Missouri  Attorney  General's  Opinions  - 1946 


Opinion 

Date 

Topic 

Summary 

1-46 

Feb  28 

COUNTY  COURT. 

County  court  has  power  to  sell  county  land  and  in  the  absence  of 
specific  statutory  direction  as  to  the  procedure  of  the  sale,  only 
reasonable  precautions  must  be  taken. 

1-46 

July  10 

SHERIFFS  IN 

COUNTIES  OF  THE 

THIRD  CLASS. 

Shall  collect  all  fees,  both  criminal  and  civil,  and  shall  collect  the 
amount  as  provided  by  existing  fee  statutes;  the  sheriff  and  county 
court  may  not  enter  into  an  agreement  to  pay  the  sheriff  a flat  5C  a 
mile  for  his  mileage;  sheriff  shall  bill  the  county  court  at  the  end  of 
each  month  for  feeding  prisoners  and  for  mileage. 

1-46 

Sept  12 

INDEMNITY. 

DISEASED  ANIMALS. 

Purchaser  of  tubercular  steer,  which  was  purchased  for  butchering,  is 
not  entitled  to  indemnity  even  though  the  carcass  was  destroyed  on 
order  of  State  Veterinarian  as  unfit  for  consumption  by  human  beings. 

1-46 

Dec  16 

DEPT.  OF 

AGRICULTURE  - 

AGRICULTURAL  & 

VEGETABLE  SEEDS. 

Neither  agricultural  nor  vegetable  seeds  may  be  sold  or  offered  for  sale 
in  the  State  of  Mo.  under  Sec.  14271,  Art.  16,  Chap.  102,  R.S.  Mo. 

1939,  nor  may  rules  or  regulations  be  adopted  under  Sec.  14272, 
unless  such  seeds  are  free  from  seeds  of  Canada  thistle,  Johnson  grass, 
and  field  Bindweed  (convolvulus  arvensis). 

2-46 

Dec  11 

MAGISTRATES. 

PROSECUTING 

ATTORNEYS. 

COUNTY  COURTS. 

Judge  of  probate  court  in  counties  of  less  than  30,000  inhabitants  is  ex 
officio  judge  of  magistrate  court.  Additional  clerks,  deputy  clerks  and 
employees  may  be  provided  for  magistrate  court  by  county  court, 
where  necessity  exists,  their  salaries  to  be  paid  by  county.  Stenographic 
services  for  probate  judge  are  paid  for  by  the  county  out  of  Class  4 as 
provided  in  Budget  Act.  Clerk  of  magistrate  court  may  receive  pay  for 
stenographic  work  done  for  probate  judge.  Clerk  of  magistrate  court 
may  act  a stenographer  for  probate  judge,  and  will  be  paid  for  such 
services  in  addition  to  his  salary  as  clerk  of  magistrate  court. 
Stenographic  services  for  prosecuting  attorney  may  be  paid  for  by 
county  out  of  Class  4 as  provided  in  Budget  Act. 

3-46 

Oct  4 

CIRCUIT  JUDGES. 

CONSTITUTIONAL 

LAW. 

The  General  Assembly  has  the  power  to  increase  the  salary  of  circuit 
judges  during  their  term  of  office. 

3-46 

Nov  22 

APPROPRIATIONS. 

Applicability  of  House  Bill  No.  837  of  the  63rd  General  Assembly  to 
expenditures  made  by  Central  Missouri  State  College. 

5-46 

Aug  9 

TAXATION  AND 

REVENUE. 

Definition  of  term  "other  political  subdivision"  as  used  in  subsection 

10,  Section  39,  Article  III,  Constitution  of  1945. 

6-46 

Jan  4 

NEWSPAPER. 

Entitled  to  be  reinstated  under  Section  14968,  page  859,  Laws  of 

Missouri,  1943,  by  the  fulfillment  of  the  requirement  of  the  statute. 

Publisher  defined. 

6-46 

Jan  15 

PRIMARY 

CANDIDATES. 

SECRETARY  OF  STATE. 

(1)  Notice  of  primary  candidates  to  be  given  by  Secretary  of  State  by 
April  8,  1946.  (2)  Last  filing  date  for  candidates  for  August  1946 
primary  is  April  30,  1946. 

6-46 

Mar  18 

ELECTIONS. 

Declaration  of  candidacy  for  nomination  as  circuit  judge  of  a judicial 
district  composed  of  but  one  county  should,  under  Section  11553,  R.  S. 
Mo.  1939,  be  filed  with  Secretary  of  State. 

6-46 

Apr  20 

OFFICERS. 

MAGISTRATES. 

Office  of  magistrate  is  constitutional  office  and  persons  aspiring  to  such 
office  should  file  declarations  with  county  clerk. 

6-46 

Apr  23 

CONSTITUTIONAL 

LAW. 

PROBATE  JUDGES. 

MAGISTRATES. 

Sections  18  and  25,  Constitution  of  1945;  Senate  Bill  207.  In  counties 
of  30,000  or  less,  persons  seeking  office  of  probate  judge  and 
magistrate  must  qualify  for  probate  judge.  There  is  no  conflict  as  to 
qualifications  for  magistrates  by  the  Constitution  and  Senate  Bill  207. 

6-46 

July  19 

ELECTIONS. 

Name  of  candidate  should  not  be  printed  on  official  ballots  when  such 
candidate  dies  before  primary  election. 

6-46 

Nov  27 

ELECTIONS. 

Secretary  of  State  in  canvassing  of  votes  for  members  of  congress, 
state  senators  and  representatives  and  judges  of  the  circuit  courts 
does  not  follow  procedure  laid  down  in  Section  18,  Article  IV  of  the 

Constitution  of  Missouri. 

7-46 

July  10 

COUNTY  BUDGET 

LAW. 

Appropriation  for  county  hospitals  comes  out  of  class  five  of  Budget 

Law. 

7-46 

Oct  29 

CITIES. 

SALES  TAX. 

FRANCHISE. 

Sales  tax  should  be  collected  on  sales  of  electrical  current  and  water  by 
a municipally  owned  light  and  water  plant.  In  Re:  Franchises  of 
telephone  and  other  public  utility  companies. 

10-46 

Aug  26 

COUNTY  COURTS. 

Use  of  seal,  and  fee  of  Sheriff  and  deputy  for  attending  such  court. 

10-46 

Sept  3 

CONSERVATION 

COMMISSION. 

WATERS. 

The  State  of  Missouri  owns  beds  of  navigable  waters,  and  the  riparian 
only  owns  to  low  water  mark  of  navigable  waters. 

10-46 

Sept  16 

CONSTITUTIONAL 

LAW. 

OFFICERS. 

SHERIFF. 

Section  4,  Article  IV,  Constitution  of  1945  does  not  permit  the 

Governor  to  fill  vacancy  in  office  of  sheriff.  Such  vacancy  filled  by 

County  Court. 

10-46 

Oct  24 

COUNTY  COURTS. 

Use  of  seal.  Supplement  to  Opinion  No.  10  dated  8/26/46. 

10-46 

Nov  8 

STATE  BOARD  OF 

OPTOMETRY. 

Without  authority  to  limit  the  statutory  qualification-period  of 
registered  apprentice  to  five  years  by  regulation. 

11-46 

Feb  8 

TAXATION. 

Section  13763,  R.  S.  Mo.  1939  is  a complete  scheme  providing  for  the 

COUNTY  COURTS. 

ROADS. 

levying  and  expenditures  of  funds  for  particular  road  purposes. 

11-46 

July  1 

ELECTIONS. 

PRIMARIES. 

Who  entitled  to  be  considered  candidates;  what  is  a proper  declaration 
of  candidacy. 

11-46 

July  9 

MISSOURI  STATE 

SANATORIUM. 

Senate  Bill  No.  129,  63rd  General  Assembly  applies  to  Sanatorium. 

11-46 

Oct  1 

SCHOOLS. 

COUNTY  AND 

TOWNSHIP  FUNDS. 

Procedure  for  election  and  distribution  of  county  and  township  school 

funds. 

12-46 

Jan  21 

INSANE  PERSONS. 

Probate  Court  has  authority  under  Section  605,  R.  S.  Mo.  1939,  to 

commit  a veteran  to  an  institution  outside  the  State  of  Missouri. 

12-46 

July  22 

SHERIFFS. 

CONSTITUTIONAL 

LAW. 

The  sheriff  of  Greene  County  and  his  deputies  are  paid  according  to 
the  provision  of  House  Bill  No.  939  after  July  1,  1946. 

12-46 

July  30 

SCHOOLS. 

(1)  Upon  filing  of  petition  for  consolidation  with  county  superintendent 
of  schools,  or  filing  of  petition  for  annexation  with  school  board  of  a 
common  school  district,  jurisdiction  attaches  when  the  petition  is  filed. 

(2)  In  the  formation  of  a consolidated  school  district  the 
superintendent,  in  laying  out  the  boundary  lines  of  the  proposed 
consolidated  district,  cannot  include  in  such  district  part  of  a previously 
organized  consolidated  district. 

12-46 

Aug  20 

CIRCUIT  COURTS  AND 

SALARIES. 

Circuit  Judge  of  the  26th  Judicial  Circuit  not  entitled  to  change  of 
venue  fee  provided  in  Sec.  1074,  R.  S.  Mo.  1939. 

12-46 

Aug  29 

COUNTY  OFFICERS. 

CIRCUIT  CLERK. 

The  Circuit  Clerk  of  Greene  County  is  not  entitled  to  receive  $1200 
compensation  for  serving  as  clerk  of  the  board  of  paroles  of  that 
judicial  circuit. 

13-46 

Jan  12 

TAXATION  AND 

REVENUE. 

Duties  of  County  Collector  with  respect  to  acceptance  of  tender  of 
payment  upon  separable  items  of  property. 

13-46 

Mar  27 

COUNTY  COURTS. 

PROSECUTING 

ATTORNEYS. 

County  Court  not  authorized  to  employ  special  counsel,  with  certain 
exceptions. 

13-46 

Mar  28 

PAROLE. 

An  alleged  parole  violator  may  be  held  for  re-arrest  for  a reasonable 

time. 

13-46 

May  16 

Hon.  Edmund  Burke 

WITHDRAWN 

13-46 

May  17 

LIQUOR. 

a)  Definition  of  "managing  officer"  of  a corporation  in  licensing  statute. 

b)  A foreign  corporation  with  resident  "managing  officer"  of  good 
moral  character  may  be  issued  any  kind  of  license.  A foreign 

corporation  with  no  resident  "managing  officer"  may  be  issued  a 
solicitor's  license  only. 

13-46 

May  23 

ELECTIONS. 

BOND  ISSUES. 

The  City  of  Excelsior  Springs  must  hold  a primary  election  before 
holding  a special  election  to  fill  a vacancy  in  the  city  council.  The  city 
may  vote  on  the  proposition  of  issuing  revenue  bonds  to  acquire  a 
municipally  owned  light  plant  at  the  same  time  that  the  special 
election  is  held  to  fill  the  vacancy  in  the  city  council. 

13-46 

July  11 

Hon.  L.  Madison 

Bywaters 

WITHDRAWN 

13-46 

July  12 

BOARD  OF 

PROBATION  AND 

PAROLE. 

Do  not  have  authority  to  revoke  a parole  or  conditional  commutation, 
or  to  rescind  the  revocation  thereof,  signed  by  the  Governor  prior  to 

July  1,  1946;  shall  pay  expense  of  returning  inmate  upon  revocation  of 
parole  or  conditional  commutation;  has  no  authority  to  make  rules 
regarding  final  discharge  from  parole  and  only  Governor  can  grant 

commutation. 

13-46 

Aug  12 

TAXATION. 

COUNTY  COURT. 

Power  of  county  court  to  correct  erroneous  assessments  of  real  estate 

under  Sections  23  and  24  of  HCSHB  469. 

13-46 

Dec  19 

OFFICERS. 

One  person  may  not  hold  the  office  of  recorder  of  deeds  and  city 
collector  at  the  same  time,  nor  may  one  person  hold  the  office  of 
magistrate  and  police  judge  of  a city  at  the  same  time. 

15-46 

Aug  17 

DEPARTMENT  OF 

PUBLIC  HEALTH  AND 

WELFARE. 

Appeals  under  Sec.  9411  R.  S.  Mo.  1939,  shall  be  made  to  the  Director 

of  Public  Health  and  Welfare  under  Senate  Bill  No.  349. 

15-46 

Nov  18 

LABOR  DEPARTMENT. 

Division  of  Employment  Security  may  submit  their  plan  of  operation  for 
the  Missouri  State  Employment  Service  to  the  Secretary  of  Labor  of  the 

United  States. 

16-46 

Feb  14 

COUNTY  COURTS. 

Right  to  purchase  lands  sold  under  school  fund  mortgages. 

16-46 

June 

21 

MOTOR  VEHICLES. 

Operating  vehicle  in  Missouri  registered  under  the  Dealer's  and 
Manufacturer's  Law  of  Kansas;  necessity  of  chauffeur's  license  of 
person  operating  such  vehicle. 

16-46 

Oct  28 

LIQUOR  CONTROL. 

(1)  3.2%  nonintoxicating  beer  may  not  be  sold  to  minors;  (2)  3.2% 
nonintoxicating  beer  may  be  sold  on  Sunday  but  Sec.  4742,  R.  S.  1939, 
may  be  invoked  against  the  act  of  selling  same. 

17-46 

July  30 

SHERIFF. 

COUNTY  COURT. 

Sheriff  cannot  enter  into  agreement  with  county  court  whereby  the 
sheriff's  family  would  be  furnished  their  groceries  as  reimbursement 
for  feeding  prisoners. 

18-46 

Apr  19 

ELECTIONS. 

Declarations  of  candidacy  may  be  filed  with  county  clerk  by  mail  or  by 
a person  other  than  the  candidate  himself.  Receipt  of  payment  to 

county  central  committee  should  be  filed  therewith. 

18-46 

May  23 

CONSTITUTION. 

ROADS  AND  BRIDGES. 

Five  questions  regarding  issuance  of  warrants  in  anticipation  of 
revenue  under  Article  X,  Section  12(a),  Constitution  of  1945;  setting  up 
of  the  budget  of  counties  in  same  respect;  classification  of 
expenditures  under  Sections  10911  and  10914,  Laws  of  Mo.,  1941;  not 
necessary  to  revise  budget  after  July  1,  1946. 

18-46 

June 

ELEEMOSYNARY 

The  Board  of  Managers  of  the  Missouri  School  for  the  Blind  may 

11 

INSTITUTIONS. 

provide  additional  facilities  to  be  paid  out  of  a fund  that  does  not 
contain  an  appropriation  from  the  State  of  Missouri. 

18-46 

July  13 

ELECTIONS. 

CONSTITUTIONAL 

LAW. 

OFFICERS. 

ASSESSOR. 

The  assessor  of  St.  Francois  County  who  was  appointed  to  fill  the 
vacancy  in  the  office  does  not  hold  office  for  the  entire  term  but  only 
until  the  beginning  of  the  term  after  the  next  general  election. 

18-46 

Aug  28 

TAXATION  AND 

REVENUE. 

Five  questions  relative  to  procedure  to  be  had  under  H.C.S.H.B.  868  of 
the  63rd  General  Assembly,  relating  to  taxation  of  intangible  personal 
property. 

18-46 

Dec  10 

ASSESSORS. 

CONSTITUTIONAL 

LAW. 

House  Bills  891  and  890,  which  raise  the  fees  of  assessors  of  third  and 
fourth  class  counties,  are  not  in  violation  of  Sec.  13,  Art.  VII,  Const,  of 
Mo.  1945,  which  prohibits  the  increasing  of  compensation  of  county 
officers  during  their  terms. 

19-46 

Nov  14 

TAX  LEVY. 

An  increase  in  the  levy  above  the  constitutional  and  statutory  limit  of 
taxes  for  public  health  purposes  would  be  unconstitutional,  when  such 
levy  is  ordered  by  the  circuit  court. 

20-46 

Jan  23 

SCHOOLS. 

SERVICEMEN. 

(1)  University  of  Missouri  may  charge  Veterans  Administration  non- 
resident tuition  fees  for  resident  veterans;  (2)  Lincoln  University  may 
charge  Veterans  Administration  non-resident  tuition  fees  for  resident 
veterans;  (3)  State  Teachers  Colleges  may  charge  Veterans 

Administration  non-resident  tuition  fees  for  resident  veterans. 

20-46 

Apr  25 

W.  J.  Cremer 

WITHDRAWN 

20-46 

May  24 

SHERIFFS. 

Reports  required  to  be  made  in  third  class  counties. 

20-46 

July  23 

SCHOOLS. 

COUNTY  COURTS. 

The  county  court  must  pay  clerical  help  of  the  superintendent  of 
schools  in  Mississippi  County  within  the  limits  prescribed  in  HCSHB  No. 

770. 

20-46 

Sept  11 

QUARANTINE. 

State  Veterinarian,  under  Sec.  14195,  R.S.  1939,  may  quarantine 
chickens  infected  with  Newcastle  disease.  The  Governor,  under  Sec. 
14207,  may  issue  proclamation  quarantining  areas  in  which  Newcastel 
disease  is  widely  disseminated  or  epidemic.  State  Veterinarian,  or  his 

deputy,  may  quarantine  chickens  infected  with  or  which  have  been 
exposed  to  infection  by  Newcastle  disease  when  offered  for  sale  at  a 
community  sale.  No  authority  exists  for  any  state  officer  to  order 

destruction  of  chickens. 

20-46 

Sept  23 

TAXATION  AND 

REVENUE. 

Liability  for  filing  return  of  intangible  personal  property  by  resident 
beneficiary  of  trust  estate. 

20-46 

Oct  4 

AUTOMOBILES. 

LICENSES. 

The  members  of  a partnership  may  operate  cars  owned  by  them 
without  taking  out  a registered  operator's  license. 

20-46 

Oct  14 

SURVEYORS  COUNTY. 

COUNTY  SURVEYORS. 

County  surveyor  must  sign  'record  of  surveys'  and  same  cannot  be 
signed  by  deputy  or  third  persons. 

20-46 

Oct  29 

PROBATE  CLERK. 

In  counties  wherein  probate  judge  and  magistrate  judge  are  one,  the 
probate  and  magistrate  clerk  may  practice  law  in  all  courts  except  the 
probate  and  magistrate  court. 

20-46 

Nov  14 

COMMON  SCHOOLS. 

Directors  of  common  school  districts  can  employ  attorneys  to  defend 
mandamus  action  if  they  are  acting  in  good  faith. 

20-46 

Dec  19 

BOARD  OF 

ACCOUNTANCY. 

Paragraph  (c)  Section  149 Ilf,  Laws  of  Missouri,  1943,  prescribes 
alternative  qualifications  for  individuals  who  apply  for  certificates  as 
certified  public  accountants. 

21-46 

Feb  18 

COUNTIES. 

County  Court  cannot  make  donation  to  city  for  municipal  airport. 

21-46 

Mar  8 

ROAD  DISTRICTS. 

Surplus  monies  in  a Road  District's  Sinking  Fund  cannot  be  transferred 
to  other  funds  for  other  purposes  until  the  principal  indebtedness  and 
the  interest  thereon,  has  been  extinguished. 

21-46 

Sept  14 

SHERIFF'S  FEES. 

Fees  earned  by  sheriff  before  July  1,  1946  that  do  not  exceed  the 
statutory  limitation  of  $5,000  for  a period  of  one  year  may  be  retained 
by  him. 

22-46 

Jan  29 

AIRPORTS. 

The  legislative  body  of  a political  subdivision  which  has  established  an 
airport  may  establish  a board  or  body  to  administer  the  same. 

22-46 

Apr  26 

MUNICIPAL 

CORPORATIONS. 

Discussion  of  rights  of  foreign  municipal  corporations  to  acquire  real 
property  for  airport  purposes  in  Missouri  and  incidental  matters 

relative  thereto. 

22-46 

July  1 

COUNTY  PLANNING 

AND  ZONING. 

Authority  of  Missouri  State  Department  of  Resources  and  Development 
relative  to  master  plans  adopted  by  counties  of  the  first  class. 

22-46 

Dec  9 

MEMORIAL 

AIRPORTS. 

One  municipality  only  may  establish  a memorial  airport  under  House 

Bill  #192.  Two  or  more  municipalities  cannot  combine  for  such 
purpose.  An  appraisement  or  valuation  of  real  estate  previously 
acquired  cannot  be  used  by  a municipality  as  a basis  for  appropriated 
funds  for  matching  the  $10,000  State  aid.  The  Governor  and  the 

Missouri  State  Division  of  Resources  and  Development  would  have  the 
right  to  follow  matching  State  funds  for  memorial  airports  to  see  that 
they  are  lawfully  expended. 

22-46 

Dec  16 

ASSESSORS. 

Receive  an  annual  compensation  from  June  1st  of  one  year  to  May 

31st  of  the  next  year. 

23-46 

Feb  8 

STATE  TEACHERS 

COLLEGES. 

CONSTITUTIONAL 

LAWS. 

The  Central  Missouri  State  Teachers  College  is  unauthorized  to  accept 
money  from  the  Federal  Government  under  Title  V,  Public  Law  458, 

78th  Congress.  The  acceptance  of  such  money  would  be  a contract 
without  express  authority  of  law  in  contravention  of  Section  39  (4),  Art. 
Ill,  Const.  1945. 

23-46 

July  6 

SALARIES. 

FEES. 

City  of  St.  Louis  is  entitled  to  all  fees  and  mileage  paid  by  State  Auditor 
for  transportation  of  prisoners  to  Penitentiary  under  Section  13413,  R. 

S.  Mo.  1939. 

24-46 

Feb  5 

PUBLIC  SCHOOL 

RETIREMENT  SYSTEM. 

May  use  money  collected  to  maintain  office  and  incidental  expenses. 

24-46 

Mar  29 

Mr.  G.  L.  Donahoe 

WITHDRAWN 

24-46 

Apr  26 

Mr.  G.  L.  Donahoe 

WITHDRAWN 

24-46 

May  16 

PUBLIC  SCHOOL 

RETIREMENT  SYSTEM. 

Prior  service  credit  not  allowed  in  PSRS  under  House  Bill  151  for  time 

served  in  the  armed  forces  by  a teacher. 

24-46 

July  18 

SHERIFF'S  FEES. 

Sheriff  is  entitled  to  retain  fees  earned  in  juvenile  proceedings. 

24-46 

Aug  3 

DEPARTMENT  OF 

AGRICULTURE. 

Warehousemen  licensed  under  Art.  1,  Chap.  141,  R.S.  Mo.  1939,  not 
subject  to  provisions  of  House  Bill  164. 

25-46 

Nov  25 

MAGISTRATES. 

Magistrates  may  not  have  any  connection  with  a law  suit  even  though 
it  was  filed  prior  to  assuming  office. 

26-46 

Jan  2 

COUNTY  COURTS. 

The  County  Court  of  Adair  County  is  not  authorized  to  donate  money 
for  a building  in  which  to  locate  a glove  factory  in  the  City  of  Kirksville, 

Missouri. 

26-46 

Jan  3 

STATE  TEACHERS 

COLLEGE. 

The  money  derived  from  the  sale  of  a car  belonging  to  the  Southwest 
Missouri  State  Teachers  College  by  the  State  Purchasing  Agent  should 
go  into  the  Southwest  Missouri  State  Teachers  College  Fund. 

26-46 

July  5 

Hon.  Walter  A.  Eggers 

WITHDRAWN 

26-46 

Dec  31 

MAGISTRATES. 

(1)  Magistrate  may  not  require  fee  for  solemnization  of  marriage;  (2) 
Magistrate  cannot  be  compelled  to  solemnize  marriages. 

27-46 

Jan  2 

PROBATE  JUDGES. 

Probate  Judge  shall  be  licensed  to  practice  law  in  this  state,  except  that 
probate  judges  in  office  at  the  time  of  the  adoption  of  the  Constitution 
of  1945,  may  succeed  themselves  without  being  so  licensed. 

27-46 

Mar  11 

TAXATION  AND 

REVENUE. 

Liability  for  tax  of  property  exempt  therefrom  on  date  of  assessment. 

27-46 

June  4 

TAXATION  AND 

REVENUE. 

Corporation  continuing  to  exercise  corporate  privileges  after  the 
beginning  of  current  taxable  year  liable  for  tax. 

27-46 

July  12 

JUSTICE  OF  THE 

PEACE. 

Power  to  issue  a warrant. 

27-46 

July  23 

TAXATION  AND 

REVENUE. 

Liability  of  corporation  to  file  annual  statement  with  State  Tax 

Commission. 

27-46 

Sept  3 

SCHOOLS. 

Directors  irregularly  elected  are  de  facto  directors  and  if  they  refuse  to 
serve,  the  County  Superintendent  may  appoint  directors  in  their  place. 

27-46 

Oct  14 

TAXATION. 

The  mode  of  assessing  gas  companies  for  tax  purposes. 

27-46 

Nov  19 

ELECTIONS. 

In  case  of  a tie  vote  for  clerk  of  the  county  court,  the  sheriff  of  the 
county  calls  a special  election  at  the  direction  of  the  county  clerk. 
Withdrawal  of  one  candidate  after  a tie  vote  cannot  avoid  a special 

election. 

28-46 

Apr  8 

CONSTITUTION  OF 

1945. 

MAGISTRATE 

COURTS. 

Authority  of  judges  of  circuit  courts  to  establish  additional  magistrate 
courts  in  counties  of  30,000  inhabitants  or  less. 

29-46 

May  14 

INSURANCE. 

TRUCKERS. 

Deduction  for  insurance  premiums  by  Commission  Merchants  or 
truckers  carrying  livestock  from  farm  to  market  are  illegal  where  the 
carrier  falls  within  the  jurisdiction  of  the  Public  Service  Commission,  if 
the  total  charges  exceed  the  rate  allowed  by  the  commission;  are 
illegal  if  the  insurance  is  not  carried  whether  the  trucker  is  within 
jurisdiction  of  the  Public  Service  Commission  or  not;  and  where 
insurance  is  carried  may  or  may  not  be  legal  according  to  the  contract 
entered  into  between  shipper  and  trucker. 

31-46 

Oct  19 

SCHOOLS. 

COUNTY 

SUPERINTENDENT. 

County  Superintendent  in  Fourth  Class  county;  (1)  is  entitled  to  his 
actual  necessary  traveling  expenses;  (2)  can  employ  a clerk  without  the 
consent  of  the  county  court;  (3)  can  employ  a teacher  as  clerk  who 
performs  the  duties  of  clerk  outside  his  teaching  hours. 

32-46 

Oct  14 

SCHOOLS. 

(1)  Senate  Bill  162  - reinvestment  of  certain  school  funds.  Senate  Bill 

186  - election  favoring  annual  distribution  of  liquidated  funds,  such 
funds  credited  to  the  school  funds  desired  by  school  board.  (2a)  Threat 
of  epidemic  authorizes  board  to  require  vaccination  before  school 
attendance.  (2b)  If  vaccination  rule  is  adopted,  parent  not  in  violation 
of  compulsory  school  law  for  not  permitting  child  to  be  vaccinated. 

33-46 

Mar  6 

DRAINAGE  DISTRICTS. 

Section  12435,  R.  S.  1939,  authorizes  the  county  court  to  use  the 

maintenance  fund  of  the  drainage  district  to  pay  engineering  costs 
incidental  to  estimate  of  cost  of  cleaning  ditches  of  drainage  district. 

33-46 

July  1 

JONES-MUNGER 

LAW. 

Costs  to  be  assessed  against  a purchaser  at  a tax  sale.  Purchaser  of 
property  upon  which  homestead  rights  are  established  not  entitled  to 
possession  during  period  of  redemption. 

33-46 

July  10 

SHERIFFS. 

COUNTY  COURTS. 

Under  House  Bill  899  the  sheriff  is  responsible  for  feeding  prisoners  in 
the  county  jail  in  counties  of  the  third  class. 

33-46 

Sept  20 

SCHOOLS. 

School  district  does  not  have  the  power  to  improve  adjacent  city 
streets  and  this  power  is  given  to  cities  of  the  fourth  class  by  Section 
7197,  R.  S.  Mo.  1939. 

34-46 

Mar  12 

CONSERVATION 

COMMISSION  AND 

FISH  AND  GAME. 

Section  40(a)  Article  IV,  Constitution  1945,  is  self-enforcing  and  it  is  not 
necessary  for  the  Legislature  to  enact  a statute  permitting  the 
Conservation  Commission  to  promulgate  rules  and  regulations. 
Construing  House  Bill  #366. 

34-46 

Oct  10 

SPECIAL  ROAD 

DISTRICTS. 

ROADS  AND  BRIDGES. 

WARRANTS. 

Board  of  commissioners  of  special  road  district  (benefit  assessment 
type)  may  issue  warrants  up  to  amount  of  revenue  anticipated  for  year 
in  which  such  warrants  are  issued,  and  may  by  contract  provide 
protested  warrants  shall  bear  interest  at  a specified  rate.  If  no  such 
provision  is  in  the  contract,  protested  warrants  shall  bear  interest  at 

6%. 

34-46 

Oct  23 

Hon.  Clark  H.  Gore 

WITHDRAWN 

35-46 

Mar  6 

CONSTITUTIONAL 

LAW. 

Under  Sections  18  and  25,  Article  5,  Constitution  of  1945,  justice  of 
the  peace  not  licensed  to  practice  law  cannot  hold  offices  of  probate 
judge  and  magistrate  in  counties  with  30,000,  or  less,  inhabitants. 

35-46 

Mar  25 

MARRIAGE  LICENSES. 

Filing  of  health  certificates  prior  to  the  issuance  of  the  licenses. 

35-46 

Apr  24 

BARBERS. 

Applicant  for  renewal  of  certificate  of  registration  must  pass 
examination  if  certificate  is  not  renewed  within  two  years,  though  part 
of  time  was  spent  in  military  service. 

35-46 

July  5 

SCHOOLS  AND  STATE. 

The  Washington  Technical  School  of  St.  Louis,  Mo.  in  operating  a 
barber  school  is  subject  to  the  provisions  of  Sec.  10134,  R.  S.  Mo. 

1939.  The  Board  of  Barber  Examiners  is  authorized  to  refuse 

permission  to  take  barber  examinations  to  persons  who  have  not 
graduated  from  a licensed  barber  college,  if  said  persons  are 
attempting  to  qualify  under  the  provision  of  Section  10133,  R.  S.  Mo. 
1939,  that  they  have  attended  a properly  appointed  and  conducted 
barber  school  for  a certain  length  of  time. 

36-46 

Jan  4 

Hon.  Quentin  Haden 

WITHDRAWN 

37-46 

July  31 

CHIROPODY. 

Unlawful  to  administer  foot  treatments  as  defined  in  Section  9796, 

R.S.Mo.  1939,  without  a chiropody  license.  Unlawful  to  advertise,  using 
title  or  chiropodist  or  other  similar  designations,  if  not  a licensed 
chiropodist. 

37-46 

Aug  9 

SCHOOLS. 

Under  House  Bill  No.  770,  county  court  issues  warrant  to  pay  clerk 

hire. 

37-46 

Aug  13 

COUNTY  OFFICERS. 

Compensation  of  various  county  officers  to  be  received  for 
performance  of  their  duties  as  members  of  the  county  board  of 
equalization. 

37-46 

Aug  30 

CHIROPODY. 

A certificate  to  practice  chiropody  issued  by  the  State  Board  of  Health 
is  valid.  Licensee,  now  a resident  of  Missouri,  is  entitled  to  a certificate 
for  ensuing  year  upon  making  proper  application  and  paying  the 
required  fee. 

37-46 

Oct  10 

CHIROPODY. 

Qualifications  for  taking  chiropody  examinations  given  by  State  Board 
of  Chiropody. 

37-46 

Dec  18 

CORONERS. 

Entitled  to  receive  salaries  under  House  Bill  No.  880  from  October  6, 

1946. 

38-46 

Mar  1 

MOTOR  VEHICLES. 

CRIMINAL 

PROCEDURE. 

There  must  be  transfer  of  title  at  the  time  of  sale.  Several  questions 
regarding  jurisdiction  over  juvenile  offenders. 

38-46 

June 

14 

SCHOOL  DISTRICTS. 

Section  10484,  Revised  Statutes  of  Missouri,  1939,  is  applicable  to 
consolidated  school  district  as  well  as  city,  town  or  village  school 

districts. 

38-46 

Sept  21 

MARRIAGE  LICENSE. 

Requirement  of  marriage  health  certificate  that  certificate  of  physician 
be  obtained  by  all  persons  applying  for  a marriage  license  and  that 
laboratory  report  be  rendered  to  a physician,  held  invalid  under  the 
present  law. 

39-46 

July  2 

UNEMPLOYMENT 

COMPENSATION. 

1)  Unemployment  Compensation  funds  are  not  necessarily  state  funds; 

2)  neither  are  they  such  taxes  as  to  require  them  to  be  paid  into  the 
State  Treasury  or  appropriated  out  by  law. 

40-46 

Apr  22 

AND  TAXES. 

Commissioners  of  public  benefit  assessment  road  district  organized 
under  Article  XI,  Chapter  46,  R.  S.  Mo.  1939,  unauthorized  to  make  a 
tax  levy  under  Section  3716,  R.  S.  Mo.  1939,  either  with  or  without  an 
election  by  the  people. 

40-46 

Sept  13 

ELECTIONS. 

Names  of  persons  written  in  on  a primary  ballot  should  not  be  placed 
upon  the  official  ballot  for  the  general  election. 

40-46 

Oct  18 

CONSTITUTIONAL 

LAW. 

MAGISTRATES. 

Under  Section  24,  Article  V,  Constitution  of  1945,  and  Section 

2811.103,  Missouri  R.  S.  A.,  preparing  state  and  federal  income  tax 
returns  is  doing  law  business. 

41-46 

Jan  28 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

Authority  to  promulgate  regulations  requiring  proof  of  registration  of 
fictitious  name  as  a condition  precedent  to  securing  Missouri  real 

estate  broker's  license. 

41-46 

Mar  30 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

Fees  to  be  charged  for  real  estate  licenses  issued  to  copartnerships, 
associations  or  corporations. 

41-46 

Apr  23 

SAVINGS  AND  LOAN 

SUPERVISION. 

Supervisor  and  assistants  not  entitled  to  pay  from  January  12,  1946  to 
January  28,  1946. 

41-46 

June 

MISSOURI  REAL 

Effect  of  entry  of  plea  of  nolo  contendere,  followed  by  probation,  upon 

17 

ESTATE 

COMMISSION. 

right  of  a person  to  obtain  or  retain  a real  estate  broker's  or 

salesman's  license. 

41-46 

Aug  29 

TAXATION  AND 

REVENUE. 

Liability  for  taxation  of  royalties  received  from  lease  of  patent. 

41-46 

Oct  7 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

Status  of  person  convicted  in  Federal  Court  and  subsequently  pardoned 
by  President  with  respect  to  right  to  license  under  the  Missouri  Real 

Estate  Commission  Act. 

41-46 

Oct  8 

TAXATION  AND 

REVENUE. 

Liability  for  Missouri  intangible  personal  property  tax  of  the  St.  Louis 
Bank  for  Cooperatives. 

41-46 

Oct  8 

TAXATION  AND 

REVENUE. 

Missouri  sales  tax  properly  deductible  from  bank  tax  computed  under 
House  Bill  No.  888  of  the  63rd  General  Assembly. 

41-46 

Oct  28 

TAXATION  AND 

REVENUE. 

Determination  of  net  income  of  pawnbrokers  under  House  Bill  No.  948 
of  the  63rd  General  Assembly. 

41-46 

Dec  3 

CIRCUIT  COURTS. 

FEES  AND  SALARIES. 

Circuit  Judge  entitled  to  change  of  venue  fee  earned  under  Section 

1074,  R.S.  Mo.  1939,  but  not  paid  to  the  circuit  judge  prior  to  the 

effective  date  of  S.C.S.S.B.  No.  442. 

41-46 

Dec  3 

CIRCUIT  COURTS. 

FEES  AND  SALARIES. 

Circuit  Judge  entitled  to  change  of  venue  fee  earned  under  Section 

1074,  R.S.  Mo.  1939,  but  not  paid  to  the  circuit  judge  prior  to  the 

effective  date  of  S.C.S.S.B.  No.  442. 

42-46 

Apr  4 

BUILDING  AND  LOAN 

ASSOCIATIONS. 

Intent  of  Legislature  to  protect  savings  and  loan  associations  from  acts 
of  omission  is  satisfied  by  provision  of  savings  and  loan  blanket  bond, 
Form  22,  lines  92-93.  Lines  101-102  of  Form  22  not  in  conflict  with 

Section  29  of  House  Bill  481. 

42-46 

Aug  26 

SAVINGS  AND  LOAN 

SUPERVISION. 

Holder  of  Installment  Shares  retired  by  directors  of  association  entitled 
to  receive  full  value  thereof  and  earnings  to  date  of  retirement. 

43-46 

July  31 

INDIGENT  INSANE. 

COUNTY  COURT. 

PROBATE  COURT. 

Under  S.  B.  No.  284  the  probate  court  is  the  only  count  which  as  the 
power  to  commit  indigent  insane. 

44-46 

Jan  10 

TOWNSHIP. 

Not  authorized  to  appropriate  township  funds  to  make  deposit  in 
county  treasury  of  sum  fixed  by  county  court  as  probable  amount  of 
damages  to  landowners  in  a proceeding  on  petition  of  12  freeholders 
of  township  to  establish  road  ordered  established  at  cost  of  petitioners. 

44-46 

Apr  25 

Hon.  David  E.  Impey 

WITHDRAWN 

44-46 

July  22 

FACTORIES. 

Sec.  10175,  R.  S.  Mo.  1939,  does  not  apply  to  employees  of  an 
electrical  construction  company  making  rural  electrical  installations. 

44-46 

Sept  11 

CORPORATIONS. 

LICENSES. 

NURSES 

ASSOCIATION. 

The  District  No.  2,  Missouri  State  Nurses'  Association  is  not  a charitable 
organization  and  is  subject  to  licensing  under  Sections  10161  to  10164, 

R.  S.  Mo.  1939. 

45-46 

May  6 

HOTEL. 

BOARD  OF  HEALTH. 

Y.M.C.A.  of  St.  Louis  required  to  pay  hotel  license  fees. 

45-46 

May  9 

STATE  BOARD  OF 

HEALTH. 

Adoption  subsequent  to  1917  must  be  by  court  decree. 

45-46 

May  13 

Opinion  Letter  to  the  Honorable  Owen  G.  Jackson 

45-46 

May  13 

BOARD  OF  HEALTH. 

FEE. 

Fee  for  inspection  of  soft  drinks  and  beverages. 

45-46 

May  16 

Opinion  Letter  to  the  Honorable  Owen  G.  Jackson 

45-46 

May  29 

INTER-INDEMNITY  & 

RECIPROCAL 

INSURANCE 

CONTRACT. 

In  an  application  for  license  for  reciprocal  or  inter-indemnity  insurance 
contracts,  the  attorney  in  fact  in  qualifying  for  the  license  under 
paragraph  (f)  of  Sec.  6080,  R.S.  Mo.  1939,  need  not  state  in  the 
declaration  that  "100  separate  risks"  have  been  taken  for  automobile 
insurance.  Automobile  insurance  under  said  paragraph  (f)  is  exempted 
from  the  "100  separate  risks"  clause.  Under  said  clause  (f)  the  word 
"or"  permits  either  1000  applications  to  be  made  on  1000  motor 
vehicles,  or  1 application  to  be  made  covering  1000  motor  vehicles. 
Bodily  injury  and  property  damage  may  be  included  in  the  aggregate 
sum  of  $1,500,000.00  liability.  The  $1,500,000.00  of  insurance 
contracted  under  said  paragraph  (f)  may  be  covered  in  three 
applications  of  $500,000.00  each. 

45-46 

June 

12 

STATE  BOARD  OF 

HEALTH. 

Question  of  what  the  surname  of  a child  should  be. 

45-46 

June 

19 

FOREIGN  INSURANCE 

COMPANIES. 

Foreign  insurance  companies  are  not  required  to  comply  with  either 

Sec.  5809  or  Sec.  5826,  R.S.  Mo.  1939,  with  respect  to  capital  stock 
being  paid  up  in  full,  if  the  State  of  its  domicile  does  not  so  require.  A 
foreign  insurance  company  does  not  violate  the  terms  of  Sec.  6035, 

R.S.  Mo  1939,  if  it  holds  some  of  its  own  stock,  not  absolutely  or  as 

collateral,  but  holds  the  same  merely  for  conversion  purposes  of 

Preferred  stock  into  Common  stock  or  Common  stock  into  Preferred 

stock. 

45-46 

July  2 

DIVISION  OF  HEALTH. 

Political  subdivisions  may  continue  to  participate  financially  with  the 
Division  of  Health  for  health  services  in  their  political  subdivision. 

45-46 

July  16 

DIVISION  OF  HEALTH. 

A Deputy  State  Commissioner  of  Health  has  jurisdiction  throughout  the 
County,  including  the  cities  of  said  County,  and  the  laws  of  this  State 
do  not  provide  for  a Deputy  State  Commissioner  of  Health  in 
incorporated  cities  of  less  than  75,000  inhabitants. 

45-46 

Aug  21 

INSURANCE. 

Articles  of  the  Association  of  the  Group  Casualty  Underwriters,  Inc.,  a 
Mutual  Company. 

45-46 

Aug  28 

INSURANCE. 

Increase  of  stock  of  Transit  Casualty  Company  of  St.  Louis. 

45-46 

Sept  17 

INSURANCE. 

Approval  of  increasing  capital  stock  of  the  Missouri  Insurance  Co. 

45-46 

Sept  23 

INSURANCE. 

Arts,  of  Inc.  of  the  Group  Fire  Underwriters,  Inc. 

45-46 

Oct  4 

TAXATION. 

SALES  TAX. 

NATIONAL  BANKS. 

Sales  of  tangible  personal  property  to  national  banks  are  not  subject  to 

the  Missouri  retail  sales  tax. 

45-46 

Nov  9 

INSURANCE. 

Approval  of  documents  of  Western  Life  Ins.  Co.,  St.  Louis,  Mo. 

45-46 

Nov  19 

MR.  W.  0.  JACKSON 

WITHDRAWN 

45-46 

Nov  22 

Opinion  Letter  to  the  Honorable  Owen  G.  Jackson. 

45-46 

Dec  19 

Opinion  Letter  to  the  Honorable  Owen  G.  Jackson. 

45-46 

Dec  19 

Opinion  Letter  to  the  Honorable  Owen  G.  Jackson. 

45-46 

Dec  21 

Opinion  Letter  to  the  Honorable  Owen  G.  Jackson. 

46-46 

Feb  8 

BLIND  PENSIONS. 

CONSTITUTIONAL 

LAW. 

PROBATE  COURTS. 

Under  Constitution  of  1945  probate  judges  may  continue  to  perform 
duties  under  the  provisions  of  Section  9454,  R.  S.  Mo.  1939. 

46-46 

Apr  15 

BLIND  PENSIONS. 

Construing  Section  9451,  page  786,  Laws  of  Missouri,  1943. 

46-46 

Apr  17 

BLIND  PENSION. 

Maintenance  costs  granted  applicant  for  blind  pension  while  attending 
school  under  the  rehabilitation  program  does  not  constitute  income  or 
money  received  from  any  source  as  provided  in  Section  9451,  R.  S.  Mo. 

1939. 

46-46 

June  5 

BARBER  BOARD. 

Barber  with  revoked  license  may  apply  for  renewal  within  90  days  of 

revocation. 

47-46 

Feb  7 

OFFICERS. 

Vacancy  in  office  of  county  surveyor  would  be  filled  by  appointment  by 

VACANCIES. 

the  Governor. 

47-46 

Aug  27 

SCHOOLS. 

Consolidated  school  district  to  maintain  action  against  directors  of 
component  districts  to  recover  property  of  such  districts. 

47-46 

Sept  24 

CONSTABLES. 

The  office  of  constable  will  be  abolished  as  of  January  1,  1947,  or  at 
the  expiration  of  the  term  of  the  present  constable  if  after  January  1, 

1947. 

48-46 

May  2 

TIME. 

County  officers  of  Iron  County  to  operate  on  CST. 

48-46 

June 

12 

COUNTY  CLERKS. 

CONSTITUTIONAL 

LAW. 

CONSERVATION 

COMMISSION. 

County  Clerks  may  continue  to  receive  fees  as  agents  for  the 
Conservation  Commission  in  the  sale  of  hunting  and  fishing  licenses. 

48-46 

July  8 

SHERIFFS. 

CONSTITUTIONAL 

LAW. 

House  Committee  Substitute  for  House  Bill  No.  872  is  effective  as  of 

July  1,  1946.  House  Committee  Substitute  for  House  Bill  No.  872  is  not 
in  conflict  with  Sec.  13  of  Art.  VII  of  the  Constitution  of  1945.  Payment 

of  salaries  of  sheriffs  of  counties  of  the  fourth  class  would  not  be  in 

violation  of  county  Budget  Law. 

48-46 

July  23 

MAGISTRATE 

COURTS. 

Magistrate  courts  may  issue  writ  of  habeas  corpus. 

48-46 

Nov  19 

ELECTIONS. 

A canvasser,  who  has  qualified,  casting  up  the  absentee  votes  is  under 
the  duty  of  certifying  to  the  County  Court  the  result  of  his  canvass,  and 
this  is  so  regardless  of  the  number  of  votes  or  whether  there  are  any 

absentee  votes. 

48-46 

Dec  5 

CRIMINAL  LAW. 

ABSENTEE  VOTING. 

Venue  of  crimes  conducted  with  absentee  voting  is  in  county  where 

affidavit  and  ballot  are  received  and  cast. 

49-46 

Oct  30 

GENERAL  ASSEMBLY. 

Contingent  expense  appropriation  of  63rd  General  Assembly  limited  to 
expenses  of  that  Assembly. 

49-46 

Dec  11 

APPROPRIATIONS. 

Legislature  is  required  to  enact  all  other  appropriation  bills  prior  to  the 
appropriation  bill  for  expenses  of  the  General  Assembly. 

50-46 

Mar  12 

STATE  DEPARTMENT 

OF  AGRICULTURE. 

Commissioner  may  determine  extent  of  analysis  of  agricultural  seeds. 

51-46 

Apr  10 

PUBLIC  SCHOOL 

RETIREMENT  SYSTEM. 

Trustee  of  PSRS  appointed  by  State  Board  of  Education  who  is  resident 
of  school  district  included  in  retirement  system  but  not  employee 
thereof,  is  qualified  to  hold  that  office. 

51-46 

July  20 

SCHOOLS. 

NURSES. 

Paragraph  4,  Section  10029,  R.  S.  Mo.  1939,  does  not  give  the  Board  of 
Nurse  Examiners  any  power  or  control  over  schools  and  classes  of 
nursing  not  accredited  or  registered. 

53-46 

Apr  20 

Hon.  Harry  T. 

Limerick,  Jr. 

WITHDRAWN 

53-46 

June 

25 

SCHOOLS. 

Interpretation  of  the  meaning  of  "actual  and  necessary  traveling 
expenses"  as  applied  to  county  superintendent  of  schools. 

56-46 

Jan  3 

AFFIDAVITS. 

An  attorney-in-fact  may  not  swear  to  the  registration  and  anti-trust 
affidavit  of  a corporation  under  Sec.  119,  page  472,  Laws  of  Mo.,  1943. 
Exception  found  in  this  section  not  applicable  under  the  facts 
presented. 

56-46 

Feb  28 

CRIMES  AND 

PUNISHMENT. 

Obtaining  money  by  false  pretenses;  oppression  in  office;  exacting 
illegal  fees  by  sheriff;  officer  accepting  bribe. 

56-46 

Oct  8 

OFFICERS. 

The  Assessor  and  Coroner  of  Jasper  County  shall  be  paid  according  to 
the  Laws  of  the  63rd  General  Assembly  after  July  1,  1946;  members  of 
the  County  Court  and  the  County  Clerk  of  Jasper  County  shall  be  paid 
according  to  the  Revised  Statutes  of  Missouri  of  1939,  during  their 
present  term. 

57-46 

Mar  28 

PROBATE  JUDGE. 

Not  entitled  to  practice  law  after  present  term. 

57-46 

Apr  11 

CONSTITUTIONAL 

LAW. 

PROBATE  JUDGE. 

Under  Section  25,  Article  V,  Missouri  Constitution  1945,  incumbent 
probate  judge  cannot  succeed  himself  if  not  in  office  when  Constitution 
was  adopted,  unless  licensed  to  practice  law. 

57-46 

June  5 

ROADS  AND  BRIDGES. 

Commissioners  of  road  districts  formed  under  Article  11,  Chapter  46,  R. 
S.  Mo.  1939,  elected  by  voters  of  district  who  qualify  under  Section 
11469,  Laws  of  Missouri  1943,  Page  555. 

57-46 

July  15 

TAXATION  AND 

REVENUE. 

Basis  to  be  used  for  computation  of  merchants  ad  valorem  tax. 

57-46 

July  16 

Mr.  W.  V.  Mayse 

WITHDRAWN 

57-46 

Sept  26 

TAXATION. 

Levying  of  taxes  by  directors  of  school  districts  and  the  right  of  the 
county  court  to  amend  such  levies  when  such  court  is  making  the  levy 
of  taxes  on  railroads  and  other  carriers  for  the  rolling  stock,  road  bed 
and  movable  property  of  such  carriers. 

58-46 

June 

12 

PENSIONS. 

Funds  for  payment  of  firemen's  and  policemen's  pension  must  come 
from  source  set  out  in  pension  plan  adopted. 

58-46 

Aug  13 

SPECIAL  ROAD 

DISTRICTS. 

OFFICERS. 

Treasurer  of  special  road  district  is  guilty  of  no  criminal  violation  when 
trucks  to  be  used  by  the  road  district  are  purchased  from  a firm  of 
which  he  is  president  and  principal  stockholder,  but  if  the  treasurer  is 
also  a commissioner  of  the  road  district,  the  contract  is  against  public 
policy. 

58-46 

Dec  30 

PROBATE  JUDGE. 

1.  After  January  1,  1947,  cannot  be  paid  anything  for  services  other 

than  his  salary;  2.  Can  appraise  estates  for  inheritance  tax  purposes 
without  appointing  appraisers,  but  cannot  be  paid  extra  for  said 

service. 

59-46 

May  27 

MOTOR  VEHICLES. 

FUEL  TAX. 

State  Inspector  of  Oils  cannot  by  rule  extend  provisions  of  law  to 
require  license  from  persons  not  included  in  statute. 

59-46 

Oct  9 

CONSTITUTIONAL 

LAW. 

COUNTIES. 

Under  Section  31,  Article  VI,  Constitution  of  1945,  the  City  of  St.  Louis 
is  recognized  as  a county.  Under  C.S.H.B  #476  the  City  of  St.  Louis 
would  be  a county  of  the  first  class  and  laws  applicable  to  such 
counties  would  apply  to  the  City  of  St.  Louis. 

60-46 

Jan  16 

SCHOOLS. 

School  districts  cannot  issue  bond  to  buy  school  busses. 

61-46 

Feb  4 

DRAINAGE  DISTRICTS. 

In  a county  having  township  organization  the  County  is  liable  for 
assessed  benefits  to  roads  in  a drainage  district  which  was  organized 
under  the  County  Court  Drainage  law. 

61-46 

Mar  29 

POOL  HALLS. 

Club  operating  pool  hall  and  charging  members  for  use  of  cues  must 
procure  license. 

62-46 

May  18 

ELECTIONS. 

A person  is  entitled  to  the  whole  of  the  last  day  allowed  by  law  to  file 
for  office,  and  it  is  the  duty  of  the  county  clerk,  or  deputy,  to  be 
available  all  of  this  day. 

62-46 

June 

26 

JAILS. 

CONTRACTS. 

COUNTY  COURT. 

Building  jail  and  constructing  vaults  are  separate  projects,  to  be  paid 
for  out  of  separate  funds,  and  contacts  for  each  project  must  be  let  to 

lowest  bidder. 

62-46 

July  11 

RECORDER  OF  DEEDS. 

CONSTITUTION. 

Compensation  of  incumbent  recorders  in  counties  of  the  second  class 
not  to  be  increased  as  provided  in  House  Bill  No.  897  during  present 
term  of  office.  Should  reappoint  deputies. 

62-46 

Oct  3 

Herbert  S.  Miller,  M. 

D. 

WITHDRAWN 

62-46 

Dec  5 

Hon.  Edwin  W.  Mills 

WITHDRAWN 

63-46 

Apr  26 

ELECTIONS. 

BOND  ISSUE. 

A bond  issue  for  a county  hospital  may  be  submitted  at  a primary 

election. 

63-46 

Aug  2 

MARRIAGE. 

Marriage  is  not  void  when  performed  after  expiration  of  license  date. 

63-46 

Sept  9 

Hon.  Roscoe  D. 

Moore 

WITHDRAWN 

63-46 

Nov  19 

SHERIFFS. 

NEPOTISM. 

The  employment  by  a sheriff  in  a county  of  the  third  class  of  this  wife 
to  cook  the  meals  for  prisoners,  for  which  the  sheriff  is  reimbursed, 
violates  Sec.  6,  Art.  VII,  Constitution  of  Missouri. 

64-46 

Feb  9 

BANKING 

Under  the  order  of  the  Commissioner  of  Finance  for  a banking 

CORPORATION. 

corporation  to  restore  impaired  capital,  the  directors  of  such 
corporation  may  personally  sign  a guaranty  or  place  property  in  escrow 
with  a contract  that  such  property  may  be  held  by  the  Commissioner 
of  Finance,  or  other  person  designated,  until  the  capital  impairment  of 
such  corporation  is  restored  from  normal  earnings  or  if  need  be,  to  sell 
such  assets  and  apply  the  proceeds  to  such  repairment.  Such  contact 
should  be  definite  respecting  the  rights  of  all  parties  as  to  the  holding, 
sale  or  withdrawal  of  such  property. 

64-46 

Mar  28 

BANKS. 

A bank  and  an  endorser  may  not  by  contract  fix  or  limit  the  liability  of 
an  endorsement  contrary  to  the  terms  of  Section  7952,  Laws  of 

Missouri,  1943. 

64-46 

Mar  29 

BANKS. 

Under  sub-section  (e)  of  Section  7952,  Laws  of  Missouri,  1943,  page 

995,  such  drafts  or  bills  of  exchange  therein  named  are  not  exempted 
from  the  restrictions  of  sub-section  1 of  said  Section  7952,  where  such 
drafts  are  not  drawn  against  "actually  existing  values"  as  contemplated 
by  said  sub-section  (e)  of  said  Section  7952.  The  drawing  of  such  drafts 
due  30,  60  and  90  days  from  date  would  constitute  a loan  liability  of 
the  individual,  partnership,  corporation  or  body  politic  borrowing 
money  from  a bank  and  must  be  computed  as  such. 

64-46 

May  24 

BANKS-TRUST 

COMPANIES. 

Banks  or  trust  companies  may  not  accept  assigned  life  insurance 
policies  as  security  for  loans  under  Section  7952  or  Section  8032,  Laws 
of  Mo.  1943,  as  security  constituting  "collateral  security  having  an 
ascertained  market  value",  and  if  so  used  by  a bank  or  trust  company 
to  increase  the  loan  ratio  of  the  capitalization  of  any  such  bank  or  trust 
company  above  the  percentage  set  out  in  said  Sections,  such  loan  or 

loans  would  be  excessive. 

64-46 

July  22 

TAXATION  AND 

REVENUE. 

Liability  for  payment  of  Missouri  intangible  personal  property  tax  on 
interest-bearing  accounts  receivable  of  foreign  corporations  doing 

business  in  this  state. 

64-46 

July  25 

BOARD  OF  FUND 

COMMISSIONERS. 

Authority  to  impose  charge  for  reregistration  of  Series  J State  of 

Missouri  Road  Bonds. 

64-46 

Aug  3 

OFFICIAL  BONDS. 

Recommended  changes  in  form  of  bonds  and  insurance  policy  for 
Department  of  Revenue. 

64-46 

Aug  20 

TAXATION  AND 

REVENUE. 

Applicable  personal  exemptions  to  be  allowed  under  Missouri  income 

tax  law  for  1946. 

64-46 

Oct  7 

TAXATION  AND 

REVENUE. 

Liability  for  ad  valorem  tax  on  intangible  personal  property  owned  by 
religious  educational  and  charitable  institutions. 

64-46 

Oct  24 

OFFICIAL  BONDS. 

Director  of  Department  of  Revenue  has  no  official  duties  with  respect 
to  bonds  of  township  collectors. 

64-46 

Oct  29 

TAXATION  AND 

REVENUE. 

Necessity  of  filing  returns  for  Missouri  intangible  personal  property  tax 
by  joint  owners. 

64-46 

Nov  8 

TAXATION  AND 

REVENUE. 

Investment  certificates  subject  to  intangible  personal  property  tax 

under  H.C.S.H.B.  No.  868. 

64-46 

Nov  19 

TAXATION  AND 

REVENUE. 

National  banks  not  required  to  file  return  of  income  for  Missouri 
income  tax  purposes. 

64-46 

Nov  21 

TAXATION  AND 

REVENUE. 

Dividends  received  on  national  bank  stock  must  be  included  in  gross 
income  for  Missouri  state  income  tax  purposes. 

64-46 

Dec  5 

TAXATION  AND 

REVENUE. 

Refunds  of  taxes  paid  under  House  Bills  868,  869,  888  and  948  of  the 
63rd  General  Assembly. 

64-46 

Dec  10 

TAXES. 

INTANGIBLE  TAX. 

Political  subdivisions  to  which  intangible  tax  is  distributed. 

65-46 

Jan  2 

MISSOURI  TRAINING 

SCHOOL  FOR  BOYS. 

Maximum  age  which  boys  can  be  committed  to  the  Missouri  Training 
School  for  Boys  at  Boonville,  and  the  use  of  certified  copies  of  birth 
certificates  as  proof  of  age. 

65-46 

Jan  7 

PARDON  AND 

PAROLE. 

Parole  can  be  revoked  after  expiration  date  of  sentence  for  violation 

committed  before  such  date. 

65-46 

Sept  12 

PAROLES. 

Inmates  of  Missouri  Training  Schools  may  be  paroled  by  the  Board  of 
Training  Schools  before  serving  penitentiary  sentence. 

66-46 

Apr  29 

SCHOOL  BOARDS. 

(1).  Section  10342A,  R.  S.  Mo.  1939  will  operate  to  re-employ  a teacher 
in  the  event  that  its  provisions  are  not  complied  with.  (2)  A school 
board  member  possessing  the  deciding  vote  may  not  vote  for  a person 
within  the  fourth  degree  on  relationship  by  reason  of  Section  10342  R. 

S.  Mo.  1939,  nor  may  his  failure  to  vote  be  ignored  where  his  silence 
brings  Section  10342A  into  operation. 

66-46 

July  1 

SHERIFFS. 

Sheriffs  may  personally  claim  per  diem  attendance  for  two  courts  on 
the  same  day  providing  he  can  execute  the  requests  or  duties  imposed 
upon  him  by  each  court. 

66-46 

Nov  18 

LEGISLATURE. 

RESIGNATION  OF 

SENATOR. 

Resignation  of  Senator  during  recess  of  Legislature  should  be  directed 

to  the  Governor. 

67-46 

Mar  7 

SCHOOLS. 

County  court  where  indigent  parents  reside  must  furnish  expenses  of 

child  in  School  for  the  Deaf. 

67-46 

Sept  18 

COUNTY  COURTS. 

County  courts  have  jurisdiction  to  entertain  proceedings  for 
establishment  and  vacation  of  public  roads. 

68-46 

July  26 

CONTINGENT  FUND 

OF  PROSECUTING 

Section  13470,  R.S.  Mo.  1939,  inconsistent  with  Article  VI,  Section  13, 
Constitution,  1945,  therefore,  ineffective  after  July  1,  1946. 

ATTORNEYS 

COUNTIES  OF  FIRST 

CLASS. 

CONSTITUTION. 

68-46 

Aug  13 

HIGHWAY 

DEPARTMENT. 

The  legislature  may  regulate  the  Highway  Department  in  any  way 
which  is  not  inconsistent  with  the  limitations  imposed  upon  the 
legislature  by  the  constitutional  provisions  of  the  state  or  nation. 

68-46 

Nov  25 

CORONER. 

COUNTY  OFFICER'S 

FEE. 

Coroner  and  employees  of  Jackson  County  entitled  to  charge  fee  and 
retain  same  for  rendering  unofficial  duties  not  incompatible  with 
statutory  duties. 

69-46 

Apr  17 

ELEEMOSYNARY 

INSTITUTIONS. 

PURCHASING  AGENT. 

Purchasing  Agent  authorized  to  conduct  sale  of  livestock,  produce,  etc., 
produced  by  eleemosynary  institutions  and  pay  proceeds  therefrom 
into  revolving  fund  of  institution  until  such  fund  reaches  $5000,  and 
any  surplus  above  that  paid  into  state  treasury  to  credit  of  the  fund  for 
the  support  of  eleemosynary  institutions. 

69-46 

May  28 

ELEEMOSYNARY 

INSTITUTIONS. 

TUBERCULOSIS 

HOSPITAL. 

Hospital  fees  arising  out  of  compensation  litigation  should  be  paid  to 
Commissioners  of  the  Tuberculosis  Hospital,  who  turn  such  fees  over  to 

the  Treasurer  of  the  Board. 

69-46 

July  8 

FEES. 

Clerk,  recorder  and  sheriffs;  third  class  counties. 

69-46 

Sept  6 

DIVISION  OF 

WELFARE. 

CONFEDERATE 

HOME. 

The  Division  of  Welfare,  being  successor  to  Board  of  Managers  of  the 
State  Eleemosynary  Institutions,  shall  have  custody  of  endowment  fund 

for  Confederate  Home. 

69-46 

Nov  25 

MERCHANTS' 

LICENSES  & BONDS. 

1)  The  tax  rate  to  be  charged  for  merchants'  licenses  is  the  same  as  on 
real  estate.  Collector's  fees,  $1.00.  2)  Merchants'  licenses  run  from  Jan. 

1.  to  Jan.  1.  3)  If  a merchant  begins  business  after  the  first  Monday  in 
Jan.  of  any  year  his  license  would  run  to  the  following  Jan.  1.  4)  The 

bond  of  a merchant  must  be  delivered  to  the  Collector  at  the  time 

license  is  issued.  5)  If  a merchant  does  not  obtain  and  pay  for  a license 
for  5 consecutive  years  immediately  preceding  application  for  license 
for  the  current  year,  he  must  deliver  a bond  to  the  collector  at  the 

time  he  obtains  his  license. 

70-46 

Jan  8 

OFFICERS. 

COUNTY 

TREASURERS. 

Treasurer  cannot  receive  extra  compensation  for  taking  care  of 
accounts  of  county  toll  bridges. 

70-46 

Mar  18 

MERCHANT'S  TAX. 

Corporation  which  consignes  goods  to  a second  corporation  for  storage 
and  delivery  only  is  liable  under  Section  11305,  R.S.  Mo.  1939,  for  a 

merchant's  tax. 

70-46 

Apr  2 

LANDS. 

Federal  Government  may  acquire  land  in  Missouri  without  the  consent 
of  the  State  for  public  use. 

70-46 

Sept  6 

TAXATION  AND 

REVENUE. 

Necessity  of  inclusion  of  name  of  owner  in  publication  for  sale  of  real 
property  for  delinquent  taxes. 

70-46 

Dec  6 

Hon.  Elmer  Peal 

WITHDRAWN 

73-46 

Mar  29 

SCHOOLS. 

CONSOLIDATED 

DISTRICTS. 

Consolidated  and  Common  School  Districts  may  consolidate. 

73-46 

Apr  19 

AUTHORITY  OF 

BOARD  OF 

DIRECTORS  OF 

CONSOLIDATED 

SCHOOL  DISTRICT. 

1)  May  board  of  directors  buy  property  that  is  not  to  be  used  for 
school  purposes,  2)  If  they  do  will  they  be  personally  liable. 

73-46 

July  17 

Hon.  W.  Oliver  Rasch 

WITHDRAWN 

73-46 

Nov  7 

BARBER  BOARD. 

SCHOOLS. 

Public  schools  have  right  to  teach  barbering  as  vocational  course 
without  payment  of  fee  as  prescribed  in  Sec.  10134,  R.  S.  Mo.  1939. 

75-46 

May  15 

INSURANCE. 

COUNTIES. 

SPECIAL  ROAD 

DISTRICTS. 

Neither  the  county  court  nor  the  commissioners  of  special  road 
districts  organized  under  Article  10,  Chapter  46,  R.S.  Mo.  1939,  are 
authorized  to  purchase  liability  and  property  damage  insurance  to 
insure  injury,  death  or  damage  resulting  from  the  operation  of  motor 
vehicles  owned  and  used  in  the  building  and  maintenance  of  the 
district  or  county,  and  there  is  no  need  for  such  insurance. 

76-46 

May  10 

ELEEMOSYNARY 

INSTITUTIONS. 

Validity  of  claims  by  state  or  county,  for  reimbursement  for  keep  of 
patient  as  poor  person  at  state  hospitals,  against  estates  of  indigent 
patients. 

76-46 

July  3 

Hon.  Horace  T. 

Robinson 

WITHDRAWN 

76-46 

Oct  14 

HIGHWAYS  AND 

BRIDGES. 

Private  citizens  are  responsible  for  removing  an  obstruction  from  a 
public  road  which  was  created  by  digging  a drainage  ditch  across  the 
road  when  they  had  not  formed  a legal  drainage  district. 

77-46 

Apr  10 

STATE  DEEDS. 

Approval  of  quit-claim  deed  to  Project  No.  23-127F;  located  at  Rolla, 

Missouri. 

78-46 

Jan  25 

SCHOOLS. 

Construing  Section  10463,  p.  889,  Laws  Mo.  1943. 

78-46 

May  31 

PUBLIC  SCHOOL 

RETIREMENT  SYSTEM. 

Employer's  contribution  to  PSRS  under  H.  B.  151  to  be  paid  from 

school  district's  Incidental  Fund. 

78-46 

Dec  5 

SAVINGS  AND  LOAN 

ASSOCIATIONS. 

In  re  investments  of  funds  by  county  courts  in  savings  and  loan 

associations  accounts. 

80-46 

Aug  10 

BOARD  OF 

CURATORS,  LINCOLN 

UNIVERSITY. 

LENA  MARTIN, 

CLAIMANT. 

A devise  for  life  with  remainder  to  the  heirs  of  the  body  is  a contingent 
remainder,  and  a daughter  of  a remainderman  who  predeceased  life 

tenant  takes  a share  in  the  real  estate. 

80-46 

Aug  15 

SCHOOLS. 

LINCOLN  UNIVERSITY. 

Lincoln  University  is  not  entitled  to  share  in  the  seminary  fund  created 
under  Section  10876,  R.  S.  Mo.  1939. 

81-46 

Feb  6 

MINES. 

CONSTITUTIONAL 

LAW. 

Constitutional  provision  changing  date  of  fiscal  year  does  not  affect 
statutory  requirement  that  Mine  Inspector  must  make  report  in 

January. 

81-46 

July  1 

SMALL  LOANS. 

CONSTITUTIONAL 

LAW. 

Finance  Commissioner  has  no  authority  to  issue  small  loan  licenses 
after  July  1,  1946. 

81-46 

July  25 

LOAN  & INVESTMENT 

COMPANIES. 

Loan  and  investment  companies  may  present  a claim  against  the  State 
to  the  Legislature  for  an  appropriation  as  a refund  for  unused  part  of 
annual  license  fee,  where  the  license  has  become  inoperative  by  law. 

But  they  may  not  sue  the  State. 

81-46 

Sept  11 

Mr.  H.  G.  Shaffner 

WITHDRAWN 

81-46 

Sept  12 

CONSTITUTIONAL 

LAW. 

County  courts,  under  the  1945  Constitution,  retain  jurisdiction  to 
entertain  petitions  for  the  incorporation  of  cities  and  towns. 

81-46 

Sept  20 

BANKS-LIQUIDATION 

FIXING  FEES  AND 

COMPENSATION  OF 

EMPLOYEES. 

It  is  the  duty  of  the  Commissioner  of  Finance  to  fix  the  fees  and 
compensation  of  employees,  in  the  first  instance,  in  a bank  liquidation. 

If  this  has  not  been  done,  the  Circuit  Court  or  the  judge  thereof  in 
vacation,  may  fix  such  charges. 

81-46 

Oct  7 

BANKS-CAPITAL 

STOCK. 

Banks  moving  into  a city  of  50,000  or  more  population  must  operate 
under  a minimum  capital  of  at  least  $280,000.  Should  city  boundaries 
of  a city  of  50,000  inhabitants  or  more  be  extended  to  include  banks 
operating  under  a $25,000  capital,  such  banks  are  not  required  to 
increase  their  capital. 

81-46 

Oct  7 

EDUCATION. 

SCHOOLS. 

The  State  Board  of  Training  Schools  has,  with  the  approval  of  the 
Director  of  Public  Buildings,  the  authority  to  raze  an  unsafe  building  on 
the  grounds  of  one  of  the  State  Training  Schools. 

81-46 

Dec  5 

BANKING  CODE- 
BOARD OF  APPEALS 

IN  INCORPORATION 

OF  BANKS. 

Senate  Bill  #196  recently  passed  by  the  Legislature,  has  no  bearing 
upon,  nor  does  it  interfere  with  the  duties  of  the  Board  of  Appeals  in 
bank  incorporation  matters  provided  for  in  Sections  7942  and  7943, 
because  said  sections,  with  other  sections  cited,  provide  for  a complete 
plan  for  appeal  and  review  by  the  Courts. 

82-46 

Apr  30 

TAXATION. 

Scheme  of  taxation  of  national  and  domestic  banking  corporations 

provided  in  House  Bill  No.  888  is  in  lieu  of  all  other  taxes  which  might 
be  imposed  upon  the  tangible  and  intangible  personal  property  of  such 
corporations. 

83-46 

Feb  4 

STATE  PURCHASING 

AGENT. 

CONSTITUTIONAL 

LAW. 

The  State  Purchasing  Agent  may  execute  a lease  of  real  property  for 
the  Unemployment  Compensation  Commission  of  Missouri  for  a period 
of  time  which  exceeds  two  years,  provided  that  the  terms  of  the  lease 
called  for  payment  of  rent  for  the  whole  period  within  the 
appropriation  period  in  which  the  lease  is  executed. 

83-46 

Feb  14 

COUNTIES. 

COUNTY  COURTS. 

There  is  no  reason  nor  authority  for  the  county  court  to  take  out 
liability  insurance  on  the  employees  of  the  county  who  work  on  the 
public  roads  of  the  county. 

83-46 

Mar  12 

SHERIFF. 

JUVENILE 

DELINQUENTS. 

Sheriff  entitled  to  no  allowances  for  boarding  juveniles  held  by  him 
unlawfully.  Sheriff  entitled  to  $1.25  per  day  per  person  for  boarding 
said  juveniles  if  they  are  held  upon  formal  complaint  or  information 
and  are  being  investigated  prior  to  commitment,  otherwise  to  not 
more  than  75C,  amount  to  be  set  by  county  court. 

83-46 

Apr  17 

Hon.  Forrest  Smith 

WITHDRAWN 

83-46 

June  4 

COUNTIES. 

The  County  Court  is  required  to  pay  the  expenses  of  the  County  Farm 
Organization  within  the  limits  of  the  provisions  of  Section  5 of  House 

Bill  744,  63rd  General  Assembly. 

83-46 

June 

20 

Hon.  Forrest  Smith 

WITHDRAWN 

83-46 

July  3 

STATE  PURCHASING 

AGENT. 

AUTOMOBILES. 

The  State  Purchasing  Agent  has  the  discretion  of  selling  goods  to  the 
highest  and  best  bidder,  if  the  highest  bids  are  identical  he  has  the 
discretion  of  determining  which  constitutes  the  best  bid. 

83-46 

July  12 

STATE  PURCHASING 

AGENT. 

STATE  PENITENTIARY. 

The  money  received  from  the  sale  of  trucks  used  by  the  industries  of 
the  state  penitentiary  should  be  deposited  in  the  state  treasury  to  the 
credit  of  the  revolving  fund  of  the  penitentiary. 

83-46 

July  30 

ELECTIONS. 

NOMINATIONS. 

County  committees  may  fill  in  candidates  for  office  of  county  clerk  at 
August  6,  1946,  primary  election. 

83-46 

Sept  30 

PURCHASING  AGENT. 

State  departments  may  purchase  personal  property,  through 

Purchasing  Agent,  by  trading  in  property  to  be  replaced  and  paying 

balance  in  cash. 

83-46 

Nov  13 

APPROPRIATIONS. 

CONSTITUTIONAL 

LAW. 

An  appropriation  act  which  does  not  distinctly  specify  the  amount  and 
purpose  of  the  appropriation  without  reference  to  any  other  law  is 

unconstitutional. 

83-46 

Nov  22 

Hon.  Forrest  Smith 

WITHDRAWN 

83-46 

Nov  25 

SCHOOLS. 

Traveling  expenses  of  county  superintendents  of  3rd  and  4th  class 
counties  should  be  figured  against  total  compensation  of  said  officers. 

83-46 

Dec  5 

CIRCUIT  COURTS. 

SALARIES  AND  FEES. 

Final  disposition  of  change  of  venue  fee  under  Section  1074,  R.S.  Mo. 

1939. 

83-46 

Dec  9 

COUNTY  COURTS. 

COUNTY  HOSPITALS. 

The  location  of  the  city,  town  or  village  in  which  a county  hospital  is 
established  under  the  provisions  of  Art.  4,  Chap.  126,  R.S.  Mo.  1939,  is 
designated  by  the  county  court.  The  exact  site  for  such  hospital  is 
designated  by  board  of  trustees. 

83-46 

Dec  23 

CORONER'S  INQUEST. 

County  to  pay  cost  thereof. 

83-46 

Dec  30 

COUNTY  CLERKS. 

Will  not  vacate  their  office  until  the  first  Monday  in  January,  1947. 

84-46 

Mar  25 

HABITUAL 

DRUNKARDS. 

PROBATE  COURT. 

There  is  no  authority  for  the  confining  of  an  habitual  drunkard,  who 
does  not  have  manifestation  of  insanity,  in  the  state  insane  asylum. 

84-46 

May  10 

ELECTIONS. 

NOTICE. 

Necessary  qualifications  for  newspaper  to  publish  notice. 

84-46 

May  15 

SOCIAL  SECURITY 

COMMISSION. 

Section  8,  Article  VII,  Constitution,  1945,  applies  to  officers  and  not 
employees. 

84-46 

May  17 

SCHOOLS. 

President  and  Clerk  of  School  District  attending  county  school  meeting 
entitled  to  5C  per  mile  going  and  returning. 

84-46 

June  4 

CONSTITUTIONAL 

LAW. 

OFFICERS. 

MAGISTRATES. 

Under  Section  25,  Article  V,  Constitution,  1945;  and  Section  3,  Senate 

Bill  207,  a de  facto  officer  claiming  the  office  of  justice  of  the  peace  on 
February  27,  1945,  cannot  qualify  for  the  office  of  magistrate  where 
such  officer  is  unlicensed  to  practice  law. 

84-46 

July  5 

RECORDER  OF  DEEDS. 

Five  questions  concerning  fees  for  listing  and  issuing  verified  copies  of 
discharges  in  county  of  the  third  class  under  H.  B.  772. 

84-46 

Sept  27 

ELECTIONS. 

It  is  necessary  in  a locality  where  there  is  registration  of  voters  for  the 
judges  of  each  political  party  to  initial  the  ballots  in  a general  election. 

85-46 

Jan  16 

TAXATION  AND 

REVENUE. 

Right  to  exemption  from  taxation  of  real  property  belonging  to  German 

Saint  Vincent  Association. 

85-46 

Apr  19 

Mr.  Proctor  N.  Carter 

WITHDRAWN 

85-46 

July  9 

MARRIAGES. 

Right  of  Probate  or  Circuit  Court  to  order  the  issuance  of  marriage 

license  to  minors. 

85-46 

July  16 

MOTOR  VEHICLES. 

Minimum  age  required  for  drivers  of  common  carriers  under  Section 
5730,  Laws  of  Missouri  1945,  and  Section  8447,  R.  S.  Mo.  1939. 

85-46 

Oct  12 

COUNTY  COURT. 

OFFICERS. 

Appointee  to  fill  unexpired  term  of  county  court  is  not  entitled  to 
increased  compensation  as  provided  in  House  Bill  778,  passed  by  the 

SALARIES  AND 

COMPENSATION. 

63rd  General  Assembly. 

85-46 

Nov  12 

SHERIFFS. 

FEES. 

Sheriffs  allowed  fees  only  upon  strict  compliance  with  statute. 

85-46 

Dec  12 

MOTOR  VEHICLES. 

Liabilities  of  the  Motor  Vehicle  Unit  of  the  Department  of  Revenue 

under  House  Bill  317. 

87-46 

Mar  21 

Hon.  W.  W. 

Sunderwirth 

WITHDRAWN 

88-46 

Apr  10 

LEGISLATURE. 

Bill  must  be  passed  by  majority  of  members  elected  even  though  there 
is  a subsequent  vacancy  in  the  membership. 

88-46 

May  10 

TAXATION. 

Non-profit  cemeteries'  income  from  money  loaned  is  taxable. 

88-46 

May  17 

TAXATION. 

ROADS  AND  BRIDGES. 

The  provisions  of  House  Committee  Substitute  for  House  Bill  784, 
passed  by  the  63rd  General  Assembly  and  approved  by  the  governor, 
does  not  take  away  from  the  special  road  district  the  money  now  in  the 
treasury  of  such  road  district,  and  require  it  to  be  paid  into  the  county 
treasury. 

88-46 

Oct  11 

GENERAL  ASSEMBLY. 

LEGISLATOR. 

Representative  employed  by  Director  of  Revenue  on  a per  diem  and 
mileage  basis  vacates  his  office  as  Representative. 

89-46 

Apr  17 

BLIND  PENSION. 

Board  of  Managers  of  School  for  the  Blind  unauthorized  to  pay 
expenses  of  teachers  for  travel  to  School  for  Instruction. 

89-46 

Aug  20 

Hon.  D.  D.  Thorne 

WITHDRAWN 

89-46 

Oct  17 

TAXATION  AND 

REVENUE. 

Real  property  owned  by  religious  organization  not  exempt  from 
taxation  when  not  used  exclusively  for  religious  purposes. 

90-46 

Feb  1 

BUILDING  AND  LOAN 

ASSOCIATIONS. 

CONSTITUTION. 

Real  and  tangible  personal  property  assessable  by  county  assessor 
under  House  Bill  469.  State  alone  may  assess  intangible  personal 
property  under  Article  X,  Section  4c,  Constitution  1945. 

92-46 

Oct  7 

PUBLIC  SCHOOL 

RETIREMENT  SYSTEM. 

CONSTITUTION. 

County  contributions  for  Superintendent  of  Schools  do  not  increase 
Superintendent's  salary  so  as  to  contravene  Art.  VII,  Sec.  13,  Const,  of 

Mo.  1945. 

92-46 

Oct  18 

MAGISTRATE 

COURTS. 

Providing  for  establishing  and  maintaining  of  offices  of  magistrates. 

92-46 

Nov  14 

TOWNSHIPS. 

Fiscal  year  of  townships  shall  run  from  the  first  Monday  in  March  to 
the  first  Monday  in  March  of  the  next  year. 

93-46 

Jan  29 

HIGHWAYS. 

Several  questions  concerning  parking  of  vehicles  on  state  highways, 
and  authority  of  the  Highway  Patrol  in  connection  therewith. 

93-46 

Feb  16 

MOTOR  VEHICLES. 

Passenger  car  used  commercially  subject  to  commercial  motor  vehicle 

fees. 

93-46 

Feb  20 

COUNTY  JAILS. 

Necessity  of  receiving  prisoners  committed  for  violation  of  ordinances 

of  cities  of  the  third  class. 

93-46 

June  4 

MOTOR  VEHICLES. 

Computation  of  maximum  allowable  axle  load  of  trucks. 

93-46 

June 

15 

PUBLIC  SERVICE 

COMMISSION. 

SCHOOLS. 

COMMON  CARRIER. 

A bus  which  is  used  to  carry  a school  band  from  one  town  in  Missouri 
to  another  town  is  within  the  exemption  provisions  of  Section  5721  of 

the  Public  Service  Act  of  Missouri. 

93-46 

June 

15 

CONSTABLES. 

Power  and  duties  in  all  counties  except  first  class  counties  and  the  city 
of  St.  Louis  after  June  30,  1946. 

93-46 

July  11 

CONSTITUTIONAL 

LAW. 

OFFICERS. 

INHERENT  POWER  OF 

COURT. 

Law  providing  circuit  judges  shall  approve  compensation  and 
appointment  of  deputy  sheriffs  and  deputy  circuit  clerks  is 

constitutional. 

93-46 

Aug  29 

MOTOR  VEHICLES. 

Use  of  truck  ordinarily  used  in  hauling  commercially,  and  having  only 
"local  commercial  license,"  for  transporting  farm  products  for  distance 
of  more  than  25  miles,  where  such  use  not  wholly  within  one 
municipality  or  urban  community,  violates  Sec.  8369,  Laws  1943,  pp. 
664-666,  and  subjects  user  to  penalty  prescribed. 

93-46 

Sept  26 

MISSOURI  STATE 

HIGHWAY  PATROL. 

(1)  Necessity  of  employees  of  the  State  of  Missouri  and  of  members  of 
Patrol  complying  with  motor  vehicle  drivers'  regulations;  and  (2) 
applicability  of  Motor  Vehicle  Safety  Responsibility  Act  to  employees  of 

the  State  of  Missouri  and  to  members  of  Patrol. 

93-46 

Oct  18 

DISPOSITION  OF 

GAMBLING  MONEY. 

HIGHWAY  PATROL. 

When  in  possession  of  highway  patrol,  said  money  may  be  retained  for 
evidence,  but  must  be  returned  after  the  criminal  proceedings. 

93-46 

Nov  18 

Hon.  Alvin  B.  Walker 

WITHDRAWN 

96-46 

Jan  9 

PENAL  INSTITUTIONS. 

Sentences  to  different  institutions  are  cumulative  and  not  concurrent. 

97-46 

Jan  4 

COUNTY  ASSESSORS. 

Compensation  controlled  by  statute. 

97-46 

Feb  4 

COUNTY  COURTS. 

County  courts  have  the  power,  duty  and  authority  to  examine  into  the 
facts  and  law  upon  which  fee  bills  are  based. 

97-46 

Mar  8 

Hon.  Hugh  P. 

Williamson 

WITHDRAWN 

97-46 

Mar  20 

Hon.  David  W.  Wilson 

WITHDRAWN 

97-46 

Mar  28 

INHERITANCE  TAX. 

Exemption  from  Missouri  Inheritance  Tax  of  bequest  to  be  used  for 

establishing  the  "James  L.  and  Nellie  M.  Westlake  Scholarship 

Foundation." 

97-46 

May  18 

TAXATION. 

Fire  clay  sold  to  a refractory  not  subject  to  sales  tax. 

97-46 

May  23 

Hon.  Max  R.  Wiley 

WITHDRAWN 

97-46 

June 

18 

PROBATE  COURT. 

Probate  judge  entitled  to  fees  which  accrued  last  year  of  term,  but  not 

collected  until  1947. 

97-46 

July  3 

Hon.  Bryan  A. 

Williams 

WITHDRAWN 

97-46 

Aug  19 

SHERIFFS. 

CONSTITUTIONAL 

LAW. 

Under  the  new  Constitution  and  the  present  law  the  sheriffs  of  the 
counties  of  the  state  may  succeed  themselves  in  office. 

97-46 

Sept  25 

Hon.  Hugh  P. 

Williamson 

WITHDRAWN 

97-46 

Nov  7 

SCHOOLS. 

Organization  of  common  school  districts  into  city,  town  or  village 

districts. 

97-46 

Nov  21 

COUNTY  BUDGET. 

Surplus  in  classes  1,  2 and  4 may  be  transferred  to  class  5 to  be  used 
as  contingent  and  emergency  expenses  of  the  county. 

98-46 

Mar  12 

CONSTITUTION. 

LEGISLATURE. 

Requirement  of  title. 

98-46 

Aug  9 

CONSTITUTIONAL 

LAW. 

COUNTY  COURT. 

ROADS  AND  BRIDGES. 

TAXES. 

The  County  Court,  in  its  discretion,  may  levy  a county  road  and  bridge 
tax  under  the  provision  of  House  Bill  No.  784  and,  when  a petition  has 
been  circulated  and  a road  district  within  the  county  has  voted  an 
additional  tax,  the  county  court  may  levy  said  additional  tax  in  the 

district  or  districts  in  which  voted. 

98-46 

Nov  27 

Mr.  Charles  A.  Witte 

WITHDRAWN 

99-46 

Apr  30 

SAVINGS  AND  LOAN 

ASSOCIATIONS. 

Savings  and  Loan  Association  may  mortgage,  pledge  or  hypothecate 
assets  as  part  of  its  power  to  borrow  under  Section  60  of  House  Bill 

481. 

jr 
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County  court  has  power  to  sell  county  land  and. 
in  the  absence  of  specific  statutory  direction 
as  to  the  procedure  of  the  sale,  only  reasonable 
precautions  .must  be  taken. 


February  28,  1946 

3k 

Mr.  George  Adams 
Prosecuting  Attorney, 

Audrain  County 
Mexico,  Missouri 

Dear  Mr,  Adams* 

This  will  acknowledge  receipt  of  your  letter  of  recent 
date  requesting  information  of  this  department,  which  letter 
reads  as  follows: 

"Audrain  County  a number  of  years  ago 
built  a county  hospital  under  Article 
4,  Chapter  126,  Missouri  Revised  Stat- 
utes, 1939,  and  has  since  maintained 
said  hospital, 

"The  hospital,  because  of  its  size*  has 
now  become  inadequate  and  the  board  of 
trustees  is  contemplating  erection  of  a 
new  hospital  at  a new  location, 

"Please  advise  what  disposition  can  be 
made  of  the  old  building  and  grounds  and 
what  procedure  must  be  followed  with  re- 
ference to  the  sale  of  same." 

In  answer  to  the  inquiries  contained  in  your  letter,  we 
will  begin  with  the  particular  parts  of  the  Constitution  and 
Statutes  which  authorize  the  disposition  of  county  property. 

Article  VI*  Section  7 of  the  new  Constitution  authorizes 
the  establishment  of  a county  court  and  directs  that  said 
county  court  shall  manage  all  county  business  as  prescribed 
by  law.  Specifically,  the  section  provides  as  follows: 


COUNTY  COURT:  Re: 


k 


"In  each  county  not  framing  and  adopting 
its  own  charter  or  adopting  an  alternative 
form  of  county  government,  there  shall  be 
elected  a county  court  of  three  members 
which  shall  manage  all  county  business 
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as  prescribed  by  law,  end  keep  an  accurate 
record  of  its  proceedings.  The  voters  of 
any  county  may  reduce  the  number  of  members 
to  one  or  two  as  provides  by  law." 

In  examining  the  Missouri  Revised  Statutes  of  1939,  and  sub- 
sequent session  laws,  we  find  two  sections  which  deal  with  the 
disposition  of  county  property.  Section  2480,  R.  3.  Mo.  1939, 
provides  as  follows* 


"The  said  court  shall  have  control  and 
management  of  the  property,  real  and  per- 
sonal, belonging  to  the  county  and  shall 
have  power  and  authority  to  purchase, 
lease  or  receive  by  donation  any  property, 
real  or  personal,  for  the  use  and  benefit 
of  the  county J to  sell  and  cause  to  be  con- 
veyed any  real  estate,  goods  or  chattels 
belonging  to  the  county,  appropriating  the 
proceeds  of  such  sale  to  the  use  of  the 
same,  and  to  audit  and  settle  all  demands 
against  the  county •" 

Tills  statute  particularly  empowers  the  county  court  to  con- 
duct the  sale  and  conveyance  of  any  real  estate  which  is  county 
property.  Section  1^784,  R.  S,  Mo.  1939,  provides  that  the 
county  court  may,  by  order,  appoint  a commissioner  to  sell  and 
dispose  of  any  real  estate  belonging  to  the  county. 


"The  county  court  may,  by  order,  appoint  a 
commissioner  to  sell  and  dispose  of  any  real 
estate  belonging  to  their  county j and  the 
deed  of  such  commissioner,  under  his  proper 
hand  and  seal,  for  and  on  behalf  of  such 
county,  duly  acknowledged  and  recorded, 
shall  be  sufficient  to  convey  to  the  pur- 
chaser all  the  right,  title,  interest  and 
. estate  which  the  county  may  then  have  in 
or  to  the  premises  so  conveyed.  R.  S. 

1929,  Sec.  12125." 

Under  the  Constitution  and  the  two  sections  of  the  statutes 
previously  cited  and  quoted,  supra,  provision  is  made  for  the 
disposition  of  county  property  either  by  the  county  court  or  by 
a commissioner  appointed  by  said  county  court  for  that  purpose  * 

The  authority  for  a county  to  establish  and  maintain  a 
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hospital,  such  as  Audrain  County  has,  is  found  under  Article  IV, 
Chapter  126.  After  a careful  examination  of  said  chapter,  we 
failed  to  find  any  provision  in  said  chapter  that  provides  a 
procedure  for  the  disposition  of  county  property  obtained  under 
the  authority  of  this  chapter.  Further,  we  have  examined  the 
general  statutes  and  failed  to  find  any  statutes  that  set  up 
any  general  or  specific  procedure  for  the  disposition  of  county 
property.  There  are  some  sections  which  do  outline  a particular 
procedure  for  a county  to  follow  when  disposing  of  particular 
types  of  property,  for  example,  the  sections  on  swamp  land.  Sec. 
12754,  R.  Mo.  1939.J  accreted  land,  ,3ec.  12790,  R.  S.  Mo.  1939; 
school  lands.  Sec*.  12717  and  following,  R»  S.  Mo.  1939;  and  county 
lots.  Sec.  13682,  R.  S.  Mo.  1939.  Having  failed  to  find  any  spec- 
ific or  general  statutory  authority  or  direction  for  the  disposition 
of  this  particular  type  of  property,  namely,  a county  hospital 
and  grounds,  we  turn  to  the  general  principles  of  law  in  order  to 
establish  some  measures  or  directions  under  which  a county  may 
proceed  in  the  disposition  of  their  property. 

In  the  case  of  Butler  County,  Missouri,  vs.  Campbell,  182 
8.  W.  (2d)  589,  1.  c.  592,  the  following  statement  is  made  in 
regard  to  the  conduct  of  a county  court  when  dealing  with  county 
property: 


-is-They  (county  court)  are  required  to  act 
with  reasonable  skill  and  diligence,  and  to 
discharge  their  duties  with  that  prudence, 
caution  and  attention  which  careful  men 
usually  exercise  in  the  management  of  their 
own  affairs.  # # -«-M  (Insert  ours) 

While  we  realize  that  the  above  quotation  lays  down  no  spec- 
ific procedural  steps,  it  does  provide  a general  basis  for  the 
conduct  of  the  county  court  or  the  commissioner,  should  one  be 
appointed,  when  disposing  of  county  property.  In  analyzing  the 
statutes  cited  above,  which  relate  to  the  disposition  of  particular 
types  of  county  property,  we  find  three  items  that  seem  to  be 
required  as  elements  of  a statutory  sale  of  county  property.  They 
are,  first,  advertising  or  nbtice.  This  may  be  done  either  by 
publication  in  the  county  newspaper  or  by  hand  bills  posted  in 
public  places.  This  advertisement  or  notice  Is  evidence  of  the 
Intent  of  the  county  to  sell  such  property  and  apprises  the 
residents  of  the  county  of  the  intention  to  sell.  The  length  of 
time  that  the  advertising  or  notice  must  be  published  may  vary, 
but  need  only  comply  with  the  general  rule  in  the  Butler  case  - 
quoted  supra.  Secondly,  there  should  be  a full  and  complete 
description  of  the  property  to  be  sold.  This  description  should 
be  sufficient  to  Inform  those  interested  in  bidding  upon  said 
property,  of  its  extent  and  character,  and  is  usually  contained 
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in  the  advertising  or  notice  referred  to  above.  Thirdly,  the 
taking  of  bids.  These  bids  may  be  either  sealed  or  open.  The 
bids  may  also  be  subject  to  rejection  should  the  bid  not  approx- 
imate the  true  value  of  the  property.  Further,  a partial  payment 
may  be  required  of  the  bidder  at  the  time  of  submitting  his  bid. 
Any  reasonable  conditions  may  be  imposed  upon  the  bidder*  However, 
we  do  not  mean  to  infer  that  it  is  absolutely  necessary  that  the 
items  listed  above  are  steps  to  be  followed  in  the  sale  of  the 
Audrain  County  property,  in  order  for  it  to  be  considered  a legal 
sale.  As  our  research  has  shown  there  Is  no  specific  or  general 
statutory  direction  to  be  followed  in  the  disposition  of  this 
property.  We  are  merely  suggesting  that  the  items  listed  above 
are  appropriate  steps  to  be  taken  by  the  county  court  in  the  dis- 
position of  the  Audrain  County  property,  and  would  reflect  the 
reasonable  skill  and  prudence  that  a county  court  is  charged  to 
use  in  the  disposition  of  county  property  under  the  Butler  case, 
cited  pupra. 

A sale  conducted  so  as  to  give  adequate  notice  to  the  resid- 
ents of  the  county  of  the.  intended  disposition  of  the  property, 
and  the  taking  of  such  other  reasonable  precautions  as  required 
by  the  principle  of  the  Butler  case,  would  be  sufficient. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that,  first, 
the  county  court  may  sell  county  land  or  may,  by  order,  appoint 
a commissioner  to  sell  same.  Second,  there  is  no  general  or 
specific  statutory  authority  providing  for  the  disposition  of 
land  or  buildings  acquired  by  the  county  under  the  authority  of 
Article  IV,  Chapter  126,  R.  S.  Mo.  1939.  Third,  the  sale  of 
county  property,  in  the  absence  of  a specific  statute  providing 
for  the  procedure  to  be  used  in  such  sale,  must  be  conducted 
with  reasonable  diligence  and  prudence. 


Respectfully  submitted. 


APPROVED : 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 


J . I:,.  TAYLOR 
Attorney  General 
WCBimw 
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.JdUl  IN  COUNTIES 
ofTthe  THIRD  CLASS 8 


Shall  collect  all^feep,  both  crimSaG?!! "and 
civil,  and  shall  collect  the  amount  as 
provided  by  existing  fee  statutes;  the 
sheriff  and  county  court  may  not  enter 
into  an  agreement  to  pay  the  sheriff  a 
flat  5^  a mile  for  his  mileage;  sheriff 
shall  bill  the  county  court  at  the  end  of 
each  month  for  feeding  prisoners  and  for 
mileage* 


July  10,  1946 


Honorable  George  Adams 
Prosecuting  Attorney 
Audrain  County 
Mexico,  Missouri 


Y> 


FILED 

/ 

........  i .i  .i  in  . . 


Goar  Sir: 


This  department  is  in  receipt  of  your  recent  request, 
based  on  the  following t 

"Section  3 of  House  Bill  899  relates 
to  salary  and  compensation  of  sheriffs 
in  counties  of  the  Third  Class  and  re- 
quires the  sheriff  to  charge  and  col- 
lect ’every  fee  both  civil  and  criminal. 
Including  mileage  accruing  to  his  of- 
fice by  lav/,  etc'* 

’’Does  this  mean  that  the  sheriff  shall 
continue  to  charge  ten  cents  a mile  on 
arrests  and  return  of  prisoners  to  his 
county  as  heretofore,  which  mileage 
shall  be  turned  over  to  the  county;  or 
is  the  mileage  referred  to  in  Section  3 
meant  to  be  the  officer's  actual  ex- 
penses covered  In  Section  5? 

"If  acceptable  to  the  county  court, 
would  a straight  five  cents  a mile 
charge  as  expenses  for  the  sheriff's 
car  be  proper  for  the  use  of  said  car 
In  serving  warrants  and  other  criminal 
process? 

"I  assume  that  the  sheriff  should,  as 
the  prosecuting  attorney  has,  turn  over 
to  the  county  at  the  end  of  each  month 


Honorable  George  Adams  -2- 


overy  cent  paid  him  as  criminal  fees 
and  then  by  separate  bill  request  reim- 
bursement from  the  county  for  his 
various  actual  traveling  exponses  plus 
actual  cost  of  feeding  prisoners*’* 


As  to  question  Ho*  1,  your  attention  is  called  to  House 
Bill' No*  399,  Section  3,  Missouri  Revised  Statutos  Annotated, 
June,  1946  Pamphlet,  Gection  13547*503,  page  461,  which  is  as 
follows i 


"It  shall  bo  the  duty  of  the  sheriff 
in  counties  of  the  third  class- to 
charge  and  collect  in  all  instances 
every  fee,  both  civil  and  criminal,  In- 
cluding mileage,  accruing  to  his  office 
by  law,  except  such  criminal  fees  as 
are  chargeable  to  the  county,  and  such 
sheriff  shall,  at  the  end  of  each  month, 
file  with  the  county  court  a report  of 
all  fees  charged  and  collected  during 
said  month,  stating  for  what  act  said 
foos  were  charged  and  collected,  to- 
gether with  the  names  of  the  persons 
paying  or  who  are  liable  for  same,  which 
report  shall  be  verified  by  the  oath  or 
affirmation  of  such  sheriff.  It  shall 
be  the  duty  of  such  sheriff  upon  the 
filing  of  said  report  to  forthwith  pay 
over  to  the  county  treasurer  all  fees 


arising  in  connection  with  the  investiga- 
tion, arrest,  prosecution,  custody,  care, 
commitment  and  transportation  of  persons 
accused  of  or  convicted  of  a criminal 
offense  during  the  month  * u 


You  specifically  ask  about 
this  section  provides  the  shori 
eluding  mileage  accruing  to  his 


mileage,-  it  will  bo  noted 
ff  shall  collect  all  fees  in- 
office  by  law. 


The  second  question  deals  with  the  collection  of 
or  the  amount  of  fees  to  be  collected  by  the  sheriff* 


existing  fee  statutes  have  not  been 
House  Bill  No*  399,  Section  5,  provides 


The 


j.  Oj 


«y 

> r« 


ns  office  by  law,  he  will  collect  all  fees 
statute.  Directly  answering  your  quest  ion. 


ec,  ana  since 
accruing  to 
now  prescribed  by 
the  sheriff  will 


ionorablc-  George  Adams  -5- 


collect  ten  cents  par  mile,  for  the  arrest  and  return  of  pris- 
oners, turn  same  into  the  county  and  hill  the  county  for  hi a 
actual  expense  not  to  exceed  five  cents  per  mile.  An  agree- 
ment vritli  the  county  to  accept  a flat  five  cents  per  mile  for 
traveling  expense  would  not  be  in  conformity  with  House  Bill 
No,  899,  Section  5,  Missouri  Revised  Statutes  Annotated,  June 
1946  Pamphlet,  Section  13547.605,  page  4-61,  which  is  as 
follows: 

"In  addition  to  the  salary  provided  in 
Section  1 of  this  act,  the  county  court 
shall  allow  the  sheriffs  and  their  dep- 
uties, payable  at  the  end  of  each  month 
out  of  the  county  treasury,  actual  ex- 
penses for  each  mile  travelled  in  serving 
warrants  or  any  other  criminal  process 
not  to  exceed  five  cents  per  miio • " 

While  it  is  clear  that  this  expense  will,  in  all  proba- 
bilities, always  amount  to  five  cents  per  mile  or  more,  an 
agreement  for  a flat  five  cents  per  mile  would  not  bo  per- 
missible* 


House  Bill  No*  099,  Section  3,  Missouri 
Annotated,  June,  1946  Pamphlet,  .'Section  13547 
provides  that  the  sheriff  shall  tram  over  to 
criminal  fees  collected  by  him. 


lie  vised  Statutes 
♦303,  supra, 
the  county  all 


House  Bill  No.  899,  Section 
Annotated,  June,  1946  Pamphlet, 
provides  the  method  by  which  the 
for  feeding  prisoners,  and  is  as 


4,  Missouri  Revised  Statutes 
Section  13547.304,  page  461, 
sheriff  shall  be  reimbursed 
follows: 


"‘fho  sheriff  shall  have  the  custody  and 
care  of  persons  lodged  in  the  county 
jail  and  shall  furnish  thorn  with  clean 
quarters  and  wholesome  food.  At  the  end 
of  each  month  the  sheriff  shall  submit  to 
the  county  court  a statement  supported  by 
his  oath  or  affirmation  of  the  actual 
cost  incurred  by  him  in  the  feeding  of 
persons  nndr>r» 
the  names  oi 
da 


persons  under  his  custody  together  with 


,o 


the  persons,  the  number  < 


01 


ys  each  spent  in  the  jail,  and  whether 


* r 


* 


J 
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or  not  the  expenditure  is  properly  charge- 
able to  the  county  or  to  the  state  under 
the  law.  The  county  court  shall  audit 
said  statement  and  draw  a warrant  on  the 
county  treasury  for  the  amount  of  the 
actual  cost  payable  to  the  sheriff. 

House  Bill  No.  899,  Section  5,  Missouri  Revised  Statutes 
Annotated,  June,  1946  Pamphlet,  Section  13547.305,  supra, 
provides  for  the  sheriff’s  mileage*  Both  Sections  13547.304 
and  13547,305  are  self-explanatory. 


Conclusion. 


It  is  the  opinion  of  this  department  that  House  Bill 
Ho,  899  requires  the  sheriffs  in  counties  of  the  third  class 
to  collect  all  fees,  both  civil ’and  criminal,  and  the  amounts 
of  said  fees  will  be  the  sum  fixed  by  the  existing  fee  stat- 
utes} that  an  agreement  between  the  sheriff  and  the  County 
Court,  sotting  a flat  five  cents  per  mile  for  his  mileage, 
would  not  be  Ills  actual  mileage  as  prescribed  by  said- House 
Bill  ITo,  899,  and  would  not  be  permissible;  also  that  the 
shoriff  shall  turn  over  to  the  countv,  at  the  end  of  each 
month,  all  criminal  fees  collected  by  nim  and  present  his 
claim  to  the  County  Court  for  mileage  and  the. feeding  of 
prisoners. 


Respectfully  submitted, 


W.  BRADY  DUNCAN 
Assistant  Attorney  General 

ViLlOml 


ARP ROVED : 


J.  TAYLOR 
Attorney  General 


INDEMNITY:  *' 
DISEASED  ANIMALS: 


purchaser  of  a tubercular  steer,  which  was  pur- 
chased for  butchering,  is  not  entitled  to  indemnity 
even  though  the  carcass  was  destroyed  on  order  of 
State  Veterinarian  as  unfit  for  consumption  by 
human  beings. 


September  IS,  1946 


FILED 

) 


' ''  f 

Honorable  Meorge  .•.■dams  / 

Tro scouting  . ttornoy 
Audrain  County 
Mexico,  Missouri 


Dour  Sir: 


.0  are  in.  receipt  of  your  letter  of  Au.  ust  27,  1946, 
regaeotin..  uu  official  opinion  of  this  department, , and  road- 
in..,,  as  follows : 

"The  operator  of  u local  moat  market  who 
kills  his  own  meat  for  retail  o.ilo  pur 
cliasod  a beef  .aid  after  it  was  slaughtered 
noticed  that  it  appeared  diseased,  lie  had 
the  State  Veterinarian  com©  to  Mexico  for 
the  purpose  of  testing  the  boef • The  tost 
showed  that  it  was  tubercular  and  he  de- 
stroyed the  same  to  prevent  its  sale  and 
consumption  by  human  beings. 

"Section  1402  ,c.  o.  Missouri , 1909,  and  as- 
sociated sections  do  not  seem  to  be  clear 
as  to  the  cu action  of  indemnity  quo  this 

i.t'i.ox"  o hun  u . 

V,I  would  appreciate  your  advising  whether 
or  not  under  the  above  conditions  the  mor- 
o limit  is  eht.it led  to  indemnity  for  the  beef 

which  ue  .ua.s  destroyed. 

“Oertainly  he  did  the  humane  thing  in  calling 
the  otate  Veterinarian’s  attention  to. the 
carcass  and  it  seems  wrong  for  him  to  have  to 
stand  all  of  the  loss.5' 

The  general  rule  in  regard  to  payment  of  moneys  to  an 
individual  by  t .e  state  Is  that  no  state  official  can  pay  out  < \ 


o 

Uj 


Honorable  George  ..>d; 


the  iiioney  oi'  the  state  except  pursuant  to  statutory  authority 
authorisin'.;:  ana  warranting  such  'payment , fit  at  a ox  rel.  Bybee 
v.  fiackmann,  807  a.  V,.  64,  876  ho.  110;  ytat.e  ox  rol.  Bradsha 
v.  Hackruann,  808  8.  iv.  445,  876  Mo.  600. 


i ^ ci  Cl)  O 3C  rel.  By bee 
Btat.e  ox  rol.  Bradshaw 


ihe  statutes  authorising  - the  payment  of  inti  enmity  for 
neat  cattle  affected  with  tuberculosis  are  Sections  14196. 
14199,  14200,  14801,  14808  and  14804,  U.  8.  no.  1959. 

Section  14196,  k.  8*  Mo.  1969,  provides  that  the  owner 
of  neat  cuttle  affected  with  tuberculosis,  and  who  shalThave 
.kii£  gaflS  fn  iLhjjf.unt ine  under  the  provisions  of  article  11,  ' 
Chapter  IQS,  J.  . o.  1989,  may  have  the  sumo  appraised  ana 
receive  indemnity  therefor . 

B action  14199,  k *.:f*  Ci*  1959,  provides  that  the  owner  of 
noa:.b  cap  tie  affected  with  tuberculosis  and  .condemned  and  guar- 
ant  ined  on  account  thereof  by  the  Btate  Vetorixxarian,  or  his 
deputy , shall  elect  whether  he  will  keep  a part  or  all  of  the 
cattle  affected  with  tuberculosis  in  isolation  for  breeding 
purposes,  or  whether  lie  will  have  a part  or  all  of  such  dis- 
eased neat  cattle  appraised  and  slaughtered • It  is  further 
provided . in  saiu  section  that  .‘ill  neat  cattle  for  which  in— 
doxiini  by . i,y  claimed  by  the  owner  shall  be  shipped  under  a legal 
permit  in  writing  by  tne  at ate  Veterinarian,  or  his  deputy,  if 
such  uniioals^are  to  be  killed  within  this  state,  or  under  a 
permit  in  writing  by  a representative  of  the  United  states  De- 
partment of  agriculture  if  such  cattle  are  to  bo  killed  et  a 
point  outside  of  this  state* 

. • Beet io.u  14800 , K«  o.„  wo*  1.989,  provides  for  the  ova*  or  re- 
c Giving  indemnity  for  the  destruction  of  tuberculous  cuttle, 
to  oG'  paid  by  the  county,  state  and  federal,  government , and 
provides  tin-.,. L u duly  authorised  a gout  of  the  otute  Department 
of  Agriculture  or  ^ a duly  authorised  agent  of  the  United  Bte.tes 
i-eparbjue.nt  ol  agricuinuro,  either , us  the  federal  authorities 
i;my  ©loot,  acting  with  t.ae  owner , -shall  jointly  constitute  an 
u i i,iiiw  comLii L'tos.  x£  such  ooxutiiitt so  fail  lo  reach  an 
agreement , a disinterested  third  party  shall  bo  called  in  and 
Eg  majority  deciaioxx  shall  ho  filial,  This  soot  ion  further  pro- 
vides ^ liiLcib  uji  i tax.-i  sea  account  or  the  up pr a i s emont  of  ouch 
individual  nouu  Oj.  c.-utlo  snail  os  mode  out  and  signed  by  the 
Owner,  tne  r opr  esent ui iv e of  the  state  department  of  ..-i^ri cul- 
ture, o.i.-  a r o or e s on t w 1 1 v o or  tne  united,  states  Department  of 
Agriculture,  and  oy  l-ue  ‘Ciiiru  party  v/nen  such  third  party  is 
cullod  upon  to  act  ^ us  a joint  appraiser , and  that  said  account 
shall  be  ■ ode  out  in  opiplieabo,  one  copy  to  bo  sent  to  the 
ooiiu-ass. Loner  of  ^gri culture  -and  one  copy  to  the  Bounty  Gourt. 


it  is  f ur t l'i o r 


provided  la 


a co  1 1 on  t J ia  b , 


sue a appraisal 


Honorable  George  Adams  - 


cue  condemned  oat  tie  shall  bo  soul)  to  slaughter , and  a report 
oi  i»iie  not  proceeds  derived  from  the  sale  oi'  such  diseased 
oattle  shall  be  ascertained  by  the  Commissioner  and  deducted 
irom  the  appraised  value.  The  section  further  provides  for 
the  payment  of  certain  percentages  of  the  difference  between 
the  appraised  value  of  such  condemned  cattle  and  the  salvage 
from  the  sale  thereof j 

n ooc cion  14201 , Id  A.  mo.  1959,  provides  for  the  appraisal 
ox  noa t cc o cle  condemned  on  account  of  tuberculosis  in  Mis- 
souri, in  cases  not  under  citato  and  federal  cooperation#  The 
section  further  provides  for  the  appraisal  of  the  condemned 
cattle  by  a representative  of  the  c*t&te  Department  of  xtgri- 
culture  or  u momber  ox  representative  of  the  bounty  Court  in 
the  county  where  such  neat  oattle  are  located,  acting  with 
the  owner  of  the  condemned  oattle.  In  case  of  disagreement 
a disinterested  third  party  snail  be  called  in  as  a member 
of  the  appraising  committee,  and  a.  majority  vote  of  the  com- 
mittee shall  determine  the  appraisement  of  such  neat  cattle. 
The ^section  further  provides  for  the  percentage  to  be  paid 
by  the  state  and  the  county  in  case  such  condemned  cattle 
are  sent  to  slaughter  and  the  report  of  the  difference  be- 
wt.'oon  the  appraised'  value  of  such  oattle  and.  the  amount  re** 
curved  as  salvage* 

Section  14204,  H.  S.  Uo.  1959,  provides  for  tile  ship- 
ment, after  appraisal,  or  oattle  condemned  and  in  quarantine 
on  account  of  tuberculosis,  by  their  owner,  under  the  super- 
vision^of  the  State  Veterinarian,  to  any  slaughtering  plant 
which  is  provided  with  state  or  federal  meat  inspection  ser- 
vice, to  be  slaughtered  and  disposed  of  under  the  rules  of 
meat  inspection* 

ejection  14202,  h.  g*  . o*  1939,  provides,  in  part,  that 
no  indemnity  snail  be  paid  for  neat  cattle  affected  with 

auai w-n allied  on  account  oi  tuberculosis  if  such  cattle 
became  (a)  ai ceased  thxough  any  willful  neglect  or  scheming 
Oi.l  the  par  ox  the  proprietor , or  ( b)  which  wore  already  dis- 
eased when  they  cane  into . the  possession  of  said  proprietor . n 
.Lnib  section  t iu-  idler  provides  that  "no  indemnity  whatsoever 
snail  be  paid  b.v  either  the  state  or  county  for  neat  cattle 
condemned  on  account*  oi  tuberculosis  unless  tho  owner  there— 
oi  c o— operates  »;i ch  tne  state  ox/  federal  authorities  in  hav- 
•LIl&  tuo  cuttle  owned  by  him  tested  fox*  tuberculosis 

caul  by  'bhrryihg  out  she  disiaf action  of  his  premises  aceord- 
lng  go  oi x icial  instructions , as  far  us  necessary,  to  com- 
plete tne  eradication  ox.1  the  ui souse  on  his  piiemisos*,t 


i 

j, 


X 


* w 
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It  la  clear  from  the  above  quoted  statutory  provisions 
that  two  things  are  necessary  in  order  to  receive  any  in- 
demnity lor  the  slaughter  of  neat  cattle  affected  with  tuber- 
culosis, The  first  is  that  said  neat  cattle  must  be  in 
quarantine,  Second,  the  procedure  as  laid  down  by  the  stat- 
utes regarding  appraisal  of  said  neat  cattle  by  a committee 
composed  of  the  owner  and  a representative  of  the  state  or 
federal  Department  of  agriculture,  or  in  certain  cases  a 
member  or  representative  of  the  County  court,  and  in  cases 
of  disagreement  a disinterested  tuird  party,  must  be  followed. 

It  is  clear  that  the  statutory  provisions  above  quoted 
provide  for  the  payment  of  indemnity  to  tlie  owner  of  neat 
cattle,  and  there  is  no  provision  made  for  the  payment  to  any 
slaughterer  who  may  purchase  said  cattle,  but  it  is  provided 
that  any  of  said  tuberculous  cattle  which  are  to  be  slaugh- 
tered must  be  marked  and  shipped  under  the  direction  of  the 
State  Veterinarian,  and  their  salvage  value  determined  and 
the  indemnity  paid  on  the  difference  between  the  salvage 
value  received  from  slaughtering  such  animals  and  their  ap- 
praised vuluo.  The  provision  In  Section  14202,  A.  3,  Mo, 

19b9,  that  no  indemnity  will  be  paid  when  cattle  ware  already 
diseased  when  they  came  into  the  possession  of  an  owner 
further  limits  the  payment  of  any  indemnity  in  this  case. 

It  is  clear  that  no  statutory  authority  exists  which 
would  authorize  the  state  to  pay  any  indemnity  for  the  de- 
struction of  a steer  which  was  uffeoted  with  tuberculosis 
and  which  was  slaughtered  by  the  operator  of  a local  meat  mar- 
ket. 

o 01  iO  LUulUii 

It  is  the  opinion  of  this  department  that  the  operator 
of  a local  meat  market  who  purchased  a steer  which  was  affected 
with  tuberculosis,  and  which  was  destroyed  because  it  was  un- 
fit for  consumption  by  human  beings,  is 'entitled  to  no  indem- 
nity from  the  state  because  of  such  destruction* 

Respectfully  submitted , 


__  0 • h » HUlii]  >j  , i)  r • 

AfPKOViJw:  Assistant  Attorney  General 

f ♦ u»r  f. : V LOu 
Attorney  General 


GBBSHR 


DEPT,  OP  AGRICULTURE--  : Neither  agricultural  nor  vese- 

AGR I CULTURAL  & VEGETABLE  SEEDS!  table  seeds  may  be  sold,  or  of— 

: fered  for  sale  in  the  State  of 
: Mo.  under  Sec.  14271,  Art.  16, 

: Chap.  102,  R.S.  Mo.  1939,  nor 
: may  rules  or  regulations  be 
: adopted  under  Sec.  14272,  unless 
such  seeds  are  free  from  the 
December  16,  1946  seeds  of  Canada  thistle, 

Johnson  grass,  and  field 
Bindweed  (convolvulus  arvensis) 


D a p nr t mo nt  of  A gr i cui tur e 
Jefferson  C i t y» "Iff I a a our i 

Attention: 


Honorable  S.  Y.  noth 
Director  Seed  Division 


FILED 

/ 


Gentlemen : 


This  will  acknowledge  your  letter  of  recent 
date  to  this  Department  requesting  an  opinion  on  the 
subject  matter  covered  in  your  letter.  Your  letter 
is  as  follows : 

"ft ill  you  please  give  us  a written 
opinion  as  to  whether  or  not  Regu- 
lations „ 10  and  11,  relative  to 
tolerances  on  noxious  weeds,  apply 
to  Section  14271,  of  the  Missouri 
State  Seed  Law. 


"be  have  .held  that  the  tolerancos 
do  not  apply  to  the  above  mentioned 
Section  and  that  Agricultural  and 
Vegetable  seed  cannot  be  sold  in  the 
State  of  Missouri  if  they  contain  any 
Canada  thistle,  Johnson  grass  or  field 
Bindweed  seed  whatsoever. 


,!An  opinion  at  your  earliest  convenience 

will  be  appreciated.” 

Your  letter  specifically  requests  the  con- 
struction by  this  Department  of  the  terms  of  Lection. 
14271,  K.S.  Mo.  1939,  and  the  application  thereto  of 
regulations  #10  and  #11  in  the  booklet  of  reflations 
adopted  by  your  Department. 

Section  14272,  upon  which  you  base  your  rules 
set  forth  in  said  booklet  for  the  enforcement  of  Article 


I 
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16  of  Chapter  102,  K,  C.  Mo,  1939,  must  be  read  and 
applied  in  connection  with  Section  14271,  the  same 
Article,  same  Chapter, 

Said  Section  14271,  is  as  follows: 

"It  shall  be  unlawful  for  any  person, 
firm,  or  corporation  to  knowingly  sell, 
offer  or  expose  for  sale  or  distribu- 
tion in  this  state,  for  the  purpose  of 
seeding,  any  of  the  agricultural  seeds 
as  defined  In  this  article,  unless  the 
said  seeds  are  free  from  the  seeds  of 
Caiada  thistle,  Johnson  grass,  and  field 
b indweed  ( convolvulus  arvens is ) . " 

Manifestly  and  necessarily,  regulations  #10  and 
#11  in  the  booklet  Issued  October  1,  1944,  by  your  De- 
partment, are  an  interpretation  of  the  power  and  authori- 
ty, delegated  to  the  Department  of  agriculture  in  Section 
14272,  looking  to  the  enforcement  of  Article  16  and  Chap- 
ter 102,  R,  S,  Mo,  1939*  Indeed,  the  pamphlet  is  direct 
and  clear  on  that  point  since  it  states  in  the  preamble 
to  ereto  on  page  3,  the  following: 

"The  following  ’regulations'  are  adopted 
by  John  W.  Ellis,  Commissioner  of  Agri- 
culture, under  the  authority  granted  by 
Section  14272  of  Article  16,  Chapter  102, 
U.S.  Mo,  1939." 


Section  14272,  R*S,  Mo,  1939,  tinder  which  your 
said  regulations  #10  and  #11  are  promulgated,  is  as  fol- 
lows: 

"The  duty  of  enforcing  this  article 
and  carrying  out  its  provisions  and  re- 
quirements shall  be  vested  in  the  com- 
missioner of  agriculture.  The  said  com- 
missioner, upon  notice  to  the  seed 
trade  of  this  state,  through  the  ag- 
ricultural bulletins  of  the  department 
and  otherwise,  -shall  be  empowered  to 
adopt  such  reasonable  ’rules  and  regu- 
lations* necessary  to  secure  the  effi- 
cient enforcement  of  this  article: 
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Provlded  further,  that  the  said  com- 
missioner shall  have  (authority  to 
maintain  a laboratory  with  necessary 
equipment  within  biennial  appropria- 
tions, and  is  authorized  to  assign 
any  of  his  employees  without  addition- 
al salary  to  aid  in  the  administration 
of  this  article,  and  shall  further  be 
required  to  secure  an  analyst  or  analysts 
and  other  necessary  employees  and  desig- 
nate reasonable  remuneration  therefor, 

, for  the  proper  enforcement  and  carry- 
ing out  of  the  provisions  of  this  article* 

It  shall  be  the  duty  of  the  said  commis- 
sioner within  his  discretion  and  appro- 
priations to  publish  or  cause  to  be  pub- 
lished the  results  of  the  examination, 
analysis  and  test  of  any  sample  or  sam- 
ples of  agricultural  seed  or  mixture  of 
such  seed,  drawn  as  provided  for  in  this 
section,  together  with  any  other  informs* 
tion  said  commissioner  may  find  advisable." 

Keeping  in  mind  that  said  Section  14272,  as  quoted 
above,  directs  that  your  Department  * * shall  be  em- 
powered to  adopt  such  reasonable  ’rules  and  regulations’ 
neeessary  to  secure  the  efficient  enforcement  of  this 
articles  # # ",  it  is  clear  that  said  "rules  and  regu- 

lations" to  be  adopted  and  which  have  been  adopted,  by 
your  Department,  may  permit  and  prescribe  the  method  of 
doing  all  of  the  things  under  said  rules  that  are  not 
forbidden  in  any  other  Section  of  said  Article  16.  Turn- 
ing again  to  said  Section  14271,  we  observe  that  it  ex- 
pressly prohibits  the  sale  of  "any  of  the  agricultural 
seeds  as  defined  in  this  article,  unless  the  said  seeds 
are  free  from  the  seeds  of  Canada  thistle,  Johnson  grass, and 
field  bindweed  (convolvulus  arvensis)." 

Kegulations  #10  find  #11  set  forth  in  said  booklet 
of  your  Department  under  said  Section  14272,  are  pro- 
hibited, we  think,  from  including  any  seeds  to  be  sold 
under  the  terras  of  said  Section  14271,  "unless  the  said 
seeds  are  free  from  the  seeds  of  Canada  thistle,  Johnson 
grass,  and  field  bindweed  (convolvulus  arvensis ) , and 
in  determining  the  number  or  rates  of  occurrence  for 
tolerated  noxious  weed  seeds  authorized  to  be,  sold  under 
said  regulations  #10  and  #1^« 

Said  Section  14271  prohibits  the  inclusion  of  the 
seeds  banned  by  it  In  the  sale  of  # •):-  any  of  the 
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agrlcultural  seeds  as  defined  in  this  article,  «■  «-  * "• 
These  sections  mentioned  and  quoted  are,  with  others, 
all  a part  of  Article  16,  Chapter  102,  H.3.  Mo*  1939, 

The  regulations  named  in  this  booklet  setting  forth  the 
analysis  of  tolerances  of  certain  "noxious  weed  seeds" 
may  not  include  "the  soeds  of  Canada  thistle,  Johnson 
grass,  and  field  bindweed  (convolvulus  arvensis)",,  be- 
cause they  are  prohibited  altogether  from  being  sold 
under  any  provisions  of  said  Article  16,  or  any  regu- 
lations made  under  said  Article. 

This  result  would  not  be  affected  by  the  adoption 
of  the  federal  Seed  Act  as  a part  of  said  regulation  num- 
ber 11,  or  the  tolerances  specified  therein* 

The  enactment  of  Article  16,  Chapter  102,  II. 3* 

Mo.  1939',  by  the  Legislature  of  this  State  was,  and  is, 
we  think,  a reasonable  and  proper  exercise  of  its  police 
powers  by  the  State  as  an  attribute  of  sovereignty  of 
the  State.  The  police  powers  incident  to  the  exercise 
of  independent  sovereignty  of  the  several  States  wore 
never  surrendered  by  the  States  to  the  Federal  Govern- 
ment upon  the  adoption  of  the  Federal  Constitution.  12 
C.J.,  page  910,  states  it  this  way: 

"Under  the  American  constitutional  system, 
the  police  power,  being  an  attribute  of 
sovereignty  inherent  in  the  original  states, 
and  not  delegated  by  the  federal  constitu- 
tion to  the  United  States,  remains  with  the 
individual  states.  * " . 

footnote  38  under  the  above  quoted  text  of 
Corpus  Juris  cites  many  cases  from  tire  United  States 
Supreme  Court,  and  the  high  Courts  of  many  of  the  States, 
in  harmony  with  the  text  quoted.  So  it  will  be  seen  that 
the  Legislature  was  empowered  to,  and  did,  enact  said  Sec- 
tion 14271,  as  a part  of  said  Article  and  Chapter  as  police 
regulations,  to  provide  for  the  general  welfare  of  the 
State,  Keeping  this  in  mind,  we  think  the  tolerances  pre- 
scribed in  the  said  Federal-  Seed  Act  would  be  subordinate 
to  the  terms  of  said  Section  14271,  which  prohibits  the 
inclusion  under  any  conditions,  or  for  any  purpose,  "the 
seeds  of  Canada  thistle,  Johnson  grass,  and  field  bind- 
weed ( convolvulus  arvensis)"  in  any  seeds  offered  for 
sale  or  sold  under  said  Article  and  Chapter. 

We  believe  you  properly  interpret  the  terms  of 
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said  Sections  14271  and  14272,  and  the  intent  of  the 
Legislature  therein  expressed,  when  you  establish  and 
follow  the  practices  in  your  Department  set  forth  in 
paragraph  2 of  your  letter,  which  is  as  follows: 

"We  have  held  that  the  tolerances  do 
not  apply  to  the  above  mentioned  Sec- 
tion and  that  Agricultural  and  Vege- 
table seed  cannot  be  sold  in  the  State 
of  Missouri  if  they  contain  any  Canada 
thistle,  Johnson  grass  or  field  bind- 
weed seed  whatsoever,11 

We  trust  this  will  answer  your  questions. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department 
that  no  agricultural  or  vegetable  seeds  as  defined  in 
Article  16,  Chapter  102,  A. 3,  Mo,  1939,  may  be  offered 
for  sale  or  sold  in  the  State  of  Missouri  "unless  the 
said  seeds  are  free  from  the  seeds  of  Canada  thistle, 
Johnson  grass,  and  field  bindweed  (convolvulus  arvensis)." 


Respectfully  submitted. 


u'ltOIidt  vti  , C-U 1 A/  LEY. 

Assistant  Attorney  General 


Af  fKOviiD : 

J,  A.  TAYLOR 
Attorney  General 
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MAGISTRATES: 
PROSECUTING 
ATTORNEYS : 
COUNTY  COURTS: 


1) 


Judge  of  probate  court  in  counties  ox  l^ss  thaiji  30Jtup7”ln- 
habitants  Is  officio  judge  of  magistrate  court.  ^Addi- 
tional clerks,  deputy  clerks  and  employees'' may  be  piWidbd 
for  magistrate  court  by  county  court,  where  necessity  exists, 
their  salaries  to  be  paid  by  county.  Stenographic  services 
for  probate  judge  are  paid  for  by  the  county  out  of  Class  4 
as  provided  in  Budget  Act.  Clerk  of  magistrate  court  may  re- 
ceive pay  for  stenographic  work  done  for  probate  judge.  Clerk 
of  magistrate  court  may  act  as  stenographer  for  probate  judge, 
and  will  be  paid  for  such  services  in  addition  to  his  salary 
as  clerk  of  magistrate  court.  Stenographic  services  for 
prosecuting  attorney  may  be  paid  for  by  county  out  of  Class  4 
as  provided  in  Budget  Act. 


December  11,  1946 


undrew  County  court 
Savannah , A is  sour i 


Gentlemen: 


17, 


F I L E D 

, 1 , 


Reference  is  md§  to  your*  letter  of  recent  date*  re- 
questing an  official  opinion  of  this  department , and  read- 
ing as  follows: 

The  County  Court  of  .undrew  County,  his-  ' 
souri,  in  anticipation  of  questions  that 
will  arise  over  salaries  and  fees  of 
County  officers  In  undrew  County,  Mis- 
souri, ask  opinions  on  the  following  sub- 
jects: 

"1.  IVhut  is  the  salary  of  the  Magistrate 
of  Andrew  County,  by  whom,  and  how  is  he* 

paid? 

5,g.  Does  the  office  of  the  Pro  bate  Judge 
and  Magistrate  merge  or  is  he  ex  officio 
officer  of  either  office,  or  are  they 
separate  and  distinct  offices? 

"o.  What  is  the  highest  amount  that  can 
be  paid  for  deputy  hire  of  magistrate,  by 
whom  Is  this  salary,  set  and  paid? 

"4.  Up  to  what  amount , if  any,  is  the 
County  compelled  to  pay  for  services  of  a 
stenographer  of  the  Probate  Judge  and  if 
any,  out  of  what  budget  fund  is  this  to  be 
-paid? 


Can  a a oputy  Magistrate  receive  salary 
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or  compensation  for  ,services  for  steno- 
graphic work  done  for  the  Probate  Court, 
payable  from  the  County  Treasurer,  in  ad- 
dition to  salary  as  deputy  Magistrate? 

"6.,  Is.  there  guy  reason  why  a deputy 
magistrate  cannot  act  as  a stenographer 
for  the  Probate  Court  and  draw  compensa- 
tion for  such  work  and  at  the  same  time 
draw  a monthly  salary  as  a deputy  magis- 
trate? 

"Our  proposition  is  this:  J.  W.  Mitchell 
has  been  elected  Probate  Judge  and  Magis- 
trate of  Andrew  County  at  the  last  elec- 
tion. He  Is  now  asking  the  Court  to  pay 
in  addition  to  *125.00  per  month,  salary 
of  deputy  Magistrate,  the  further  sum  of 
*25.00  per  month,  anticipated  amount  for 
stenographic  services,  and  we  are  in  a 
quandary  to  know  what  legal  right  we  would 
have  to  pay  this  *25,00  stenographic  ser- 
vice for  the  Probate  Court,  stenographic 
service,  if  so,  is  this  amount  payable  to 
the  Probate  Judge  or  to  the  person  perform-, 
ing  the  services. 

"Also,  we  would  like  to  know  if  we  are  to 
pay  stenographic  services  for  the  office 
o£  the  Prosecuting  Attorney,  if  so,  how 
much  and  from  what  fund?" 

We  note  that  Andrew  County,  in  1940,  had  a population  of 
13,015,  and  in  1944  had  an  assessed  valuation  of  *15,363,835. 
Section  17  of  Senate  Bill  No,  207  of  the  63rd  General  Assembly 
provides,  in  part,  as  follows: 

"The  salaries  of  all  magistrates  shall  be 
paid  by  the  state,  except  that  the  state 
shall  not  pay  the  salaries  of  ad  itional 
magistrates  whose  offices  are  created  by 
order  of  the  circuit  court  as  provided  for 
in  Article  V,  Section  18  of  the  Constitu- 
tion; but  the  districts  assigned  to  such 
additional  magistrates  shall  be  designated 
as  ’additional  magistrate  districts’  and 
phe  salaries  of  such  magistrates  shall  be 
paid  by  the  county.  The  annual  salaries 
of  magistrates  shall  be  as  follows: 
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" • * in  oil  counties  now  or  hereafter 

having  a population  of  more  than  11,000 
inhabitants  but  not  more  than  17,000  in- 
habitants, with  an  assessed  valuation  of 
more  than  ^11,000,000  the  sum  of  .3600: 

>1 ' Jji  )|  n 7 


Thoi  ef ore , tne  salary  of  the  magistrate  of  Andrew  County 
will  be  ^8600  per  year, 

3 set ion  18  of  Article  V of  the  Constitution  of  Missouri 
provides,  in  part,  as  follows:. 


11  There  shall  be  a magistrate  court  in  each 
county.  In  counties  of  80,000  inhabitants, 
or  less,  the  probate  judge  snail  be  judge 
of  the  magistrate  oourt.  •*  *»> 

oectlon  1 of  b'enats  Bill  No,  207  provides,  in  part,  as 
follows: 


’'Magistrates,  as  herein  provided  for,  shall 
be  elected  at  the  general  election  to  be 
hold  in  1946,  and  every  four  years  there- 
after, and  shall  hold  their  offices  for  four 
years,  or  until  their  successors  are  elected 
or  appointed,  commissioned  and  qualified: 
Provided,  however,  in  counties  of  50,000  in- 
habitants or  less  the  probate  judge  shall  be 
judge  of  the  magistrate  court,  * * *»» 


a; 


"Ax  officio"  is  defined  in  Ballentine’o 
"from  or  by  virtue  of  the  office." 


Lew  Dictionary 


It  is  clear,  from  the  constitutional  and  statutory  pro- 
visions abotf o quoted,  that  the  magistrate  holds  the  office 
of  magistrate  by  virtue  of  the  fact  that  ho  is  probate  judge, 
and  we , therefore,  hold  that  the  probate  judge  is  ex  officio 
judge  of  the  magistrate  court. 

section  Al  ol  genato  Bill  No.  207  provides,  in  part,  as 
follows: 


■In  all  counties  each  magistrate  shall  by 
an  order  duly  made  and  entered  of  record  tip- 
point  and  fix  the  salary  of  a clerk  of  his 
court  and  may  appoint  such  deputies  and  em- 
ployees as  may-  be  necessary  for  the  proper 
dispatch  of  the  business  of  his  court  and 
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fix  their  salaries  at  sucli  sum  as  in  his 
discretion  may  seem  proper.  The  total 
salaries  of  clerk,  deputies  and  other  em- 
ployees paid  by  the  state  shall  in  no  event 
exceed  the  annual  amount  fixed  in  this  act 


for  clerk  and  deputy  clerk  hire  of  such 
courts,  provided,  that  in  any  county  where 
need  exists,  the  county  court  is  hereby 
authorized , at  the  cost  of  the  county,  to 
provide  such  additional  clerks,  deputy 
clerks  or  other  employees  as  may  he  re- 
quired. * * * » 

bection  £2  of  donate  Lill  Ho.  20?  px*ovides,  in  part 
follows: 


) 


as 


"Calories  of  clerks,  deputy  clerks  and  em- 
ployees provided  for  in  the  last  preceding 
section  shall  he  paid  by  the  state  within 
the  limits  herein  provided  upon  requisition 
filed  by  the  judge  of  the  magistrate  court;  / 
except  that  the  salaries  of  clerks,  deputy 
clerics  and  employees  of  additional  magis- 
trates whose  offices  are  created  by  order 
of  the  circuit  court  as  provided,  in  Section 
1 of  tixis  act  small  be  paid  by  the  county 
as  the  salaries  of  such,  magistrates  are  re- 
quired to^be  paid.  The  total  amount  that 
may  be  paid  by  the  state  in  any  one  year 
for  such  clerks,  deputy  clerks  and  employees 
of  the  magistrate  courts  in  the  different 
counties  shall  not  exceed  the  following  sums; 


" ' 1 * 1-U  all  counties  now  or  hereafter  hav- 
ing a population  of  more  than  11,000  Inhabi- 
tants but  not  more  than  17,000  inhabitants, 
with  an  assessed  valuation  of  more  than 
ill, 000, 000,  the  sum  of  21500;  * * * >i 


the  salaries  of  the  clerks,  deputy  clerks  and  employees 
oi  the  magistrate  court  are  fixed  by  the  magistrate.  The 
salaries  oi  those  clerks,  deputy  clerks  and  employees  of  the 
magistrate  coui*t  of  mndrew  County  who  are  paid  by  tile  state 
cannot  exceed  a . total  oi  ^1500  annually.  The  county  court 
may  provide  additional  clerks,  deputy  clerks  or  employees, 
if .Jl1®  neoa  exists:  ln  county," and  the  salaries  of  such 
additional  clerks,  deputy  clerks  and  employees  are  paid  bv 
the  county.  " " a 
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In  this  connection,  wo  wish  to  call  your  attention  to 
the  fact  that  there  is  no  such  office  as  deputy  magistrate, 
but  that  the  magistrate  may  hire  a clerk,  deputy  clerics  or 
other  employees. 


Ip.  connection  with  your  question  regarding  the  amount, 
if  any , that  the  county  is  compelled  to  pay  for  services  of 
a stenographer  of  the  probate  judge,  we  are  enclosing  a 
copy  of  an  opinion  v/ritten  under  date  of  February  19,  1945, 
to  the  Honorable  Forrest  Smith.,  State  Auditor,  which  we  be- 
lieve. answers  your  question  in  this  regard.  The  amount  to 
be  paid  for  such  stenographic  services  should  come  out  of 
Class  4 expenses,  as  provided  in  section  10914,  a,  3.  Mo. 
1939. 

In  regal’d  to  your  question  relative  to  the  services  of 
a "deputy  magistrate,"  by  whioh  we  presume  you  mean  a clerk, 
deputy  clerk  or  other  employee  of  the  magistrate  court,  act- 
ing as  stenographer  for  the  probate  court,  your  attention 
is  directed  to  Section  22  of  Senate  Bill  No*  207,  which  pro- 
vides, in  part,  as  follows: 

’*  A"  if  * When  the  judge  of  the  probate  court 
is  also  judge  of  the  magistrate  court,  such 
judge,  in  his  discretion,  may  designate  one 
or  more  of  such  clerks,  deputy  clerks  or 
employees  as  clerks,  deputies  or  employees 
in  the  probate  court.  ' 

With  regard  to  the  question  as  to  the.  payment  to  the 
prosecuting  attorney  for  moneys  expended  by  him  for  steno- 
graphic services,  your  attention  is  directed  to  the  case  of 
kinehart  v*  ^ Howell  County,  348  Ho*  421,  153  3.  v.q  (2d)  381, 
parts  of  which  are  quoted  in  the  opinion  rendered  to  Honor- 
able Forrest  cmith*  a copy  of  which  is  enclosed,  and  in 
which  the  direct  question  you  have  asked  in  your  letter  is 
answered.  Under  the  ruling  in  .Rinehart  v.  Howell  County, 
you  will  see  that  it  is  a matter  of  fact  to  be  determined  as 
to  what  payment  should  be  made  to  reimburse,  tlie  prosecuting 
attorney  for  his  expenses  with  regard  to  stenographic  ser- 
vices* This  . oney  should  also  be  paid  from  Class  4,  as  pro- 
vided in  /section  10914,  a.  3* 'Mo*  1939* 
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CONCLUSION 


\ 


It  io  tlie  opinion  of  this  d opart ment : 

(1)  ’the  salary  of  the  magistrate  of  Andrew  County  is  » 
^>5600.  Said,  magistrate  is  paid  by  the  state. 

(S)  The  probate  judge  in  counties  of  less  than  50,000 
inhabitants  is  ex  officio  judge  of  the  magistrate  court. 

(5)  The  salaries  of  clerics,  deputy  clerks  and  employees 
of  the  magistrate  court  are  fixed  by  the  magistrate.  The 
salaries  of  the  clerks,  deputy  clerks  and  employees  who  are 
paid  by  the  state  cannot  exceed  a total  of  *1500  per  year. 

The  county  court  may  provide  for  additional  clerks,  deputy 
clerks  and  employees  for  the  magistrate  coui*t,  where  the  need 
exists,  and  the  salaries  of  such  additional  clerks,  deputy 
clerks  and  employees  are  paid  by  the  county. 

(4)  Stenographic  services  for  the  probate  judge,  if 
necessary  for  the  proper  performance  of  the  duties  of  such 
probate  judge,  in  a reasonable  amount,  may  be  provided  by 
the  county,  or  the  county  may  reimburse  such  probate  judge 
for  payments  lie  has  made  for  stenographic  services.  These 
payments  should  be  made  out  of  Glass  4 as  provided  in  the 
Budget  Act. 


{ 5)  The  clerk,  or  deputy  clerk,  of  a magistrate  court 
may  be  compensated  by  t..ie  county  for  stenographic  work  done 
for  the  pro  bat  o judge,  or  tile 
for  payments 
stenographic 
judge. 
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probate  judge  may  be  reimbursed 
ho  has  made  to  such  clerk,  or  deputy  clerk,  for 
services  performed  by  such  clerk  for  the  probate 


( a)  The  clerk,  or  deputy  clerk,  of  the  magistrate  court 
may  also  act  as  stenographer  for  the  probate  judge,  and  will 
draw  his  salary  as  clerk,  or  deputy  clerk,  of  the  magistrate 
court  and  be  paid  by  the  county  for  such  stenographic  ser- 
vices, or  the  probate  judge  may  be  reimbursed  for  payments 
he  has  made  to  such  clerk,  or  deputy  clerk,  for  stenographic 
services  for  the  probate  judge. 


(7)  One  who’  acts  as  stenographer  for  the  prosecuting 
attorney  may . be  paid  by  the  county,  or  the  prosecuting  at- 
torney may  be  reimbursed  in  a reasonable  amount  for  -moneys 
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paid  by  liim  for  stenographic  services.  This  payment  should 
be  made  out  of  Class  4 as  provided  in  the  Budget  Act* 


Respectfully  submitted , 


C.  B,  BURNC,  dr* 


APPROVED : 


TV  s.  Taylor  “ 
Attorney  General 


Assistant  Attorney  General 


OBBiflE 


CIRCUIT  JUDGES: 
CONSTITUTIONAL  LAW: 


The  General  Assembly  has  the  power  to 
Increase  the  salary  of  circuit  judges 
during  their  term  of  office. 


October  4,  1946 


Piled;  #3 

Mr.  E.  G.  Armstrong,  Comptroller 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 


few 

We  hereby  acknowledge  receipt  of  your  letter  of  recent 
date  requesting  an  opinion  from  this  office,  which  reads  as 
follows: 

\ 

"Senate  Bill  442  fixes  the  salary  of 
certain  circuit  judges. 

"Will  you  please  advise  us  the  effective 
date  of  this  bill,  and  furnish  us  an 
opinion  as  to  when  the  changes  in  salary 
listed  in  this  bill  become  effective  as 
to  incumbents  in  office." 

You  have  presented  two  questions  for  opinion  which  will  be 
answered  in  the  order  in  which  they  are  found  in  your  request. 

Senate  Bill  442,  relating  to  the  compensation  of  circuit 
judges,  was  truly  agreed  to  and  finally  passed  before  July  8, 
1946,  and  subsequently  approved  by  the  Governor.  The  General 
Assembly  recessed  July  8,  1946  until  12:00  o’clock,  August  7* 
1946.  Before  recessing  they  passed  a joint  resolution,  under 
the  terms  of  which  all  laws  passed  by  the  General  Assembly  on 
or  before  July  8,  1946,  and  not  effective  by  special  provision, 
shall  take  effect  ninety  days  from  and  after  the  beginning  of 
the  recess.  This  is  in  accordance  with  Section  29,  Article  III 
of  the  Constitution  of  1945 , which  reads  in  part  as  follows: 

"*  * * provided,  if  the  general  assembly 
recesses  for  thirty  days  or  more  it  may 
prescribe  by  joint  resolution  that  laws 
previously  passed  and  not  effective  shall 
take  effect  ninety  days  from  the  beginning 
of  such  recess," 
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Therefore,  Senate  Bill  442  will  become  effective  October  6, 
1946. 


The  second  question  presented  by  your  request  is  when 
will  the  salary  changes  relating  to  circuit  Judges  in  Senate 
Bill  442  become  effective  as  to  incumbents  in  office.  As  we 
have  pointed  out  above,  since  Senate  Bill  442  becomes  effective 
October  6,  1946,  all  circuit  judges  affected  by  the  bill  would 
be  incumbents  in  office.  This  raises  a constitutional  question 
of  whether  or  not  Section  13 , Article  VII  of  the  Constitution 
of  1945  is  controlling  and  prohibits  the  General  Assembly  from 
increasing  the  salary  of  circuit  judges  during  their  term  of 
office.  Section  13*  Article  VII  of  the  Constitution  of  1945 
reads  as  follows: 

"The  compensation  of  state,  county  and 
municipal  officers  shall  not  be  increased 
during  the  term  of  office;  nor  shall  the 
term  of  any  officer  be  extended." 

Section  24,  Article  V of  the  Constitution  of  1945 , pertaining 
to  the  compensation  of  judges,  reads  in  part  as  follows: 

"All  judges  shall  receive  as  salary  the 
total  amount  of  their  present  compensation 
until  otherwise  provided  by  law,  but  no 
judge’s  salary  shall  be  diminished  during 
his  term  of  office.  ***********" 


At  first  blush  it  would  seem  that  the  two  above  quoted  sections 
of  our  Constitution  are  in  conflict.  Section  24  of  Article  V, 
dealing  exclusively  with  the  compensation  of  judges,  does  not 
specifically  deny  the  General  Assembly  the  power  to  Increase 
their  salaries  during  the  term;  but  Section  13,  Article  VTI 
prohibits  the  General  Assembly  from  increasing  the  compensation 
of  state,  county  and  municipal  officers  during  their  term  of 
office.  Therefore,  it  will  be  necessary  to  apply  the  rules 
of  constitutional  construction  so  that  we  may  determine  the 
scope  of  application  and  the  meaning  of  these  two  provisions. 

In  construing  a constitution  we  should  consider  all  pro- 
visions bearing  on  the  same  subject.  In  the  case  of  State  v. 
Adkins,  284  Mo.  680,  l.c.  693,  the  court  said: 

" # * * it  is  a fundamental  rule  of  con- 
struction of  all  writings,  whether  they 
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be  laws/  wills,  deeds,  contracts  or  con- 
stitutions, that  they  must  be  construed 
as  a whole,  and  not  in  detached  fragments; 
that  they  must  be  construed  to  effectuate 
and  not  to  destroy  their  plain  intent  and 
purpose,  and  that  in  determining  what  is 
that  intent  and  purpose  all  provisions  re- 
lating either  generally  or  specially  to  a 
particular  topic  are  to  be  scrutinized  and 
so  interpreted,  if  possible,  as  to  effec- 
tuate the  intention  of  the  makers.  This 
rule  does  not  need  (though  it  does  not 
lack)  authority  to  give  it  vitality.  It 
is  inherent  in  the  very  nature  of  things, 
and  springs  from  urea son  as  Minerva  sprang 
from  the  brain  of  Jove,  full-grown  and 
ready  for  battle." 

When  applying  the  above  principle  we  must  go  even  further  and 
resolve  seemingly  overlapping  provisions  of  the  Constitution 
by  harmonizing  them.  We  should  avoid  a construction  which 
renders  any  section  meaningless  or  inoperative,  and  should 
lean  to  a construction  that  would  render  both  sections  operative, 
rather  than  one  which  may  make  a section  idle  and  nugatory.  State 
ex  rel.  Crutcher  v.  Koerln,  6l  S.W.  (2d)  750,  and  State  on  Inf. 
McKittrick,  Attorney  General,  v.  Williams,  Sheriff,  144  S.W.  (2d)  98. 

A second  principle  of  constitutional  construction  that  we 
believe  applicable  in  this  case  is  that  specific  provisions 
should  prevail  over  the  general  provisions  when  they  affect  the 
same  subject  matter.  Citing  the  case  of  State  ex  rel.  Gordon  v. 
Becker,  Secretary  of  State,  49  S.W.  (2d)  146,  this  general  rule, 
as  set  out  in  16  C.J.S.,  Sec.  25,  p.  65,  reads  as  follows: 

"When  general  and  special  provisions  of  a 
constitution  are  in  conflict,  the  special 
provisions  should  be  given  effect  to  the 
extent  of  their  scope,  leaving  the  general 
provisions  to  control  in  cases  where  the 
special  provisions  do  not  apply. 

"Where  there  is  a conflicting  specific  and 
general  provision,  or  a particular  intent 
which  is  incompatible  with  a general  intent, 
the  specific  provision  or  particular  intent 
will  be  treated  as  an  exception,  and  should 
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receive  a strict,  but  reasonable  construc- 
tion. * * * *" 

Further  authority  may  be  found  for  this  principle  in  People 
v.  Smith,  327  111.  11;  People  v.  Field,  66  Colo  367  > and 
State  v.  Carter,  77  Okla.  28. 

It  can  readily  be  seen  that  Section  13  of  Article  VTI 
is  a general  provision  applying  to  all  state,  county  and 
municipal  officers,  while  Section  24  of  Article  V applies  only 
to  judges.  Therefore,  in  applying  the  two  preceding  rules  of 
construction,  by  looking  to  both  sections,  since  they  affect 
the  same  subject  matter  that  is  before  us,  and  since  Section 
24  of  Article  V is  a specific  section,  affecting  judges  only, 
then  this  section  does  not  contain  any  constitutional  prohibi- 
tion on  the  General  Assembly  regarding  compensation  of  circuit 
judges.  In  reading  this  section  it  is  noted  that  the  only  pro- 
hibition on  the  General  Assembly  is  that  the  salary  shall  not 
be  diminished  during  a judge ls  term  of  office.  There  being  no 
other  prohibition  on  the  General  Assembly  they  would  be  able 
to  increase  the  salary  of  a circuit  judge  whenever  they  deemed 
it  necessary  by  virtue  of  the  principle  that  a state  constitu- 
tion is  not  a grant  of  power  to  a legislature,  but  a limitation 
thereon  and  the  legislature  may  pass  laws  on  any  subject  not 
forbidden  by  state  or  federal  constitutions.  State  ex  rel. 
McDonald  v.  Lollis,  33  S.W.  98.  326  Mo.  644;  State  ex  rel. 

Gaines  v.  Canada,  113  S.W.  (2d)  783,  342  Mo.  121. 

After  determining  that  Section  24  of  Article  V is  control- 
ling in  regard  to  our  problems,  it  will  be  necessary  to  examine 
this  section  more  closely.  When  interpreting  a section  of  a 
constitution  the  intent  and  purpose  of  the  lawmakers  is  of 
primary  importance  in  determining  its  true  meaning  and  scope. 
State  ex  rel.  Harry  L.  Hussmann  Refrigerator  & Supply  Co.  v. 

St.  Louis,  5 S.W.  (2d)  1080.  319  Mo.  497;  Graves  v.  Purcell, 

85  S.W. (2d)  543,  337  Mo.  574.  Further,  authority  may  be  found 
in  State  ex  Inf.  Norman  v.  Ellis,  28  S.W.  (2d)  363*  325  Mo.  154, 
where  the  court  stated,  1.  c.  S.W.  367: 

" * * *There  is  another  rifle  superior 
to  that,  which  is  that  the  Intention 
of  the  lawmakers  and  Constitution  makers 
must  be  gathered  when  interpreting  an 
act  or  a constitutional  provision.  * * *" 

In  ascertaining  this  intent  we  believe  it  proper  to  examine 
the  debates  of  the  Constitutional  Convention  so  that  we  may  de- 
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termine  what  was  in  the  minds  of  the  framers  of  our  organic 
law  when  they  adopted  this  particular  section.  We  further 
realize  that  there  is  a limit  to  the  reliance  that  may  he 
placed  on  these  debates,  as  was  pointed  out  in  State  ex  rel. 
Donnell  v.  Osburn,  1-47  S.W.  (2d)  1065,  wherein  the  Court  said, 
1.  c.  1068: 

"In  the  debates  before  the  Constitutional 
Convention  of  1875  which  proposed  Section 
3,  it  seems  to  have  been  agreed  that  upon 
aggregating  the  votes  from  the  face  of  the 
returns  the  candidate  with  the  highest 
vote  would  prima  facie  be  entitled  to  the 
office  and  to  enter  upon  his  duties.  Any 
attack  upon  the  returns  would  have  to  be 
made  thereafter  by  a contest  before  the 
general  assembly.  See  Debates  of  the 
Missouri  Constitutional  Convention  of 
1875  by  Loeb  and  Shoemaker,  Vol.  IV,  p. 

428,  et  seq.  We  refer  to  the  debates 
with  knowledge  of  the  rule  which  limits 
the  reliance  which  may  be  placed  in  them. 

State  ex  rel.  Heimberger  v.  Board  of  Cura- 
tors, 268  Mo.  598,  I88  S.W.  128." 

After  a thorough  reading  of  this  case  it  will  be  noticed  that, 
regardless  of  their  stated  rule  of  limited  reliance,  the  court 
did  in  fact  actually  use  the  record  of  the  proceedings  to  ascer 
tain  the  true  intent  of  the  lawmakers.  As  declaratory  of  the 
rule  that  the  records  of  the  Constitutional  debates  may  be  ex- 
amined to  determine  the  true  meaning  of  a section  of  the  Const! 
tution,  we  direct  your  attention  to  Ex  parte  Oppenstein,  233 
S.W.  44o,  wherein  the  Supreme  Court  said;  1.  c.  444: 

"This  substitute  was  rejected  by  a vote  of 
42  to  23.  Three  members  were  absent.  The 
power  to  inspect  and  examine  the  ballots 
in  'judicial  proceedings'  would  have  been 
given  by  this  amendment.  The  convention 
rejected  it. 

"It  is  clear  from  this  that  the  constitu- 
tional convention  had  before  it,  in  the 
proposed  substitute  section,  the  very 
question  which  counsel  discuss.  This  sub- 
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stitute  would  have  expressly  given  the 
authority  now  sought  to  be  exerted. 

When  the  convention  defeated  it,  it 
passed  upon  the  question  in  this  case. 

Its  intent  could  hardly  have  been  more 
clearly  exhibited  than  by  the  vote  upon 
the  substitute  section." 

In  a very  recent  case  before  the  Supreme  Court en  banc,  they 
again  relied  on  the  Constitutional  debates  to  determine  the 
true  intent  and  meaning  of  a section  of  the  Constitution.  We 
quote  from  State  ex  rel.  Montgomery  et  al..  County  Judges,  v. 
Nordberg,  Clerk  of  County  Court,  et  al.,  193  S.W.  (2d)  10,  l.c. 
12. 


"An  examination  of  the  Journal  of  the  Con- 
stitutional Convention  discloses  that  the 
main  purpose  prompting  the  adoption  of 
Sec.  23  was  to  facilitate  state  bookkeep- 
ing, so  to  speak.  Thus  it  was  stated  by 
Dr.  McCluer,  on  the  145th  day,  Friday, 

May,  19*  1944,  p.  2417:  ’The  principal 
change  is  in  the  date  of  the  fiscal  year 
from  the  calendar  year  to  the  dates  as 
indicated,  a change  which  is  desirable  to 
bring  the  fiscal  business  of  the  state  in 
line  with  that  of  the  nation  and  for  other 
reasons  that  were  set  forth  by  representa- 
tives of  the  State  Auditor’s  office.1 

"Again,  Mr.  Hemphill,  apparently  reading 
from  a memorandum  prepared  by  the  State 
Auditor,  said: 

1,1  The  efficiency  of  every  department  of 
the  state  government  would  be  materially 
benefitted  and  the  lost  motion  which  occurs 
during  the  first  six  months  period  follow- 
ing the  meeting  of  the  Legislature  will  be 
done  away  with.  ************* 

"’If  this  change  is  made,  the  only  confusion 
which  would  result  is  the  confusion  which 
would  still  exist  in  cities  and  counties 
where  the  fiscal  year  and  the  calendar  year 
coincide.  However,  this  could  easily  be 
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corrected  by  the  Legislature  when  it 
next  meets , by  creating  a statute  fix- 
ing the  fiscal  year  of  the  county  and 
the  city  the  same  as  the  fiscal  year 
of  the  state . 1 " 

In  examining  the  Constitutional  debates  on  Section  24,  Article 
V,  we  note  that  an  amendment  was  offered  which  is  found  on 
pages  2739  and  2740  of  Part  6 of  the  Stenotype  Transcript  of 
the  Debates,  and  reads  as  follows: 

"PRESIDENT:  Are  there  any  amendments? 

"MR.  TEE:  I have  an  amendment,  please 
"(Amendment  submitted  and  read  as  follows.) 

AMENDMENT  NO.  1 FOR  SUBSTITUTE  NO.  1 
FOR  SECTION  24.  Amend  Mr.  Righter's 
substitute  for  Section  24  by  insert- 
ing the  words  'increased  or'  between 
the  words  'be  and  diminished'  in  line 
6 of  said  substitute  as  the  same  ap- 
pears on  page  1 6 of  the  Journal  of 
May  25,  1944. 

"PRESIDENT:  Do  you  move  the  adoption  of 

the  amendment? 

"MR.  TEE:  I do. 

"(Motion  was  seconded.) 

"MR.  TEE:  Now,  Mr.  President,  I have  called 
attention  to  the  sentence  in  Section  24 
of  the  Committee's  report  reading  as 
follows  and  found  in  lines  2,  3>  4 of  the 
section.  'No  judge's  salary  shall  be  in- 
creased or  diminished  during  his  term  of 
office . ' Now,  the  Committee  gave  that  part 
of  the  section  a great  deal  of  attention. 

Those  words  were  not  placed  in  there  with- 
out consideration.  Those  words  are  also 
found  in  the  present  Constitution  and  I be- 
lieve they  should  continue  to  be  part  of 
the  Constitution  with  reference  to  this 
subject  matter.  Now,  I . . . 

"MR.  BRADSHAW  (interrupting):  Mr.  President, 
may  I Interrogate  Mr.  Tee? 
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"PRESIDENT:  Does  the  gentleman  yield? 

"MR.  TEE:  I do. 

"MR.  BRADSHAW:  Mr.  Tee,  is  not  the 
same  purpose  served  by  Section  6 of  Pile 
No.  7?  I am  reading  here  from  the  Phrase- 
ology report  which  provides  the  compensa- 
tion of  state,  county  and  municipal  offi- 
cers shall  not  be  increased  during  the 
term  of  office  nor  shall  the  term  of  any 
officer  be  extended? 

"MR,  TEE:  That  was  the  very  action  that 
I was  about  to  refer  to. 

"MR.  BRADSHAW:  Is  there  any  reason  for 
your  amendment?  . 

"MR.  TEE:  I think  so  because  I am  of  the 
belief  from  remarks  here  made  that  this 
section,  as  amended,  24,  as  amended,  would 
be  considered  an  exception  to  their  language 
in  Pile  No.  7 which  you  just  read, 

******************** 

"MR.  TEE:  Well,  it  all  means  the  same 
thing.  Now,  there  is  no  reason  why  that 
this  salary  or  this  compensation  should  not 
be  fixed  and  it  should  not  be  susceptible 
to  be  juggled  around  and  juggled  around 
like  it  has  been  or  like  this  amendment 
would  permit  it  to  be  in  one  direction  only. 
Judges,  those  men  who  are  competent  to  be 
judges,  I think  are  competent  to  decide, 
that  is  to  understand  the  terms  upon  which 
the  office  to  which  they  aspire  and  which  is 
offered  and  I think  it  not  an  unjust  thing 
to  expect  them  to  continue  throughout  the 
term  of  that  office  upon  the  terms  upon 
which  it  is  offered.  We  are  not  taking  any 
undue  advantage  of  those  people  by  making 
the  limitation  on  both  ends  of  this  matter. 

I think  it  should  be  retained." 


After  a long  discussion  (found  in  the  Debates  on  pages  2738 
to  2751)  on  the  merits  of  allowing  the  General  Assembly  to 
increase  the  salaries  of  judges  during  their  terms  of  office 
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the  amendment  was  defeated,  clearly  showing  the  intention  of 
the  framers  of  the  Oonstitution  to  leave  this  problem  to  the 
wisdom  of  the  General  Assembly. 

Also,  when  interpreting  a section  of  the  Constitution  we 
should  look  to  the  history  of  the  particular  section.  In  the 
case  of  Application  of  Lawrence,  et  al.,  Gramling,  et  al.  v. 
Lawrence,  et  al.,  185  S.W.  (2d)  8l8,  the  Supreme  Court  had 
before  it  a problem  that  necessitated  the  interpretation  of  a 
section  of  the  Constitution  that  had  been  changed  by  amendment. 
The  court  said  at  1.  c.  819: 

"*  * * ]fje  think  the  latter  is  clearly 
evident  upon  a consideration  of  the 
history  of  the  constitutional  and  stat- 
utory sanctions  of  the  practice  of  ab- 
sentee voting.  To  hold  otherwise  would 
be  to  say  that  the  then  existing  statu- 
tory requirement  of  presence  within  the 
state,  as  an  incident  of  the  process  of 
voting,  was  merely  continued  without 
change.  Such,  we  think,  was  not  the  case." 

To  the  same  effect  is  the  following  from  State  ex  rel.  McGaughey 
v.  Grayson,  163  S.W.  (2d)  335,  1.  c.  338: 

"In  determining  the  meaning  and  extend 
of  a constitutional  provision  the  reason 
for  its  adoption  must  be  borne  In  mind. 

Therefore,  we  may  look  to  the  history  of 
the  times  and  the  conditions  existing  when 
the  Constitution  was  framed  and  adopted." 

Section  33,  Article  VI  of  the  Constitution  of  1875  dealt  with 
compensation  of  judges  and  read  as  follows: 

"The  judges  of  the  Supreme,  Appellate 
and  Circuit  Courts,  and  of  all  other 
courts  of  record  receiving  a salary, 
shall,  at  stated  times,  receive  such 
compensation  for  their  services  as  is 
or  may  be  prescribed  by  law;  but  it 
shall  not  be  increased  or  diminished 
during  the  period  for  which  they  were 
elected. " 

Here  again  is,  clearly,  evidence  that  the  delegates  to  the  Con- 
stitutional Convention  intended  to  give  the  General  Assembly 
the  power  to  increase  the  salary  of  judges  during  their  term 
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of  office,  because  the  words  "increased  or"  were  left  out  of 
the  new  section  affecting  compensation  of  judges  of  the  Consti- 
tution of  1945. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
Senate  Bill  442  will  become  effective  October  6,  1946,  and,  it 
is  further  our  opinion  that  the  circuit  judges  of  this  state 
should  te  paid,  after  October  6,  19^6  , in  accordance  with 
Senate  Bill  442. 


Respectfully  submitted. 


PERSHING  WILSON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


APPROPRIATIONS : 


1 4'  **  -■  ' ' 

Applicability  of  Hc&ise  Bill  No.  837  of  the  63rd 

General  Assembly  io  expenditures  made  by  Q entrail 
Missouri  State  College.' 


November  22  , 1946 


hr , !•).  G.  Armstrong , Comptroller 

department  of  Revenue 
doff er son  City,  Missouri. 


Bear  sir: 


Reference  la  mado  to  your  inquiry  of  rooent  date,  re- 
questing an  official  opinion  of  this  office,  and  reacting  us 
follows: 

"Attached  hereto  is  a copy  of  a letter  re- 
ceived from  hr.  G.  ;f,  Diemer,  president  of 
Central  Missouri  State  College  at  Harrens- 
burg,  Missouri  requesting  a credit  of 
^266,661.22  under  the  provisions  of  House 
Bill  No.  837. 

"hill  you  please  aavise  us  if  this  request 
complies  with  the  requirement s of  House 
Bill  Ho.  837  and  if  a credit  to  the  Central 
Missouri  State  College  in  the  amount  asked 
for  would  be  in  order." 

The  letter  received  by  you  from  Mr.  G.  vi,  Diemer,  Presi- 
dent of  Central. Missouri  State  College,  and  referred  to  by 
you  in  your  request  for  an  official  opinion,  reads  as  follows: 

"Under  House  Bills  932  and  837  the  O'iiNTRAL 
MISSOURI  STATE  COLLEGE  recently  purchased 
from  the  College  Dormitory  and  Development 
Association  tlie~Laura  J.  Y oat  or  Hull  for 
women,  at  a cost  of  ^250,000,  for  which 
amount  revenue  bonds  are  navy  being  issued. 

"All  furnishings  in  Laura  J.  1 eater  Hall  be- 
long to  the  College,  and  for  the  new  wing 
which  was  occupied  at  the  opening  of  the 
school  term  in  September  of  this  your,  the 
college  purchased  from  agency  funds,  furni- 
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tore  and  equipment  in  the  amount  of 
yl5, 661,23.  The  total  investment  of  the 
College  in  the  Laura  I,  Yeater  Hall,  build- 
ing and  site,  and  in  the  furnishings  of  the 
new  wing , is  therefore  y 266, 861.22.  This 
project  is  a part  of  the  dormitory  program. 

Of  the  CENTRAL  MISSOURI  8TATK  GOLLSGB , as 
provided  under  House  Bill  867.  1 am  there- 

fore asking  that  we  be  allowed  credit  by 
the  Comptroller  for  the  above  amount,  under 
the  matching  provisions  of  House  Bill  887. " 

House  Bill  ho.  837  of  the  63rd  General  Assembly  became 
effective  on  duly  3,  1946,  It  is  an  appropriation  bill  ap- 
propriating money  out  of  the  Missouri  Post  War  Reserve  Fund 
to  various  state  eduoational  institutions  for  the  purpose  of 
assisting  such  institutions  in  developing  a program  of  dormi- 
tory, dining  room,  social  and  recreational  facilities.  This 
assistance  is  to  be  given  such  institutions  upon  a basis  of 
matching  with  state  money  expenditures  made  by  the  several 
institutions  under  a program  for  the  construction  or  purchase 
of  facilities  of  the  types  enumerated  in  the  net.  Under  the 
provisions  of  paragraph  F of  Gection  1 of  the  Act,  there  has 
been  appropriated  for  such  purposes  to  the  Central  Missouri 
State  Teachers  College  a maximum  of  ^452,500.00. 

We  note  in  tho  letter  received  by  you  from  President 
Diemer  t ..at  the  Central  Missouri  State  College  has  issued 
9 250,000. 00  of  revenue  bonds,  which  have  been  used  to  pur- 
chase the  Laura  J.  Yeater  Hall  for  women,  which  is  a dormi- 
tory located  in  War reus burg,  Missouri.  We  also  note  that  in 
addition  to  the  purchase  of  the  building  proper,  an  addition- 
al sum  of  s, 16, 661. 22  has  been  expended  for  the  purchase  of 
furniture  and  equipment  to  outfit  the  dormitory.  Lach  of 
such  expenditures  has  been  made  subsequent  to  the  effective 
date  of  House  Bill  Ho,  837  of  the  63rd  General  Assembly,  and 
has  been  made  as  a part  of  the  program  of  the  Central  Missouri 
State  College  under  the  provisions  of  House  Bill  No.  837  of 
the  63rd  General  Assembly.  In  the  opinion  we  shall  consider 
the  expenditures  separately. 

With  respect  to  the  purchase  of  the  Laura  J,  Yeater  Hall, 
we  note  that  such  purchase  has  been  consummated  through  the 
use  of  the  proceeds  of  the  sale  of  revenue  bonds  in  the  sum 
of  q 250, 000. 00.  The  issuance  of  such  bonds  by  state  educa- 
tional institutions  has  Lean  authorised  under  the  provisions 
of  House  Bill  Ho.  932  of  the  63rd  General  Assembly.  In  the 
premise;; , we  think  the  following  portion  of  House  Bill  Mo, 

837  of  the  63rd  General  .assembly  to  bo  pertinent: 
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''Section  3,  M'o  funds  provided  under  provi- 
sions of  Section  1 of  this  .act  shall  be 
expended  unless  equally  matched  by  funds 
provided  far  by  t he  I ssuance  "of  revenue 
bonds  by  til'd  respective  'institutions  or 
funds , other  than  State,  appropriated  moneys , 
supplied  by  ' the  respective  institutions  or 
from  federal  grants  made  to  them  for  such 
purposes.  Provided  however . that  the  cost 
of  any  dormitory  now  under  construction  or 
which  may  be  purchased  or  reconstructed 
v/nTch  shalT~provid  e ‘a~part  of  the  program 
under  the  proyi si ons~of  thi a not  shall  be 
considei*eq  as  matching  funds'  as  required” in 
this'  section."  1'liniphasis  ours,  j 


You  will  note  that  under  this  section  of  the  Act,  no  state 
moneys  are  to  bo  made  available  to  the  institutions  except  upon 
such  institutions  providing  matching  funds,  Buoh  matching 
funds  must  be  derived  from  other  sources  than  state  appropri- 
ated moneys.  The  revenue  bonds  issued  under  the  provisions  of 
House  Bill  Ho.  932  of  the  63rd  General  Assembly  do  not  repre- 
sent state  appropriated  moneys,  and,  in  accordance  with  the 
terras  of  the  Act,  are  payable  solely  and  only  from  the  net  in- 
come and  revenues  of  the  projects  for  the  construction  or  pur- 
chase of  which  they  are  issued.  Furthermore,  in  order  to 
qualify  for  the  matching  funds  available  under  House  Bill  Mo. 
837  of  the  63rd  General  Assembly,  it  is  necessary  that  the 
purchase  of  existing  facilities  be  made  as  a part  of  a program 
under  the  provisions  of  the  Act  mentioned. 


Applying  these  requirements  to  the 
letter  of  President  Diemer  that  the  exit 
acquired  by  use  of  the  proceeds  arising 


at  at  eiaent  found  in  the 
ting  facility  has  been 
from  the  sale  of  revenue 


bonds , that  such  purchase  has  been  consummated  subsequent  to  the 
effective  date  of  House  Bill  Mo.  G37  of  the  63rd  General  Assem- 
bly, and  that  the  acquisition  of  such  facility  constituted  a 
part  of  the  program  of  the  Central  Missouri  State  College  under 
the  provisions  of  said  .net,  we  reach  the  conclusion  that  such 
expenditure  is  one  that  entitles  the  Central  Missouri  State 
College  to  a matching  appropriation  of  ^250,000.00  from,  state  ' 
funds,  as  provided  in  House-  Bill  Ho.  837  of  the  63rd  General 


Assembly. 


With  respect  to  the  expenditure  of  -^16, 661.22' for  furni- 
ture and  equipment  in  the  existing  facility,  a different  cues 
tion  presents  itself.  At  the  outset,  we  note  from  President 
Diemer T s letter  that  the  money  used  for  such  purchase  arose 
from  Agency  Funds  and  did  not  constitute  a part  of  any  state 
appropriation  to  the  college.  We  also  note  that  the  acquisi- 
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tion  of  the  furniture  and  equipment  constituted  a part  of  the 
program  of  the  college  under  the  provisions  of  House  Bill  No, 
837  of  the  63rd.  General  Assembly-.  To  this  extent,  the  ex- 
penditure is  clearly  within  the  requirements  of  House  Bill 
Ho,  837  of  the  63rd  General  Assembly,  The  only  remaining 
question  to  he  resolved,  then,  is  whether  or  not  the  proviso 
in  the  not,  allowing  expenditures  representing  the  "cost  of 
any  dormitory*1  to  he  considered  as  matching  funds,  compre- 
hends within  its  definition,  not  only  the  physical  structure, 
but  also  the  furniture  and  equipment  necessarily  incident  to 
the  operation  of  the  dormitory.  The  letter  of  President 
Diemer  does  not  precisely  indicate  whether  "furniture  and 
equipment ! is  limited  only  to  movable  personal  property  such 
as  beds,,  chairs,  desks,  etc.,  or  whether  it  also  includes 
property  which  has  become  affixed  to  the  realty  and  has  be- 
come an  integral  part  thereof,  such  as  heating  and  plumbing 
facilities.  However,  we  do  not  believe  that  this  distinction 
is  of  great  importance. 

It  is,  of  course,  a primary  rule  of  construction  of  stat- 
utes that  the  intent  of  the  Legislature  be  ascertained.  We 
quote  from  Metropolitan  Life  Ins.  Co.  v.  Scheufler,  180  3.  W. 
03d)  742: 

« * * * our.  first  duty.  In  construing  a stat- 
ute of  our  state,  is  to  ascertain  the  intent 
of  our  legislature.  * * *>« 

further,  in  interpreting  a statute,  the  purpose  of  the 
law  should  be  ascertained.  We  quote  from  Wallace  v.  Woods, .102 
3.  W.  (2d)  91: 

" * * "the  manifest  purpose  of  the  statute, 
considered  historically,"  is  properly  given 
consideration.  * :r 


Considering  the  reasons  which  prompted  the  enactment  of 
House  Bills  Nos.  837  and  932  by  the  63rd  General  Assembly,  we 
give  due  regard  to  the  fact  that  a critical  shortage  of  hous- 
ing facilities  then  existed  at  the  various  state  educational 
institutions  as  a result  of  the  return  of  many  members  of  the 
military  forces  whose  programs  of  educational  advancement  had 
been  interrupted,  examining  the  titles  of  the  two  bills,  it 
becomes  quite  apparent  that  they  were  enacted  for  the  purpose 
of,  first,  authorising  the  various  state  educational  institu- 
tions to  provide  funds  for  the  construction  or  purchase  of 
housing,  recreational  and  social  facilities,  and,  secondly,  to 
assist  in  such  programs  by  the  state  itself  spending  state 
revenue  in  aid  thereof . The  titles  of  the  bills  clearly  indi- 
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cate  that  tliey  were  designed  not  solely  for  the  purpose  of 
aiding  in  the  construction  or  purchase  of  mere  physical 
structures,  hut  were  intended  to  assist  in  procuring,  in  ad- 
dition, the  necessary  equipment  therefor.  With  this  in  mind, 
we  believe  that  the  phrase  "cost  of  any  dormitory,"  as  used 
in  Section  3 of  House  Bill  No*  837  of  the  63rd  General  As- 
sembly, is  not  limited  to  the  mere  physical  structure,  but 
is  inclusive  of  necessary  operating  equipment  and  furniture. 

While  we  have  been  unable  to  find  any  cases  directly 
holding  that  the  term  "dormitory,"  standing  alone,  includes 
within  its  definition  the  furniture  and  other  necessary 
equipment  to  make  it  useful  for  the  purpose  for  which  de- 
signed, we  do  believe  that  such  is  the  logical  result  to  be 
reached  in  comparing  certain  other  definitions,  For  in- 
stance, we  find  the  following  definitions  of  " schoolhouse" 
in  38  Words  and  Phrases,  Perm,  Ed*,  page  321: 

n- ’ Schoolhouse3, ’ as  used  in  Comp,  St.  sec. 

1885,  providing  that  the  board  of  school 
trustees  shall  have  power  to  build  or  re- 
move schoolhouses,  when  directed  by  a vote 
of  the  district  to  do  so,  does  not  mean 
simply  the  house,  but  refers  rather  to  the 
school,  including  the  general  equipment, 
furniture,  maps,  charts,  globes,  and  pupils 
and  teacher.  State  v.  Marshall,  32  P,  648, 

649,  13  Mont.  136." 

"In  a statute  providing  that  the  school 
trustees  shall  have  power  to  remove  ' sohool- 
houses'  when  directed  by  a vote  of  the  dis- 
trict, the  term  ’schoolhouse'  does  not  mean 
simply  the  house,  but  refers  rather  to  the 
school  plant,  including  the  general  equip- 
ment, furniture,  maps,  charts,  globes,  mid 
pupils  and  teacher.  A.  school  board  cannot 
disregard  the  right  of  the  people  to  say 
what  shall  be  done  with  reference  to  the 
permanent  location  of  the  school.  State 
ex  rel.  Bean  v.  Lyons,  96  P.  922,  923,  925, 

37  Mont.  354,  quoting  and  adopting  defini- 
tion in  State  ex  rel.  Jay  v.  Marshall,  32 
P.  64S,  13  Mont.  136." 

Also,  the  following  definition  of  "building"  is  found  in 
5 Words  and  Phrases,  Perm.  Ed. , page  875: 
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’’Where  power  is  conferred  *to  raise  the 
moans  and  erect  a new  building*  for  school 
purposes,  it  should  be  held  to  include  the 
right  to  procure  and  pay  for  ordinary  equip- 
ment, Board  of  Commissioner s of  Buncombe 
County  v,  Malone,  101  3*  .2*  558,  553,  179 
N.  C.  110.” 

The  cases  cited,  together  with  other  cases  holding  that 
the  power  to  erect  a building  necessarily  carries  with  it 
the  power  to  acquire  a site  therefor,  seem  to  be  bottomed 
upon  the  proposition  that,  by  implication,  power  to  perform 
a given  act  carries  with  it  power  to  complete  such  act  to 
the  end  that  the  particular  subject  matter  may  be  a workable 
whole.  With  this  in  mind,  and  in  the  light  of  the  declared 
purposes  which  have  led  to  the  enactment  of  House  Bills  Nos. 
837  and  932  of  the  63rd  General  Assembly,  wo  believe  the 
conclusion  is  inescapable  that  the  Legislature  used  the  term 
"dormitory,”  in  Section  3 of  House  Bill  No,  837,  in  the 
sense  that  there  was  included  in  the  definition  thereof,  not 
only  the  physical  structure,  but  the  land,  the  building  and 
the  necessary  equipment  to  make  the  entire  unit  suitable  for 
the  purpose  for  which  designed. 

Since  commencing  the  preparation  of  this  opinion,  we 
understand  that  the  following  question  has  been  presented 
by  the  Board  of  Regents  of  the  Northeast  Missouri  State 
College:  • 


’’May  the  state  funds  appropriated  under 
House  Bill  No.  837  of  the  63rd  General  as- 
sembly be  used  for  the  purchase  of  building 
sites,  or  portions  thereof,  upon  which 
dormitories  are  to  be  erected?  ■ 

Section  1 of  House  Bill  No.  837  of  the  63ru  General  As- 
sembly reads,  in  part,  as  follows: 

'’There  is  hereby  appropriated  out  of  the 
Missouri  Post  War  Reserve  fund  the  sura  of 
five  Million,  Three  Hundred  Sixty-six 
Thousand,  Seven  Hundred  Nifty  Dollars 
( v5, 360, 750. GO)  for  the  purpose  of  build- 
ing or  purchasing  or  reconstructing  build- 
ings for  dormitory  buildings  with  or  with- 
out dining  room  facilities  as  an  integral 
part  thereof  or  dining  room  facilities 
alone,  or  any  combination  of  dormitory  and 
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(.lining  room  facilities  and  one  or  more 
social  or  recreational  buildings,  or  any 
combination  of  dormitory,  dining  room, 
social  and  recreational  facilities,  in- 
cluding land , equipment,  and  furniture, 
at  the  '*  Northeast  Missouri  atdte 
Teachers  College,  * * 

This,  then,  seams  to  be  clear  legislative  authority  for 
the  use  of  state  appropriated  funds  for  the  purpose  of  ac- 
quiring land  to  be  used  a3  sites  for  the  construction  of 
dormitories. 


CONCLUSION 

In  the  pr  orrises,  we  are  of  the  opinion  that  the  expendi- 
ture of  $266,661.22  made  by  Central  Missouri  State  College 
out  of  the  proceeds  of  the  sale  of  revenue  bonds,  as  author- 
ized by  the  provisions  of  House  Bill  No.  932  of  the  63rd  Gen- 
eral Assembly,  and  from  other  non-state  appropriated  moneys, 
for  the  acquisition  of  an  existing  dormitory,  together  with 
equipment  and  furniture,  as  a part  of  the  program  of  3aid 
college  under  House  Bill  No,  837  of  the  63rd  General  Assembly, 
may  be  considered  as  matching  funds  against  the  appropriation 
made  to  said  college  under  the  provisions  of  House  Bill  No, 

837  of  the  63rd  General  Assembly, 

We  are  further  of  the  opinion  that  moneys  appropriated 
under  House  Bill  No.  837  of  the  63rd  General  Assembly  may  be 
expended  for  the  purchase  of  building  sites,  or  portions 
thereof,  upon  which  dormitories  are  to  be  erected,  provided 
the  educational  institutions  named  in  the  act  comply  with  the 
further  requirements  with  respect  to  matching  the  state  ap- 
propriated funds. 


Respectfully  submitted, 


WILL  F « BSiRHY , Jr. 
Assistant  Attorney  General 

APPROVAL: 


77  Trvmm — 

Attorney  General 
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Definition  of  term  "other  K^Bjfical  sub- 
division" as  used,  in  subsecr^^M.0 , Section 
39,  Article  III,  Constitution  of  1945. 


FILED 
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State  Collector  ox"  Revenue 

Jefferson  City,  . dsoouri 


Dear  Sir: 


Ref  or  ©no  e > is  mad©  to  your  letter*  of  recent  date,  re- 
questing un  official  opinion  of  this  office,  and  reading  as 

follows: 

"Under  paragraph  10  of  section  39  of  Arti- 
cle 3 of  the  Constitution,  the  General  As- 
sembly has  no  power 

•To  impose  a use  or  sales  tax  upon 
the  use,  purchase,  or  acquisition  of 
property  paid  for  out  of  the  funds 
of  any  county  or.  political  subdivi- 
sion. ! 

"In  the  administration  of  the  sales  fax  .act, 
the  question  of  what  is  a political  subdivi- 
sion lias  arisen.  In  connection  with  the 
question  on  whether  ox  not  a city  is  a po- 
litical subdivision  of  the  state,  may  X re- 
i or  you  wo  tuc  case  oi.  a an  $ ns  city  v . i.uul, 

128  Mo.  838,  £3u,  in  v/nich  Division  fwo  of 
the  Missouri  Jupremo  Court  said : 

* that  . . . ') ■ . a v/ioy  .f. a noo  .a.  pulmoul 

subdivision  of  'the  state,  within  the 
moanin  of  the  constitution  is  o.ually 
deal . . - if  ivisron  medist?  u o (tXv  16..0 

into  mailer  ports  tile  sc  mo  thing  or 
subject-matter,  and  no  city  or  town  in 
this  state  is  a subdivision  thereof  ex- 
cept the  city  of  at.  Louis,  and  it  be- 
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' 'came  so  under  sections  SO,  S3  and  S3, 
articlo  9,  state  constitution,  and 
by  an  act  oil  the  legislature  in  pur- 
suance thereof  setting  off  certain 
defined  boundaries  defining  the  city 
limits,  and  conferring  upon  the  city 
all  the  rights  and  privileges  pos- 
sessed by  a county.*  Cited  in  .Asso- 
ciated Holding  Company  v.  Kelley, 
et  al,- 81  3.W.  (2d)  64  (3). 

"Hollowing  the  authority  of  the  Hoal  Case, 
Supra,  this  Department  has  taken  the  posi- 
tion that  the  pnly  city  in  the  state  which 
would  be  entitled  to  the  provisions  of  the 
constitutional  provision  above,  is  the  City 
of  >:3t,  Louis,  It  appears  that  this  will  be 
contested  by  other  cities  and  it  i3  for  that 
reason  that  this  Department  would  like  to 
have  an  official  opinion  from  your  Depart- 
ment on  tae  question.  vYe  would  also  appre- 
ciate if  you  would  include  in  your  opinion 
any  and  all  political  subdivisions  which  you 
think  would  come  under  the  aforesaid  consti- 
t u t i onul  pr ov iaion. 11 


placed  upon  subsection  10 
Constitution  of  1945  will 
to  be  attributed  to  the 
s used  therein,  >s  usou 


rhe  proper  construction  to  bo 
of  Lection  39,  article  III,  oJ  the 
be  dependent  upon  tne  precise  meaning 
term  ’“other  political  subdivision*' 

in  the  constitutional  provision,  t ho, term  has  not  been  the 
subject  of  judicial  construction  by  any  of  the  appellate 
courts  of  this  state,  so  we  must  necessarily  arrive  at  such 
definition  by  recourse  to  the  general  rules  of  construction 
applicable  to  constitutional  provisions. 


he  note  in  your  latter  a reference  to 


a certain  opinion 
.-.it  the  outsat,  may  we  say 
«eal  case,  as  well  .as  many 

other  opinions  defining  the  term  "political  subdivision, " 


of  the  Supreme  Court  of  losouri. 
that  we  are  conversant  with  the  IJ 


i er  discussion  thereof  to 


but  we  do 

opinion,  v/e  do  so  for  the 
expressed  in  the  course  of 
provisions  of  the  Constitution  of  1075 
of  the  Constitution  or  1945  .now  under  consideration. 


later  portion  of  this 
reason  that  such  definitions  wore 
tiie  construction  of  two  separate 

provision 


It  is 
that  the  ir 
quote  from 


a fundamental  rule  of  constitutional  construction 
*u y irb  ox’  tiie  rr .i^x* s tlior  30  r be 

■.)  Uu  0 C Gfv  -Lila.  • 'J  • Ilia  , 3^  .0 . 


jriiimeci  • 


(3d) 


mr  . Ct  . i.i  . Bates  — 0 


■ ■'  v 'There  is  another  rule  superior  to 
that,  which,  is  that  the  intention  of  the 
lawmakers  and  Constitution  makers  must  be 
gathered  when  interpreting  an  act  or  a 
constitutional  provision.  * v>  v •' 

To  ascertain  such  intent,  it  is  proper  in  certain  in- 
stances that  regard  be  given  to  the  debates  of  the  Constitu- 
tional convention  framing  the  organic  lav;,  to  the  end  that 
the  sense  of  that  body  with  respect  to  the  particular  provi- 
sion may  be  discovered.  We  recognize  the  rule  that  such  de- 
bates are  of  comparatively  limited  value,  as  has  been  de- 
clared by  the  supreme  Court  in  State  ex  rel.  v.  Osburn,  147 
3.  XI,  (2d)  1065,  wherein  the  court  said: 

HIn  the  debates  before  the  Constitutional 
Convention  of  1875  which  proposed  Section  5, 
it  seems  to  have  been  agreed  that  upon  ag- 
gregating the  votes  from  the  face  of  the 
returns  the  candidate  with  the  highest  vote 
would  prima  facie  be  entitled,  to  the  office 
and  to  enter  upon  his  duties.  , my  attack 
upon  the  returns  would  have  to  be  made 
thereafter  by  .a  contest  before  the  general 
assembly.  See  Debates  of  the  Missouri  Con- 
stitutional Convention  of  1875  by  Loeb  and 
Shoemaker,  Yol.  IT,  p.  428,  ot  set*.  We  re- 
fer to  the  debates  with  knowledge  of  the 
rule  which  limits  the  reliance  which  may  be 
placed  in  them.  State  ex  rel.  Heimberger 
v.  Board,  of  Curators,  268  mo,  598,  186  3.  W. 

128. 


You  will  note  that  oven  in  this  cane,  where  the  rule  of 
limited  reliance  upon  the  Constitutional  convention  debates 
is  declared,  the  court  did  in  fact  actually  use  the  record  of 
the  proceedings  to  ascertain  the  true  intent  of  the  provision 
then  under  consideration,  h.s  declaratory  of  the  rule  that  it 
is  proper  to  exardne  such  record,  to  the  end  that  the  true 
meaning  of  a provision  may  bo  determined , we  direct  your  at- 
tention to  cx  Parte  Oppenstein,  255  8.  V.',  440,  wherein  the 
Supreme  Court,  in  Banc,  said : 


‘"the  constitutional  convention,  after  hav- 
ing put  section*  6 of  article  8 in  the  form 
in  which  it  now  stands,  hud  before  it  the 
question  of  striking  out  tin  t section  and 
adopting  the  following ; 


¥ 
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Bates 
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” */ilI  elections  bn  the  people  shall  bo 
by  ballot , but  all  ballots  shall  be  sub- 
ject to  inspection  and  examination,  in 
all  cases  oi'  contested  elections  and  ju- 
dicial proceedings,  und or  such  proceed- 
ings, regulations  and  safeguards  as  may 
be  provided  by  lav;.1 

11  This  substitute  was  rejected  by  a vote  of  i 
42  to  £5.  -Three  members  were  absent.  The 
power  to  inspect  and  examine  the  ballots 
in  » judicial  proceedings’  would  have  been 
given  by  this  amendment.  The  convention 
rejected  it. 

‘•it  is  clear  from  this  that  the  constitu- 
tional convention  had  before-  it,  in  the 
proposed  substitute  section,  the  very 
question  which  counsel  discuss.  This  sub- 
stitute would  have  expressly  given  the  au- 
thority now  sought  to  bo  exerted.  When 
the  convention  defeated  it,  it  passed  upon 
the  question  in  this  case.  Its  intent 
could  hardly  have  been  •more  clearly  ex- 
hibited. than  by  the  vote  upon  the  substi- 
tute section.” 


To  the 

dtate  ex  inf 


amo  effect  is  the  following  from,  the  opinion  in 
v.  lilllis i cited  supra: 


;;'Tho  debate  in  the  Constitutional  Conven- 
tion which  pub  forward  section  13  as  an 
amendment  to  the  Constitution  shows  that 
it  w us  intended  to  bo  coif -enforcing . It 
v/as  assumed  that  no  lo gisla  trvo  act  would 
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Mr.  G.  II.  Bates  - 


Another  fundamental  rule  of  the  construction  of  Consti- 
tutions is  that  the  intent  and  moaning  of  a constitutional 
provision  must  he  determined  by  reference  to  the  instrument 


as  a whole. 


e c 


jUote  from  at ate  v.  mdlcins , 204  Mo.  680: 


it  * * it  is  a fundamental  rule  of  con- 

struction of  all  writings,  whether  they 
be  laws,  wills,  deeds,  contracts  or  con- 
stitutions, that  they  must  be  construed 
as  a whole , and  not  in  detached  fragments; 
that  they  must  be  construed  to  effectuate 
and  not  to  destroy  their  plain,  intent  and 
purpose,  and  that  in  determining  what  is 
that  intent 7 and  purpose  all  provisions  re- 
lating either  generally  or  specially  to  a 
particular  topic  are  to  be  scrutinized  and 
so  interpreted,  if  possible,  as  to  effec- 
tuate the  intention  of  the  makers.  This 
rule  does  not  need  (though  it  does  not 
lack)  authority  to  ,_.ive  it  vitality.  It 
is  inherent  in  the  very  nature  of  tilings, 
and  springs  from  reason  as 'Minerva  sprang 
from  the  brain  of  wove,  full-grown  and 
ready  for  battle. 

''Concerning  the  construction  of  eonstitu- 
tiona  r o iiu s o o oxi  v.  all  sera,  uj.a.t » 

***  Constitutions  are  not  designed  for  meta- 
physical or  logical  subtleties,  for  nice- 
ties ox  Gj>.pj.  e.jCxon,  os.  1 or  imo  e-ncrcise  of 
philosophic;,!  acuteness  or  judicial  re- 
search*- They  i ro  instruments  of  a pructi- 
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rocondite  -earing  or  . r.vj  extraordinary 
gloss.*  ( 1 otory , Constitution,  sec.  451.) 
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consider  one  provision  of  the  Const itu- 
b ion  s.l'enu  , 1j u o bo  c out oiif  xlna e "uXTj  uJuBl 
^iiorei'or o to  TTmiTo  one  o or  cTrTcci.' 1TI  tx*Tuut e 
By  "those  i j u ul  irToa  t Ton  s'  'wlTi'cTli  na^uFally" 
rosuTiTTroii  olTIcr  powers  grunted  by  that. 

Instrument , so  that  the  whole  laayae'  In'-' 
tVrprebed  by  the  spirit  wliich  vlvlflesT 
auaiiot"  o'y  tlio  letter  which  kllleth, t » 

Thimphu  sis  ours.)  '' 

That  where  necessary  to  effectuate  the  true  meaning  of 
a constitutional  provision,  the  literal  meaning  of  the  words 
used  must  £;ive  way  to  such  true  intent  as  ascertained  from 
consideration  of  all  of  the  parts  of  the  instrument , has  been 
reaffirmed  in  abate  ex  rel.  v.  Eackmann,  229  c.  VI.  1078,  from 
which  we  quote: 

« 

“There  are  certain  well-understood  rules 
laid  down  by  the  courts  for  the  construc- 
' -t ion' of  constitutional  provisions,  and  they 
are  the  same  as  those  governing  legislative 
enactments,  lo  uu,s  suiu  in  Ooute  ox  rel. 
v.  .JicGov/an,  138  Mo.  loo.  cit.  192,  89  W. 

771,  in  discussing  the  general  rules  of  con- 
struction of  constitutional  provisions 
that— 

* i lie  orgcdixo  laiv  j. s subjeco  bo  blio  same 
general  rules  of  construction  as  other  laws, 
due  regard  buii,,,  had  to  the  broader  objects 
and  scope  of  the  former,  as  a chart or.  of 
popular  gov ornmont . The  intent  of  such  an 
inati urneiit  io  bus  prime  object  to  uo  attained 
iu  c Oiidt  ruin. _lL.  * 


v! In  lb  corpus  ouris,  700,  it  is  sale; 

“ * The  court,  therefore,  should  constantly 
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from  u consideration  of  all  its  parts, 
such  intent  must  prevail  over  tlio  literal 
v meaning . * '' 

, with  tlieso  fun  a ament  al  rules  of  construction  in  mind, 
we  advert  to  of consideration  of  the  constitutional  provision 
of  which  the  term  u other  political  subdivision”  forms  a part, 
together  with  such  other  related  provisions  as  may  be  of 
value  in  determining;,  the  true  meaning  of  the  one  under  con- 
si  dor  at  ion. 


an  or  mination  of  tho  transcript  of  the  debates  of  the 
Constitutional  convention  which  framed  the  Constitution  of 
1945  discloses  that  the  provision  which  now  appears  as  sub- 
section 10  of  Boot  ion  c9 , .article  III,  formed  a .part  of 


.trilo  19  relating  to  taxation.  The  proposal  came  before  the 
Convention  on  tho  194th  day,  at  which  time  the  section  be- 
come tho  subject  of  debate  as  to  its  meaning,  and  effect. 

The  following  Quotations  from  tho  transcript  of  the  debates, 
found  1 on  page  51G5,  ot  sag.  disclose  these  statements  hav- 
ing been  made: 


r.  i -resident,  this  amendment , 
of  ad  <in0  a.  new  section  to 
oai-s  on  page  eight  of  the 
ast  16th  end.  1*11  save  time 

General  . .sscmbly  shall 
to  impose  a use  or  sales  tax 
euro  f, a so  or  other  acquisition 


k ■ r r ■,  - 

in  tho  nature 
this  file,  ap; 
journal  of  ,uv 
by  re  ad  in.,  it, 
have  no  power 
upon  the  use, 
of  property , 1 
school  districts  or  other  political  subdi- 
vision of  the  state.  '*X 
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character 

from  tlie  advocation  of  any  state  tax.  It 
has  been  the  policy  of  this  state  since  its 
inception  not  to  tax  property  of  cities, 
municipalities  and  school  districts.  Al- 
though this  file  was  in  the  hands  of  the 
cities  for  many  months  it  was  only  day  be- 
fore yesterday  that  our  attention  was  called 
to  the  fact  that  under  the  present  statutes 
in  Missouri  this  sales  tax  in  this  state  was 
beinp  applied  to  those  articles  purchased 
by  school  districts,  cities  and  counties.  I 
am  advised  in  Kansas  Gity  it  amounts  to  some 
where  in  the  neighborhood  of  thirty-five 
thousand  dollars  a year  and  I imagine  it  is 
larger  in  St.  Louis.  Now,  3inco  this  is 
strictly  within  the  theory  advanced  by  sec- 
tion 6 heretofore  approved  by  this  Conven- 
tion and  the  amendment  3peaks  for  itself, 

I am  merely  going  to  ask  that  the  amendment 
be  adopted. 

".NOTING-  CHhBiMAM : Mr.  Allen,  this  is  pro- 
posed as  a new.  section? 


"Mi.  ALL.®:  Yes, 


The  reason  I,  Hi1.  Heege, 


Judge  Hughes  and  I put  it  in  this  fora,  wo 
believed,  that  it  should  probably  be  placed 
by  the  phraseology  and  arrangement  committee, 
probably  back  in  section  Q some  whore  and 
probably  be  rephrased  so  as  to  conform  to  the 
language  of  section • 6 because  it  all  covers 
the  same  subject  matter  and  that  is  the  rea- 
son wo  put  it  in  the  form  of  a new  section  in 
stead  of  adding  it  on  to  either  section  12  or 
10  or  some  that  vie  have  not  yet  considered  be 


cause 


Gi.I( 


tunc 


3Ction  6 was  considered 


tills  natter  had  not  boon  called  to  our  atten- 
tion. I move  its  adoption. 


"Mi . COLdi.LiN:  bill  it  relieve  the  state 
tontiary  and'  other  penal  institutions? 


poni 


raid.! 


fii: 


sect  ion  will  not 


It  re- 


fer s only  to 
districts  or 

don't  know  ti; 


municipalities , counties , school 
other  political  subdivisions.  I 
uat  the  penitentiary  would  fall 


in  any  of  those. 


"MR.  COLdMAN : How  about  the  eleemosynary 
institutions  oi‘  the  state? 

nlnd.  nLLSN:  Judge,  if  they  are  a political 
subdivision  they  are  exempted  under  this. 

If  they  are  either  municipalities,  counties 
or  other  political  subdivisions  they  are;  if 
they  are  not  then  it  doesn’t  affect  them  one 
way  or  the  other. 

"MR*  COLdmaN:  What  I was  trying  to  get  at 
was  your  intent.  Do  you  just  want  to  leav<? 
that  open  for  judicial  interpretation  as  to 
whether  or  not  they  fall  within  the  meaning 
of  the  words  they  used? 

"I5R.'  ALLM:  I was  only  interested  in  cities, 
counties  and  school  districts. 

I 


"MR . PHILLIPS  (OF  JACiiCSOM ) : Mr.  Shepley, 
this  proposal  of  Mr.  Aliens  is  much  more  com- 
prehensive than  just  exempting  municipalities, 
is  it  no tv 

"MR..  3II3PL3Y:  Yes,  it  would  exempt,  Mr. 
Phillips,  municipalities,  counties,  school 
districts,  road  districts,  sewer  districts, 
drainage  districts  and  if  the  Convention 
adopts  a proposal  that  I am  going  to  submit 
shortly  which  I gave  you  a copy  of,  define 
what  we  mean  by  political  subdivisions  in 
article  ten,  it  'would  include . any ' other  au- 
thority of  government  having  the  power  to 
levy  taxes. 


"MU.  MAYjuR:  tell,  of  course  the  General  As- 
sembly hasn’t'  been  willing  to  go  that  far  and 
perhaps  that  is  the  reason  Mr.  Allen  is  put- 
ting it  in.  V/o  have  a provision  here  that  the 
state  may  not  levy  any  tax  against  any  munici- 
pality or  under  the  property  of  a municipality . 
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state,  under  the  construction  that  has  been 
put  on  this  sales  rax  law,  to  levy  a tax 
against  tho  cities  because  that  is  what  it  is 
when  we  make  the  cities  pay  a sales  tax.  Now, 
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if  it  is  good  to  exempt  cities  and  all  po- 
litical subdivisions  from  taxes  imposed  b y 
the  Legislature  except  for  state  purposes, 
why  shouldn’t  we  exempt  them  from  paying 
this  sales  tax? 

"MR . aLLKN:  Well,  it’s  my  understanding  - 
Mr.  Shepley  has  spoken  to  me,  I suppose  he 
has  spoken' to  other  members  of  the  Committee 
about  the  introduction  of  an  amendment  to 
this  file  which  would  describe  what  is  meant 
by  'political  subdivisions'  within  the  mean- 
ing of  this  article  when  it" is  finally 
adopted.  I don’t  recall  whether  he  had  that 
definition  in  there  or  not  and  when  that 
definition  comes  up  for  vote  by- this  Conven- 
tion, I assume  the  Convention  can  write  into 
that,  any  description  of  the  political  sub- 
division which  would  be  appropriate  and  the 
description  might  or  might  not  include  drain- 
age districts  and  special  road  districts. 


"MR.  a.LLLL:  Mr.  President,  1 have  been 
amazed  at  the  trend  that  the  argument  on  this 
simple  amendment  has  caused,  in  this  Conven- 
tion. It  is  a section  wholly  consistent  with 
the  public  policy  for  a hundred  years.  It  is 
a policy  that  has  been  proved  by  this  very  Con- 
vention itself  in  section  6 of  this  file  and 
that  is  that  the  state  of  Missouri  shall  not 
impose  taxes  upon  these  very  political  subdi- 
visions that  include,  that  are  included  in  my 
uiaoi idmen t , t o w i t , mun i o i pal i t i e s , counties 
and  other  political  subdivisions.  1 didn’t 
include  non-profit  cemeteries. 


"How,  Ur.  President,  great  fears  have  been  ex- 
pressed here  and  considerable  arguments  and 
much  r emini sc  enc  OCj  li.  avo  been  .brought  on  this 
floor  about  what  it  will  do  when  the  only  o.ues- 


tion  before  us  is  a simple  guest ion  of  consti- 
tutional  law.  As  to  whether  or  not  the  people 
of  this  state  want  to  prevent  their  state  gov- 
ernment from  imposing  a tax  upon  their  munici- 
palities and  local  governments  — that  is  pure- 
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ly  and  simply  the  sole  question  before  us. 
Legislatures  can  debate  what  tlie  scliool 
funds  need,  V/e  are  not  trying  to  do  that 
iiere.  Legislatures  can  debate  whether  or 
not  tnis  fund  should  be  robbed  for  that 
fund.  As  I understand  the  duty  of  a con- 
stitutional convention  it  is  to  ,write  limi- 
tations and  that  is  solely  and  purely  what 
this  is  — ■_  a limitation  upon  the  power  of 
the  Legislature,  There  is  nothing  legisla- 
tive about  this  section.  It  is  a limita- 
tion upon  legislatures. 

* :'f-  ¥ if  9#£ 


Li.  ,,LLi&T:  * * * Now,  really,  gentlemen, 
it  seems  to  me  you  huvo  one  simple  question 
hero,  us  constitutional  delegates.  You 
either  believe  that  the  state  of  Missouri 
should  impose  taxes  on  these  local  political 
subdivisions  or  you  believe  that  it  should 
not,  and  if  you’re  not  going  to  accept  this 
.let’s  wipe  out  section  6 and  turn  the  Legis- 
lature loose  because  one  is  not  consistent 
with  the  other  and  I say  to  you'  that  at  the 
time  v/e  considered  this  matter  the  committee 
did  not  know  that  the  state  of  Missouri  was 
attempting  to  impose  a sales  tax  -on  the 
municipalities  or  counties  or  it  is  my  opin- 
ion the  identical  provision  in  section  6 
would  probably  have  been  voted  without  a 
question  when  that  section  was  adopted  es> 
copt  it  is  thrown  in  at  this  late  hour 
1 won’t  1-mow  whether  it  is  tne  heat  or 
humidity  but  this  great  controversy  has  aris- 
en over  a principle  wo  have  already  settled. 
1 hope  one  a -nano  i dent  rs  acOCGed* 
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Here,  we  think,  oloa 
tent  and  meaning  of  this 
by  the  mem'b  0J?  3 Os.  Dll  G w Oil, 
Convention  did  not  stop  u 
clarification  purposes,  a 


.riy  appears  an  expression  of  the  in- 
constitutional  provision  as  understood 
.stitutional  Convention.  However,  the 
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political  subdivision’1  might  be  afforded  a clear  and  distinct 
definition,  fur  ther  proceedings  were  had,  us  disclosed  by  tlie 
following  quotations  from  the  transcript  of  the  debates,  ap- 
pearing on  pages  5190,  0191  and  5192: 

"MLl.  8lii.PL.uY : 1 have  an  amendment . 


n ( Amendment  submitted  and  read  us  follows:) 

’Amendment  ho.  57.  Amend  File  Mo.  19, 
page  8,  by  adding  a new  section  to  be 
designated  us  Lection  15,  and  reading 
as  follows: 

' Jeotion  15.  Wherever  the  term  ’ other 
political  subdivisions1'  is  used  in  this 
hr  tide,  it  is  intended  to  include  town- 
ships, school  districts,  road  districts, 
drainage  districts,  sewer  districts, 
levee  districts,  and  any  other  public 
corporation  possessing  the  powor  to  levy 
taxes. ' 


nMi.  JIIdPLfY : • I move  the  adoption  of  the 
amendment . 


’ Uiptiou  vus  seconded  >b\ 


lien.) 


n.-.Zi,  dJtJPLWY : I don*  t believe  — 

it  is  certainly  broad  enough  to  cover  all 
GjuU  V cucioiu?  g axxii*.;  uu'biioxx’bx gs  ox*  g,Ug  ouatoj 
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my  hand  a list  of  cases  which  were  noted  by 
. -1-’ . ^toroiumu  Oa.  our  uonmiuteo  v/non  no  made 
the  investigation  of  this  matt  or  anu  to  , ,iv  o 
you  briefly  the  reason  for  why  we  found  it 
necessary  to  define  political  subdivisions 
for  the  purpose  of  article  10  iTll  just  give 


you  one  or  two  cases.  f.. 
is  not  a political  subdiv 
co  b u muou  ^]io  an  j.  l.  g o 


ar ui nag e di strict 
i si on . In  or dor 
power  similar 


nave 


to  a county.  A road  district  is  not  a 
political  subdivision.  A school  district 
is  a political  subdivision.  A school  dis- 
trict is  not  a political  subdivision. 
Another  case,  the  school  district  is  not  a 
political  subdivision;  a township  is  a po- 
litical .subdivision;  a sawor  district  and 
a school  district  is  not  a political  sub- 
division.’ In  other  words,  there  has  been 
some  serious  doubt  as  to  what  is  and  what 
is  not  and  certainly  some  of  the  things  by 
the  Supreme  Court,  things  which  the  Supreme 
Court  has  said  are  not  political,  subdivi- 
sions we  want  definitely  to  exclude  them.. 


'‘HihSIDSNi1;  AiH  many  as  favor  the  amendment 
signify  by  saying  ’ey o’  ...  Opposed?  The 
ayes  have  it.  The  amendment ' is  adopted." 


After  having  adopted  this  definitive  provision,  the  en- 
tire Constitution  was  referred  to  the  Coi ml b tee  on  Phraseology 
and  .arrangement • for  some  reason  not  disclosed  by  the  tran- 


ad opted,  and  which  now  appears  as  subsection  10  of  election  59 
of  Article  III,  was  placed  where  it  is  now  found,  but  the 
Amendment  Ho.  57  to  file  19,  which  was  introduced  for  the  spe- 
cific purpose  of  dofinin;j  the  term  51  other  political  subdivi- 
sion” as  used  in  the  abov  O i-ldJll  if  JL  OilG  u provision, was  not  carried 
to  article  ill  but  was  left  in  the  original  file  .19 , and  is 


now  found  as  Section  15  of  ..rticl 
1945.  Suru  u ec uioii  3. a a...  ..rule  la 


of  the  uonetit ut ion  of 
xuds  m follows: 


"The  tern  .’other  political  subdivision’, 
as  used  in  this  article,  shall  be  construed 
to  include  Xr  O fc y .11 Uhlip  3 1 C LL  0 X O lj  j 
roau,  drainage, 


lat.es,  scnool , 
levee  districts  < 
division,  public 


other 
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vil- 
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corporation or  public 
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Here,  to  us,  seems  ...  situation 
literal  interpretation  of  the  words 
provision  . .art  not  prevail  over  the 
the  framers  of  the  organic  law.  Thi 
nent  in  the  instant  discussion  boocu 
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affinity  between  Lho  provisions  which  v/e  have  mentioned.  To 
fail  to  read  into  subsection  10 ' of . .'Section  39  of  ;a?ticle  III 
tiie  definition  of  tne  term  1 other  political  aubv.ivision,’1 
which  .appears  as  Joe t ion  15  .of  Article  X,  when  such  defini- 
tion was  adopted  in  tiia  c ircusast  anc es  detailed  above,  would 
be  to  defeat  tiio  very  purpose  of  tlie  constitutional  provision. 

as  mentioned  previously,  v/e  have  given  attention  to  the 
parallel  li.u  as  of  cases  which  are  frequently  cited  as  deter- 
minative of  trie  question  of  whether  particular  a ov ermtienta I 
corporations  or  agencies  are  or  are  not  political  subdivisions, 
for  instance,  it  lias  been  lield,  under  tiie  provisions  of  Sec- 
tion 12,  Article  VI,  of  tiie  Constitution  of  1675,  that  cities, 
townships,  school  districts,  levee  districts,  drainage  dis- 
tricts, and  'such  like  minor  subdivisions  of  the  state,  are  not 


within  the  purview  of  the  phrase  "county  or  other  political 
subdivisions  of  the  state"  as  used  in  the  constitutional  pro- 
vision.. Wilson  v.  King's  Laic©  Drainage  A- Levoo  List.,  139 


Ivio « App.  4;  A ormandy  Consol.  School  Dish,  of  at.  Louis  County 
v.  Well st on  Sewer  List,  of  at.  Louis  County,  Sup.,  74  3.  W. 
(2d)  621,  transferred,  App.,  77  3.  W.  ( ,d)  477;.  Bushnell  v. 
Mississippi  & fox  Liver  urai.uage  List,  of  Clark  County.  102 
6.  W.  (2d)  571,  3<t0  1.0.  611,  tr^usf  erreu  111  j.  V. . (2d)  946, 


760,  318  Mo,  13d;  Green  .• 

450,  transferred  36 
v.  City  of  ,5t . -Joseph,  ju 
38  8./  W»  ('ci)  723,  223  mo 
v.  Kelley,  ul  s.  ...  (2d)  C24, 
v.  Georgetown  Lodge  mo.  627,  I 
8 5.,  W.  ( 2d)  979. 


Owen , 33. 

( a a ) u9 o , 
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(ha)  1037,  326  Mo. 

740;  McGill 
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school  disl 
state  or  to  any 


cases  holding  that  cities, 
v.  1 chi  n tiie  term  "the 


joimoax  suii...j. vision  thereof"  sr  used  in  Sec- 
tion 13  of  /Mrtioio  J-lv  of  tno  constitution  of  1675.  State  ex 
im  • ^llis  — ol , ^ i o u oi  sOj.,  . . ax  is  on , oo  a.  (2d)  97, 

333  Mo.  1177,  certiorari  denied  er.gusou  v.  state  of  Missouri 
ox  inf.  Ellis , 34  ...  Jt.  559,  291  i.  . ..  G62,  70  L.  3d.  1070; 

stxte  ex  inf.  MeKittrieic  v.  fhiftlo,  03  3.  . (id)  100,  333 
. p.p  t "•  i naa 
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Mo.  705,  • 88  ,u  L.  g.  1099 
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However,  for  the  reasons  mentioned,  we  do  not  believe 
that  these  oases  are  controlling  in  the  present  instance  be- 
cause of  the  rule  that  the  literal  iaeaning  of  constitutional 
provisions  must  not  be  adhered  to  when  to  do  so  would  have 
the  effect  of  destroying  the  true  intent  and  meaning  of  the 
provision,  and  for  the  further  reason  that  the  oases  men- 
tioned in  which  the  definitions  have  appeared  were  of  limited 
application  and  only  involved  the  construction  of  the  juris- 
dictional and  nepotism  constitutional  provisions  referred  to 
therein, 

CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  proper 
definition  of  the  term  "other  political  subdivision"  as  found 
in  subsection  10  of  Section  39,  Article  III,  of  the  Constitu- 
tion of  1945,  is  that  which  is  found  as  Section  15  of  Article 
A of  the  Constitution  of  1945^  and  that  such  term  as  so  de- 
fined must  be  construed  to  lnolude  townships,  cities,  towns, 
villages,  school,  road,  drainage,  sewer  and  levee  districts, 
and  any  other  public  subdivision,  public  corporation  or  public 
quasi-corporation  having  the  power  to  tax.  We,  therefore, 
hold  that  the  use,  purchase  or  acquisition  of  property  paid 
for  out  of  the  funds  of  any  township,  city,  town,  village, 
school,  road,  drainage,  sewer  or  levee  district,  or  of  any 
other  public  subdivision,  public  corporation  or  public  quasi- 
oorporation  having  the  power  to  tax,  is  not  subject  to  a use 
or  sales  tax  by  the  abate.  ( 


Respectfully  submitted, 


WILL  if.  BCKRY,  Jr, 
Assistant  Attorney  General 

APPROVED: 


J.  L.  'lAYLOH 
Attorney  General 
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Entitled  to  be.  reinstated  under  Section  14968,  page 
859,  Laws  of  Missouri,  1943,  by  the  fulfillment  of 
the  requirement  of  the  statute.  Publisher  defined. 


January  4,  1946 

t Vo 


FILED 

£ 


Honorable  Fils on  Boll 
Secretary  of  State < 
Jefferson  City,  Missouri 


Dear  Sir: 


Receipt  of  your  rocont  roquost  for  an.  opinion 
addressed  to  the  Honorable  W.  0,  Jackson  has  been  diroctod 
to  mo  for  my  attention*  Your  roouost  reads  as  follows: 

"Enclosed  is  tho  lottor  about  which 
Mrs.  Parish  oallod  you  today.  You 
will  note  that  Mr*  Potroquin  wants  to 
know  about  tho  legal  status  of  his 
nowspapor,  publication  of 'which  was 
suspended  when  he  enlistod  in  the  Eavy. 

"I  will  appreciate  your  opinion  on  this 
question." 

Tho  letter  addressed  to  you  by  Mr.  Alvin  F.  Potroquin, 
and  referred  to  in  your  roquost,  reads  as  follows; 

"After  a suspension  of  three  yoars  I 
am  again  publishing  tho  FAIR  PLAY  at 
6 to.  Genovievo,  Missouri* 

"I  have  purchased  tho  entire  printing 
plant  of  Mr.  LoClero  Janis  and  will 
publish  as  well  as  edit  tho  paper, 

"At  the  time  I enlisted  in  the  Envy  I 
was  editing  tho  paper  under  a lease 
from  Mr.  Janis,.  but  due  to  ray  enlist- 
ment tho  paper  had  to  suspend  publica- 
tion, Under  House  T3ill  892,  a news- 
paper can  rocoivo  its  logal  publication 
rights  immediately  upon  reissue  provided 
the  paper  was  suspended  because  of  the 
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war  effort#  I sincoroly  hopo  that  this 
will  hold  true  as  I neod  tho  legal  pub- 
lication privileges,  as  you,  a former 
newspaperman  well  know, 

"After  35  months  in  service,  IS  of  which 
wore  spent  overseas  on  a Dostroyor  L’scort, 

I received  my  Honorable  Discharge  Septem- 
ber 15,  1945# 

j 

"Hy  paper  will  bo  Democratic  in  policy  and 
will  sell  for  yi,00  a year  for  a time#  I 
am  sending  you  a copy  of  the  first  issue 
published  this  week, 

"Please  lot  mo  know  as  soon  as  possible 
about  my  logal  status," 

The  principal  question  involved  and.  around  which  our 
opinion  develops  concerns  whether  Lir,  Petroquin  does  or  doos 
not  qualify  as  an  ownor  or  publisher  of  tho  nowspapor  in  ques- 
tion under  Section  14960  (referred  to  by  Mr,  Petroquin  as 
House  Bill  292),  pago  059,  Laws  of  Missouri,  1943,  which  section 
roads  as  follows: 

"All  public  advertisements  and  orders 
of  publication  required  by  law  to  be 
made  and  all  logal  publications  affect- 
ing tho  title  to  real  estate,  shall  be 
published  in  some  daily,  tri-weekly, 
semi-weekly  or  wookly  nowspapor  of 
general  circulation  In  tho  county  Where 
located  and  which  shall  have  been  ad- 
mitted to  the  post  office  as  second  class 
matter  in  tho  city  of  publication;  shall 
have  been  published  regularly  and  con- 
secutively for  a period  of  three  years; 
shall  havo  a list  of  bona  fide  subscribers 
voluntarily  engagod  as  such,  who  have  paid 
or  agroed  to  pay  a stated  price  for  a 
subscription  for  a definite  period  of  time: 

Provided,  that  when  a public  notice,  re- 
quired by  law,  to  bo  published  once  a week 
for  a given  number  of  weeks,  shall,  be  pub- 
lished in  a daily,  tri-weekly,  semi-weekly 
or  wookly  nows pop  or,  the  notice  shall 
appear  once  a wo ok,  on  tho  same  day  of 
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oach  week,  and  further  Provided,  that 
every  affidavit  to  proof  of  publication 
shall  state  that  the  newspaper  in  which 
such  notice  was  published  has  complied 
with  the  provisions  of  this  section: 
Provided  further , that  the  duration  of 
consecutive  publication  heroin  provided 
for  shall  not  affoct  nowspepors  \7hich 
have  bocorno  legal  publications  prior  to 
the  offoctive  date  of  tills  section. 
Provided , however,  that  when  any  nows paper 
shall  bo  forced  to  suspend  publication  in 
mv  t lido  of  war ,"“cfue  to  tho  owner  or  pub- 
bolng  inducted  into  the  armed 
of  the  United'  States,  the 
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bo  reinstated  within  one  

host ill ties  shall  have  ceased. 


year 


same  may 
after  actual 
with  all 


the  benefits  under  the  provisions  of  this 
section,  upon  the  fiTl’ny  with  the  Secre- 
tary of  State  of  notice  of  intention  of  • 
said  owner  or  publisher , “Ills 


or 


widow 

legal  heirs , to  republish  said  newspaper, 
set  tiny  forth  t he  name  of  bi ie~  public at  i bn , 
its  volume  and  number,  its  freouency  of 
publication,  and  its  r o adm  Is  a 1 on.  to  tKe 
post  office  whore  it  was  previously  entered 
as  s oc ond  class  mail  matter,  and  when  it 
shall  have  a list  of  bona  lido  subscribers 
voluntarily 


or  agroot 
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"for 


PS; 

n 


as  ouch 
a sIcitocT- 


who  have 


definite 


fieri  od 


Tor 
of 


id 

ub- 


( uhd o r sc or ing  o ur s • ) 


price  

time, 
t with 
14971, 
oetlons 

, 1-U  V J.UUW  k.VO,ljUljOB  Of 

are  hereby  repealed,” 


acriptlo:  

All  laws  or  parts  of  'laws  in  coni' 
this  section  except  sections  14970, 
14972,  Laws  of  Missouri,  1941,  and  S 
7771,  7772, and  7773,  heviood 
I lie  sour  i , 1939 , 


nows paper 


Vf.o  are  informed  that  at  tho 
"Fair  flsxy"  was  suspended. 


time,  the  publication  of  the 

Mr,  Pot re quin  was  not  tho 


owner  but  rather  that  he  was 
Janis.  however,  under  this 
sponsibllity  of  issuing  the 
sale  rested  on  Ur , Petra cjuin 
publisher  of  tho  newspaper • 


the  lessee  of  the  ownor,  Mr,  LoOloro 
situation,  wo  assume  tho  total  re- 
newspaper  and  circulating  it  for 
, so  that  ho  would  qualify  as  the 


lobster’s  Lew  International  Unabridged  Dictionary,  2nd 
Adition,  defines  publisher  as. 


u0:ao  who  publishes;  esp,  ono  who  Issues , 
or  causes  to  be  issued,  from  the  press, 
and  offers  for  sale  or  circulation, 
matter  printed,  engraved,  or  the  like;  a 
person  or  corporation  whose  business  Is 
the  publishing  of  books,  periodicals, 
music,  maps,  and  the  like,” 

Bouvler ' s Lav;  Dictionary  defines  publisher  as, 

"Ono  who,  by  himself  or  his  agent,  makes 
a thing  publicly  known;  one  engaged  in 
the  circulation  of  books,  pamphlets,  or 
other  papers,” 

which  definition  is  cited  with  approval  in  the  case  of  LoRoy  v. 
Jamison,  15  Fed,  Cases  373,  1«  c,  376. 

Black's  Lav;  Dictionary  dofin.es  a publisher  the  same 
as  Bouvier  and  adds  further,  “one  who  publishos,  especially  one 
who  issues,  or  causes  to  be  issuod,  from  tho  press,  and  offers 
for  sale  or  circulation,  matter  printed,  engraved,  or  the  like,” 
which  is  cited  with  approval  in  tho  case  of  Brokaw  v*  Cottrell, 
114  bob.  858,  211  E,  VI.  184,  1.  c.  187. 

It  is  our  notion  that  hr,  Petroquin  is  ono  who  Issued, 
or  caused  to  be  Issued,  the  newspaper  "Pair  Play”  and  offered  the 
same  for  sale  or  circulation,  and  that  ho  thereby  qualifies  under 
tho  definitions  heroin  presented  as  the  publisher  of  tho  said 
newspaper. 


Mr.  Petroquin  states  that  tho  nowspapor  suspended  pub- 
lication three  years  ago  which  would  placo  tho  time  of  suspension 
during  the  year  1942  or  during  tho  time  of  war  as  required  by  the 
statute.  Ho  further  states  that  as  a result  of  his  induction 
into  the  armed  forces  tho  newspaper  was  forced  to  suspend  publi- 
cation, which  further  satisfies  the  requirements  of  the  statute. 
He  is,  with  tho  present  writing,  filing  with  your  office  notice 
of  intention  to  republish  the  said  newspaper.  Mr.  Potrequin  has 
yet  to  advise  you  of  tho  volume  and  number  of  tho  publication, 

and  when  it  shall 


the  newspaper  * s re admission  to  tho  post 


off  Ice , 


have  a list  of  bona  fide  subscribers  voluntarily  engaged  as  such 
who  have  paid  or  agreed  to  pay  the  stated  price  for  subscription 
for  a definite  period  of  time.  Otherwise  tho  requirements  of 
Section  14968,  page  859, 
satisfied. 


jaws  of  Missouri,  1943,  supra,  have  been 
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Conclusion 


it  is,  therefore,  tho  opinion  of  this  department  that 
the  newspaper  "Hair  Play”  was  for cod  to  suspend  publication  due 
to  tho  publisher  bo ing  inducted  into  tho  armed  forces  of  tho 
United  States  during  the  war  and  that  said  newspaper  is  there- 
fore entitled  to  be  reinstated  at  this  time  with  all  the  bene- 
fits under  Section  149G8,  pago  059,  Laws  of  Missouri,  1943,  upon 
receipt  of  information  af oromontionod^  if  such  newspaper  was 
previously  qualified. 


Hoopoe tf ully  a ubmit tod , 


J.  MAUTIH  AH  DIP  SON 

Assistant  Attorney  General 


APPHOVLD ; 


J.  IS.  TAILOR 
Attorney  General 


JMAjEG 


PRIMARY : (1)  Notice  of  primary  candidates  to 

CANDIDATES:  be  given  by  Secretary  of  State 

SECRETARY  OP  STATE:  by  April  8,  1946. 


(2)  Last  filing  date  for  candidates 
for  August  1946  primary  is  April 
30,  1946.  


January  15,  1946 


Honorable  Wilson  Dell 
Secretary  of  State 
Jefferson  City,  Missouri 


Attention:  Mr.  f • F,  Willis,  Chief  Clone. 

I - * 


Dear  Sir: 


In  answer  to  your  request  for  an  official  opinion 
inquiring  as  to  the  time  that  the  Secretary  of  State 
shall  prepare  and  transmit  to  the  various  oounty  clerks 
the  notioe  designating  the  offices  for  which  o andidates 
are  to  be  nominated  in  the  1946  primary  and  the  last  day 
upon  which  a candidate  may  file  a written  declaration  as 
a candidate  for  the  August  1946  primary. 

Section  11547,  Mo.  R.  3.  A.  provides: 


’’The  primary  shall  be  held  at  the 
regular  polling  places  In  each  pre- 
cinct on  the  first  Tuesday  of  August, 
1910,  and  biennially  thereafter,  for 
the  nomination  of  all  candidates  to 
be  voted  for  at  the  next  November 
election.” 


The  above  section  Indicates  that  the  date  for  the 
August  1946  primary  will  be  August  6,  1946. 

Section  11548,  Mo.  R.  S.  A.,  as  amended  Laws  of 
1944,  Extra  Session,  page  24,  Sec,  1,  provides  as  follows 
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"In  the  year  1944,  at  least  one 
hundred  days  before  the  time  of 
holding  such  Ahgust  primary,  and 
each  year  thereafter  at  least  one 
hundred  twenty  days  before  the  time 
of  holding  such  August  primary,  the 
Secretary  of  State  shall  prepare 
and  transmit  to  each  county  clerk 
a notioe,  in  writing,  designating 
the  office  for  which  candidates  are 
to  be  nominated  at  suoh  primary,” 


We  find  additional  rules  for  construing  statutes  under 
the  provisions  of  Section  655,  Mo,  R,  S,  A.,  which  provides 
as  follows: 


"The  construction  of  all  statutes  of 
this  state  shall  be  by  the  following 
additional  rules,  unless  such  con- 
struction be  plainly  repugnant  to  the 
intent  of  the  legislature,  or  of  the 
context  of  the  same  statute:  * 
fourth,  the  time  within  which  an  act 
is  to  be  done  shall  be  computed  by  ex- 
cluding the  first  day  and  including 
the  last,  if  the  last  day  be  Sunday 
it  shall  be  excluded]  •$*  •*" 


Applying  the  above  sections  it  is  determined  that  the 
Secretary  of  State  shall  prepare  and  transmit  to  each  county 
clerk  a notice,  in  writing,  designating  the  office  for  which 
candidates  are  to  be  nominated  at  the  August  1946  primary  to 
be  held  August  6,  1946,  on  or  before  the  8th  day  of  April, 
1946. 


Section  11550,  Mo.  Ri  S,  A.,  as  amended  Lav/s  of  1944, 
Extra  Session,  page  24,  Sec,  1,  provides  as  follows: 


’'The  name  of  no  candidate  shall  be 
printed  upon  any  official  ballot  at 
any  primary  election,  unless  such 
candidate  lias  on  or  before  the  last 
Tuesday  of  April  preceding  such  pri- 
mary filed  a written  declaration,  as 
provided  in  this  article,  stating  his 
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full  name,  residence,  office  f or  ’which 
he  proposes  as  a candidate,  the  party 
upon  whose  ticket  he  is  to  bo  a candi- 
date, that  if  nominated  and  elected  to 
suoh  office  he  will  qualify,  and  such 
declaration  shall  be  in  substantially 
the  following  form: 

"I,  the  undersigned,  a resident  and 

qualified  elector  of  the  

precinct  of  the  town  of  • , * } , 

or  ( the  « . precinct  of  the 
ward  of  the  city  of 
• ) , or  the  pre- 
cinct of township  of  the 

county  of  and  State  of 

Missouri,  do  announce  myself  a candi- 
date for  the  office  of  

on  the  ticket,  to  be 

voted  for  at  the  primary  election  to 
be  held  on  the  first  Tuesday  in  August, 

and  I further  declare 

that  if  nominated  and  eleoted  to  such 
office  I will  qualify. 


Construing  the  above  section,  the  last  day  for  filing 
as  a candidate  for  the  August  1946  primary  is  the  last 
Tuesday  of  April  preceding  such  primary.  Consulting  the 
calendar  we  find  the  last  Tuesday  of  April  1946  to  be  April 
50,  1946, 


Cono lusion 


Therefore,  it  is  the  opinion  of  this  department  that 
it  is  the  duty  of  the  Secretary  of  State  to  prepare  and 
transmit  to  each  county  clerk  a notice,  in  writing,  designa- 
ting the  office  for  whioh  candidates  are  to  be  nominated  in 
the  August  1946  primary,  on  or  before  April  8,  1946, 
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It  Is  further  our  opinion  that  the  last  day  for  filing 
as  a candidate  for  the  August  1946  primary  is  Tuesday, 

April  30,  1946. 


Respectfully  submitted, 


A.  V.  OWSLEY 

Assistant  Attorney  General 

APPROVED : 


J.  E.  TAYIDR 
Attorney  General 


AVOjCP 


ELECTIONS 


Honorable 
Secretary 
J off croon 


Dear  Sirs 


aclmowlod: 


Declaration  of  candidacy  for  nomination  as  circuit 
judge  cf  a judicial  district  composed  of  but  one 
county  should,  under  Section  11553,  R.  S.  Mo.  1939, 
be  filed  with  Secretary  of  State. 

i./nrejx  18,  1946 
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Hi Is on  Bell 
of  State 
City,  Missouri 
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Attention:  F*  F.  Willie, 
Chief  Clork 


.ocelot  of  your  request  for  an  opinion  is  hereby 
;od,  which  roads  as  follows: 

"A  question  has  arisen  as  to  whether 
the  declaration  for  candidacy  for  nom- 
ination in  the  case  of  congressmen, 
circuit  judges  or  stato  senators,  where 
tlioir  district  lias  wholly  in  one  county 
or  in  tho  City  of  ft.  Louis,  should  bo 
filed  with  the  ‘ ocrotary  of  State  or 
whether  it  should  bo  filed  with  the  Board 
of  'Election  Commissioner  in  St.  Louis  or 
the  County  Clerk  in  tho  county  in  which 
the  district  lies.  . 


o have  relied  on  Section.  11553 
Statutes  1939,  for  oui.'  authority 
the  declarations. 


in 


filing 


“The  declarations  in  question  now  are  as 
follows:  A declaration  for  Circuit  Judge 
from  the  83rd  Judicial  Circuit  comprised 
of  one  county.  Croon©,  and  a declaration 
for  Circuit  Judge  from  the  25th  Judicial 
Circuit,  comprised  of  one  County,  Jasper. 
Should  thoy  bo  filed  with  the  Secretary 
of  State  or  their  respective  county  clerks. 


it 


r 
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Section  11553,  R,  S,  Mo,  1939,  referred  to  in  your 
letter,  reads  as  follows: 

"Ho  person  shall  file  more  than  one 
written  declaration  indicating  the 
party  designation  under  which  his 
name  is  to  be  printed  on  the  official 
ballot,  and  all  declaration  papers 
shall  be  filed  as  follows: 

"1.  For  state  officers,  representatives 
in  congress,  courts  of  appeals  and  cir- 
cuit judges,  and  those  members  of  the 
senate  and  assembly  whose  districts  com- 
prise more  than  one  county,  in  the  of- 
fice of  the  secretary  of  state, 

" 2 . For  officers  to  be  voted  for  wholly 
within  one  county  or  in  the  city  of 
St.  Louis,  in  the  office  of  the  county 
clerk  of  such  county  or  the  office  of 
the  election  commissioners  of  the  city 
of  St,  Louis," 


Judicial  construction  of  this  statute  was  had  in 
the  case  of  State  ex  rel.  Garosche  v.  Roach,  167  S.  W.  1008, 
258  Mo,  541,  1.  c.  551,  where  it  is  held: 


"Even  a casual  reading  of  the  above 
section  discloses  a serious  conflict 
in  its  provisions,  not  however  in  the 
language  used  in  the  section,  but  in 
that  language  when  applied  to  a well- 
known  fact  which  we  judicially  notice 
because  embodied  in  a general  lav;,  that 
is,  that  the  Eighth  Judicial  Circuit  is 
composed  wholly  of  the  city  of  St,  Louis. 
We  must  ourselves  notice  this  fact  (State 
v.  Pope,  110  Mo,  App.  520;  Alabama  Ins. 
Co.  v.  Cobb,  57  Ala,  547;  Railroad  v. 
Hyatt,  48  Heb.  161;  1 Chamberlayne,  Mod. 
Ev.,  sec,  669),  and  the  rules  of  statu- 
tory construction  require  us  to  presume, 
naught  else  appearing,  that  the  Legis- 
lature also  hold  it  in  mind  when  the 
statute  was  passed.  Moreover,  the  peti- 
tion herein  standing  per  stipulation  as 


j 
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and  for  the  altornativo  writ,  go  diaries 
and  on  demur ror  the  truth  of  all  matters 
well  pleaded  in  tho  petition  Is  admitted. 

"Tho  abovo  sac t ion  requires  by  specific - 
ally  naming  tho s o of f loos  that  all  can- 
dldatos  for  ’state  officers,  representa- 
tives in  c onu.ro s s , courts  of  appeals  and 
circuit  judgas  ’ shall  file  their  doclara- 
t ions'  of  candidacy  ’in  the  offico  of  the 
docrotary  of  State.’  (All  italics  are 
ours*)  It  further  provides  -enorally 
that  all  declarations  for  nomination  ’for 
officers  to  bo  votod  for  wholly  within 
one  county,  or  in  the .city  of  St*  Louis,’ 
shall  be  filed  in  the  offico  of  the  county 
clerk  of  such  county,  or  in  tho  office  of 
tho  election  commissioners  of  the  city  of 
St*  Louis*  Applying  tho  rule  of  construc- 
tion which  ro.ru.ires  tho  general  provisions 
of  a statute  to  yield  to  spo.cial  provisions, 
where  there  is  a conflict  and  where  the 
general  expressions,  in  one  part  of  a statute 
aro  inc.onsistont  with  tho  more  spocific 
provisions  in  another  part  of  the  statute 
(dodgers  v.  United  States,  105  U*  S*  03; 
Stato  ox  rol,  v.  Hotel  Co.,  9 Mo,  App*  1.  c, 
403),  we  soe  that  candidates  for  c 1 rcuit 
judges  aro  reruirod  by  a spocific  provi- 
sion nailing  this  offico  to  file  their  decla- 
rations with  the  Secretary  of  Stato,  be 
may  gather  from  the  whole  law  a fairly  con- 
sistent legislative  intent  to  divide  the 
officers  into  classes,  pursuant  to  which 
classification  (which  was  as  consistent  as  . 
tho  facts  will  permit)  those  officers  who 
ordinarily  aro  o looted  from  more  than  ono 
county  are  required  to  filo  declarations 
with  the  hoc rotary  of  dtato,  while  those 
who  ordinarily  aro  elected  from  a single 
county  aro  required  to  filo  declarations 
with  tho  county  clerk,  Tho  only  provision 
which  is  in  any  way  inconsistent  with  this 
view  of  tho  legislative  intent,  is  that 
relating  to  a stato  senator  whoso  district 
is  composed  of  but  one  county.  This  legis- 
lative in tout , save  and  except  that  such 
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Inconsistency  as  to  place  of  filin'; 
declarations  of  candidacy  of  certain 
candidates  for  State  senator  still  in- 
heres, is  accentuated  by  a reference 
to  section  0360  of  the  same  act.  Here 
candidates  for  nomination  for  the  of- 
fice of  circuit  judge  are  specifically 
and  again  by  naming  the  office,  required 
to  pay  tho  foo  required  to  the  treasurer 
of  tho  State  central  committee,  while 
again  county  officers  are  put  into 
another  class  and  are  required  to  pay 
such  fee  to  the  treasurer  of  the  county 
central  committee* 

11  It  was  early  announced  as  rule  of  statu- 
tory construction  in  this  State  that  effect 
shall  if  possiblo  bo  given  to  tho  whole 
and  every  part  of  a statute,  (Riddick  v,  ' 
halsh,  15  Mo,  519 ; Macke  v,  Byrd,  131  Mo* 
682;  ycott  v.  Roys ton,  223  Mo,  560;  State 
ox  rol . v.  Ryan,  232  Mo*  77;  Stato  ox  rel* 
v.  Harter,  108  Mo*  51G;  0 trottman  v.  Rail- 
road, 211  Mo*  227,)  This  rule  is  well-  ■ 
nigh  universal  in  all  jurisdictions  and 
is  without  exception,  savo  that  tho  inter- 
pretation reached  by  the  application  of 
tho  rule  should  be  reasonable  and  not  out 
of  accord  with  tho  legislative  intent, 

(36  Cyc.  1128,  and  cases  cited*) 

"Unless  we  say  that  candidates  for  nomi- 
nation for  circuit  judge  in  tho  Eighth 
Judicial  Circuit  must  file  their  declara- 
tions of  candidacy  with  the  docrotary  of 
Ctate  and  not  with  the  Board  of  Election 
Commissioners  of  the  city  of  St,  Louis, 
wo  are  compelled  to  excise  as  meaningless 
from  section  5862  the  words  ’circuit 
judges,’  For  we  cannot  reach  this  con- 
clusion till  wo  cut  out  and  cast  away 
those  words  from  clause  one  of  the  above 
section.  It  is  persuasive  but  concodedly 
not  in  any  m armor  decisive,  that  still 
another  general  classification  was  in  the 
legislative  mind.  That  is,  that  county 
officors  (and  city  officors  olectod  at 
general  elections)  were  put  in  ono  class 
and  all  other  officers  (again,  except  a 


u 
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; state  ^cantor  a single  oounty) 

placed  in  another  dace. 


v;qv‘g 


"Those  c one iherat 1 one  indue o ua,  whilo 
conceding  tine  OKistonop  of  &cxm  argument 

for*  the  other  viov/,  to  boliovo  that  the 
rules  of  statutory  construction  and.  tho 
groat  weight  of  reason  li  ;s  with  tho  viow 
that  - declarations  of  Candida oy  -for  nomina- 
tjon  for  c lrculT“.1  uefro  of  io  f iV*htTT~ J u- 
die la 1 Circuit  should  bo  filed  with  tho 
'hoc rotary,  of  Mato*  and  eo  v;o  hold*’1  '('last 
underscoring  oursT) 

Tho  sa,  >.o  legal  principles  are  applicable  to  both  of 
tho  eases  'presented  by  your  letter  and  we  believe ‘ this  case  to 
bo  controlling* 


Conclusion 


It  is,  therefore,  tho  opinion  of  this  department  that 
itfidor  faction  11G55,  A*  c*  l o*  1V39,  tho  declarations  of  can- 
didacy for  nomination  as  Circuit  -Judge  qf  tho  2‘6'xxi  and  Ubtli 
Judicial  Piatrlcta,  o.-  ch  composed  of  but  one  county,  should  bo 
fliud  with  tho  docrotnry  of  Mato, 


: uj  s poc t.f  ul ly  a tibrai t tod. , 


J.  liAMIb  i-'hhh'Jl!  . 

Asa  is  tan  t Attorney  honor al 


tj  4 ' 1 '.i • iVx'cnOi i" 1 " 

Attorney  Gonornl 


OFFICERS : 
MAGISTRATES: 


Office  of  magistrate  is  constitutional  office 
and  persons  aspiring  to  such  office  should  file 
declarations  with  county  clerk.  1 


April  20,  1946 


Honorable  Wilson  Dell 
Secretary  of  State 
Jefferson  City,  Missouri 


/ /V" 
/ 
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Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter  request- 
ing an  official  opinion,  which  reads  as  follows: 

"Complying  with  your  suggestion  of  today,  I 
am  attaching  hereto  a letter  from  A.  M.  Ilarlan, 
an  Attorney  of  Sedalia  which  is  self-explana- 
tory. Will  you  kindly  furnish  this  office  with 
an  opinion  as  to  whether  the  Office  of  Magis- 
trate in  the  County  of  Pettis,  with  a population 
of  33,000  is  a,  state  office  or  a county  office," 

In  connection  with  your  request  we  also  quote  the  letter 
sent  to  you  by  Mr,  A.  M,  ilarlan  of  Sedalia,  Missouri,  which  reads 
as  follows : 

"I  have  announced  through  the  County  Clerk,  as  ' 
a candidate  for  Judge  of  the  newly  constituted 
Magistrate  Court,  and  I am  in  a quandary  as  to 
whether  or  not  I have  made  announcement  through 
the  proper  source . 

1 "There  lias  been  some  discussion  as  to  whether 
tills  office  is  to  bo  pl&ced  in  the  catagory  of 
a State  or  County  office. 

"If  this  question  has  been  passed  upon,  will  you 
pleaso  advise  me,  and  if  not  would. you  request 
an  opinion  from  the  Attorney  General, 

"Please  reply  as  promptly  as  is  convenient," 

Section  18,  Article  V,  Constitution  of  1945,  creates  the 
magistrate  courts  and  provides  as  follows: 
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’’Magistrate  Courts—Probate  Judges --Humber 
of  Magistrates— Salaries .--There  shall  be 
a magistrate  court  in  each  county.  In 
counties  of  30,000  inhabitants  or  less,  the 
probate  judge  shall  be  judge  of  the  magis- 
trate court.  In  counties  of  more  than  30,000 
and  not  more  than  70,000  inhabitants,  there 
shall  be  one  magistrate.  In  oounties  of  more 
than  70,000  and  less  than  100,000  inhabitants 
there  shall  be  two  magistrates.  In  counties 
of  100,000  inhabitants  or  more  there  shall  be. 
two  magistrates,  and  one  additional  magistrate 
for  each  additional  100,000  inhabitants,  or 
major  fraction  thereof.  According  to  the  needs 
of  justice  the  foregoing  number  of  magistrates 
in  any  county  may  be  increased  by  not  more  than 
two,  or  such  increased  number  may  be  decreased, 
by  order  of  the  circuit  court  on  petition,  and 
after  hearing  on  not  less  than  thirty  days 
public  notice.  The  salaries  of  magistrates 
shall  be  paid  from  the  source  or  sources  pre- 
scribed by  law,” 

This  section  supersedes  Seotion  37,  Article  VI,  Constitution  of 
1876,  v/hich  reads  as  follows: 

"Justices/  of  the  peace. --In  each  county  there 
shall  be  appointed,  or  elected,  as  many  jus- 
tices of  the  peace  as  the  public  good  may  re- 
quire, whoso  powers,  dutios  and  duration  in 
office  shall  be  regulated  by  law,” 

The  General  Assembly  is  given  the  power  to  provide  for  the 
administration  of  magistrate  cotirts  in  Section  21,  Article  V, 
Constitution  of  1945,  which  reads  as  follows: 

’’Magistrate  Courts— Administration. —The  general 
assembly  shall  provide  for  the  administration  of 
magistrate  courts  consistent  with  this  Constitu- 
tion.” 

Pursuant  to  this  grant  of  power  the  General  Assembly  adopted 
Senate  Bill  207.  Section  7 of  Senate  Bill  207  provides  for  the 
transfer  of  duties  and  authority  from  justices  of  the  peace  to 
magistrates  and,  in  part,  reads  as  follows: 

■»  -a-  All  justices  of  the  peace  of  this  state, 
at  the  expiration  of  their  present  terms  of 
office,  shall  immediately  thereafter  deliver  to 
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the  clerk  of  the  magistrate  court  of  their  ' 
county  or  distriot  in  which  their  courtroom 
is  located  all  dockets,  records,  books, 
papers  and  documents  appertaining  to  their 
offices,  or  relating  to  any  suit*  mattqr  or 
controversy  committed  to  them  in  their 
official  capacity,  and  the  magistrate  for 
any  county  or  distriot  upon  entering  upon 
the  duties  of  his  office  shall  be  entitled 
to  such  books, papers,  and  records  in  and 
appertaining  to  any  office  of  the  justice 
of  peace. then,  or  thereafter,  becoming  vacant 
In  said  county  or  district.” 

Under  this  seotion  the  magistrates  assuming  the  duties  of 
their  office  will  take  possession  of  all  dockets,  records,  books 
papers  and  documents  appertaining  to  the  offices  of  justices  of 
the  peace,  and  will  take  over  the  duties  of  the  justices  of  the 
peace  upon  the  expiration  of  their  present  terms  of  office. 

In  the  case  of  State  ex  rel.  Rowan  v.  Pollock,  310  Mo,  620, 
276  S.W.  20,  there-  was  involved  the  question  of  the  jurisdiction 
of  the  justice  of  the  peace.  The  court,  in  defining  the  office 
of  justice  of  the  peace,  said  the  following,  at  S.W.  l.o,  21; 

"The  offioo  of  justice  of  the  peace  is  a con- 
stitutional office,  and  is  provided  for  by 
section  37  of  article  6 of  our  Constitution 
thus ; 

u,In  each  county  there  shall  be  appointed,  or 
elected,  as  many  justices  of  the  peace  as  the 
public  good  may  require,  whose  powers,  duties 
and  duration  in  office  shall  be  regulated  by 
law.’" 


In  the  case  of  Wilson  v,  Walters,  112  Pac,  (2d)  964,  the 
tern  "constitutional  officers"  was  defined  as  follows; 

"a  * a Constitutional  officers  are  persons  who 
duly  occupy  by  appointment  or  election  consti- 
tutional offices,  A constitutional  office  as 
distinguished  from  a municipal  or  legislative 
office  is  one  created  or  provided  for  by  the 
Constitution  -a  a a a -a  a a ;c-  ■»  a a -a” 

It  Is,  therefore,  our  notion  that  the  office  of  -magistrate, 
which  has  been  created  by  our  present  Constitution,  is  a consti- 
tutional office.  And,  by  the  same  token,  magistrates  would  be 
constitutional  officers. 
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The  jurisdiction  given  each  magistrate  is  coextenstive  with 
his  county.  Section  19,  Article  V,  Constitution  of  1945,  provides 
as  follows: 

"Magistrate  Districts— Jurisdiction  of  Dis- 
trict Magistrates—Organized  Magistrate 
Courts .--After  each  census  of  the  United 
* States  the  "boards  of  election  commissioners, 
or  if  none,  the  county  courts,  shall  divide 
counties  having  more  than  one  magistrate  into 
districts  of  compact  and  contiguous  territory, 
as  nearly  equal  in  population  as  may  be,  in 
each  of  which  one  magistrate  shall  be  elected. 

Each  of  such  magistrates  shall  have  jurisdic- 
tion coextensive  vyith  the  county,  and  the  magis- 
trates may  organize  into  a cotirt  or  courts  with 
divisions 

Section  8 of  Senate  Bill  207  defines  the  jurisdiction  of  magistrates 
as  follows: 

"Each  magistrate  shall  have  jurisdiction  co- 
extensive with  his  county  and  the  magistrates 
may  organize  into  a court  or  courts  with  divi- 
sions. 

Although  the  office  of  magistrate  is  a constitutional  office, 
we  are  constrained  to  say  that,  between  a state  office  and  a 
county  office,  the  office  of  magistrate  more  closely  resembles  a 
county  office  in  view  of  the  fact  that  the  jurisdiction  of  each 
magistrate  is  only  coextensive  with  his  county. 

Section  11555,  R.  S,  Mo.  19&9,  provides  for  the  manner  in 
which  a person  who  aspires  to  public  office  shall  file  his  declara- 
tion, and  reads  as  follows: 

"ho  person  shall  file  more  than  one  written 
declaration  indicating  the  party  designation 
under  which  his  name  is  to  be  printed  on  the 
official  ballot,  and  all  declaration  papers 
shall  be  filed  as  follows: 

"1.  For  state  officers,  representatives  in 
congress,  courts  of  appeals  and  circuit  judges, 
and  those  members  of  the  senate  and  assembly 
whose  districts  comprise  more  than  one  county, 
in  the  office  of  the  secretary  of  state. 

"2.  For  officers  to  be  voted  for  wholly  within 
one  county  or  in  the  city  of  St.  Loti  is,  in  the 


3* 


♦» 


Hon,  Wilson  Bell  -5- 


offlce  of  the  county  clerk  of  such  county 
or  the  office  of  the  election  commissioners 
of  the  city  of ■ St . Louis," 

As  previously  decided,  the  office  of  magistrate  is  a consti- 
tutional office,  and  persons  seeking  such  office  will  be  voted 
for  wholly  within  one  county.  Consequently,  their  declarations 
should  be  filed  in  the  office  of  the  county  clerk,  in  compliance 
with  Paragraph  2,  of  Section  11553,  supra. 


Conclusion 

It  is,  therefore,  the  opinion  of  this  department  that  the 
office  of  magistrate  is  a constitutional  office  and  persons  seek- 
ing such  office  v/ill  be  voted  for  wholly  within  one  county.  Con- 
sequently, such  persons  should  file  their  declarations  in  the 
office  of  the  county  clerk  in  their  respective  counties  in  compli- 
ance with  Section  11553,  R.  S.  Mo,  1939, 


Respectfully  submitted, 


RICHARD  P.  THOMPSON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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CONSTITUTIONAL  LAW: 
PROBATE  JUDGES: 
MAGISTRATES: 


Secblons  18  and  25,  Constitution  of  1945 ; 
Senate  Bill  207* 

In  counties  of  30,000  or  less,  persons  seek- 
ing office  of  probate  judge  and  magistrate 
muBt  qualify  for  probate  judge.  There  is  no 
conflict  as  to  qualifications  for  magistrates 
by  the  Constitution  and  Senate  Bill  207# 


April  23,  1946 

FILED 

Honorable  G.  C.  Beckham  6 

Prosecuting  Attorney 
Crawford  County 
Steelville,  Missouri 


Dear  Sir; 

We  acknowledge  receipt  of  your  letter  requesting  an  official 
opinion  of  this  department*  which  reads  as  follows: 

"I  would  like  to  have  your  opinion  upon  the 
following:  Crawford  county  is  a county  of 
less  than  3°, 000  inhabitants.  Section  18  of 
article  5 of  the  new  constitution  provides 
that  in  a county  of  less  than  3°, 000  inhabi- 
tants fehe  probate  judge  shall  be  judge  of  the 
magistrate  court.  Section  25  of  article  5 of 
the  new  constitution  prescribes  the  qualifica- 
tions for  the  probate  judge  and  also  the  magis- 
trate judge.  As  I construe  it  the  probate 
judge  must  be  a licensed  attorney  at  law,  ex- 
cept that  the  probate  Judge  now  in  office  may 
succeed  himself  as  probate  judge  without  being 
so  licensed;  and  that  a person  is  qualified  to 
be  a magistrate  judge  if  he  is  a licensed 
attorney,  or  if  he  has  heretofore  been  a jus- 
tice of  the  peace  in  this  state  for  at  least 
four  years. 

"It  would  appear  that  in  a county  under  30,000 
that  the  magistrate  judge  and  probate  judge 
must  be  one  and  the  same  person,  yet  different 
qualifications  are  prescribed. 

"At  the  present  time  we  have  had  one  man  file 
for  the  office  of  magistrate  Judge,  tfnd  one 
man  file  for  judge  of  the  probate  court.  Both 
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of  these  men  are  justices  of  the  peace  and 
have  been  for  four  years,  but  neither  is 
licensed  to  practice  law.  It  would  appear  to 
me  that  there  is  a direct  conflict  between  the1 
constitution  and  Senate  Bill  207,  which  also 
sets  out  the  qualifications  of  a magistrate 
judge.  Will  you  please  advise  me  as  to  whether 
or  , not  in  a county  of  this  size  the  probate 
judge  and  magistrate  judge  must  be  one  and  the 
same  person,  or  can  there  be  two  separate 
offices,  and  please  advise  me  as  to  the  quali- 
fications that  each  must  have,  or  if  one  man 
must  be  both,  what  his  qualifications  must  be.” 

In  your  request  you  have  propounded  certain  questions  per- 
taining to  the  offices  of  probate  judge  and  Judge  of  the  magis- 
trate court  in  counties  with  a population  of  30,000  or  less. 

The  first  question  that  we  shall  endeavor  to  answer  is 
whether  in  such  counties  the  probate  judge  and  the  magistrate 
must  be  one  and  the  same  person. 

We  direct  your  attention  to  Section  18,  Article  V,  of  the 
Constitution  of  1945*  which  provides  for  the  magistrate  courts, 
and  which.  In  part,  reads  as  follows; 

"There  shall  be  a magistrate  court  in  each 
county.  In  counties  of  30# 000  inhabitants 
or  less,  the  probate  judge  shall  be  Judge 
of  the  magistrate  court.  ##•####**#" 


The  effect  of  this  section  is  to  combine  the  offices  of 
probate  judge  and  magistrate  in  counties  With  30,000  inhabitants 
or  less,  and  to  invest  one  person  with  the  duty  and  authority  to 
perform  the  functions  of  both  offices.  That  one  person  shall  be 
the  probate  judge.  In  this  regard  the  wording  of  the  Constitu- 
tion 1b  clear  and  unambiguous  and  there  is  no  room  for  a different 
interpretation.  Your  conclusion  regarding  this  question  is  correct. 

The  second  question  that  logically  follows  is,  what  qualifica- 
tions must  such  person  possess  to  be  ellglfle  for  the  combined 
office  of  probate  $udge  and  magistrate. 

Section  25,  Article  V,  of  the  Constitution  of  1945#  provides 
for  the  qualifications  for  probate  judges  and  magistrates,  and.  In 
part,  reads  as  follows: 
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n*  * * Judges  of  probate  and  magistrate 
courts  shall  be  qualified  voters  of  this 
state,  and  residents  of  the  county*  Pro- 
bate judges  shall  be  at  least  twenty  five 
arid  magistrates  at  least  twenty  two  years 
of  age*  Every  judge  and  magistrate  shall 
be  licensed  to  practice  law  in  this  state, 
except  that  probate  judges  now  in  office 
may  succeed  themselves  as  probate  judges 
without  being  so  licensed,  and  except  that 
persons  who  are  nofe  justices  of  the  peace, 
or  who  have  heretofore  been  justices  of  the 
peace  in  this  state  for  at  least  four  years, 
shall  be  eligible  to  the  office  of  magis- 
trate without  being  so  licensed,1' 

flnce  we  have  concluded  that  in  counties  with  a population  of 
30,000  or  less  the  offices  of  probate  judge  and  magistrate  are  not 
separate  but  are  combined,  and  that  the  probate  judge  shall  perform 
the  functions  of  both  offices,  it  is,  therefore,  necessary  that  any 
person  seeking  the  combined  office  of  probate  judge  and  magistrate 
must  qualify  for  the  office  of  probate  judge. 

Section  25,  supra,  sets  out  the  age,  voting  and  residence  qual- 
ifications necessary  to  hold  the  office  of  probate  Judge  and  further, 
requires  that  probate  judges  must  be  licensed  to  practice  law.  The 
exception  to  this  qualification  is  that  probate  judges  now  in  office, 
(meaning  on  the  date  the  Constitution  was  adopted,  February  27,  1945)# 
may  succeed  themselves  as  probate  judges  without  being  so  licensed. 

You  have  stated  that  in  your  county  two  men,  who  are  presently 
the  Justices  of  the  peace,  have  filed  for  office j one  has  filed  for 
the  office  of  judge  of  the  probate  court  and  the  other  has  filed  for 
judge  of  the  magistrate  court.  In  view  of  the  foregoing,  we  con- 
clude that  there  is  only  one  office  to  file  for  and  that  is  judge 
of  the  probate  court,  who  also  will  be  the  magistrate.  Neither  man 
can  qualify  for  the  office  of  probate  judge  because  he  is  not  li- 
censed to  practice  law  in  this  state,  or  is  not  presently  the  In- 
cumbent probate  judge. 

In  answering  these  first  two  questions  we  have  adhered  to  cer- 
tain principles  of  constitutional  construction  and  interpretation 
in  construing  the  relevant  provisions  of  the  Constitution.  The 
following  appropriate  rules  appear  In  Vol,  1 6 of  C.J.S,: 

Section  16,  page  51* 

"A  constitution  should  be  construed  so  as  to 
ascertain  and  give  effect  to  the  intent  and 
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purpose  of  the  framers  and  the  people  who 
adopted  it." 

This  rule  Is  pronounced  In  Graves  v.  Purcell,  et  al.,  337 
Mo.  574,  85  S.W.  (2d)  543,  1.  c.  547. 

Section  l4,  page  49; 

"A  constitution  should  he  construed  as  funda- 
mental law  and  should  he  Interpreted  in  such 
a manner  as  to  carry  out  the  broad  general 
principles  of  government  stated  therein." 

Section  17,  page  55s 

"Unless  the  meaning  the  terms  employed  is 
not  clear,  questions  as  to  the  wisdom,  ex- 
pediency, or  justice  of  a constitutional  pro- 
vision play  no  part  in  the  construction  thereof." 

In  Stockhurger  v.  Jordan,  7 6 Pac.  (2d)  671,  10  Calif.  (2d) 

636,  there  was  involved  the  construction  of  a constitutional  pro* 
vision  relating  to  the  people’s  power  of  referendum.  The  Pacific 
citation,  677,  expressed  the  following; 

"*  # # We  have  nothing  to  do  with  the  policy 
of  the  law  as  expressed  in  this  section  of  the 
Constitution,  and  can  neither  approve  nor  con- 
demn the  same.  Our  duty  begins  and  ends  with 
the  interpretation  of  the  language  so  used  In 
the  Constitution,  and  with  ascertaining  the 
meaning  thereof.  This  we  have  attempted  to  do, 
regardless  of  the  reasons  which  may  have 
prompted  those  responsible  for  the  enactment 
of  this  provision  of  the  Constitution," 

The  two  men  who  have  filed  and  are  now  justices  0f  the  peace, 
and  have  been  for  four  years,  may  feel  that  they  are  qualified  for 
the  respective  offices  to  which  they  aspire.  In  this  connection, 
the  rule  of  constitutional  construction  that  a constitutional  pro- 
vision cannot  be  evaded  because  it  ttorks  a hardship  has  been  ob- 
served. 

In  State  v,  Missouri  Workmen’s  Compensation  Commission,  2 S.W, 
(2d)  796,  318  Mo.  1004,  the  question  of  when  the  Workmen’s  Compensa 
tion  Act  went  into  effect  was  involved.  In  ruling  on  the  constitu- 
tional question,  the  court  said  at  S.W,  l.c,  802; 
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"Nor  can  we  change  the  Constitution  by 
mere  force  of  our  opinion,  just  because 
some  hardships  may  be  occasioned  by  fol- 
lowing the  Constitution.  ##*####" 

It  might  appear  that  there  is  some  inconsistency  existing 
between  Section  18,  supra,  of  our  Constitution,  which  provides 
that  in  counties  of  30*000  or  less  the  probate  judge  shall  also 
be  the  magistrate,  and  Section  25,  supra,  which  provides  for 
separate  qualifications  for  probate  judge  and  magistrate.  In 
other  words,  an  incumbent  probate  judge  not  licensed  to  practice 
law  can  succeed  himself  and,  'under  Section  18,  supra,  can  also 
be  the  magistrate,  though  it  does  not  appear  that  he  possesses 
the  qualifications  for  magistrate  as  set  out  in  Section  25,  supra. 

In  this  regard,  we  quote  the  following  from  11  Am,  Jur., 
Section  53*  pages  66l  and  662: 

"In  construing  a constitutional  provision, 
it  is  the  duty  of  the  court  to  liave  recourse 
to  the  whole  instrument,  if  necessary,  to 
ascertain  the  true  Intent  and  meaning  of  any 
particular  provision,  and  if  there  is  an  appar- 
ent repugnancy  between  different  provisions, 
the  court  should  harmonize  them  if  possible* 

The  rules  of  construction  of  constitutional 
law  require  that  two  sections  be  so  construed, 
if  possible,  as  not  to  create  a repugnancy, 
but  that  both  be  allowed  to  stand,  and  that 
effect  be  given  to  each, 

"It  is  an  established  canon  of  constitutional 
construction  that  no  one  provision  of  the  Con- 
stitution is  to  be  separated  from  all  the 
others,  to  be  considered  alone,  but  that  all 
the  provisions  bearing  upon  a particular  sub- 
ject are  to  be  brought  into  view  and  to  be  so 
Interpreted  as  to  effectuate  the  great  purposes 
of  the  Instrument,  &####**###***  *» 

In  connection  with  the  above  quotation  we  cite  the  case  of 
Jones  v.  Williams,  121  Tex.  94,  45  S.W.  (2d)  130,  79  A.L.R.  983, 
where  there  was  involved  the  problem  of  the  Legislature  having 
the  power  to  release  persons  from  payment  of  taxes.  In  ruling 
on  certain  constitutional  provisions  the  court  stated  the  follow- 
ing, at  S.W.  1.  c.  137: 

"#  * * The  rule  is  that  a Constitution  is  to 
be  construed  as  a whole,  and  » effect  is  to  be 
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given,  if  possible  to  the  whole  instrument, 
anfl"Vo  every*  section  ah^‘  clause'.  If  differ- 
ent portions  seerrT’to"  conflict,'  the  courts 
must  harmonize  them,  if  practicable,  and 
must  lean  in  favor  of  a construction  which 
will  render  every  word  operative,  rather 
than  one  which  may  make  some  words  idle  and 
nugatory.  * * * It  is  scarcely  conceivable 
that  a case  Gan  arise  where  a court  would 
be  justified  in  declaring  any  portion  of  a 
written  constitution  nugatory  because  of 
ambiguity.  One  part  may  qualify  another  so 
as  to  restricF^Lts  operation,  or  apply  Tt~~ 
otherwise"  than*  the  natural*  construction 
would  require'  ijP''  It  stood'  by  itself;  but  one 
parV'is  not;  t o”^‘e~alloweH'  po  defeat  another, 
if  "By  any  r e a s onable  c ohs'truc  t Ion  "the  twq"'*ean 
Be*  made  to  stand  together ♦»'  fevery  provision 
sEould ' be  construed!  where?;  po*5Ylpie",  Vo  give 
effect'  BcT  every  other  provision-.'*  * *'  ^ " 

Although  the  problem  has  not  been  specifically  presented  in 
your  request,  we  would  like  to  take  this  opportunity  to  briefly 
discuss  the  question  whether  a probate  judge  now  in  office  can 
succeed  himself  as  probate  judge  and  also  be  the  judge  of  the 
magistrate  court,  when  he  is  not  licensed  to  practice  law.  An 
opinion  was  rendered  by  this  office  on  this  very  question,  to  the 
Honorable  Thpraas  G.  Woolsey,  Prosecuting  Attorney  of  Cooper 
County.  We  quote  the  words  of  Mr,  W.  0.  Jackson,  Assistant  Attor 
ney  General,  as  follows: 

"The  Constitution  provides  for  probate  courts 
and  magistrate  courts*  It  also  provides  that 
in  counties  having  a population  of  30*000  in- 
habitants or  less  the  probate  judge  shall  be 
the  magistrate*  It  further  provides  that 
probate  judges  and  magistrates  shall  be  lawyers, 
except  that  probate  judges  now  in  office  may 
succeed  themselves  if  they  are  not  lawyers  and 
that  persons  who  have  previously  been  Justioes 
of  the  peace  in  this  state  for  at  least  four 
years,  shall  be  eligible  for  the  office  of  magis- 
trate* At  first  glafice  it  would  seem  that  there 
may  be  a conflict  In  these  provisions,  for  in 
one  place  the  provision  requires  magistrates,  with 
the  one  exception  that  the  persons  who  have  served 
as  justices  of  the  peace  for  at  least  four  years, 
must  be  lawyers*  jptWVfiWj  in  construing  the  pro- 
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visions  of  the  Constitution,  we  must  consider 
them  all  together,  and  the  same  section  of 
the  Constitution  which  prescribed  the  qualifi- 
cations for  judges  of  the  probate  courts  and 
for  magistrates  also  permits  a judge  of  the 
probate  court,  who  is  now  in  office  and  wh© 
is  not  licensed  to  practice  law,  to  succeed 
himself,  To  hold  that  the  Constitution  author- 
izes a probate  judge,  who  is  not  a lawyer,  to 
succeed  himself  to  the  office  of  probate  judge, 
but  that  the  provision  of  the  Constitution  re- 
lating to  magistrates  forbids  him  to  be  a magis- 
trate, when  the  Constitution  further  specifically 
provides  that  the  judge  of  the  probate  court  in 
counties  having  a population  of  30,000  inhabi- 
tants or  less,  shall  be  the  magistrate,  would  be 
the  height  of  absurdity  and  would  place  an  inter- 
pretation upon  the  Constitution  which  would  con- 
vict the  framers  of  the  Constitution  of  gross 
carelessness. 


"Inasmuch  as  the  Constitution  specifically  de- 
clares that  in  counties  having  a population  of 
30,000  inhabitants  or  less,  the  judge  of  the  pro- 
bate court  shall  be  the  magistrate,  and  further 
provides  that  a probate  judge  who  is  not  a lawyer 
may  succeed  himself  as  probate  judge,  it  necessary 
ily  follows  that  he  may  also  be  the  magistrate." 


The  remaining  question  before  us  is  to  determine  if  there  is 
a conflict  existing  between  Senate  Bill  20f  and  the  Constitution* 
Section  3 of  Senate  Bill  20J  provides  for  the  qualifications  for 
judge  of  the  magistrate  court  and,  in  part,  reads  as  follows: 


"Each  judge  of  magistrate  coirt  shall  be  a 
qualified  voter  of  this  state,  at  least  twenty- 
two  years  of  age,  and  a resident  of  the  county 
for  at  least  nine  months,  next,  preceding  his 
election,  and  shall  be  licensed  to  practice 
law  in  this  state j except  that,  in  counties  of 
30 , 000  inhabitants  or" "less,  a proFate  judge  wHo 
succeeds*  him's'eTf  as  probate  Ti.iag"e'Jmay.lserve'  as 
judge  of  the'  mag  i sir  TSeihg  so 

licensed-,  and  except  that’  persons  who  were  on 
February  27,  1945#  Justices  of  the  peace,  or 
who  have  heretofore  been  justices  of  the  peace 
in  this  state  for  at  least  four  years,  shall  be 
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eligible  to  the  office  of  magistrate  without 
being  licensed  to  practice  law.  ******** 

(Emphasis  ours.) 

We  have  concluded  that  in  counties  of  30,000  inhabitants  the 
probate  Judge  serves  as  judge  of  the  magistrate  court,  and  have 
construed  Section  25,  supra,  to  mean  that  in  such  counties  a pro- 
bate judge  may  succeed  himself  as  probate  Judge  and  be  judge  of 
the  magistrate  court  though  he  is  not  licensed  to  practice  law. 

The  same  is  clearly  provided  in  the  underscored  portion  of  Section 
3 of  Senate  Bill  207,  supra. 


The  remaining  portion  of  Section  3#  supra,  pertaining  to  the 
qualifications  for  magistrate,  would  only  apply  in  such  counties 
where  the  office  of  judge  of  the  magistrate  court  is  separate,  as 
in  counties  with  a population  over  30,000,  or  in  counties  with  a 
population  of  30,000  or  less,  where  additional  magistrate  courts 
have  been  created  by  order  of  the  circuit  court. 

Section  6 of  Senate  Bill  207  provides  as  follows* 

"In  counties  of  30,000  Inhabitants  or  less, 
the  probate  judge  shall  qualify  as  judge  of 
the  magistrate  court  and  his  failure  or  re- 
fusal to  do  so  shall  constitute  a vacancy  in 
both  the  office  of  probate  Judge  and  the 
office  of  judge  of  the  magistrate  court." 

Under  this  section  anyone  holding  the  office  of  probate  Judge 
who  is  licensed  to  practice  law,  a fortiori  would  qualify  as  judge 
of  the  magistrate  court.  A person  holding  the  office  of  probate 
judge  may  succeed  himself  although  not  licensed  to  practice  law. 

The  fact  that  he  was  holding  the  office  on  the  date  the  Constitu- 
tion was  adopted  qualifies  him  for  the  office  of  probate  Judge. 

And,  since  the  Constitution  says  that  in  counties  of  30,000  inhabi- 
tants or  less,  the  probate  judge  shall  be  the  magistrate,  a person 
W&0  qualifies  for  probate  judge  a fortiori  qualifies  for  Judge  of 
the  magistrate  court. 


Conclusion 


It  is,  therefore,  the  opinion  of  this  department  that  under 
our  present  Constitution  in  counties  of  $0,000  inhabitants  or  less, 
the  office  of  probate  judge  and  Judge  of  the  magistrate  court  shall 
be  held  by  one  person,  who  shall  be  the  probate  judge;  that  In  such 
counties  any  person  seeking  the  combined  office  of  probate  judge 
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and  Judge  of  the  magistrate  court  must  qualify  for  the  office  of 
probate  judge.  There  Is  no  conflict  between  our  present  Constitu- 
tion and  Senate  Bill  207  so  far  as  the  qualifications  for  judge 
of  the  magistrate  court  are  concerned. 


Respectfully  submitted. 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 


APPROVED: 


rrrrmm — 

Attorney  General 


ELECTIONS*  Name  of  candidate  should  not  be  printed  on  official 
ballots  when  such  candidate  dies  before  primary 
election* 


July  19,  1946 


PILED  6 

Honorable  Wilson  Bell 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir* 

Receipt  is  acknowledged  of  your  letter  with  the  letter 
attached  from  the  County  Clerk  of  Stone  County  that  submitted 
facts  upon  which  an  official  opinion  was  requested  and  which 
reads  as  follows* 

’'Mr.  J*  W.  Ellis,  Probate  Judge  of  Stone  County, 
had  filed  as  a candidate  for  nomination  to  sue* 
ceed  himself, 

"Mr*  Ellis  died  June  15th.  1946,  The  copy  for 
printing  the  sample  ballots  had  gone  to  the 
printer  before  his  death,  so  his  name  appears 
on  the  sample  Ballots . 

"The  question  has  been  discussed  pro  and  con 
here  as  to  whether  we  have  the  authority  to 
place  his  name  on  the  official  Ballots  or 
leave  It  off* 

"I  do  not  find  anything  In  the  Statutes  in 
regard  to  this  question,  will  appreciate  the 
favor  if  you  will  give  what  information  you 
can  as  to  what  should  be  done  In  regard  to 
droplng  the  name  or  leaving  it  to  be  put  on 
the  official  Ballots* 

On  the  facts  submitted,  the  question  propounded  for  our 
opinion  is  whether  or  not  the  name  of  a candidate  for  public  of* 
flee  should  be  printed  on  the  official  ballot  for  the  coming 
primary  election  when  the  candidate  has  died  before  the  time 
for  printing  the  official  ballots.  In  connection  with  this 
question  your  attention  is  directed  to  certain  sections  of  the 
statutes  pertaining  to  primary  elections. 

Section  11550,  &aws  of  Missouri  1944,  ex.  sees,  provides, 
in  part,  as  follows* 
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The  name  of  no  candidate  shall  be  printed 

f on  any  official  ballot  at  any  primary 
eefeloru  un3rise  '^ueK""og3^1diWlias  on  or 
before  the  last  Tuesday  of  April  preceding 
suoh  primary  filed  a written  declaration, 
as  provided  In  this  article,  stating  his 
full  name,  residence,  office  for  which  he 
proposes  as  a candidate,  the  party  upon 
whose  ticket  he  is  to  be  a candidate,  that 
If  nominated  and  elected  to  such  office  he 
will  qualify,  and  such  declaration  shall 
be  in  substantially  the  following  form**  *" 

(ffinphasls  ours)  * * 

Apparently,  Mr*  Sills  had  complied  with  this  section  In 
submitting  his  declaration  of  candidacy  within  the  proper  time 
and  In  the  correct  form. 

Section  11557,  R.s.Mo.  1939,  provides  for  an  official 
ballot  to  be  printed,  and  reads  as  follows* 

"An  official  ballot  shall  be  printed  and  pro- 
vided for  use  at  each  voting  precinct  in  the 
form  provided  herein.  The  names  of  all  the 
candidates  for  the  respective  offices,  who 
shall  have  filed  declaration  papers  as  in  this 
article  prescribed,  shall  be  printed  thereon.” 

In  construing  this  Section  and  Section  11550,  supra,  we 
are  primarily  concerned  with  the  meaning  of  the  word  candidate  . 
That  word  has  been  defined  as  follows  in  12  C.J.S.,  p.  1110 t 

i ”*  * * In  its  ordinary,  popular  meaning,  which 

is  also  its  legal  meaning,  as  signifying  one 
who  is  seeking  an  office,  one  who  Is  offered, 
or  who  offers  himself,  for  the  same,  * * *” 

<*  mi.  ■'* 

For  all  practical  purposes  it  can  hardly  be  said  that  Mr, 

Bills  is  now  a person  who  aspires  to  public  offioe  or  who  offers 
himself  for  the  same,  although  at  one  time  he  may  have  done  so* 
Consequently,  under  she  above  definition  he  is  not  now  a candidate 
for  the  office  to  which  he  had  originally  aspired . 

Under  Section  11550,  supra,  it  is  our  notion  that  for  a per- 
son to  have  his  name  printed  on  any  official  ballot  of  a primary 
election  he  must  not  only  have  filed  his  declaration  for  candidacy 
within  the  time  and  in  the  manner  prescribed,  but  he  must  presently 
be  a candidate.  Also,  under  Section  11557,  supra,  the  names  printed 
on  an  official  ballot  for  a primary  election  must  belong  to  persons 
who  are  presently  candidates* 
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It  is  a cardinal  rule  of  statutory  construction  that  we 
ascertain  the  lawmakers  intent  from  the  words  used,  and  to 
apply  to  the  language  a plain  and  rational  meaning.  Artophone 
Corporation  v.  Coale,  133  S.W. (2d)  343,  345  Mo.  344.  This 
rule  must  be  observed  in  construing  those  statutes  relating 
to  the  question.  In  State  ex  rel.  St.  Louis  Public  Service 
Company  v.  Public  Service  Commission,  34  S.W.  (2d)  486,  326 
Mo.  1169,  the  court  said  at  S.W.  l.e,  439,  "that  a statute 
should  not  be  construed  in  a way  to  make  it  unreasonable  when 
it  can  be  given  a reasonable  construction," 

In  State  ex  rel,  Neu  v.  Waeohter,  58  S.W, (2d)  971,  the 
right  of  a candidate  in  a primary  election  to  withdraw  was 
involved.  In  construing  the  particular  statute,  in  connection 
with  the  question,  the  court  said  at  l.e,  974*975* 

"In  bur  opinion,  a construction  of  this  stat- 
ute which  would  make  it  mean  that  a candidacy 
once  declared  by  the  filing  of  papers  can  never 
be  recalled,  and  that  the  name  of  the  candidate 
must  be  printed  on  the  ballot,  is  so  violent  and 
unreasonable  that  it  ought  not  to  be  adopted  if 
any  other  construction  is  possible.  It  would 
mean  the  names  of  deceased  declarants/  those 
who  had  moved  out  of  the  city  or  state  and  ad- 
mittedly become  ineligible,  or  those  who  would 
refuse  to  continue  in  the  race  if  nominated, 
nevertheless  must  be  voted  upon  by  the  people • 

And  in  cases  where  a deceased  or  ineligible 
declarant  received  the  highest  number  of  votes 
It  would  nullify  the  whole  primary  election, 

46  S.y.  Sec.  267,  p,  207 l Sheridan  v.  St. 

Louis,  183  Mo.  25,  81  S.W.  1082,  2 Ann.  Oas. 

480." 

#**#*## 

"*  * # And  when  the  statute,  section  10441,  ' 
provides  the  names  of  candidates  'who  so  de- 
clare’ shall  be  printed  on  the  official 
primary  ballot,  it  is  equivalent  to  saying 
the  names  of  those  who  do  not  so  declare 
shall  not  be  printed.  The  very  purpose  of 
the  law  would  be  defeated  if  the  statute 
were  held  to  mean  the  name  of  every  declarant 
must  be  published  as  a candidate,  regardless 
of  intervening  eventualities  such  as  death, 
withdrawal,  etc." 
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In  'the  instant  oe.se,  to  say  that  a dead  man's  name  must 
be  printed  on  the  official  ballot  for  the  primary  election 
would  defeat  the  purpose  of  the  statute  requiring  the  names 
of  all  candidates  to  be  printed  on  the  official  ballot,  and 
would  be  an  unreasonable  construction  of  the  statute* 

In  further  support  of  our  construction  placed  on  Sec- 
tions 11550  and  11557#  supra,  in  which  we  concluded  that  only 
the  names  of  those  persons  who  are  presently  candidates  for 
office  should  he  printed  on  the  official  ballots  for  a primary 
election,  we  cite  the  case  of  State  ex  pel.  Bancroft  v.  Freer, 
144  Wla.  79#  128  N.W.  1068,  in  which  was  involved  the  outcome 
of  a primary  election  for  the  Office  of  Attorney  General  where 
one  of  the  candidates  had  died  before  the  election.  In  con- 
struing a certain  section  of  the  State  Primary  Law  the  oourt 
said  at  N.W.  l.o.  1071 1 

"(a)  Section  18,  Subd.  1,  Primary  Law,  pro- 
vides t ’The  person  receiving  the  greatest  num- 
ber of  votes  at  a primary  as  the  candidate  of 
a party  for  an  office,  shall  be  the  candidate 
of  that  party  for  such  office,  and  his  name 
as  such  candidate  shall  be  placed  on  the  of- 
ficial ballot  at  the  following  election* ’ 

We  do  not  think;  that  a dead  man  is  a ’person’ 
within  the  meaning  of  this  statute.  The  word 
•person*  as  it  is  ordinarily  used  means  a 
living  human  being;  It  is  so  defined  in  Web- 
ster’s and  in  Johnson's  and  in  the  Century 
dictionaries , It  is  so  defined  by  the  courts. 
Sawyers  v.  Maokie#  149  Mass.  269#  21  N.SU 
307f  U.S,  v*  Crook#  25  Fed*  Cas.  695,  697 ; 

Morton  v.  Telegraph  Co.,  130  N.C.  2Q9#  41 
0J*  484;  Caldwell  v*  Wallace  (Ala.)  4 
Stew.  & P.  282,  2851  Morrill  v*  Lovett#  95 
Me.  165,  I69#  49  Atl*  666,  667#  56  L.R.A* 

634.  In  the  latter  case  it  is  said;  ’The 
natural  and  obvious  signification  of  the  word 
’’person”  in  a statute  is  a living  human  be- 
ing. * loth  the  Maine  and  Massachusetts  courts 
significantly  say  that  when  statutes  refer  to 
one  who  is  dead  they  speak  of  him  as  a ’deceased 
person’  or  a ’person  deceased*’  It  would  seem 
ridiculous  to  place  any  other  interpretation  on 
the  statute  under  consideration#  because  it  express- 
ly provides  that  the  person  receiving  the  greatest 
number  of  votes  at  the  primary  shall  be  the  oandl* 
date#  and  that  his  name  shall  be  placed  on  the 
election  ballot.  The  Legislature  did  not  in- 
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tend  that,  it  a dead  man  received  a plurality 
of  the  votes  cast,  he  became  the  candidate  of 
the  party,  and  that  his  name  must  go  upon  the 
ballot,  to  be  voted  for  at  the  ensuing  general 
election.  * # *” 

tur  ■ 

In  this  case  the  court  said  that  it  did  not  think  that  a 
dead  man  Is  a “person”  within  the  meaning  of  the  statute,  and 
by  analogy  we  do  not  believe  that  a dead  man  is  a candidate 
within  the  meaning  of  the  statutes  herein  referred  to. 


CONCLUSION 


Therefore,  it  Is  the  opinion  of  this  department,  that 
under  Section  11550,  laws  of  Missouri,  19^“ , ®x*  Sess*,  and 
Section  11557,  B.S.Mo.  1939,  only  the  nama  of  existing 
candidates,  who  have  filed  their  declaration  of  candidacy  in 
the  form  and  manner  prescribed  by  law,  and  within  the  proper 
time,  should  be  printed  on  the  official  ballots  of  any  primary 
on. 


Respectfully  submitted, 


APPROVED* 


RICHARD  7.  THOMPSON 
Assistant  Attorney  General 


j.  a.  mime — 

Attorney  General 


ELECTIONS : 


Secretary  of  State  in  canvassing  o,f  votes  for  members 
of  congress,  state  senators  and  representatives  and 
judges  of  the  circuit  courts  does  not  follow  procedure 
laid  down  in  Section  18,  Article  IV  of  the  Constitution 
of  Missouri. 


November  27,  1946 


Honorable  Wilson  Bell 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an  of- 
t ficial  opinion  which  reads  as  follows: 

"Our  office  has  been  questioned  as  to 
whether  Section  18,  Article  IV  of  the 
New  Constitution  was  applicable  to  the 
counting  of  the  election  returns  which 
we  will  start  on  in  a few  days. 

"As  It  specifically  names  the  elective 
officials  only,  we  were  of  the  opinion 
that  It  did  not  apply  to  this  election. 

"However,-  knowing  it  is  best  to  be  on 
the  safe  side  in  such  matters,  may  we 
ask  that  you  give  us  your  opinion," 


Seotion  18,  article  IV  of  the  Constitution  of  Missouri  1945 
referred  to  in  your  request  provides  as  follows: 

"The  returns  of  every  election  for  governor, 
lieutenant  governor,  secretary  of  state,  state 
auditor,  state  treasurer  and  attorney  general 
shall  be  sealed  and  t ransmitted  by  the  return- 
ing officers  to  the  secretary  of  state,  who 
shall  appoint  two  disinterested  judges  of  a 
court  of  record  of  the  state,  and  the  three 
shall  constitute  a board  of  state  canvassers^ 

The  board  shall  meet  at  the  State  Capitol  on 
the  second  Tuesday  of  December  next  after  the 
election  and  forthwith  open  and  canvass  the 
returns  of  the  votes  cast  and  from  the  face 
thereof  ascertain  and  proclaim  the  result  of 
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the  election.  The  persons  having  the 
highest  number  of  votes  for  the  respective 
offices  shall  be  declared  elected,  and  if 
two  or  more  persons  have  an  equal  and  the 
highest  number  of  votes  for  the  same 
offiee,  at  its  next  regular  session  the 
general  assembly,  by  Joint  vote  and  without 
delay,  shall  choose  one  of  such  persons  for 
the  office.” 

The  duty  imposed  upon  the  secretary  of  state  in  regard  to 
canvassing  of  votes  cast  for  certain  offices  in  this  state 
is  set  forth  in  Sections  11463  and  11466  R.  S.  Mo.  1939, 


Section  11463  provides  as  follows: 

"The  clerks  of  the  several  courts  to  whom 
a transcript  of  the  votes  is  directed  shall, 
within  two  days  after  the  time  limited  for 
the  examination  of  the  polls,  deliver  to 
the  nearest  postoffice  on  the  most  direct 
route  to  the  seat  of  government,  addressed 
to  the  secretary  of  state,  a fair  abstract 
of  the  votes  given  in  their  respective 
counties,  by  precincts,  for  members  of 
congress,  governor,  lieutenant-governor, 
state  senators  and  representatives,  judges 
of  the  supreme  court.  Judges  of  the  St. 

Louis  and  Kansas  City  courts  of  appeals, 
judges  of  the  cirouit  courts,  secretary  of 
state,  state  auditor,  state  treasurer, 
attorney-general,  railroad  and  warehouse 
commissioners  and  superintendent  of  public 
schools.  Such  abstracts  shall  be  enclosed 
in  strong  envelopes,  closely  sealed,  which 
shall  in  no  case  be  opened  until  the  day 
fixed  for  tne  counting  of  such  votes  as 
hereinafter  provided,  and  the  said  envelopes 
shall  be  indorsed  by  the  clerk: 

"'Returns  of  an  election  held  in  the  county 

t on  the  .day  of 

A.  L.  19  , for  the  offices  of 

etc."  

Section  11466  provides  as  follows: 

'Within  fifty  days  after  such  general  elec- 
tion, and  as  much  sooner  as  all  the  r eturns 
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shall  have  been  made,  the  secretary  of  state, 
in  the  presence  of  the  governor,  shall  pro- 
ceed to  open  the  returns  and  cast  up  the 
votes  given  for  all  candidates  for  any 
olfioe,  except  governor,  lieutenant-gov- 
ernor, secretary  of  state,  state  auditor, 
state  treasurer',  attorney-general,  rall- 
road  and  warehouse  commissioners  and  super- 
lntendent  of  public  schools,  and  shall  give 
to  the  persons  having  the  highest  number 
of  votes  for  members  of  congress,  from  each 
district,  certificates  of  their  election, 
under  his  hand,  with  the  seal  of  the  state 
affixed  thereto,  and  shall  certify  to  the 
governor  the  names  of  the  candidates  hav- 
ing received  the  highest  number  of  votes 
for  the  offices  of  judges  of.  the  supreme 
court,  circuit  courts  and  St.  Louis  and 
Kansas  City  courts  of  appeals."  (Underscoring 
ours ) 

We  may  take  judicial  notice  of  the  fact  that  at  the  general 
election  held  November  5,  1946,  none  of  the  officers  mentioned 
in  Section  18,  Article  IV,  supra,  were  elected  because  all  of 
said  offices  were  filled  at  the  general  election  held  in  1944, 
and  said  offices  will  not  be  voted  on  again  until  the  general 
election  in  1948  (Section  2,  Article  5,  Constitution  of 
Missouri  1875;  Section  17,  Article  IV,  Constitution  of  Missouri 
1945;  Section  11458,  K,  S.  Mo.  1939). 

Therefore,  the  only  offices,  the  votes  for  which  must  be 
canvassed  by  the  secretary  of  state  this  year  are  members  of 
congress,  state  senators  and  representatives  and  judges  of 
the  circuit  courts*  In  canvassing  these  returns  the  question 
as  asked  in  your  request  is,  is  the  secretary  of  state  required 
to  appoint  two  disinterested  judges  of  a court  of  record  of 
the  state  who,  together  with  the  secretary  of  the  state,  shall 
constitute  a board  of  state  canvassers  as  provided  for  in 
Section  18,  Article  IV  of  the  Constitution  of  Missouri  1945, 
supra. 

Section  18,  Article  IV,  of  the  Constitution  is  plain  in  Its 
requirement  that  such  procedure  must  be  followed  in  canvass- 
ing the  r eturns  of  an  election  for  governor,  lieutenant- 
governor,  secretary  of  state,  state  auditor,  state  treasurer 
and  attorney  general,  but  mentions  no  other  officers.  It  is 
a cardinal  rule  in  construing  a constitution  that  words  are 
to  be  given  their  natural,  obvious  or  ordinary  meaning, 

(State  ex  rel.  Kansas  City  v.Orear,  277  Mo.  303,  210  S.  W. 

392;  16  C.J.S.  57)  and  there  is  no  occasion  for  construction. 
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if  the  language  Is  plain  and  definite  (State  v*  Thompson, 

331  Mo.  321,  53  S.  W.  (2d)  273). 

While  the  method  of  canvassing  the  votes  of  those  officers 
specifically  mentioned  in  Section  18,  Article  IV  of  the 
Constitution  imposes  a definite  duty  upon  the  canvassing 
officials  mentioned  therein  and  such  provision  is  self-  ■ 
executing  (16  G.J.S,  111)  still  as  to  those  officers  not 
mentioned  in  said  constitutional  provision,  the  Legislature 
possesses  and  may  exercise  all  legislative  power  to  enact 
statutes  relating  to  the  canvassing  of  the  returns  of  the 
election  of  such  officers,  subject  only  to  the  limitations 
or  prohibitions  imposed  by  the  constitution  (State  ex  rel* 
Crutcher  v.  Koeln  332,  Mo.  1299,  61  S.  W.  (2d)  750). 

By  Section  11466  **.  *:i.  Mo,  1939,  supra  the  General  Assembly 
has  provided  that  the  secretary  of  state  in  the  presence  of 
the  governor  shall  open  the  returns  and  cast  up  the  votes 
for  all  the  candidates  mentioned  except  those  votes  for  the 
offices  mentioned  in  Section  18,  Article  IV  of  the  Constitution. 
Therefore,  we  believe  it  is  apparent  that  the  canvassing 
requirements  set  forth  in  Section  18,  Article  IV,  do  not  In 
any  way  relate  to  the  casting  up  of  the  returns  of  the  elec- 
tions for  members  of  congress,  state  senators  and  represents 
atives  and  judges  of  the  circuit  courts. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  the 
requirement,  in  Section  18,  Article  IV,  of  the  Constitution 
of  Missouri  1945  that  the  Secretary  of  State  shall  appoint 
two  disinterested  judges  of  a court  of  record  of  the  state 
and  the  three  shall  constitute  a board  of  state  canvassers, 
does  not  apply  to  the  canvassing  by  the  secretary  of  state 
In  the  presence  of  the  governor  of  the  returns  of  the 
elections  of  members  of  congress,  state  senators  and  repre- 
sentatives and  judges  of  the  circuit  courts. 

Very  truly  yours 


ARTHUR  M.  O'KEEFE 
Assistant  Attorney  General 


APPRO VEDs 


J.  E.  TAYLOR 
Attorney  General 
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COUNTY  BUDGET  LAW:  Appropriation  for  county  ' 

hospitals  oomes  out  of  class 
five  of  Budget  Law* 


July,  10,  1946 


FILED 
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Davis 


Prosecuti 


Benning 
ng  Attorney 


Pike  County 

Bowling  Green,  Missouri 


Dear  Sir: 

This  acknowledges  your  request,  which  is  as  follows: 

"The  Pike  County  Hospital  of  Pike- 
County,  Missouri  is  operated  and 
maintained  under  the  Provisions  of  , 

Article  4 Chapter  126,  Revised 
Statutes  of  Missouri,  1939,  which 
is  entitled  • .Establishing  and  main- 
taining County  Hospitals.’ 

"The  Board  of  Trustees  ot  the  Pike 
County  Hospital  have  advised  the 
County  Court  of  Pike  County  that  the 
funds  and  income  of  said  hospital  are 
insufficient  to  maintain  and  operate 
it  for  the  balance  of  this  year  and 
have  requested  tho  County  Court  to 
make  an  appropriation  out  of  its  gen- 
eral funds  for  the  support,  maintenance 
and  operation  of  said  hospital  and  are 
making  this  request  under  Section  15201, 

Revised  Statutes  of  Missouri,  1939* 

"I  would  appreciate  very  much  if  you 
would  give  me  your  opinion  as  to  which 
classification  under  tho  County  Budget 
Law,  the  County  Court  may  make  this 
appropriation. " 

Replying  to  same.  Section  13201,  R.3.  Mo.  1939,  provides 
as  follows : 


Mr,  .Davis  Banning 


"In  counties  exorcising  the  rights  con- 
ferred by  this  article,  the  county  court 
may  appropriate  each  year,  in  addition 
to  tax  for  hospital  fund  hereinbefore 
provided  for,  not  exceeding  five  (5)  per 
cent  of  its  general  fund  for  the  improve- 
ment and  maintenance  of  any  public  hos- 
pital so  established." 

Section  10911,  Session  Acts  of  1941,  page  650,  sets  out 
the  classification  of  proposed  expenditures  that  the  County 
Court  shall  make  and  the  order  in  which  they  shall  be  made. 

Section  10914,  Laws  of  Missouri  1941,  page  652,  requires 
the  County  Court  to  show  the  estimated  expend! ture3  for  the 
year  by  classes,  and  provides  six  classes. 

Your  question  is.  which  one  of  these  six  classifications 
embraces  the  appropriation  by  your  County  Court  of  funds  to 
your  county  hospital  under  authority  of  Section  15201,  above 
sot  forth. 

By  a mere  reading  of  the  first  four  classes  It  Is  easily 
determinable  that  Such  an  appropriation  does  not  come  under 
any  of  them,  because  the  appropriation  is  not  for  the  care  of 
paupers  who  are  insane  in  state  hospitals,  nor  is  it  for 'the 
expense  of  condiicting  circuit  court  or  holding  elections,  nor 
is  It  for  the  repair  or  construction  of  roads  and  bridges, 
nor  io  It  for  the  pay  or  salaries  of  officers  and  office  ex- 
pense. 

Class  5 thereof  authorizes  the  County  Court  to  "transfer 
any  surplus  funds  from  class  1,  2,  3,  and  4 to  class  5 to  be 
used  as  contingent  and  emergency  expenses." 

The  word  "contingent"  is  defined  by  Webster1 s New  Inter- 
national Dictionary,  Unabridged,  1940,  among  other  definitions, 
to  mean  "liable,  but  not  certain,  to  occur;  possible."  As 
used  in  law,  it  gives  this  definition  thereof!  "Dependent  for 
effect  on  something  that  may  or  may  not  occur," 

The  writer  has  read  all  of  the  cases  that  he  has  found  In 
the  Missouri  Revised  Statutes  Annotated  hearing  on  the  con- 
struction of  the  County  Budget  Law,  among  them  being  the  fol- 
lowing: Layne  Western  Company  v.  Buchanan  County,  85  Fed.  (2d) 
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343;  Gill  v.  Buchanan  County,  142  S,W.  (2d.)  665,  546  Mo,  599; 
Graves  v*  Purcell,  B5  5,W,  (2d)  543,  337  Mo*  574;  Bash  v, 
Truman,  75  8,W,  (2d)  840,  335  Mo.  1077;  Rinehart  v,  Howell, 

153  3,W,  (2d)  381,  348  Mo,  421  j State  ex  inf*  Walish  v, 
Thatoher,  102  S,W*  (2d)  937,  540  Mo,  865;  Traub  v*  Buchanan 
County,  108  S*W,  (2d)  340,'341  Mo,  727;  Mo, -Kan,  Chemical  Co, 
v,  Nev/  Madrid  County,  139  S,W,  '(2d)  457,  345  Mo.  1167;  Carter 
Waters  Gorp,  v,  Buchanan  County,  129  S,W,  (2d)  914, 

Prom  such  investigation  as  we  have  made,  wo  have  not 
been  able  to  find  where  the  courts  in  Missouri  have  thrown 
much  light  bn  the  classification  which  should  be  given  to 
the  various  items  mentioned  in  the  County  Budget  Act,  How- 
ever, in  Words  and  Phrases,  Volume  8,  Permanent  Sdition, 
page  124,  a number  of  cases  aro  cited  under  the  term  ^'Con- 
tingent Expense,"  among  them  being  People  v.  Village  of 
Yonkers,  II, Y,,  39  Barb,  266,  272,  holding  a contingent  ex- 
pense must  be  deemed  to  be  an  expense  depending  on  some  future 
uncertain  event. 

The  Ohio  case  of  State  v.  Kurtz,  144  N*B*  120,  124,  110 
Ohio  St,  332,  holds,  according  to  the  above  authority,  that 
"expenses  certified  to  the  county  auditor  by  the  county  board 
of  education  are  to  be  considered  as  'contingent  expenses' 
if  made  for  a legitimate  school  purpose," 

Said  authority  also  cites  Brannin  v.  Sweet  Grass  County, 
293  P,  970,  972,  88  Mont,  412,  as  holding,  "Contingent  ex- 
penses necessarily  Incurred  for  use  and  benefit  of  county 
which  are  made  proper  county  charges  by  virtue  of  Rev,  Code3 
1921,  Sec,  4952,  Subd,  8,  are  defined  to  mean  happening  of 
unforseen  causes  or  3ubjoct  to  unforsoen  conditions,  or  such 
as  are  possiblo  or  liable  but  not  certain  to  occur," 

It  would  seem  that  your  county  hospital  has,  in  the 
past,  been  able  to  operate  without  the  appropriation  being 
made  by  the  County  Court,  to  which  your  request  here  refers, 
but  that  at  this  time  your  county  hospital  is  not  ablo  to 
operkte  properly  without  tho  appropriation  mentioned  in  Sec- 
tion 15201,  supra.  So  far  as  we  are  advised,  there  is  no 
certainty  that  your  county  hospital  will  bo  able  to  function 
properly  hereafter  without  such  an  appropriation  by  the 
County  Court,  or  will  not  he  ablo  to  satisfactorily  operate 
without  such  an  appropriation*  In  other  words,  such  an 
appropriation'  may  or  may  not  be  necessary  in  future  years, 
or,  as  is  said  in  Webster's-  ‘Dictionary,  above,  that  neod  is 
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"liable,  but  not  certain,  to  occur,"  which  would  seem  to  place 
your  appropriation  properly  within  class  5 of  the  County 
Budget  Law,  that  is,  that  this  appropriation  is  to  be  used  as 
"contingent"  expenses  and.  for  the  payment  thereof* 


Conclusion, 


It  is  our  opinion  that  where  the  County  Court  makes  an 
appropriation  of  not  exceeding  five  per  cent  of  its  general 
funds  for  the  improvement  and  maintenance  of  a public  county 
hospital  established  under  Lection  15201,  R.3*  Mo.  1939, 
that  the  classification  under  the  County  Budget  Law,  to  which 
said  appropriation  should  go,  is  class  5 thereof* 


Yours  very  truly. 


APPROVED : 


DRAKE  MATS  Oil 

Assistant  Attorney  General 


J,  TAYLOR 
Attorney  General 
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CITIES : 
SALES  TAX: 
FRANCHISE : 


Sales  tax  should  be  collected  on  sales  of  elec- 
trical current  and  water  by  a municipally  owned 
light  and  water  plant.  In  Re:  Franchises  of 
telephone  and  other  public  utility  companies. 


October  29,  1946 


Honorable  E,  F.  Bertram 
Representative  of  Scotland  County 
Memphis,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  yours  of  recent  date 
wherein  you  requested  an  official  opinion  from  this  depart- 
ment which  is  as  follows: 

"I  should  like  to  have  you  render  an 
opinion  on  the  two  following  questions: 

"Is  a city  required  to  collect  a Sales 
Tax  upon  the  current  and  the  water  from 
a municipally  owned  light  and  water  plant? 

"If  the  contract  or  franchise  of  a tele- 
phone company  or  other  public  utility 
company  has  expired,  can  same  be  renewed 
or  extended  by  the  passage  of  an  ordinance 
by  the  City  Council,  or  is  the  vote  of  the 
people  required?" 

I note  from  your  request  that  you  ask  that  it  reach  you 
by  October  24.  Due  to  the  fact  that  we  have  so  many  requests, 
it  has  been  impossible  for  us  to  finish  this  opinion  in  that 
time,  and  I hope  you  will  pardon  us  for  the  delay. 

Taking  up  the  first  part  of  your  request,  relating  to 
the  application  of  the  Missouri  Sales.. Tax  to  the  sales  of 
current  and  water  sold  by  a municipally  owned  light  and  water 
plant,  we  refer  to  pertinent  portions  of  the  Sales  Tax  Act 
as  re-enacted  in  House  Bill  652  by  the  63rd  General  Assembly. 
The  Missouri  Sales  Tax  Act  was  originally  enacted  in  1935,  and 
has  been  re-enacted  biennially  thereafter  without  any  material 
changes  in  so  far  as  the  subject  of  your  inquiry  is  concerned. 

Since  the  adoption  of  the  new  Constitution,  a number  of 
political  subdivisions  have  made  inquiries  as  to  whether  or 
not  they  are  subject  to  the  Sales  Tax  Act  on  account  of  the 
provisions  of  Sub-Section  10  of  Section  39  of  Article  3 of  the 
Constitution  of  1945,  which  provides  as  follows: 
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"The  general  assembly  shall  not  have  power: 

'To  Impose  a use  or  sales  tax  upon  the  use, 
purchase  or  acquisition  of  property  paid 
for  out  of  the  funds  of  any  county  or 
other  political  subdivision."' 

This  department  has  written  an  opinion  holding  that 
political  subdivisions,  referred  to  in  said  Sub-Section  10, 
include  cities,  towns  and  villages,  and  that  the  sales  tax 
may  not  be  imposed  on  sales  of  tangible  personal  property  to 
such  political  subdivisions  where  the  price  therefor  is  paid 
out  of  funds  of  such  cities,  towns  or  villages.  Therefore, 
if  the  sales  tax  is  imposed  on  such  political  subdivisions, 
then  under  the  foregoing  provisions  of  the  Constitution,  it 
could  not  be  collected.  It  will  be  noted,  however,  that 
the  foregoing  provision  of  the  Constitution  does  not  prohibit 
the  general  assembly  from  providing  that  such  political  sub- 
divisions shall  collect  the  sales  tax  when  they  are  engaged 
in  any  business  required  to  collect  such  tax  under  the  Sales 
Tax  Act . 

The  Sales  Tax  Act  defines  certain  businesses  which  are 
included  within  its  provisions.  In  Sub-Section  (a)  of  Section 
11407  of  the  Act,  the  term  "person"  is  defined  as  follows: 

"'Person'  includes  any  individual,  firm, 
copartnership,  joint  adventure,  association, 
corporation,  municipal  or  private,  and 
whether  organized  for  profit  or  not,  state, 
county,  political  subdivision,  state  de- 
partment, commission,  board,  bureau  or 
agency  (except  the  State  Highway  Depart- 
ment), estate,  trust,  business  trust, 
receiver  or  trustee  appointed  by  the 
State  or  Federal  Court,  syndicate,  or  any 
other  group  or  combination  acting  as  a 
unit,  and  the  plural  as  well  as  the 
singular  number." 

It  will  be  noted  from  the  aforesaid  definition  of  the  term 
"person"  that  a municipal  corporation  is  included  within  the 
Act . 


Sub-Section  (c)  of  said  Section  11^07  defines  the  term 
"business"  as  follows: 

'"Business'  includes  any  activity  engaged 
In  by  any  person,  or  caused  to  be  engaged 
In  by  him,  with  the  object  of  gain,  benefit 
or  advantage,  either  direct  or  indirect, 
and  the  classification  of  which  business 
is  of  such  character  as  to  be  subject  to 
the  terms  of  this  article.  The  isolated 
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or  occasional  sale  of  tangible  personal 
property,  service,  substance,  or  thing, 
by  a person  not  engaged  in  such  business 
does  not  constitute  engaging  in  business, 
within  the  meaning  of  this  article." 

Sub-Section  (e)  of  said  Section  11407  defines  the  term 
"purchaser"  as  follows: 

"The  word  'purchaser'  whenever  used  in 
this  Act  means  a person  who  purchases 
tangible  personal  property  or  to  whom  are 
rendered  services,  receipts  from  which 
are  taxable  under  this  Act." 

Sub-Section  (f)  of  said  Section  11407  defines  the  term 
"seller"  as  follows: 

"The  word  'seller'  when  used  in  this 
article  means  a person  selling  or  furnish- 
ing tangible  personal  property  or  render- 
ing services,  on  the  receipts  from  which 
a tax  is  imposed  under  Section  ll408," 

Sub-Section  (g)  of  said  Section  11407  defines  the  term 
"retail  sale"  as  follows: 

"'Sale  at  retail'  means  any  transfer  made 
by  any  person  engaged  in  business  as  defined 
herein  of  the  ownership  of,  or  title  to, 
tangible  personal  property  to  the  purchaser, 
for  use  or  consumption  and  not  for  resale 
in  any  form  as  tangible  personal  property, 
for  a valuable  consideration.  Where 
necessary  to  conform  to  the  context  of 
this  article  and  the  tax  imposed  thereby, 
it  shall  be  construed  to  embrace:  * * * 

"(2)  Sales  of  electricity,  electrical 
current,  water  and  gas  (natural  or  arti- 
ficial), to  domestic,  commercial  or 
industrial  consumers . " 

The  levying  section  of  the  Sales  Tax  Act  is  found  at 
Section  11408,  and  the  portion  of  it  which  levies  a tax  on 
sales  of  electrical  current,  water,  etc.,  is  found  in  Sub- 
Section  (c)  of  said  Section  11408.  A part  of  said  Section 
11408  and  said  Sub-Section  (c)  reads  as  follows: 

"Section  ll4o8.  From  and  after  the  effec- 
tive date  of  this  Act,  there  shall  be  and 
is  hereby  levied  and  imposed  and  shall  be 
collected  and  paid:  * * * 
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"(c)  A tax  equivalent  to  two  ( 2 %)  per 
cent  of  amounts  paid  or  charged  on  all 
sales  of  electricity  or  electrical  cur- 
rent, water  and  gas  (natural  or  artifi- 
cial), to  domestic,  commercial  or 
industrial  consumers." 

The  Sales  Tax  Act  was  before  the  Missouri  Supreme  Court 
in  the  case  of  School  District  of  Kansas  City  vs.  Smith,  State 
Auditor,  et  al..  Ill  S.W.  (2d)  167.  In  that  case,  the  status 
of  the  purchaser  and  the  relation  of  the  seller  to  the  state 
was  considered  by  the  court,  and  at  l.c.  168  the  court  said: 

"*  * * The  purchaser  is  the  taxpayer,  and 
seller,  although  responsible,  is  the 
agent  or  conduit  through  which  the  state 
seeks  to  facilitate  the  accounting  for 
and  the  collection  of  the  tax.  * * *" 

Therefore,  if  the  municipality  is  engaged  in  the  business 
of  selling  light  and  water,  it  is  not  the  taxpayer,  but  it  is 
the  agent  or  conduit  through  which  the  state  seeks  to  facili- 
tate the  accounting  for  and  the  collection  of  the  tax  from  the 
purchaser  of  light  and  water  who  is  the  taxpayer. 

In  your  request , referring  to  franchises  of  telephone 
or  other  public  utilities,  we  find  that  the  statutes  appli- 
cable to  telephone  company  franchises  are  different  from 
those  applicable  to  electrical  light  and  water  plants  and 
other  public  utilities.  In  fact,  we  find  that  these  statutes 
are  applicable  to  different  cities  which  have  water,  light 
and  power  plants. 

The  statute  relating  to  franchises  of  telephone  companies 
is  Section  5326  R.  S.  Mo.  1939>  which  reads  as  follows: 

"Companies  organized  under  the  provisions 
of  this  article,  for  the  purpose  of  con- 
structing and  maintaining  telephone  or 
magnetic  telegraph  lines  are  authorized 
to  set  their  poles,  piers,  abutments, 
wires  and  other  fixtures  along,  across  or 
under  any  of  the  public  roads,  streets  and 
waters  of  this  state,  in  such  manner  as 
not  to  incommode  the  public  in  the  use  of 
such  roads,  streets  and  waters:  Provided , 
any  telegraph  or  telephone  company  desir- 
ing to  place  their  wires,  poles  and  other 
fixtures  in  any  city,  they  shall  first 
obtain  consent  from  said  city  through  the 
municipal  authorities  thereof." 
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The  telephone  companies  included  in  this  section  are  set 
out  in  Section  5321  R.  S.  Mo.  1939,  and  it  reads  in  part  as 
follows : 

"Any  number  of  persons,  not  less  than  five, 
being  subscribers  to  the  stock  of  any  con- 
templated telephone  or  magnetic  telegraph 
company,  may  be  formed  into  a corporation 
for  the  purpose  of  constructing,  owning, 
operating  and  maintaining  lines  of  tele- 
phone or  magnetic  telegraph,  upon  comply- 
ing with  the  following  requirements:  * * #" 

The  question  of  whether  or  not  the  provisions  of  what  is 
now  Section  5321  R.  S.  Mo.  1939  included  only  the  persons 
named  in  that  section  was  before  the  Kansas  city  Court  of 
Appeals  in  the  case  of  the  City  of  Plattsburg  vs.  the  Peoples' 
Telephone  Company,  88  Mo.  App.  307-313,  wherein  the  court 
said : 


"As  above  observed,  the  statutes  of  this 
State  (section  1251,  article  6,  Revised 
Statutes  1899)  by  general  provision  give 
the  right  to  corporations  organized  under 
that  article  to  erect  telephone  poles  in 
the  streets  of  the  cities  of  the  State. 
But  that  statute  does  not  deny  the  right 
to  individuals,  or  to  corporations  organ- 
ized  outside  this  State.  * * #" 


From  this  opinion,  it  would  seem  that  the  provisions  of 
Section  5326,  supra,  would  be  applicable  to  all  companies  who 
desired  to  obtain  a franchise  from  the  city.  The  Missouri 
Supreme  Court,  in  the  case  of  State  ex  inf.  McKittrick, 
Attorney  General,  ex  rel.  City  of  Lebanon  vs.  Missouri 
Standard  Telephone  Company,  85  S.W.  (2d)  613,  in  construing 
what  is  now  Section  5326  R.  S.  Mo.  1939  said  at  1.  c.  617: 

"*  # * The  statute,  by  its  express  terms, 
is  a legislative  grant  to  telegraph  and 
telephone  companies  organized  under  the 
provisions  of  the  Missouri  statutes  of 
the  right  'to  set  their  poles,  piers, 
abutments,  wires  and  other  fixtures 
along,  across  or  under  any  of  the  public 
roads,  streets  and  waters  of  this  state, 
in  such  manner  as  not  to  incommode  the 
public  in  the  use  of  such  roads,  streets 
and  waters.'  But  the  grant  of  authority 
conferred  by  the  statute  is  limited  by 
the  terms  of  the  proviso  which  prescribes 
that,  where  a telegraph  or  telephone  com- 
pany desires  'to  place  their  wires,  poles 
and  other  fixtures  in  any  city,  they  shall 
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first  obtain  consent  from  said  city  through 
the  municipal  authorities  thereof.*  * * *" 

At  1.  c.  6l8,  the  court  further  said: 

" * * * We  think  it  is  well  settled  by  the 
decided  weight  of  authority  that,  where 
a city  is  authorized  by  statute  to  give 
or  to  withhold  its  consent  to  the  use  of 
its  streets  by  a public  utility,  upon 
giving  its  consent,  the  city  can  impose 
reasonable  conditions  upon  the  exercise 
of  the  right  or  franchise  granted,  and 
that  among  the  conditions  that  it  can 
rightfully  impose  is  one  limiting  the 
duration  of  the  franchise.  * * #" 

This  would  indicate  that  the  municipal  authorities  of  a 
city  may,  by  ordinance,  grant  authority  to  telephone  companies 
to  set  their  poles,  piers,  abutments,  wires  and  other  fixtures 
along  the  streets  of  the  city  for  the  purpose  of  operating  a 
telephone  system. 

On  the  question  of  franchises  for  other  public  utilities 
such  as  gas  works,  electrical  works,  waterworks,  etc.,  we  find 
that  the  63rd  General  Assembly,  by  House  Bill  461,  which  was 
approved  on  January  25,  1946,  enacted  a law  relating  to  fran- 
chises to  such  utilities  by  cities  of  the  fourth  class. 

Section  7178  of  this  Act  provides  in  part  as  follows: 

" * * * The  board  of  aldermen  shall  have  the 
right,  also,  to  erect,  maintain  and  operate 
gas  works,  electric  light  works,  or  light 
works  of  any  other  kind  or  name,  and  to 
erect  lamp  posts,  electric  light  poles, 
or  any  other  apparatus  of  applicances 
necessary  to  light  the  streets,  avenues, 
alleys  or  other  public  places , and  to 
supply  private  lights  for  the  use  of  the 
inhabitants  of  the  city  and  its  suburbs, 
and  to  regulate  the  same,  and  to  prescribe 
and  regulate  the  rates  to  be  paid  by  the 
consumers  thereof,  and  to  acquire  by  pur- 
chase, donation  or  condemnation  suitable 
grounds  within  or  without  the  city  upon 
which  to  erect  such  works,  and  the  right 
of  way  to  and  from  such  works , and  also 
the  right  of  way  for  laying  gas  pipes, 
electric  wires  under  or  above  the  grounds, 
and  erecting  posts  and  poles  and  such 
other  apparatus  and  applicances,  as  may  be 
necessary  for  the  efficient  operation  of 
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such  works:  Provided,  that  the  board  of 
aldermen  may,  in  its  discretion,  grant 
the  right  to  any  person,  persons  or  cor- 
poration, to  erect  such  works  and  lay  the 
pipe,  wires,  and  erect  the  posts,  poles 
and  other  necessary  apparatus  and  appli- 
ances therefor,  upon  such  terms  as  may  be 
prescribed  by  ordinance:  Provided  further, 
that  such  rights  to  any  such  person,  per- 
sons or  corporation  shall  not  extend  for  a 
longer  time  than  twenty  years,  and  shall 
not  be  granted  nor  renewed,  unless  by  con- 
sent of  a majority  of  the  qualified  voters 
of  the  city,  voting  at  an  election  held  for 
such  purpose:  Provided  still  further,  that 
nothing  herein  contained  shall  be  so  con- 
strued as  to  prevent  the  board  of  aldermen 
from  contracting  with  any  person,  persons 
or  corporation  for  furnishing  the  city  with 
gas  or  electic  lights  in  cities  where 
franchises  have  already  been  granted,  and 
where  gas  or  electric  light  plants  already 
exist,  without  a vote  of  the  people;  * * #" 

This  Act  seems  to  apply  especially  to  authorities  of 
cities  of  the  fourth  class  to  enter  into  contracts  with  gas 
works,  electric  light  or  light  works. 

CONCLUSION 

(1)  It  is  therefore  the  opinion  of  this  department  that 
cities  which  own  and  operate  municipal  water  and  light  plants 
should  collect  the  Missouri  Sales  Tax  on  sales  of  electrical 
current  of  water  to  their  customers. 

(2)  It  is  the  opinion  of  this  department  that  telephone 
franchises  may  be  granted  by  municipal  authorities  and  such 
authority  does  not  have  to  be  approved  by  the  voters  of  the 
municipality . 

(3)  It  is  the  opinion  of  this  department  that  in  cities 
of  the  fourth  class  the  board  of  aldermen  of  such  cities  may 
grant  franchises  to  operate  gas  works,  electrical  light  works 
or  light  works,  provided  such  franchises  do  not  extend  for  a 
longer  time  than  twenty  years  and  provided  that  the  consent 
of  a majority  of  the  qualified  voters  of  the  city  vote  at  an 
election  on  such  proposition  is  obtained. 

Respectfully  submitted, 

TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED : 

J.  E.  TAYLOR 
Attorney  General 


Hon,  Gordon  R.  Boyer, 
Prosecuting  Attorney 
L amar  , * ii  s s o iir  i . 


Dear  Mr.  Boyer: 

This  is  in  reply  to  yours  of  recent  date,  wherein  you 
submit  a request  for  an  official  opinion  as  follows: 

"Under  the  new  constitution  the  County  Court 
is  no  longer  a court  of  record.  It  is,  there- 
fore, my  opinion  that  they  do  not  use  a seal 
and  it  also  is  my  opinion  that  the  sheriff  is 
not  entitled  to  a $3.00  allowance  for  opening 
court . 

r,I  wish  you  would  advise  me  definitely  on  this 
so  that  I may  advise  the  court  of  this  when 
they  meet  next  Monday.'' 

Section  1991,  R.  S.  Mo.  1939,  provides  that  each  court 
of  record  shall  procure  and  keep  a seal. 

Under  Section  36,  of  Article  6 of  the  old  Constitution, 
and  by  Section  1990,  R.  S.  Mo.  1939^  county  courts  were  made 
courts  of  record.  / 

However,  under  the  new/constitution  See.  7,  Article  6,  and 
by  Senate  Bill  229  of  the  63rd  General  Assembly,  county  courts  are 
no  longer  courts  of  record.  Since  the  powers  and  duties  of  county 
courts  are  limited  and  prescribed  by  the  constitution  and  statute, 
and  as  they  are  no  longer  courts  of  record,  then  such  courts  would 
not  be  required  to  have  a seal. 

On  the  question  of  the  authority  of  the  sheriff  to  charge 
a per  diem  for  himself  or  his  deputy  for  attending  the  county 
court,  we  find  that  the  authority  for  such  charge,  if  any.  Is  in 
Section  13411,  R«  S.  Mo.  1939,  which  allows  the  sheriff  or  his 
deputy  the  aura  of  $3.00  per  day  for  attendance  upon  cocirts  of 
record.  Under  the  new  Constitution  the  county  court  is  no  longer 
a court  of  record  and,  therefore,  the  services  of  the  sheriff  or 
his  deputy  In  attending  such  court  would  not  be  within  the  pro- 


visions  of  said  Section  13411,  supra. 

In  order  for  an  officer  to  have  authority  to  charge  a 
fee  for  his  services,  he  must  be  able  to  point  to  the  statute 
authorizing  such  charge,  (Nodaway  County  v.  Kidder,  129  S.W. 

(2d)  857,  344  Mo,  795,).  As  there  is  no  statute  authorizing 

the  payment  to  the  sheriff  for  attendance  din  courts  not  of  rec- 
ord, then  the  sheriff  would  not  be  authorized  to  make  such  charge 
and  the  county  court  would  not  be  authorized  to  pay  same. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that 
county  courts,  under  the  new  Constitution  and  statutes  enacted  in 
support  thereof,  are  not  courts  of  record  and  are  not  required  to 
have  a seal. 

It  Is  also  the  opinion  of  this  department  that  the  per  diem 
of  $3.00  allowed  to  sheriffs  and  their  deputies  for  attendance  upon 
courts  of  record  v/ould  not  bo  permitted  to  be  paid  to  the  sheriff 
or  his  deputy  for  attendance  upon  county  courts. 


Respectfully  submitted. 


TYRE  W.  BURTON, 

Assistant  Attorney-General 

TWB/LD 


APPROVED : 


J.  E.  TAYLOR, 
Attorney-General . 
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CONSERVATION  C OIVIMI S S I ON 
WATERS 


The  State  of  Missouri  owns  beds  of  navi- 
gable waters,  and  the  riparian  only  owns 
to  low  water  mark  of  navigable  waters. 


September  3,  1943, 

Conservation  Commission 
State  of  Missouri, 

Jefferson  City,  Missouri, 

Attention  Mr,  I,  T,  Bode,  Director. 

Cent lemon: 


i'N.is  will  acknowledge  receipt  of  your  recent 
an  opinion,  which  reads  in  part: 


request  for 


We  have  under  consideration  a proposal  to 
establish  a state  migratory  waterfowl  refuge 
on  some  low  water  sandbars  and  mud  flats  alonf 
® short  stretch  of  the  Missouri  River  between 
Boone  and  Moniteau  Counties  * On  the  Boone 
County  side  this  area  extends  from  the  center 
of  Section  11,  Township  47-N,  Range  14-W,  to 
the  southern  border  of  Section  3*  Township  46-N* 
Range  13-W*  * 


Following  our  established  procedure  of  setting 
up  all  area3  with  the  consent  of  the  landowner' 
or  legal  representative  thereof,  we  would  like 
to  determine  who  owns  or  has  jurisdiction  over 
the  type  oi  lands  described  above. 


The  lands  and  water  with  which  we  are  concerned 
would  include  the  river  channel  between  the  lines 
of  visible  vegetation#  The  land  area  alone  would 
cover  only  that  portion  which  is  exposed  between 
the  ordinary  high-water  and  low-water  levels*  No 
lands  above  the  high  water  levels  are  involved* 


Specifically,  who  owns  or  has  jurisdiction  over 
the  river  channel  between  the  lines  of  visible 
vegetation-- the  federal  government,  the  state, 
the  county,  or  the  adjoining  riparian  landowners?" 

The  law  is  well  established  that  title  to  beds  of  navi fable 
waters  passed  to  the  states  when  admitted  to  the  union.  " 
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In  Hecker  v.  Bleish,  3 S .W . (2d)  1008,  l,c.  1015-16,  in  so 
holding  the  court  said; 

”■»  # The  same  author,  in  section  166  of  the  said 
text,  states  the  following  as  the  generally  accepted 
rule  j * ■»  * 

"In  29  Cyc.  355,  it  is  said* 

"’No  title  to  the  soil  under  navigable  waters  was 
conferred  by  the  Constitution  upon  the  federal 
government,  so  far  as  the  original  states  were 
concerned,  but  the  title  remained  in  the  respec- 
tive states*  But  before  a state  is  admitted  and 
while  it  is  a territory,  the  federal  government 
is  vested  with  the  title  to  the  lands  under  water. 

This  title,  however,  except  as  conveyed  before  the 
admission  of  the  state,  is  relinquished  to  the  state 
upon  its  admission  into  the  Union,’ 

"The  rule  or  doctrine  Just  stated  finds  ample  support 
in  the  decisions  of  the  Federal  Supreme  Court  in  Pol- 
lard’s Lessee  v,  Hagan,  3 How.  212,  11  L.Ed.  565, 

Barney  v.  Keokuk,  94  U.S,  324,  24  L.EQ,  224,  and  Mo- 
bile Transp.  Co.  v.  Mobile,  187  U.S.  479,  23  S.  Ct, 

170,  47  L.Ed.  266, 

"In  Gould  on  the  Law  of  Waters  (3rd  Ed.)  Sec.  39, 
p.  94,  it  is  said: 

"’The  United  States  is  the  source  of  title  to  lands 
within  its  limits  which  are  not  within  the  bound- 
aries of  the  states,  and  the  new  states,  being  ad- 
mitted into  the  Union  upon  an  equal  footing  with  the 
original  states,  become  entitled  to  all  the  rights 
and  privileges  possessed  by  the  latter.  They  have 
the  same  rights,  sovereignty,  and  jurisdiction,  as 
to  the  soil  of  navigable  waters,  as  the  older  states; 
and  neither  the  right  of  the  United  States  to  the 
public  lands,  nor  the  power  conferred  upon  Congress 
to  make  laws  and  regulations  for  the  sale  and  dis- 
position thereof,  ehables  the  general  government  to 
grant  the  shores  and  bed  of  such  waters  within  the 
limits  of  a new  state  after  its  admission  into  the 
Union. ’ 
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"The  later  decisions  of  this  court  appear  no 
longer  to  follow  the  doctrine  which  seems  to  have 
been  announced  in  the  earlier  oases  of  Adams  v. 

St.  Louis,  and  Benson  v»  Morrow,  supra,  but  appear 
to  hold  to  the  rule  or  doctrine  announced  by  the 
Federal  Supreme  Court  in  the  cases  cited  supra, 
namely,  that  title  to  the  bed  or  soil  tinder  the 
navigable  waters  within  the  boundaries  of  the  state 
passed  from  the  United  States  to  the  state  of  Mis- 
souri upon  its  admission  into  the  Union,  and  when 
islands  spring  up  or  form  upon  the  soil  or  river 
bed  beneath  the  waters  of  navigable  rivers  within 
the  boundaries  of  the  state,  or  lands  are  mad©  by 
the  recession  of  the  waters  of  suoh  navigable  riv- 
ers, such  lands  are  part  of  the  public  domain,  and 
the  state,  by  right  of  sovereignty,  has  the  power 
and  authority  to  transfer  and  grant  its  title  there- 
to to  the  respeotive  counties  of  the  state  in  which 
such  lands  are  located,  to  be  held  by  such  counties 
for  school  purposes,  under  the  act  of  the  General 
Assembly  of  1895*  MeBaine  v.  Johnson,  155  Mo.  191, 

202,  55  S.W.  1031;  Moore  v.  Farmer,  156  Mo.  33, 

49,  56  S.W.  493,  79  Am.  St.  Rep*  504;  State  ex  rel. 
v.  Longfellow,  169  Mo.  109,  129,  69  S.W.  3^4;  Frank 
v.  Goddln,  193  Mo.  390,  395,  91  S.W,  1057,  112  Am. 

St.  Rep,  493." 

In  Martin  et  al.  v.  The  Lessee  of  Waddell,  10  L.  Ed,  997, 
l.c.  1013,  the  court  aaidt 

"For  when  the  Revolution  took  place  the  people 
of  each  State  became  themselves  sovereign;  and. 
in  that  character  hold  the  absolute  right  to  all 
their  navigable  waters  and  the  soils  under  them 
for  their  own  common  use,  subject  only  to  the 
rights  since  surrendered  by  the  Constitution  to 
the  general  government,*  * *" 

Also  in  United  States  v.  Utah,  75  L . Ed.  844,  l.c.  849,  283 
U*S,  64,  the  coiirt  said: 

n*  In  accordance  with  the  constitutional  prin- 
ciple of  the  equality  of  states,  the  title  to  the 
beds  of  rivers  within  Utah  passed  to  that  state  when 
It  was  admitted  to  the  Union,  If  the  rivers  were  then 
navigable;  and,  if  they  were  not  then  navigable,  the 
title  to  the  river  beds  remained  In  the  United  States. 

»«,  v ft 
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A riparian  owner  of  land  in  the  State  of  Missouri  owns 
land  only  to  the  low-water  mark  and  not  to  the  middle  of  the  thread 
of  the  navigable  stream. 

In  Prank  v.  Goddln,  193  Mo,  390,  l.c.  394,  the  court,  in  so 
holding,  said: 

* * In  the  first  plaoe,  whatever  be  the  common 
law  or  the  civil  law,  each  State  of  this  Union  may 
settle  for  itself  the  title  to  lands  formed  by  ac- 
cretions  within  its  boundaries,  (Barney  v,  Keokuk, 

94  U.S.  324 j St.  Louis  v.  Rutz,  138  U.S.  226). 

"in  the  second  place,  in  Missouri,  the  riparian 
owner  does  not  own  to  the  middle  of  the  thread 
of  a navigable  river,  ad  f ilum  medium  aquae  (Ben- 
son v.  Morrow,  61  Mo.  345 ) , but  only  owns  to  low 
water  mark.  (Cooley  v.  Golden,  117  Mo.  33;  State 
ex  rel.  v.  Longfellow,  169  Mo.  10ft*  )■»■*." 

See  also  Peterson  v.  City  of  St.  Joseph,  156  S.W.  (2d)  691, 
l.c.  694,  wherein  the  court  held  that  a riparian  owners  along  the 
Missouri  River  owned  to  the  water’s  edge,  and  may  claim  accretions 
to  their  lands*  In  so  holding,  the  court  said: 

" ’Accretions  must,  as  a rule,  in  their  forma- 
tion preserve  uninterrupted  contiguity.’  There- 
fore, ’alluvion  cannot  become  an  accretion  to 
land  by  extending  itself  until  it  meets  the  land, 
except  in  cases  where  the  title  to  the  land  ex- 
tends to  the  center  of  the  stream.  For  example , 
if  the  process  is  such  that  an  island  first  a- 
rises  from  tho  water,  and  afterwards  becomes 
connected  to  the  land  by  the  addition  of  accre- 
tions to  it,  the  title  to  the  island  will  not 
vest  in  the  riparian  owner  of  the  mainland.’ 

1 R.C.L.  pp.  232,  233. 

"In  Moore  v.  farmer,  156  Mo.  33,  l.c.  43,  56  S.W. 

493,  496,  79  Am.  St.  Rep.  504,  the  following  in- 
struction was,  in  effect,  approved.  ’The  court  in- 
structs that  the  Missouri  river  is  a navigable 
stream,  and  that  riparian  owners  along  said  river 
own  to  the  water’s  edge  only;  their  line  expand- 
ing as  the  waters  recede  and  accretions  form  to 
the  land,  and  contracting  as  the  waters  encroach 
upon  and  wash  away  their  land;  the  line  always  re- 
maining at  the  water’s  edge.  But  the  formation  or 
reliction  must  be  gradual  and  imperceptible,  and 
must  be  made  to  the  contiguous  land  so  as  to  change 
the  position  of  the  water’s  edge  or  margin.  And  if 
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* 

is  is  shown  by  the  preponderance  of  the  testi- 
mony in  the  case  that  the  land  In  controversy 
first  appeared  as  an  island  or  formation  of  soi jtf, 
sediment,  or  other  substances  out  In  the  midst  of 
the  Missouri  river,  to  which  accretions  were  formed 
from  the  deposit  of  soil  and  other  substances  by 
the  waters  of  said  river,  until  the  banks  of  said 
island  or  formation  extending  northward  united  with 
the  main  bank  of  the  river,  or  was  separated  there* 
from  by  a slough  or  depression  only,  then  such  lands 
are  not  an  accretion  to  the  main  bank  of  the  river 

In  a recent  decision,  Hartvedt  v.  Harpst,  173  S.W*  (2d)  65, 
l,c.  69,  the  court,  in  holding  that  a riparian  proprietor  on  a nav- 
igable stream  owns  to  the  low- water  mark,  said* 

’"It  Is  well  settled  in  this  state  # # * that  a 
riparian  proprietor  on  a navigable  stream  only 
owns  to  the  water’s  edge.'  Cox  v.  Arnold,  129 
Mo,  337,  341,  31  S.W.  592,  593,  50  Am..  St,  Rep. 

450.  'Upon  navigable  streams  (as  la  the  Missouri 
river)  the  riparian  owner  has  title  to  the  river 
bank  and  no  further.  The  river  bank  may  be  figur- 
ed at  and  to  low-water  mark.’  Doebbeling  v.  Hall, 

310  Mo  . 204,  215,  274  S.W.  1049,  41  A ,L  ,R . 332. 

We  take  judicial  notice  of  the  fact  that  the  Mis- 
souri River  is  a navigable  stream.  Wright  Lumber 
Company  v.  Ripley  Cotin ty,  270  Mo*  121,  131,  192  S.W, 

996;  Ileiberger  v.  Missouri  & Kansas  Telephone  Com- 
pany, 133  Mo.  App,  452,  458,  113  S.W.  730.*  * *tt 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that,  in  view 
of  the  foregoing  decisions,  the  State  of  Missouri  owns  the  beds  to  nav- 
igable waters  and  the  riparian  land  owner  owns  to  the  low-water  mark  of 
navigable  waters ♦ 

i 

• Respectfully  submitted, 

AUBREY .ft ...  HAMMETT,  Jr., 

APPROVED*  Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 

ARH/LD 


IN  RES 


CON  STI TTJTI  ON  A3*  LAW : 
OFFICERS : 

sheriff : 


Section  4,  Article  IV,  Constitution  o’f 
1945  does  not  penfrmit*  the  Governor  to 
fill  vacancy  in  office  of  sheriff.  Such 
vacancy  filled  by  County  Court. 


September  16,  194G 


/) 

Honorable  Paul  Boone 
Prosecuting  Attorney,  Ozark  County 
Gainesville,  Missouri 


Dear  Mr • Boone t 

This  will  acknowledge  receipt  of  your  letter  requesting  an 
official  opinion  of  this  department,  which  reads* 


MI  desire  your  opinion  In  connection  with 
a vacancy  in  the  office  of  Sheriff  of 
Ozark  County,  created  by  the  resignation 
of  the  Sheriff  elected  at  the  last  general 
election, 

"Section  4 of  Article  IV,  of  the  Constitution 
of  1945,  provides,  that  the  governor  shall 
fill  all  vacancies  in  public  offices  unless 
otherwise  provided  by  law. 

"Section  13143,  R.  S.  Mo.  1939,  provides  that 
In  case  of  vacancy  in  office  of  Sheriff,  the 
same  shall  be  filled  by  the  county  court. 


"Section  13143  does  not  seem  to  be  Inconsistent 
with  Section  4,  of  Article  IV,  of  the  Constitution 
of  1945,  however  since  there  has  been  .some  con- 
troversy about  the  matter,  please  give  me  your 
opinion  as  to  whether  the  appointment  should  be 
made  by  the  County  Court,  or  by  the  Governor." 

In  connection  with  your  question,  regarding  the  filling  of  a 
vacancy  in  the  office  of  sheriff,  we  must  look  to  the  appropriate 
constitutional  provision.  Article  IV,  Section  4,  of  the  Constit- 
ution of  1945  provides* 

"Power  of  Appointment  to  Fill  Vacancies— Tenure 
of  Appointees.—  The  governor  shall  fill  all 
vacancies  in  public  offices  unless  otherwise 
provided  by  law,  and  his  appointees  shall 
serve  until  their  successors  are  duly  elect- 
ed  or  appointed  and  qualified." 
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The  above  section,  in  substance,  is  the  same  as  Article  V, 
Seotion  11  of  the  Constitution  of  1875,  which  provides: 

"Vacancies  in  office--Governor  may  fill 

"When  any  office  shall  become  vacant,  the 
Governor,  unless  otherwise  provided  by 
law,  shall  appoint  a person  to  fill  such 
vacancy,  V/ho  shall  continue  in  office  until 
a successor  shall  have  been  duly  elected  or 
appointed  and  qualified  according  to  lav/," 

In  the  case  of  State  ex  rel,  Wayland  v.  Herring,  106  S.  W*  984, 
208  Mo.  708,  the  Supreme  Court  said  that  Section  11,  Article  V, 
supra,  was  intended  to  prevent  vacancies  In  office  and  to  provide 
a method  fop  filling  them  when  no  other  provision  is  made  by  law. 

At  S.  W*  l.c.  988,  the  following  appears: 


"*  * -»Tha  framers  of  our  Constitution,  when 
they  drew  Section  11,  art,  5,  thereof,  were 
considering  vacancies  in  public  offices. 

They  foresaw  that  for  various  reasons  such 
vacancies  were  inevitable,  and  in  order  to 
prevent  and  provide  for  these  vacancies  as 
far  as  possible.  In  order  that  the  public 
good  should  not  suffer  thereby,  they  framed 
this  section,  and  gave  to  the  Governor  the 
power  to  fill  these  vacancies  when  they  were 
not  otherwise  provided  for  by  law.  •*" 

Section  11509,  R.  3,  Mo.  1959,  provides  for  filling  vacancies  in 
state  and  county  offices  which  were  originally  filled  by  election  by 
the  people,  and  reads  as  follows: 

"Vacancies,  how  filled 

"Whenever  any  vacancy,  caused  In  any  manner  or 
by  any  means  whatsoever,  shall  occur  or  exist 
in  any  state  or  county  office  originally  filled 
by  election  by  the  people,  other  than  the  office 
of  lieutenant-governor,  state  senator,  represent- 
ative, sheriff  or  coroner,  such  vacancy  shall  be 
filled  by  appointment  by  the  governor?  and  the 
person  so  appointed  shall,  after  having  duly 
qualified  and  entered  upon  the  discharge  of  his 
duties  under  such  appointment,  continue  in  such 
office  until  the  first  Monday  in  January  next 
following  the  first  ensuing  general  election-- 
at  which  said  general  election  a person  shall 
be  elected  to  fill  the  unexpired  portion  of  such 
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term*  or  for  the  ensuing  regular  term,  as  the 
case  may  be,  and  shall  enter  upon  the  discharge 
of  the  duties  of  such  office  the  first  Monday 
in  January  next  following  said  election!  Pro- 
. vided,  however,  that  when  the  term  to  be  filled 
begins  or  shall  begin  on  any  day  other  than  the 
first  Monday  in  January,  the  appointee  of  the 
governor  shall  be  entitled  to  hold  such  office 
until  such  other  date,"  (underscoring  in  first 
part  of  section  ours,) 

In  the  case  of  ^tate  ex  rel,  Wayland  v.  Herring,  supra,  the 
constitutionality  of  Section  7028,  R.  S,  Mo,  1899,  which  is  the  same 
as  Section  11609,  supra,  was  attacked  as  being  in  conflict  with  Sec- 
tion 11,  Article  V,  of  the  Constitution  of  1875,  supra.  In  ruling 
on  the  question  and  declaring  Section  7028  to  be  constitutional,  the 
Supreme  Court  said,  at  S,  W.  l,c.  989: 


w*  & -fcThere  has  been  a uniform  legislative 
construction  of  section  11  of  article  5 
of  the  Constitution  since  its  adoption. 

That  construction  has  been  that  the  Legis- 
lature could  not  only  -provide  who  should 
make  appointments  to  fill  vacancies'  in  office, 
but  might  also  prescribe  the  term  of  the  per- 
sons so  appointed  to  fill  vacancies,  whether 
made  by  the  Governor  or  some  other  officer  or 
body.  While  courts  are  not  bound  to  follow 
legislative  construction  yet  when  such  con- 
struction has  been  contemporaneous  and  long 
continued,  it  Is  entitled  to  great  weight, 

Ry.  v.  Brick  Co,,  85  Mo,,  loc.  cit.  332;  State 
ex  rel,  v.  Stonestroot,  99  Mo.  361,  12  S.  W. 
895;  Amer,  & Eng.  Enc.  of  Law,  vol.  6,  p.  931. M 
(underscoring  ours.) 

# # 


Such  is  the  construction  which  has  been  given  to  Section  11, 
Article  V of  the  Constitution  of  1875,  which,  in  substance,  is  the 
same  as  Section  4,  Article  IV  of  the  1945  Constitution. 

The  effect  of  a later  Constitution  adopting  the  words  and  con- 
text of  a provision  in  a former  Constitution,  which  had  been  judici- 
ously construed,  was  stated  by  the  Supreme  Court  en  banc  in  the  case 
of  Ludlow-Saylor  Wire  Co.  v.  Wollbrinck, - 205  S.  W.  196,  275  Mo.  339, 
at  S.  W.  l.c.  199 i 


*r 

yl 


* 


"The  rule  is  firmly  settled  that  the 
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adoption  in  a later  Constitution  of  the 
words  and  context  of  another,  which  had 
boon  construed  by  a court  of  last  resort, 
is  presumed  (in  the  absence  of  a contrary 
intention)  to  have  been  done  to  give  the 
adopted  words  their  adjudicated  meaning. 

-;{■  •}:-« 

The  Legislature  has  provided  for  filling  a vacancy  in  the  office 
of  sheriff,  Section  13143,  R,  S.  Mo,  1939,  in  part,  provides* 


"Vacancy  in  office,  how  filled*— private  person 
may  execute  process,  when 


"Whenever  from  any  cause  the  office  of  sheriff 
becomes  vacant,  the  same  shall  be  filled  by 
the  county  court ; if  such  vacancy  happen  more 
than  nine  months  prior  to  the  time  of  holding 
a general  election,  such  county  court  shall 
immediately  order  a special  election  to  fill 
the  same,  and  the  person  by  it  appointed  shall 
hold  said  office  until  the  person  chosen  at 
such  election  shall  be  duly  qualified,  other- 
wise the  person  appointed  by  such  county  court 
shall  hold  office  until  the  person  chosen  at 
such  general  election  shall  be  duly  qualified; 
k #Such  election  shall  be  held  within  thirty 
days  after  the  vacancy  occurs,  and  the  county 
court  shall  cause  notice  of  the  same  to  be 
published  in  some  newspaper  published  within 
the  county,  and  if  there  should  be  no  news- 
paper published  in  said  county,  shall  then 
give  notice,  by  ten  written  handbills,  posted 
up  in  ten  of  the  most  public  places  in  the 
county,  for  twenty  days  prior  to  the  day  of 
holding  such  election.  Upon  the  occurrence 
of  such  vacancy,  it  shall  be  tho  duty  of  the 
presiding  justice  of  the  county  court,  if  such 
court  be  not  then  in  session,  to  call  a special 
term  thereof,  and  cause  said  election  to  be 
hold  in  pursuance  of  the  provisions  of  this 
section,  and  the  election  laws  regulating 
general  elections  in  this  state," 


While  it  is  true  that  Section  11,  Article  XX  of  the  Constitution 
of  1075  provided  that  a vacancy  in  tho  office  of  sheriff  would  be 
filled  by  the  County  Court,  it  does  not  necessarily  follow  that  Sec- 
tion 13143,  supra,  is  unconstitutional  and,  therefore,  inoperative 
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because'  the  provisions  of  Section  11,  Article  IX  of  the  1875  Con- 
stitution have  been  omitted  from  the  Constitution  of  1945.  Unless 
Section  13143,  supra,  is  inconsistent  with  our  present  Constitution 
it  shall  remain  in  full  force  and  effect* 

Regarding  the  repeal  of  existing  statutes  by  the  adoption  of  a 
new  Constitution,  the  rule  is  stated  in  Volume  16,  C*J«S*,  Section 
43a  at  page  91 t 


"While  a new  constitution  is,  by  its  very 
nature  intended  to  supersede  a prior  con- 
stitution, as  shown  above  in  Sec*  42,  it  is 
not  intended  to  supersede  the  entire  body 
of  statutory  law.  To  the  extent  that  exist- 
ing statutes  are  not  expressly  or  impliedly 
repealed  by  the  constitution,  or  by  con- 
stitutional amendment a,  they  remain  in  full 
force  and  effect.  ■>>  # 

Also  on  page  92  of  Volume  16,  the  following  appears i 

"«■  45-  -5*lt  is  a generally  aocepted  rule,  however, 
that  repeals  by  implication  are  not  favored)  in 
fact  there  is  a presumption  against  such  a re- 
peal* A constitutional  provision  does  not  re- 
peal a statute  on  the  ground  of  repugnance  or 
inconsistency  unless  they  are  clearly  repugnant 
and  so  inconsistent  that  they  cannot  have  con- 
current operation,  and,  in  order  to  effect  a 
repeal  by  revision,  a constitutional  provision 
must  bo  a revision  of  the  entire  subject  matter 
so  that  the  intention  that  the  provision  will 

be  a substitute  for  the  prior  statute  is  apparent* 

^ 

In  the  case  of  State  ox  rel.  Aquamsi  Land  Co.  v.  Iios tetter  et 
al*,  79  S.  W*(2d)  463,  336  Mo.  391,  a judgment  rendered  by  the  Cape 
Girardeau  Court  of  Common  Pleas  was  attacked  on  the  ground  that  at 
the  time  the  judgment  was  rendered  that  Court  was  no  longer  in 
existence.  It  "was  contended  that  prior  to  1924  the  Cape  Girardeau 
Court  of  Common  Pleas  was  provided  for  by  Section  5 of  the  old 
Schedule  of  the  Constitution  of  1875,  but  that  in  1924  the  adopt- 
ion of  Constitutional  amendment  21,  entitled  "Schedule"  made  no 
mention  of  the  Court  of  Common  Pleas  and  repealed  the  old  Schedule 
and  since  no  provision  for  the  continued  existence  of  that  Court 
was  included  in  the  newly  adopted  Schedule  it,  therefore,  became 
extinct.  There  was  also  a provision  In  the  now  Schedule  which  said 
that  all  lav/s,  not  inconsistent  with  the  Constitution  so  amended. 
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would  continue  in  force  until  amended  or  repealed.  The  Supreme  Court 
of  Missouri  in  ruling  on  the  question  said,  at  3,  W,  l*c.  468* 


’’The  plain  intent  of  the  foregoing  is  that  the 
Ijrovlslons  of  this  amendment  should  become 
operative  only  to  the  extent  that  new  provisions 
of  fundamental  lav/  submitted  therewith  were 
adopted  and  embodied  in  the  Constitution  itself. 

Nowhore  in  this  amendment  do  we  find  an  expression 
that  any  provision  of  the  old  schedule  was  repealed 
unless  in  conflict  with  the  purposes  and  provisions 
stated  in  the  new  schedule,  and  no  such  conflict 
appears,  Neither  do  we  find  therein  any  .provision 
that  the  authorisation  of  certain  courts  of  common 
pleas  appearing  in  section  5 of  the  old  schedule 
was  repealed.  As  for  the  other  twenty  amendments 
proposed,  the  only  one  with  which  this  authorization 
in  section  5 of  the  old  schedule  could  have  been 
in  conflict  or  superfluous  was  proposed  Amendment  IIo, 

7 relating  to  the  judicial  department,  and  this 
amendment  was  defeated.  No  new  fundamental  law 
affecting  the  prior  existing  constitutional  author- 
ization of  the  class  of  common  pleas  courts  within 
which  the  Cape  Girardeau  court  of  common  pleas  falls 
having  been  embodied  in  the  Constitution  itself, 
and  the  entire  subject  having  been  omitted  in  Amend- 
ment No,  21,  it  would  seem  that  tills  provision  of  the 
old  schedule  is  not  within  the  scope  of  the  new  sched- 
ule, and  was  not  affected  thereby.  Repeals  by  im- 
plication are  not  favored  (Cooley’s  Constitutional 
Limitations  (8  Ld.)  p,  516}  Black  on  Interpretation 
of  Laws  {2  lid,)  Sec.  107,  p,  551}  12  C.J.  p*  710, 
note  54}  "iindlich  on  Interpretation  of  Statutes,  Sec, 

210,  p,  200),  At  pago  281  in  the  authority  last 
cited  it  is  said:  ’A  rule  founded  in  reason  as  well 
as  in  abundant  authority,  that,  in  order  to  give  an 
act  not  covering  the  entire  ground  of  an  earlier  one, 
nor  clearly  intended  as  a substitute  for  it  the  effect 
of  repealing  it,  the  Implication  of  an  intention  to 
repeal  must  necessarily  flow  from  the  language  used, 
disclosing  a repugnancy  between  its  provisions  and 
those  of  the  earlier  law,  so  positive  as  to  be  irr- 
econcilable by  any  fair,  strict  or  liberal,  construct- 
ion of  it,  which  would,  without  destroying  its  evident 
Intent  and  meaning,  find  for  it  a reasonable  field  of 
operation,  preserving,  at  the  same  time,  the  force  of 
the  earlier  law,  and  construing  both  together  in  harm- 
ony with  the  whole  course  of  legislation  upon  the  subject.’ 
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The  same  authority  at  page  731,  holds  that  the 
'same  presumption  against  unnecessary  change  of 
law  exists  in  the  construction  of  a constitutional 
provision.  Also  see  Tackett  v.  Vogler,  86  Mo. 

480,  4Q3,m 

‘‘If*  *5<r  "W* 

A careful  study  of  Sections  11509  and  13143,  fails  to  disclose 
any  conflict  with  any  provision  of  the  new  Constitution*  Section  4, 
Article  IV  of  the  new  Constitution  says  that  the  Governor  shall  fill 
all  vacancies  in  public  office  unless  otherwise  provided  by  law,  and 
the  Legislature  has  enacted  a law  for  filling  a vacancy  in  the  office 
of  sheriff  which  provides  that  such  vacancy  shall  be  filled  by  the 
County  Court,  In  the  absence  of  any  inconsistency  with  the  Constit- 
ution, that  law  remains  operative  and  in  full  force  and  effect  as 
Is  provided  in  Section  2,  of  the  Schedule  of  the  Constitution  of 
1945,  which.  In  part,  provides* 

"Effect  on  Existing  Laws*— All  laws  in  force 
at  the  time  of  the  adoption  of  this  Constit- 
ution and  consistent  therewith  shall  remain 
In  full  force  and  effect  until  amended  or 
repealed  by  the  general  assembly.  «■  * 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this  department 
that  a vacancy  in  the  office  of  sheriff  shall  be  filled  by  the 
County  Court  as  provided  by  Section  13143,  R*  S.  Mo.  1959,  which 
does  not  conflict  with  any  provision  of  the  Constitution  of  1945. 


Respectfully  submitted. 


APPROVED * 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 


J.  E,  TAYLOR 
Attorney  General 


Honorable  Gordon  E.  Boyer 
Prosecuting  Attorney 
Lamar , Mi s s o u r i 

Dear  Mr.  Boyer: 

Since  rendering  to  you  the  opinion  under  date  of  August 
36,  1946,  on  the  question  of  v/hether  or  not  the  county  court 
is  required  to  have  a seal,  since  under  the  Constitution  and 
Senate  Bill  329  of  the  63rd  General  Assembly  it  is  no  longer 
considered  as  a court  of  record,  it  has  been  called  to  the 
attention  of  tni?  department  that  there  are  a number  of 
statutes  v-Mch  require  the  seal  of  the  oounty  court  to  be 
attached  to  documents,  and  for  that  reason  the  county  court 
should  continue  to  have  a seal.  Therefore,  General  Taylor 
has  decided  to  re-consider  the  aforesaid  opinion  in  the  light 
of  these  suggestions. 

Some  of  the  statutes  in  which  a seal  is  required,  and 
which  stand  unre pealed,  are  as  follows: 

Section  8 of  Senate  Bill  483,  enacted  by  the  63rd  General 
Assembly  and  a mo  roved  July  12,  1946,  requires  the  clerk:  of 
the  county  court  to  give  a bond,  one  of  the  conditions  of 
which  is  that  he  will  deliver  to  his  successor  * * * * *t 
seals,*  * * * * * belonging  to  his  office. 

Section  10  of  said  bill  provides  in  part  as  follows: 

"Every  clerk  of  a county  court  shall  keep 
an  accurate  record  of  the  orders,  rules, 
and  proceedings  of  the  county  court,  and 
shall  make  a complete  alphabetical  index 
thereto;  issuo  and  attest  all  process, 
when  required  by  law,  and  affix  the  seal 
of  his  office  thereto;*  * *’» 

Section  12  of  said  bill  provides  as  follows: 

■'The  clerk  of  the  county  court  shall  have 
power  and  is  authorized  to  administer  oaths 
and  affirmations  in  all  matters  and  pro- 
ceedings incident  to  the  exercise  of  the 
powers  and  duties  of  his  office,  and  inci- 
dent to  the  powers  and  proceedings  of  the 
county  court  of  which  ho  is  clerk;  and 
shall  have  power  and  authority  to  administer 
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oaths  and  affirmations,  and  to  take  and 
certify  depositions  within  the  respective 
counties  in  all  coses  where  oaths  or 
affirmations  are  required  by  law  to  be 
administered.  And,  when  required,  he 
shall  affix  thereto  his  jurat  and  the 
seal  of  the  county  court  of  which  he  is 
clerk.” 

Section  1852  R.  S.  Mo.  1939  requires  that  bonds  of 
certain  officers,  some  of  which  may  he  filed  in  the  office  of 
.the  county  clerk,  may  be  sued  upon  when  suoh  bonds  are  duly 
certified  by  the  seal  of  the  officer  and  whose  custody  the 
bond  is  required  by  law  to  be  kept. 

Section  1854  R,  S.  Mo.  1959  is  to  the  same  effect  and 
provides  that  bonds  filed  in  certain  offices,  when  duly  oertl 
fied  and  attested  with  the  seal  of  the  officer  to  whom,  by 
law,  the  custody  of  the  same  is  committed,  shall  be  used  in 
evidence. 

Under  the  Laws  of  the  United  States  on  the  subject  of 
authentication  of  records,  etc,,  we  find  this  provision  on 
page  3985  of  the  Revised  Statutes  of  Missouri,  1939: 

”*  * * The  records  and  judicial  proceedings 
of  the  courts  of  any  state  or  territory, 
or  af  any  such  country,  shall  be  proved 
or  admitted  in  any  other  court  within  the 
United  States,  by  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed, 
if  there  be  a seal,  together  with  a certi- 
ficate, of  the  judge,  chief  justice  or 
presiding  magistrate,  that  the  said  attes- 
tation is  in  due  form,  and  the  said  records 
and  judicial  proceedings,  so  authenticated, 
shall  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United 
States  as  they  have  by  law  or  usage  in 
the  courts  of  the  state  from  which  they, 
are  taken.” 

Section  13384  R.  S.  Mo.  1939,  as  amended  by  House  Bill 
743  of  the  63rd  General  Assembly,  requires  that  a notary 
public’s  bond,  after  having  been  recorded  in  the  office  of 
the  county  clerk,  shall  be  filed  in  the  office  of  the  Secre- 
tary of  State  and  rnay  be  sued  upon.  While  this  section  does 
specifically  provide  for  the  seal  of  the  county  court  to, be 
attached  thereto,  it  has  been  e practice  that  such  seal  be 
attached . 

Probably  there  are  other  statutes  requiring  the  seal  of 
the  county  court  on  records  and  documents  certified  by  the 
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clerk  of  that  court;  however  the  statutes /which  wo  have  speci- 
fically referred  to  herein  contemplate  that  the  seal  of  tho 
county  court  be  used,.  These  statutes  have  not  been  repealed 
or  modified  by  the  63rd  General  Assembly, 

Section  8 of  the  Schedule  of  the  194-5  Constitution  pro- 
vides: 

"All  laws  in  force  at  the  time  of  the 
adoption  of  this  Constitution  and  con- 
sistent therewith  shall  remain  in  full 
force  and  effect  until  amended  o,r  repealed 
by  the  general  assembly,*  * *” 

We  do  not  think  the  statutes  herein  before  referred  to 
which  require  the  clerk  of  the  county  court  to  use  the  seal 
of  the  county  court  in  attestation  of  records  and  documents 
under  his  custody,  would  be  inconsistent  with  the  Constitution 
of  1945,  While  Senate  Bill  229  of  the  63rd  General  Assembly  , 
eliminates  "county  courts”  from  Section  1990  R,  S,  Mo,  1939 
which  provides  what  courts  shall  be  courts  of  record , never- 
theless, this  act  does  not  go  so  far  as  to  say  that  county 
courts,  even  though  they  are  not  courts  of  records,  may  not 
have  a seal,  * 

Section  1991  R,  S.  Mo,  1939  does  provide  that  courts  of 
record  have  a seal,  but  we  find  no  statute  which  prohibits  a 
court  not  of  record  from  having  a seal.  In  view  of  the  fact 
that  the  unrepealed  statute  hereinbefore  referred  to,  relat- 
ing to  the  duties  of  the  county  clerk  in  using  the  county 
court  seal  when  certifying  records,  have  not  been  repealed  or 
amended,  then  we  think  chat  in  order  to  give  those  statutes 
a full  meaning,  the  county  court  would  still  be  required  to 
keep  the  seal.  The  rule  of  statutory  construction  which 
would  be  a ; li cable  here  is  found  in  the  case  of  Davis  Con- 
struction Co,,  Inc.,  vs.  State  Highway  Commission,  141  3,W. 
(2d)  314,  whioh  rule,  at  1.  c.  231,  is  as  follows: 

”It  is  a well  settled  rule  that  all  parts 
of  a statute  must,  if  possible,  be  recon- 
ciled and  all  given  meaning  and  effect-, 
and  that  a party  cannot  talcs  out  isolated 
sections  and  disre  ard  other  and  equally 
important  sections  of  the  statute." 

CONCLUSION 


Applying  the  foregoing  rule  of  statutory  construction  and 
reasoning,  it  is  the  opinion  of  this  department  that  the  county 
courts,  even  though  they  may. not  be  courts  of  record  under  the 
statutes  of  this  state,  still  in  order  for  tho  clerk  of  that 
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court  to  perform.  Ms  duties  under  the  statutes,  such  courts 
should  have  a seal.  It  is  further  the  opinion  of  this  depart- 
ment that  the  opinion  hereinbefore  referred  to  directed  to 
you  under  date  of  August  26,  1946,  should  he  end  is  hereby- 
amended  and  modified  to  the  extent  that  county  courts  should 
have  and  use  a seal. 

Respectfully  submitted. 


TYRE  W.  HJRTOiT 

- i Assistant  Attorney  General 

* 
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Without  authority  to  limit,  the  statutory 
qualification-period  of  registered 
apprentice  to  five  years  by  regulation. 


Hovembar  8,  1946 


Dr.  J.  R.  Bockhorst,  Secretary 
Missouri  State  Board  of  Optometry 
40 32 A W . F 1 or i s a an t Av  e nue 
St,  Louis  V,  Missouri 
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Dear  Sir: 


Vie  hereby  acknowledge  receipt  of  your  recent 
request  for  an  opinion,  which  reads  as  follows i 

"The  State  Board  of  Optometry  will 
greatly  appreciate  your  office  giving 
the  Board  an  opinion  in  connection 
with  the  following  matter* 

"Pursuant  to  Section  10115  of  the  Re- 
vised Statutes  of  Missouri,  1939,  a 
person  1 who  has  studied  for  three 
years  as  a registered  apprentice  under 
an  optometrist  registered  under  the 
lav/s  of  this  state*  and  who  possesses 
the  other  proscribed  qualifications, 
may  be  examined  by  the  State  Board  ’to 
determine  his  fitness  to  receive  a 
Certificate  of  Registration  as  a Regis- 
tered Optometrist.’  In  1943,  the  Mis- 
souri General  Assembly  amended  Section 
10115  so  that  it  now  provides  that  said 
'threo  years  of  study  as  a registered 
apprentice  shall  hp.ve  been  started  prior 
to  October  1,  1943,’  (see  Laws  of  Mis- 
souri, 1943,  Pages  973  to  976).  The 
intention  of  the  Legislature  in  so  amend- 
ing the  Optometric  Law  was  to  prevent 
the  possibility  of  a porson’s  becoming  a 
Registered  Optometrist  by  serving  as  an 
apprentice,  it  being  the  feeling  of  the 
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Legislature  ana  of  the  State  Board 
of  Optometry  that  all  persons  practicing 
Opto  retry  today  should  have  formal 
schooling  in  optomotry, 

"In  order  to  further  put  into  effect  the 
intention  of  the  Legislature,  as  expressed 
in  the  Optometry  Lav/,  the  State  Board  of 
Optometry  would  like  to  issue  a ruling  so 
as  to  compel  the  men  who  aro  presently 
serving  as  apprentices  to  either  become 
Optometrists  or  to  stop  practicing  as 
apprentices.  The  Board  believes  that  it 
has  the  power  by  virtue  of  Section  10125 
which  reads  as  follows: 

" • The  State  Board  of  Optomotry  may 
adopt  reasonable  rules  and  regulations 
relating  to  tlio  enforcement  of  the  pro- 
visions of  this  Chapter,1 

“The  rule  which  the  State  Board  of  Optom- 
etry would  like  to  adopt  would  road  as 
follows : 

“•Pursuant  to  Missouri  Law,  a regis- 
tered a prentice  who  has  studied  under 
an  Optometrist  for  throe  years  and  who 
possesses  certain  other  prescribed 
qualifications  may.  bo  examined  by  the 
..State  Board  to  determine  his  fitness 
to  receive  a Certificate  of  Registra- 
tion as  a Registered  Optometrist, 

•'ivory  registered  apprentice  shall,  at 
the  end  of  five  years  of  such  study, 
bo  examined  by  the  Sta^e  Board  of 
Optomotry  to  determine  his  fitness  to 
receive  a Certificate  of  Registration 
as  a Registered  Optometrist,  If  the 
registered  apprentice  fails  in  such 
examination,  ho  may  apply  for  another 
examination  within  ono  year  of  the 
original  application  date.  Failure  at 
the  second  examination  or  failure  to 
apply  for  either  examination  at  the 
timo  recurred  by  this  rule  shall  con- 
stitute grounds  for  the  Btato  Board *s 
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refuaal  to  renew  tho  applicant’s 
Certificate  as  a registered  appron- 
tice.’  ' 

"■  ill  your  office  please  be  so  kind  as 
to  give  our  Board  an  opinion  as  to  whether 
or  not  tho  State  Board  may  promulgate  such 
a rule  and  as  to  its  validity 

Your  request  makes  reference  to  Section  10115,  Laws 
of  Missouri,  1943,  page  973,  and  that  section  in  its  entirety 
provides : 

"A  person  is  qualified  to  receive  a 
certificate  of  registration  as  a regis- 
tered optometrists 

"(a)*  V/ho  is  at  least  21  years  of  age, 

” (b)  , l.'ho  is  of  good  moral  character 
and  temperate  habits. 

"(c).  Who  has  graduated  from  a high 
school  or  secondary  school  approved  by 
the  state  board  of • optometry  or  who  has 
completed  an  equivalent  course  of  study  as 
determined  by  an  examination  conducted  by 
the  state  board  of  optometry, 

"(d).  Who  has  graduated  from  a school  of  * 

* optometry  approved  by  the  state  board  of 

optometry  or- who  has  studied  for  three 
years  as  a registered  apprentice  under 
an  optometrist  registered  under  tho  laws 
of  this  state  provided  that  said  throe 
years  of  study  as  a registered  apprentice 
shall. have  been  started  prior  to  October 
1,  1943. 

"(0),  Who  has  passed  a satisfactory  exam- 
ination conducted  by  tho  state  board  of 
optometry  to  determine  his  fitness  to  re- 
ceive a certificate  of  registration  as  a 
registered  optometrist ," 

It  is  under  this  section  that  'the  proposed  rule  is 
to  bo  adopted  and  the  provisions  of  this  section  are  definite 
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enough  to  require  no  interpolation.  Any  person  who  is 
qualified  under  this  section  is  entitled  to  receive  a cer- 
tificate of  registration  as  a registered  optometrist.  The 
Missouri  State  Board  of  Optometry  proposes,  by  regulation, 
to  limit  the  period  of  time  that  a registered  apprentice- 
optometrist  may  continue  in  that  status.  We  must,  therefore, 
determine  whether  or  not  that  board  has  authority  to  increase 
this  period  of  time, 

59  C,  J,,  page  112,  Section  119,  states: 

"Powers  granted  to  state  administrative 
agencies  must  be  exercised  in  a just 
and  reasonable  manner,  and  in  conform- 
ity with  the  statutory  or  constitutional 
source  of  the  power  conferred,” 

In  support  of  this  statement  several  cases  are  cited. 
In  the  case  of  Kaw  Valley  Drainage  Dist,  v,  Missouri  Pac,  Ry, 
Go,,  99  Kans,  188,  161  Pac,  937,  1.  c,  945,  it  is  held: 

"*  # * when  the  state  creates  an  agency 
to  serve  its  public  needs  and  confers 
administrative  powers  upon  it,  whatever 
bo  the  language  of  the  statutes  confer- 
ring such  powers,  a just  and  reasonable 
exercise  of  tuch  powers  Is  intended,  and 
the  power  to  mako  or  exercise  unreason- 
able, arbitrary,  and  confiscatory  orders 
is  not  intended,  Such  is  the  spirit  of  • 
our  own  Bill  of  Rights  and  of  the  Four- 
teenth Amendment  which  have  been  ex- 
pounded times  without  number  by  this 
court  and  by  the  federal  Supreme  Court," 

In  the  case  of  State  ex  rel,  l.oolridge  v,  Morehead, 
100  Neb,,  864,  161  N,  V,  569,  LRA  1917D,  310,  the  Supreme  Court 
of  Nebraska,  In  discussing  a state  banking  board,  stated  in  161 
I'l , W , , 1,  c,  572,  as  follows: 

. "The  powers  of  the  board  not  granted 
by  the  statute  are  withhold , Morrill 
v,  Jones,  106  U,  S.  466,  1 Sup,  Ct, 

423,  27  L,  lid,  267;  Scribner  State  Bank 
v.  Ransom,  35  S.  B.  244,  151  N.  W,  1023; 

State  v.  Cook,  174  Mo.  100,  73  S.  W.  489,” 
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The  rule  is  well  stated  in  the  case  of  Huffman  v. 
State  Roads  Commission,  137  Atl.  353  (Md.),  1,  c.  366,  as 
follows:  * 

" **  It  is  generally  recognized, 
however,  that,  while  such  agencies 
are  governmental,  they  have  no  powers, 
but  such  as  are  expressly  delegated, 
to  them  by  the  organic  or  statutory 
law  of  the  government  of  which  they 
are  a part,  or  such  as  are  by  implica- 
tion essential  to  the  full  and  adequate 
, exercise  of  such  express  powers,”. 

The  following  cases  are  in  accord  with  the  last 
stated  rule:  City  of  Newark  v.  Civil  Service  Commission,  177 
Atl,  868,  115  N,  3 . L,  26  j State  v,  Erickson,  244  Pac*  287,  75 
Mont*  429 j State  ex  rel#  Collins  v,  Holladay,  252  N,  W,  733, 

62  S # D t 256  f 

Section  10115#  Laws  of  Missouri,  1943,  page  973,  pro- 
vides for  a three-year  period  of  study  for  a registered  aopren- 
tice-optometrist*  The  Missouri  State  Board  of  Optometry  pro- 
poses to  plao'e  a maximum  period  of  time  for  which  a registered 
apprentice-optometrist  may  continue  his  study,  which,  under 
the  rules  set  out  herein,  is  not  within  Its  authority. 


Conclusion 

It  is,  therefore,  the  opinion  of  this  department 
that,  since  Section  10115,  Laws  of  Missouri,  1943,  page  973, 
sets  forth  the  qualifications  that  a person  must  have  to  re- 
ceive a certificate  of  registration  as  a registered  optometrist 
the  State  Board  of  Optometry  is  without  authority  to  limit  the 
qualification-period  of  study  of  a registered  apprentice  under 
a registered  optometrist,  to  five  years,  by  adoption  of  a reg- 
ulation to  that  effect*. 


Respectfully  submitted. 


APPROVED: 


J.  MART  III  ANDERSON 
assistant  Attorney  General 


J * E.  TAYLOR 
Attorney  General 


TAXATIONS 
COUNTY  COURTS s 


Section  13763,  R.  S*  Mo.  1939  is  a complete  scheme  providing 
for  the  levying  and  expenditures  of  funds  for  particular 
road  purposes. 


February  8,  1946 


FILED 


Mr.  0,  R,  Breidenstein 
Prosecuting  Attorney 
Kah  oka  „•  Mi  s s our  i 


Rear  Sirs 


This  will  acknowledge  receipt  of  your  letter  of  recent  date 
requesting  an  o fioial  opinion  of  this  department,  which  letter  reads 
as  follows* 


‘*1  would  like  to  aak  an  opinion  of  your  de- 
partment • 

"At  the  last  general  election  thiB  county  voted 
to  increase  the  tax  levy  by  ten  cents  on  the 
one  hundred  dollars  valuation  to  raise  money 
to  construct  and  maintain  all  weather  roads 
in  the  county,  as  authorised  by  Section  13763, 
R.  S.  Mo « 1939. 

ttIn  this  oounty  are  several  special  road  dis- 
tricts. Should  that  part  of  this  tax  which 
is  collected  on  property  in  these  road  dis- 
tricts be  turned  over  to  these  special  road 
districts  to  be  by  them  expended  for  the  con- 
struction and  maintenance  of  suoh  all  weather 
roads,  or  should  this  fund  be  administered 
by  the  -county  court,’1 


Your  question  as  to  whether  or  not  part  of  the  te.x  which  is 
collected  on  the  property  in  special  road  districts  should  bo  turned 
over  to  these  road  districts  and  expended  by  them  is  answered  in  the 
same  section  which  gives  authority  for  the  imposition  of  said  tax. 

Section  13763,  R*  S*  Mo.  1939,  in  its  pertinent  part,  reads  as 

follows* 

,tI*  * * and  said  tax  shall  be  kept  as  a special 
fund  for  the  purpose  or  purposes  voted  and 
shall  be  expended  under  the  direction  of  the 
oounty  court  for  the  purpose  for  which  it  was 
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voted  and  none  other*  Provided,  that  if  the 
county  court  deems  it  advisable  they  may  is- 
sue warrants  against  said  tax  in  advance  of 
its  collection,  (R.  S',  1929,  Sec,  12104, )” 

Our  interpretation  of  the  above  quotation  is  that  the  County 
Court  has  complete  control  over  the  expenditure  of  the  monies  rained 
by  any  levy  authorized  under  this  section  of  the  Missouri  statutes. 
We  believe  tho  statute  is  sufficiently  express’  and  unambiguous,  and 
contains  its  own  direction  for  expending  the  funds  raised  under  said 
Seoti  on.  . 


We  are  aware  that  a conflict  appears  to  arise  between  Section 
13763,  R,  S’,  Mo.  1939,  and  other  seotlons  of  the  Missouri  Statutes  for 
the  levy  of  road  taxes  and  the  distribution  bf  the  funds  raised  thereby. 
We  have  examined  those  statutes  and  find  that  the  levies  made  thereunder 
are  upon  a different  basis  then  the  levy  made  under  Section  13763,  supra 
or  that  they  relate  back  to  another  statute  that  provides  for  the  levy. 
For  example.  Section  8626,  R,  S,  Mo.  1939,  provides  for  the  general  levy 
of  road  taxes  as  follows* 

,,!The  county  oourts  in  the  several  counties 
of  this  state,  having  a population  of  less 
than  two  hundred  and  fifty  thousand  inhab- 
itants, at  the  May  term  thereof  in  each 
year,  shall  levy  upon  all  real  and  personal 
property  made  taxable  by  law  a tax  of  not 
more  than  twenty  cents  on  the  one  hundred 
dollars  valuation  as  a road  tax.  Which  levy 
shall  be  .oollected  and  paid  into  tho  county 
treasury  as  other  revenue,  and  shall  be 
placed  to  the  oredit  of  the  ’county  road 
and  bridge  fund.’”  R.  S.  1929,  Sec.  7890* 

Sections  8527  and  8715,  R.  S,  Mo.  1939,  are  in  furtherance  of  the  di- 
rection in  Section  8526,  R,  S,  Mo.  1959.  However,  Section  13763, „R.  S. 
Ho.  1939,  is  a special  statute  providing  for  the  levy  of  taxes  for  a 
particular  road  fund,  and  contains  within  itself  a complete  scheme  for 
the  levying  and  expending  of  the  funds  raised  thereunder.  Where  a 
statute  is  by  nature  a special  statute  and  contains  a complete  scheme 
within  itself,  such  statute  will  prevail  over  tho  general  statutes  re- 
lating to  the  same  subject  matter.  The  care  of  St^te  v.  Ross,  57  S.  Ct. 
60,  299  U,  S.  72,  held  that  speoial  statutory  provisions  prevail  over 
general  onos  which,  in  absence  of  special  provisions,  would  control. 

The  same  principle  was  announced  in  State  ex  rol.  McDowell  v»  Smith, 

67  S,  W,  (2d)  50,  334  Mo.  653,  the  oourt  holding  where  speoial  and 
general  statutes  relate  to  tho  same  subject  matter,  a special  act  will 
prevail  as  far  as  particular  subject-matter  comes  within  its  provisions. 
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At  1,  o.  57,  the  court  soldi 

* (10-12)  ’It  is  the  established  rule  of 
construction  that  the  law  does  not  favor 
repeal  by  implication  but  that  where  there 
are  two  or  more  provisions  relating  to  the 
same  subject  matter  they  must,  if  possible, 
be  construed  so  as  to  maintain  the  integrity 
of  both.  It  is  also  a rule  that  where  two 
statutes  treat  of  the  same  subject  matter, 
one  being  speoial  and  the  other  general,  un- 
less they  are  irreoonoilably  inconsistent, 
the  latter,  although  later  in  date,  will  not 
be  held  to  have  repealed  the  former,  but  the 
special  act  will  prevail  In  its  application 
to  the  subject  matter  as  far  as  coming  within 
it's  particular  provisions,^  Lewi s- Sutherland, 

Stkt , Const.  volT"  1 (2d  Ed. ) Section  274,  pp. 

537-&39.  See,  also.  State  ex  rel.  Rutledge  v. 

School  Board,  131  Mo.  605,  516,  33  S.  W.  3| 

Hanker  v.  Faulhaber,  94  Mo.  430,  440,  6 S,  W, 

372,”  (underscoring  ours.) 

None  of  the  other  sections  of  the  statutes  that  we  have  examined  con- 
tain such  a complete  scheme  or  could  stand  alorie  in  all  aspects  as 
does  Section  13763,  supra.  For  those  reasons  we  do  not  believe  the 
other  sections  of  the  statutes  relating  to  the  distribution  of  monies 
raised  upon  property  in  speoial  road  districts  are  applicable. 

CONCLUSION 

In  our  opinion  funds  raised  under  Section  13763,  R.  S.  Mo.  1939# 
may  be  expended  under  direction  of  the  county  court  for  the  purposes  for 
which  they  were  voled  and  rone  other,  as  provided  by  statute. 

Respectfully  submitted. 


APPROVED t 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


WCBtmwjda 
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ELECTIONS: 


PRIMARIES: 


* ‘ \.i 

Who  entitled  to  be  considered  candidates; 
what  is  a proper  declaration  of 
candidacy* 


July  1,  1946 


FILED 

77 


' r , Llyn  Bradford 
Prosecuting  Attorney 
Phelps  County 
Rolla , hi o s our i 


This  acknowledges  your  request,  which  is  as  follows: 

"X  would  very  much  appreciate  having  an 
official  opinion  from  your  office  as  to 
the  following  state  of  facts: 

"On  the  last  day  for  filing  declarations 
of  candidacy,  that  is,  on  April  30,  thore 
was  filed  in  the  office  of  the  County 
Clerk  of  Phelps  County  the  declaration 
of  a certain  individual  as  a Republican 
candidate  for  the  office  of  County  Treas- 
urer, The  name  of  this  individual  was 
written  on  the  declaration  and  brought 
in  by  another  party  an  l filed  by  such 
other  party.  The  declaration  was  not 
signed  by  anybody  as  an  agent  of  the  can- 
didate, but  the  name  of  the  candidate 
was  written  on  tuo  declaration  as  if  he 
himself  had  signed  it, 

"A  few  days  after  the  30th.  of  April  and 
after  the  expiration  of  the  date  for  filing 
such  declarations,  the  individual  who  was 
supposed  to  no  a candidate  appeared  in  the 
office  of  the  County  clerk  and  stated  to 
the  County  - Clerk  he  had  not  signed  the  dec- 
laration, and  that  he  was  not  a candidate. 

Over  a month  later,  this  same  individual 
wrote  the  County  Clerk  a letter  in  which 
ho  requested  that  his  name  appear  on  the 
ballot  as  a candidate)  in  accordance  with 


Y\ 

pi 


r . Llyn  Bradford 


tli  o declaration  that  had  he  on  previously 
filed,  and  saying  that  he  authorized  the 
Clerk  to  put  his  name  on  the  ticket*  The 
letter  was  written  in  the  present  tense 
and  did  not  state  that  he  had  authorised 
the  party  who  filed  the  declaration  to  do 
so  at  the  time  that  it  was  done  on  April 
30, 

"The  question  now  is  whether  under  the 
provisions  of  Section  #11550  of  Laws  of 
Missouri,  1944,  Page  25,  there  has  been 
a valid  filing  by  this  candidate.  There 
■is  no  question  but  what  he  himself  did 
not  sign  the  declaration,  and  he  did  not 
authorize  such  declaration  to  be  filed  in 
his  behalf  at  the  time  this  occurred,  he 
wholly  disclaimed  any  responsibility  for 
the  filing  in  a personal  conversation  with 
the  County  Clerk,  but  thereafter  requested 
in  writing  that  his  name  appear  on  the  bal- 
lot as  a candidate, 

"In  view  of  the  fact  that  sample  ballots 
will  be  printed  by  the  County  Clerk  in  the 
near  future,  X would  appreciate  receiving 
this  opinion  as  soon  as  you  can  conveniently 
prepare  it  and  send  it  to  mo." 


ho plying  to  the 
1944,  Cictra  Cession. 


iocuion 


11550, 


haws  oj 


.as  on. 


provides  as  follows  ( omitting  form) 


Hr 


The  name  of  no  candidate  shall  be  printed 


upon  any  on 


icial  ballot 


ac  any  primary 


election,  unless  such  candidate  has  on  or 

sday  of  April  preceding 


do  lore  'chi 


last 


such  primary  filed  a written  declaration, 
as  provided  in  this  article,  stating  his 
full  name,  residence,  office  for  which  he 
proposes  as  a candidate,  the  party  upon 
whose  ticket  ho  is  to  bo  a candidate,  that 
if  nominated  and.  elected  to  such  office 
he  will  qualify,  and  such  declaration  shall 
bo  in  substantially-  the  followin  ' form; 

....  ....  .-.if 


Llyn  Bradford 


Jir 


In  tho  case  of  State  v,  Arnold,  210  8*V.;*  374,  277  I.o, 
474,  our  Supreme  Court,  on  banc  (1919),  decided  a case  where 
tho  petitioner  desired  to  file  as  a candidate  but  was  unable 
to  find  the  officer  (treasurer)  to  make  payment  to  and  get 
receipt  on  the  last  day  of  filing,  and  on  tb.a  day  following 
did  locate  him  and  made  tender  and  was  refused*  In  ruling 
tlie  petitioner  was  entitled  to  file,  the  court  said: 

"In  such  case  the  unt  ranine  led  constitu- 
tional privilege  of  all  eligible  persons 
to  become  candidates  for  office  requires 
us,  if  we  are  to  escape  holding  this 
statute  invalid  for  that  it  contravenes 
the  spirit  and  the  letter  of  the  Oonstitu-  : 
tion  in  denying  this  privilege,  to  say 
that,  if  the  proposed  candidate  be  in  no 
wise  in  default,  and  the  death  of  the 
treasurer,  or  the  latter’s  illness,  or 
his  absence  from  his  office,  from  the  city, 
or  from  the  state,  shall  prevent  the  making 
of  the  required  deposit  and  tho  obtentlon 
of  the  required  receipt  on  the  day  pro- 
scribed by  the  letter  of  the  statute,  all 
that  should  bo  required  is  the  earliest 
possible  payment  and  obtentlon  and  filing 
thereafter  of  such  receipt,  provided  such 
filing  of  tho  receipt  shall  bo  in  time  to 
allow  of  the  performance  by  the  board  of 
election  commissioners  of  the  very  first 
03?  the  ensuing  duties  Incumbent  upon  them 
by  law*  The  fair,  just,  and  equitable 
construction  by  this  court  of  the  election 
laws  and  machinery  of  this  state  in  the 
■ analogous  cases  of  dance  v«  Koarby,  251 

15 o*  374,  158  S G29,  and  State  ox  rel* 
v.  Seibol,  262  ho*  220,  171  b»f.  GO,  ruled 
by  this  court  in  opinions  by  Lamm,  0*  J., 
requires  such  a construction  of  this  stat- 
ute at  our  hands • Tho  demurrer  should  be 
overruled » " 


In  the  case  of  Gtato  ex  pel. 


■odd  v.  bye  (ho.  App*)  , 1G 


3.17.  (2d) 
held  that 
rently  wi 
date  June 


1055,  the  Springfield  Coup 
the  receipts  need  not  ne.ee 
th  the  declaration.  There 
1,  1942,  wore  deposited  wi 


t of  Appeals , in  1942, 
ss aril y bo  filed  con our - 
tha  receipts,  bearing 
Ltil  "G  ho  county  clerk  July 


Mr.  Llyn  Bradford 


_A_ 


1942,  and  that  was  by  the  court  held  to  be  compliance  in  that 
respect.  The  other  point  there  ruled  was  that  if  the  signer 
for  another  had  authority  from  that  other  to  si  n the  "other" 
name  to  the  declaration,  such  signing  will  be  approved  by  the 
court.  That  case,  from  the  writer's  viewpoint,  stretches  the 
lav/-  to  uphold  the  filing,  and  if  it  had  been  certified  to  the 
Supreme  Court  it  is  doubtful  whether  it  would  be  sustained. 

But  giving  full  faith  and  credit  to  the  opinion  of  the  Court 
of  Appeals,  it  still  falls  far  short  of  holding  your  man  to 
have  complied  with  the  statute,  because  lie  never  signed  the 
declaration,  nor  did  he  authorize  the  one  who  did  sign  for  him# 
In  effect,  the  signing  by  another  without  consent  of  the  pro- 
posed candidate  is  very  close  to,  if  not  in  fact,  a forgery. 

Under  the  facts  as  you  state  them,  and  under  the  law  as 
declared  by  our  Supreme  Court,  en  banc,  in  the  Haller  case, 
supra,  the  man  who  nov/  seeks  to  be  placed  on  the  ticket  aa  a 
candidate  was  in  default}  he  had  not  done  the  things  required 
by  the  law  in  order  to  file.  On  the  contrary  ho  had  expressly 
repudiated  the  filing. 

Your  letter  is  silent  as  to  whether  he  filed  a receipt 
or  paid  the  appropriate  fee.  The  primary  law  has  as  one  of 
its  main  purposes  the  requirement  about  filing,  so  that  the 
public  and  other  candidates  may  not  be  entrapped.  It  is  a 
wise  provision  that  the  lav/  requires  the  field  to  be  made  up 
for  a reasonable  time,  provided  by  statute,  and  the  statute 
should  be  substantially  complied  with.  That  was  not  done  in 
the  case  you  state. 


Conclusion. 


It  is  our  opinion  that  timely  filing  a declaration  of 
candidacy,  bearing  what  purports  to  be  the  signature  of  the 
declarant  but  which  v/as  in  fact  not  his  signature  and  was 
not  authorized,  and  which  signature  ho  afterward  disclaimed 
any  responsibility  for,  is  not  compliance  with  the  statute 
prescribing  the  method  of  filing  a declaration  of  candidacy, 


%> 


K r . Llyn  Brad,  ford 


and  docs  nob  entitle  the  party  to  have  his  nano  printed  as 
a candidate  on  tlio  forthcoming;  primary  ballot  • 


Very  truly  yours. 


ArikOVEO: 


J.  E , “TAYLOR 
Attorney/  General 


DBASE  WATSOSJ 

Assist  an  t A tto r noy  den oral 


OWsnl. 


Senate  Bill  No*  129 ? 63rd  General 
Assembly  applies  to*  Sanatorium* 


diaries  A*  Brasher,  n.  . 

Superintendent 

Hiss our i State  Sanatorium 

Mt*  Vernon,  Missouri 


Dear  Sin 


We  hereby  acknowledge  receipt  of  your  recent  request, 
which  reads  in  part  as  follows  * 


M-;;-  Senate  Bill  No*  549,  Section  1, 
abollshep  the  state  board  of  health,  the 
board  of  managers  of  the  state  eleemosynary 
institutions  and  the  state  social  security 
commission,  and  all  the  powers  and  duties 
heretofore  exercised  by  them  are  vested  in 
f the  department  of  public  health  and  wel- 
fare, * headed  by  a director.  Then,  there 
will  be  established  three  divisions  of  this 
department j namely,  the  division  of  health, 
the  division  of  mental  diseases,  and  the 
division  of  welfare,  and  the  division  of 
health  (Sec.  13)  will  have  control  and  ad- 
ministration of  this  hospital, 

"In  other  words,  the  direction  of  this 
hospital  will  no  longer  be  under  the  same 
direct  administration  as  the  mental  hos- 
pitals (formerly  referred  to  an  the  elee- 
mosynary institutions)  but  will  now  be 
under  the  division  of  health  which  is 
successor  to  the  present  state  board  of 
health. 

"Since  Senate  bill  129  wa s passed  in  March 
and  » related  to  State  Eleemosynary  Insti- 
tutions,* a term  generally  used  for  mental 
hospitals,  v/o  wondered  if  this  hospital, 
which  will  no  longer  be  in  this  group  on 


Charles  A,  Brasher,  II.  D. 


■July  1st,  but  under  the  division  of 
health,  would  still  be  considered  under 
Senate  bill  129,  Seo.  9235,  which  places 
the  employes  of  f the  several  institutions1 
under  a merit ^ system  and  a minimum  com- 
pensation of  $900*00  per  year,” 


Senate  Bill  Ho*  129,  referred  to  in  your  letter,  pro- 
vides } 

"AH  ACT  To  repeal  Section  9283  of  Article 
I,  Chapter  51,  Revised  Statutes  of  Missouri 
1939  relating  to  State  Eleemosynary  Instil 
tut  ions,  hurries,  attendants,  and  other 
omployees  and  relating- to  their  employment 
'and  their  compensation,  and  to  enact  a new 
section  to  be  known  as  Section  9283  relat- 
ing to  the  same  subject  matter, 

"Be  it  enacted  by  the  General  Assembly  of 
tlbe  S t ate" 'of  ~TT  1 s s our  1 , as  follows  i 

"Section  1*  That  Section  9203  of  Article 
I,  Chapter  51,  Ho vised  Statutes  of  Missouri 
1959  relating  to  State  KleOiaosynary  Insti- 
tutions , nurses,  attendants,  and  other  em- 
ployees, their  employment  and  compensation , 
be  and  the  same  is  hereby  repealed  and  a 
new  section  enacted  in  lieu  thereof  relat- 
ing to  the  same  subject  matter  to  be  known 
as  hoot ion  9205  and  to  road  as  follows  s 

"Section  9283.  All  nurses,  attendants,  and 
other  employees  necessary  to  the  economic 
* administration  of  the  several  institutions 
shall  be  employed  on  the  basis  of  merit  as 
provided  by  iawj  provided,  however,  that 
no  employee  shall  be  paid  as  compensation 
for.  his  or  her  services  lees  than  $900*00 
per  year," 


At  the  tine  that  tl 
Missouri  State  Sanatoria: 
of  Managers. of  the  State 
terrain  ing  which  inatitut 


is  act  was  adopted  and  signed,  the 
n wan  under  the  control  of  the  Board 
leemosynary  Institutions.  In  d©- 
iona  wore-  intended  to  be  af footed 


n 


Charles  A,  Brasher,  M.  D,  -3- 


by  this  act,  we  may  properly  examine  the  title  to  ascertain 
the  intention  of  the" Legislature.  The  case  of  Holder  v. 
Elms  Hotel  Co.,  92  S.  W,  (2d)  620,  1.  c.  622,  338  Mo*  357, 
140  A.  I,.  R.  339,  states  s 


"q-  * * since  the  title  to  an  act  is 
essentially  a part  of  the  act  and  is 
itself  a legislative  expression  of  the 
general  scope  of  the  bill,  it  nay  be 
looked  to.  as  an  aid  in  arriving  at  the 
intent  of  the  Legislature,  Strottman 
v»  St.  Louis,  X.  M*  $;  So.  R.  Co.,  211 
Mo.  227,  109  S.  W.  769." 

You  will  note  that  in  the  title  of  Senate  Bill  Ho.  129, 
supra,  reference  is  made  to  Article  X,  Chapter  51,  Revised 
Statutes  of  Missouri  1939  relating  to  State  Eleemosynary 
Institutions.  We  may  assume,  therefore,  that  it  was  the 
intention  of  the  Legislature  in  adopting  this  act  that  it 
should  affect  all  such  State  Eleemosynary  Institutions.  In 
that  same  article  and  chapter.  Section  9258  defines.  State 
Eleemosynary  Institutions  a£  follows: 


"The  state  hospital  Ho.  1,  at  Fulton, 
the  state  hospital  Bo.  2,  at  St.  Joseph, 
the  state  hospital  Bo.  3,  at  Hevada,  the 
state  hospital  Ho.  4,  at  Farmington,  the 
Missouri  state  sanatorium,  at  Mount  Vernon, 
and  the  Missouri  state  school,  at  Marshall, 
are  hereby  declared  to  be  state  eleemosynary 
institutions  of  the  state  of  Missouri  within 
the  meaning  of  the  provisions  of  this  article." 


'We  may,  therefore,  conclude  that,  in  the  absence  of  the 
showing  of  a contrary  Intention,  the-  Legislature  intended, 
that  Senate  Bill  Bo.  129  should  apply  to  all  of  the  eleemosy- 
nary institutions  designated  by  Section  9258,  R.  S*  Mo*  1939, 
supra.  This  is  true  especially  in  the  light  of  the  fact  that 
Senate  Bill  Bo.  349  was  adopted  subsequently  to  Senate  Bill 
Bo.  129,  Senate  Bill  Bo.  129  was  sent  to  the  Governor  on 
March  14,  1946,  whereas  Senate  Bill  Ho.  349  was  sent  on  April 
i,  1946,  at  which  time  Senate, Bill  Bo.  129  had  already  been 
signed.  We  merely  mention  this  in  passing  to  assist  us  In 


41 


* 
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arriving  at 


the 


true  legislativo  intention 


Looking  to  Senate  Bill  Ho.  349  for  a declaration  of  in 
tent ion,  contrary  to  that  above  noted.  Section  1 thereof 
provides : 


” There  is  hereby  created  and  established 
as  a department  of  state  government  a 
department  of  public  health  and  welfare, 
which  may  hereafter  be  referred  to  as 
the  department « The  scope  and  purpose 
of  tho  department  of  public  health  and 
welfare  shall  be  to  improve  and  protect 
the  health  of  the  people  of  the  state 
of  Missouri j to  care  for  the  mentally 
ill  and!  those  who  are  ill  from  other 
causes,  so  far  as  tho  laws  of  Missouri 
shall  provide ; to  provide  care  and 
maintenance  for  certain  other  persons, 
as  provided  by  law*  to  administer  laws 
concerning  social  welfare , including  ' 
certain  social  security  laws.  The 
department  of  public  health  and  wel- 
fare shall  be  composed  of  three  di- 
visions, n amo 1 y • . the  d 1 vis i on  o f 
health,  the  division  of  mental  diseases, 
the  division  of  -welfare , The  state 
jboard  of  health  as  established  by  Article 
I,  Chapter  57,  Revised  Statutes  of 
Missouri,  1939,  the  board  of  managers  of 
tho  state  el o emo s yxtary  lusTTtut ions  , as 
est  nblishecTTjy  Article  I.,  Chapter  51, 
Revised  Statuses  of  Missouri,  1939,  and 
the  state  social  security  commission , as 


established  by  Article  l.  Chapter  53 , Re- 
vised Statutes  of  Missouri,  1939,  all  as 
amended,  are  hereby  abolished  and  dis- 
continued and*  att  powers'"  and  duties  over 
activities  and  institutions  pertaining 


to,  controlled  by  and  administered  throng 
the  stato  board  of  health,  tho  board  of 
managers  of  the  state  eleemosynary  insti- 
tutions, and  the  state  social  security 
commission  shall  henceforth  be  vested  in 


} 


i 
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and  administered  through  the  department 
of  public  health  and  welfare,  together 
with  any  additional  powers  and  duties 
which  may  herein  or  hereafter  be  assigned 
to  the  department*”  (Underscoring  ours*) 


By  this  section  the  Board  of  Managers  of  the  State 
Bleemosynary  Institutions  was  abolished*  However,  we  find 
no  reference  to  the  institutions  themselves  which  changes 
their  status  insofar  as  Senat©  Bill  Ho*  129  is  concerned. 

Section  13  of  Senate  Bill  Ho.  349  provides t 


"All  powers  and  duties  heretofore  under 
administration  and  control  of  the  state 
board  of  health,  except  the  examination 
and  licensing  of  persons,  shall  hence- 
forth be  binder  administration  and  con- 
trol of  the  department  of  public  health 
and  welfare  and  shall  be  assigned  to  the 
division  of  health  within  the  department, 
together  with  all  other  powers  and  duties 
which  may  heroin  or  hereafter  be  assigned. 
In  all  laws  of  Missouri , and  orders  and 
findings  issued  thereunder,  wherever  the 
tern  state  board  of  health  is  used,  the 
terra  division  of • health  s3aa.ll  hereafter 
be  substituted  and  understood,  'Hie  di- 
vision of  health  shall  also  have  control 
aiicTBocuninld t ration  ovor""ff!iLe  Missouri 
s tat  e"~s an s. tor iurliT at  Mb.  Wrnon  In  She 
s ano  manner  and  to  the  aano  extent  as 
lias  heretofore  lie  e :<  i"~IawfuTTy  exercised 

S tiio  b o aFcT  "o~f  managers  of  tTio  state- 
eonosynary  liis^Xuauions  under  Article 
t,  ’(Siaptor  SI,'  hevisod  'Sta'Hrbes  of  Mis- 
souri, 195  9 1 with  maeiidaents  thereto . 

The  division  oirUea3Tth  shall  also  have 
such  jurisdiction  over  the  accounts  of 
city  and  county  tuberculosis  hospitals 
as  has  heretofore  been  lawfully  exer- 
cised by  the  board  of  managers  of  the 
state  eleemosynary' institutions , The 
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cancer  commission  of  the  state  of  Mis- 
souri, as  established  by  Chapter  125, 

Revised  Statutes  of  Missouri,  1939,  as 
amended,  is  hereby  assigned  to  the  divi- 
sion of  health  in  the  department  of 
public  health  and  welfare.”  (underscoring'  ours, ) 


Although  the  control  and  administration  of  the  Missouri 
State  Sanatorium  at  Lit.  Vernon  is  transferred  to  the  Division 
of  Health  of  the  Department  of  Public  Health  and  Welfare  by 
virtue  of  this  section,  it  is  to  be  noted  that  this  control 
and  administration  is  to  be  in  the  same  manner  and  extent  as 
was  exorcised. by  the  Board  of  Managers  of  the  State  Eleemosy- 
nary Institutions  under  Article  I,  Chapter  51,  H.  S.  Mo*  1939, 
with  amendments  thereto.  Senate  Bill  Ho,  129  is  in  effect  an 
amendment  to  Article  X,  Chapter  51.  This  would  lend  even  more 
support  to  the  conclusion  that  the  Legislature  intended  that 
Senate  Bill  Mo.  129  should  apply  to  the  Missouri  State  Sana- 
torium, 

G 0 BOLUS 1 OH 

It  is,  therefore,  the  opinion  of  this  department  that 
Senate  Bill  Ho,  129  applies  to  the  Missouri  State  Sanatorium 
at  Mt,  Vo r non. 


Respectfully  submitted, 


J.  HART1H  AHDERSOE 

Assistant  Attorney  General 


APPROVED  j 


J.  E,  TAYLOR  ~ 
Attorney  General 

Jr  I A tLR 


SCHOOLS:  Procedure  for  election  and  dis- 

COUNTY  AND  TOWNSHIP  FUNDS:  tribution  of  county  and  town- 
ship school  funds. 


i 


Honorable  F.  M.  Brady 
Prosecuting  Attorney 
Benton  County 

Warsaw , Mi s so u r i 

Dear  Mr.  Brady: 

This  is  in  reply  of  yours  of  reoent  date  wherein  you 
request  an  official  opinion  from  this  department  on  the 
following  statement  of  faots: 

"I  would  like  to  have  your  opinion  with 
reference  to  sections  10376.1  and 
10376,2,  concerning  'Annual  distri- 
bution of  capital  of  liquidated  county 
and  township  school  funds  - petition  for 
election*,  and  'Election  on  distribu- 
tion of  funds  - notice  - ballots  - 
distribution  of  funds.* 

"Section  10376,1  provides  for  the  call-, 
ing  of  an  election  to  decide  whether 
the  qapital  of  tho  fund  is  to  be  dis- 
tributed annually  by  the  county  court, 
upon  petition  of  5$  of  the  voters  of  the 
oounty,  and  section  10376.3,  provides 
for  submission  of  such  proposal  at  a 
special  election  to  bo  held  for  that 
purpose  within  sixty  days  after  the 
filing  of  tho  petition  therefor. 

"I  would  like  to  know  i this  question 
can  be  le  ally  submitted  at  a General 
Election,  such  as  will  be  held  in  this 
state  on  November  5th*,  of  this  year  or 
if  such  matter  can  only  be  submitted  at 
a special  election  called  for  such  pur- 
pose, upon  proper  petition  being  filed  * 
(assuming  of  course  that  proper  petition 
is  filed  with  the  county  court  so  that 
propor  notice  can  bo  given  before  such 
General  Election  as  provided  in  section 
10376*2). 

"I  would  also  like  to  know  if,  when  the 
proposition  for  annual  distribution  of 
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the  school  fund  has  boon  unproved  by  the 
voters,  the  county  court  should  proceed 
to  distribute  all  of  the  principal  of 
such  funds  then  on  hand,  including  any 
accumulated  interest,  and  then  there- 
after distribute  whatever  accumulates 
in  such  funds  annually.” 


By  Article  9,  Section  7 of  the  Constitution  of  1945, 
provision  is  made  for  the  liquidation  and  reinvestment  of 
county  and  township  school  funds.  Said  Section  7 reads  as 
follows: 


”A11  real  estate,  loans  and  investments 
now  belonging  to  the  various  county  and 
township  school  funds,  except  those 
invested  us  hereinafter  provided,  shall 
be  liquidated  without  extension  of  time, 
and  the  proceeds  thereof  and  the  money  on 
hand  now  belonging  to  said  school  funds 
of  the  several  counties  and  the  city  of, 

St,  Louis,  shall  be  reinvested  in  regis- 
tered bonds  of  the  United  States,  or  in 
bonds  of  the  state  or  in  approved  bonds 
of  any  city  or  sohool  district  thereof, 
or  in  bonds  or  other  securities  the  pay- 
ment of  whioh  are  fully  guaranteed  by  the 
United  States,  and  sacredly  preserved  as 
a county  school  fund.  Any  county  or  the 
city  of  St,  Louis  by  a majority  vote  of 
the  qualified  electors  voting  thereon  may 
elect  to.  distribute  annually  to  its  schools 
the  proceeds  of  the  liquidated  school  fund, 
at  the  time  and  in  the  manner  prescribed 
by  law.  All  Interest  accruing  from  invest- 
ment of  the  county  school  fund,  the  clear 
proceeds  of  all  penalties,  forfeitures  and 
fines  collected  hereafter  for  any  broach 
of  the  penal  lavs  of  the  State,  the  net 
proceeds  from  the  sale  of  estrays,  and  all 
other  moneys  coming  into  said  funds  shall 
be  distributed  annually  to  the  schools  of 
the  several  counties  according  to  law.” 


It  will  be  noted  that  this  section  of  the  Constitution 
provides  that  the  counties  by  majority  vote  of  the  qualified 
electors  may  elect  to  distribute  the  school  funds  annually 
In  tho  manner  prescribed  by  law.  By  virtue  of  the  authority 
conferred  by  the  aforesaid  section. of  the  Constitution,  the 
63rd  General  Assembly  enacted  Senate  Bi ! 1 No.  186  which  was 
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approved  on  April  26,  1946,  and  carried  an  emergency  clause 
which  bill,  insofar  as  it  relates  to  the  subject  of  your 
inquiry,  provides  as  follows i 

"Section  1,  Whenever  there  shall  be  pre- 
sented to  the  body  having  in  its  charge  the 
, capital  of  the  county  and  township  sohool 
funds  of  any  county  or  the  City  of  St,  Louis 
a petition,  signed  by  qualified  electors 
of  said  county  or  the  City  of  St,  Louis 
equal  In  number  to  five  per  cent  of  the 
voters  casting  a ballot  in  said  .county  or 
the  City  of  St.  Louis  for  the  office  of 
governor  at  the  last  preceding  general 
election  at  which  said  office  was  voted 
upon,  praying  that, the  proposal  be  sub- 
mitted to  the  qualified  electors  for  maiclng 
annual  distribution  of, the  capital  of  the 
liquidated  school  fund,  such  body  shall 
cause  an  election  to  be  held  upon  said 
proposal. 

"Section  2.  Said  proposal  shall  be  sub- 
mitted at  a special  election  to  be  held  for 
that  purpose  within  sixty  days  after  the 
filing  of  the  petition  therefor,*  * * * " 

"*  * *The  resulta  of  the  balloting  at  eaoh 
election  precinct  shall  be  certified  by  the 
judges  of  election  of  such  election  pre- 
cinct and  attested  by  the  clerks  and  trans- 
mitted to  the  body  having  control  of  the 
capital  of  the  county  and  township  school 
funds,  which  said  body  shall,  from  such 
results  so  certified  and  attested,  within 
ton  days,  determine  whether  the  pro po sal 
to  distribute  annually  the  liquidated 
capital  of  the  county  and  township  school 
funds  has  received  a majority  of  the  votes 
cast  in  the  county  or  City  of  St.  Louis 
wherein- such  election  shall  have  been  held. 

If  the  proposal  to  distribute  annually  the 
capital  of  the  liquidated  county  and  town- 
ship  school  funds  shall  receive  a majority 
of  the  votes  cast,  the  body  having  control 
of  such  county  and  township  school  funds 
shall  proceed  to  thereafter  distribute 
annually  such  liquidated  funds  to  the  school 
districts.  The  accumulated  balance  of  such 
funds  shall  be  apportioned  on  or  before 
August  31  of  each  year,  until  such  funds  are 
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liquidated  and  said  apportionment  shall 
he  based  upon  the  last  enumeration  on 
file  in  the  office  of  the  county  clerk.*  *" 

Your  inquiry  goes  to  the  question  of  whether  or  not  the 
special  election  held  under  authority  of  this  act  may  he  held 
on  the  same  day  that  a General  Election  is  held*  In  connection 
with  a question  similar  to  this  in  that  the  question  of 
whether  or  not  a special  election  for  the  purpose  of  voting 
bonds  could  he  held  oh  the  same  day  that  the  General  Election 
was  held,  I find  that  this  department  on  December  29,  1945, 
by  an  opinion  to  Mr.  Bradford,  prosecuting  attorney  of 
Phelps  county,  held  that  a special  election  for  the  purpose 
of  voting  bonds  could  be  held  on  the  same  day  that  the 
primary  or  a General  Election  is  held.  We  are  enclosing  a 
copy  of  that  opinion  with  this  opinion. 

We  do  not  find  where  a similar  question  has  been  before 
our  courts;  however,  we  find  that  in  the  State  of  Illinois 
in  the  case  of  People  v.  Czarneokl,  143  U.  E.  840,  3112 
Illinois  271,  the  oourt  had  before  it  the  question  of  whether 
or  not  the  election  of  a state  senator  to  fill  a vacancy  who 
was  elected  at  a special  election  could  be  held  at  the  same 
time  that  the  General  Election  was  held.  It  war  held  In  that 
case  that  the  special  election  to  fill  the  vacancy  could  be 
held  on  the  same  day  as  the  General  Election,  even  though  it 
was  classed  as  a special  election.  The  reasoning  of  the  court 
was  to  the  effect  that  it  was  a special  election  to  fill  a 
vacancy  in  office  and  that  did  not  necessarily  prohibit  the 
holding  of  the  election  on  the  some  da:,  that  the  General 
Election  was  held. 

In  the  case  of  Eurste  v.  Gray,  42  S,  W.  (2nd)  889,  the 
Court  of  Appeals  of  Kentucky  had  before  it  the  question  of 
whether  or  not  a special  election  could  be  held  oh  the  same 
day  that  the  General  Election  was  held.  At  1.  o.  891,  the 
court,  in  discussing  the  question,  said: 

"Section  148  of  the  Constitution  provides: 

*Eot  more  than  one  election  each  j^ear 
shall  be  held  in  this  state  or  in.  any 
city,  town,  district,  or  county  thereof, 
except  as  otherwise  provided  in  this 
Constitution.*  * * * ** 

"Argument  that  this  section  applies  In  this 
case  is  answered  by  a reading  of  it  in 
connection  with  section  152,  wherein  it 
was  ’otherwise  provided’  that  vacancies 
in  the  General  Assembly  may  be  filled  by 
special  election  and  in  such  manner  as  may 
be  provided  by  law.  True,  the  time  for 
holding  the  special  election  may  by  the 
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writ  "bo  fixed  for  the  same  day  as  the 
general  election,  that  being  in  the  dis- 
cretion of  the  officer  issuing  the 
writ,  but  it  is  no  less  a special 
election,  and  the  issuance  of  the  writ 
no  less  prerequisite  to  its  validity ♦" 


From  examination  of  the  act,  we  find  that  the  only 
requirements  that  the  body  calling  the  election  must  meet 
are  that  the  proper  petitions  shall  be  fi'.ed  and  that  the 
election  shall  be  held  within  sixty  days  after  the  filing  of 
these  petitions*  Ho  provisions  are  made  i ■ the  bill  whereby 
the  election  cannot  be  hold  on  a General  Election  day  or 
wherein  they  must  be  hold  at  a time  prior  to  or  after  a 
General  Election.  That  being  the  ease,  we  can  see  no  'reason, 
why  the  election  under  this  act  may  no  t be  held  on  General 
Election  day  provided  sufficient  notice  of  the  election  has 
been  published. 


On  your  seoond  question  as  to  when  the  court  should 
proceed  to  make  the  distribution  of  funds  provided  for  ih  the 
aot  in  case  the  voters  at  such  an  election  approve  the  pro- 
positi, n for  distribution  of  thb  funds;  As  noted  in  the 
foregoing  provision  of  Section  a of  the  act;  it  is  provided 
that  if  the  proposal  for  the  distribution  of  the  fund  received 
a majority  of  the  votes  cast;  the  body  having  control  of  the 
funds  shall  prooeed  thereafter  to  distribute  annually  such 
liquidated  funds  to  the  districts;  Then  it  is  provided  that 
the  accumulated  balance  of  such  funds  shall  be  apportioned  on 
or  before  August  SI  of  each  year  until  such  funds  are  liqui- 
dated* Those  provisions  of  the  act  show  clearly  that  the  law 
makers  intended  that  those  funds  ho  distributed  annually,  and 
that  they  be  apportioned  on  or  before  August  f>l  of  each  year ; 
The  act  only  requires  the  county  court  to  distribute  the  funds 
annually  and  such  distribution  must  bo  made  on  or  before  August 
31*  Then  it  seems  that  the  time  of  distribution  would  be  left 
at  the  discretion  of • the  county  court  provided  it  is  made  - 
annually  and  on  or  before  August  31  of  each  year. 
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From  the  foregoing;  it  is  the  opinion  of  this  department 
that  the  special  election,  provided*  for  under  donate  Bill  No; 
1EG  of  the  03rd  General-  Assembly  for  the  purpose  of  testing  the 
will  of  the  voters  as  to  'whether  or  not  the  county  and  town- 
ship school  funds  shall  he  diotrilmtsd' and' apportioned;  may  be 
held  on  the  General  Election  day  in  Hoy ember ; 1946;  provided 
sufficient  notice  of  said  elect i n has  been  published*  We  are 
further  of  the  opinion  that  if  a majority  of  the  voters  voting 
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at  said  election  vote  in  favor  of  the  proposal  to  distribut 
tho  said  school  funds,  then  the  county  court  may  distribute 
such  funds  at  any  time  before  August  31,  following  said 
election.  ■ 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 

APPROVED: 


Jf.  E.  Taylor 

Attorney  General 
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. Pi’o’pate  Court  has  authority  unaer  Section  .6GJ?, 
R.  S,  Mo.  1939,  to  commit  a veteran  to  an  insti 
tution  outside  the  State  of  Missouri* 


January  21,  1946 


Honorable  Joseph  N.  Brown 
Prosecuting  Attorney 
Groono  County 
Springfield,  Missouri 


Bear  Sir: 


General  Taylor  wishes  to  acknowledge  receipt  of 

your  rooont  request  for  an  opinion  which  roads  as  follows: 

"The  question  has  arisen  here  as  to 
whether  or  not  either  the  Probate 
Court  or  the  County  Court  has  author- 
ity under  any  statute  of  this  State 
to  making  an  order  committing  a 
veteran  to  an  institution  located  in 
a state  other  than  the  State  of  Mis- 
souri, 

”1  am  aware  that  veterans  are  in  fact 
being  sent  by  courts  in  this  State  to 
hospitals  in  foreign  states.  However* 

I have  been  unable  to  find  any  statute 
which  expressly  authorizes  such  practice, 
and  the  judges  of  the  Probate  Court  and 
the  County  Court  hero  have  raised  this 
cues t ion  and  are  apprehensive  loss  they 
do  not  hdvo  authority  to  make  such  an 
order.  This  question  was  raisod  today 
in  a case  in  the  County  Court  and  was 
continued  to  Saturday  January  26,  in 
order  that  we  might  obtain  an  opinion 
from  your  office  on  same.’1 

Chapter  1,  Article  22,  Section  605,  A.  s.  Mo*  1939, 

provides : 
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" unenovor  it  appears  that  a veteran 
ol  any  war,  military  occupation  or 
expedition  io  eligible  for  treatment 
in  a unltod  Statos  vetorans  * bureau 
hospital  and  commitment  to  ouch  hos- 
pital is  necessary  for  the  prppor 
care  and  treatment  of  such  veteran, 
the  courts  of  this  state  are  hereby 
authorised  to  communicate  with  the 
official  in  charge  of  such  hospital  with 
reference  to  available  facilities  and 
eligibility,  and  upon  receipt  of  a 
certificate  from  the  official  in  charge 
of  such  hospital  the  court  may  then  di- 
rect such  veteran*?  commitment  to  such 
United  States  veterans*  bureau  hospital, 
Thereafter  such  veteran  upon  admission 
shall  be  subject  to  the  rules  and  regu- 
lations of  such  hospital  and  the  offi- 
cials' of  such  hospital  shall  bo  vested 
with  the  same  powers  now  exorcised  by  ■ 
superintendents  of  state  hospitals  for 
mental  diseases  within  this  state  with 
refer once  to  the  retention  of  custody 
of  the  veteran  so  committed,  hot ice  of 
such  pending  proceedings  shall  be  fur- 
nished the  person  to  bo  committed  and 
his  right  to  appear  and  defend  shall  not 
be  denied,” 


V<o  find  no  pr o v is  1 on  in  this  Act  whereby  the  court 
lo  limited  to  the  ooundarios  of  this  state  in  making  such  com- 
mitments, Vie  are  further  advised  by  the  State  Service  Officer 
that  there  is  no  veterans'  facility  available  in  this  state 
such  as  is  equipped  to  handle  mental  cases.  This  vraa  also  true 
at,  the  time  of  the  adoption  of  this  Act.  It  must,  therefore, 
have  been  the  intention  of  tho  Legislature  that  the  courts 
should  bo  authorised  to  make  such  commitments  to  such  institu- 
tions in  other  states. 


C one 1 us  ion 

,,  . jLIt  13 » therefore,  tho  opinion  of  this  department  that 

the  probate  court  has  authority  to  make  an  order  committing  a 
veteran  to  an  institution  located  In  a state  other  than  the  State 
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of  Missouri  by  virtue  of  Section  605,  supra. 


Respectfully  submitted, 

J.  MARTIN  ANDERSON 
Assistant  Attorney  General 


APPROVED : 


J.  E , TAYLOR 
Attorney  General 
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SHERIFFS* 

CONSTITUTIONAL  LAW: 


RE:  The  sheriff  of  Greene  County  and  his  deputies 
are  paid  according  to  the  provision  of  House 
Bill  No.  939  after  July  1,  1946. 


July  22,  1946 


u 
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Honorable  Joseph  N*  Brown  / 

Prosecuting  Attorney 
Springfield,  Missouri 

Dear  Mr.  Brown: 

This  will  acknowledge  receipt  of  your  letter  of  recent  date 
requesting  an  opinion  of  this  department  as  follows: 


"It  is  our  information  that  the  Prosecuting 
Attorney  of  Buchanan  County  has  requested  an 
opinion  regarding  the  new  laws  effecting 
counties  in  the  second  class  concerning  pay- 
ment of  the  sheriff  and  his  deputies.  We  are 
confronted  with  the  same  problem  in  this 
county,  hence  would  appreciate  a copy  of  any 
opinions  rendered  to  Buchanan  County. 

"Our  main  concern  is  whether  or  not  the  sheriff 
and  his  deputies  are  paid  under  the  new  schedule 
as  set  up  by  the  laws  pertaining  thereto  which 
become  effective  July  1,  1946." 

This  department  has  not,  to  date,  written  any  opinions  re- 
garding payment  of  officers  in  Buchanan  County,  Missouri.  How- 
ever, we  will  proceed  below  to  answer  the  question  you  raise 
with  regard  to. the  sheriff  of  Greene  County  and  Ms  deputies. 

Section  2,  page  2 of  House  Bill  No.  939,  passed  by  the  63rd 
General  Assembly  and  approved  by  the  Governor  reads,  in  part,  as 
follows: 

"Section  2.  The  sheriff,  in  all  counties  of 
the  second  class,  shall  receive  as  compensation 
for  his  official  services  rendered  in  connection 
with  criminal  matters,  the  suip  of  ^3600.00  per 
annum!  to  be  paid  to  him  in  twelve  equal  monthly 
installments  by  warrants  drawn  on  the  county 
treasury. " 
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Bection  5,  page  3,  House  Bill  No.  939  reads,  in  part,  as 
follows | 


"In  counties  of  the  second  class,  the  sheriff 
Is  hereby  authorized  to  withhold  and  retain,  as 
compensation  for  his  official  services  in  civil 
matters,  from  the  fees,  penalties,  charges, 
commissions  and  other  money  collected  by  him 
for  his  services  in  such  matters,  the  sum  of 
$3900.00  for  each  year  of  his  official  term," 

Section  9,  page  7,  of  House  Bill  No.  939,  provides  as 
follows  t 


"The  sheriff,  in  a county  of  the  second  class, 
shall  bo  entitled  to  such  a number  of  deputies 
as  the  judges  of  the  circuit  court  shall  deem 
necessary  for  the  prompt  and  proper  discharge 
of  the  duties  of  his  office.  Such  deputies 
shall  be  appointed  by  the  sheriff,  but  no 
appointment  shall  become  effective  until  app- 
roved by  the  judges  of  the  circuit  court  of 
the  county.  The  judges  of  the  circuit  court, 
by  agreement  with  the  sheriff,  shall  fix  the 
salaries  of  such  deputies,  A statement  of  the 
number  of  deputies  allowed  the  sheriff,  and 
their  compensation,  together  with  the  approval 
of  any  appointment  by  the  judges  of  the  circuit 
court  shall  be  in  writing  and  signed  by  them  and 
filed  by  the  sheriff  with  the  county  court." 

Section  13,  Article  VI  of  the  Constitution  provides  as 
follows : 


"Section  13.  Compensation  of  Officers  In  Criminal 
Matters— Pees  .-*-All  State  and  county  officers, 
except  constables  and  justices  of  the  peace,  charged 
with  the  investigation,  arrest,  prosecution,  custody, 
care,  feeding,  commitment,  or  transportation  of 
persons  accused  of  or  convicted  of  a criminal 
offense  shall  be  compensated  for  their  official 
services  only  by  salaries,  and  any  fees  and  charges 
collected  by  any  such  officers  in  such  cases  shall 
be  paid  Into  the  general  revenue  fund  entitled  to 
receive  the  same,  as  provided  by  law.  Any  fees 
earned  by  any  such  officers  in  civil  matters  may 
he  retained  by  them  as  provided  by  law." 
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The  above  constitutional  provision  requires  that  sheriffs,  as 
county  officers,  shall  be  compensated  for  their  services  in  crim- 
inal matters  by  salaries  only.  Under  Section  2 of  the  Schedule  of 
the  Constitution  all  laws  Inconsistent  with  the  Constitution  remain- 
ed in  force  until  July  1,  1946.  Therefore,  any  statute  providing 
for  the  compensation  of  sheriff  for  criminal  services  in  a manner 
other  than  by  salary  ceased  to  be  in  force  and  effect  on  and  after 
July  1st  of  tliis  year.  The  Constitution  provided  that  salaries 
should  be  paid  sheriffs  for  their  services  in  criminal  matters  after 
July  1,  1946,  and  to  meet  this  requirement  House  Bill  No.  939  was 
passed. 

Section  13  of  Article  VI  of  the  Constitution  also  provided  that 
fees  earned  by  sheriffs  in  civil  matters  may  be  retained  by  them 
"as  provided  by  law".  This  allowed  the  Legislature  to  fix  a max- 
imum compensation  for  sheriffs  in  civil  matters  as  well  as  in 
criminal  matters  if  they  so  desired  and  so  it  was  provided  in  Sec- 
tion 5 of  House  Bill  No.  939  that  sheriffs  in  second  class  counties 
were  to  retain  the  sum  of  thlrty**nine  hundred  ($3900,00)  dollars 
per  year  for  their  services  in  civil  matters.  The  provisions  of 
House  Bill  No.  939,  quoted  above  in  this  opinion  are,  therefore, 
consistent  with  the  provisions  of  Section  13  of  Article  VI  of  the 
Constitution, 

The  question  for  determination,  then,  is  whether  the  above 
quoted  provisions  of  House  Bill  No.  939  conflict  with  any  other 
provision  of  the  Constitution.  Section  13,  Article  VII  of  the 
Constitution  provides  as  follows i 

! 

"Sec.  13.  Limitation  on  Increase  of  Compensation 
and  Extension  of  Terms  of  Office,— The  compen- 
sation of  state,  county  and  municipal  officers 
shall  not  be  increased  during  the  term  of  office j 
nor  shall  the  term  of  any  officer  be  extended." 

The  above  constitutional  provision  is  not  applicable  to  deputy 
sheriffs  In  Greene  County.  In  State  ex  rel,  Dwyer  v.  Nolte,  172 
S.  W.(2d)  851,  351  Mo.  278,  the  court  3aid,  l.c*  277  and  278: 

"*A  constitutional  or  statutory  provision  pro- 
hibiting a change  of  compensation  after  an 
election  or  appointment  during  the  terra  of  an 
officer  doos  not  apply  xvhere,  prior  to  such  time, 
no  salary  or  compensation  has  been  fixed  for 
the  office  # -> 

"Since  the  Municipal  Assembly,  acting  as  a county 
court,  did  not  fix  the  salary  of  the  Treasurer 
under  the  provisions  of  Sec.  13800,  it  follows 
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that  there  was  no  (857)  valid  legislative  act 
fixing  that  salary  until  May  22,  1939,  the 
effective  date  of  Lawg,1939,  p*  486,  which 
fixed  the  salary  at  $8,000,00  per  annum.  No, 
salary  having  been  lawfully  fixed  at  a lower 
figure  at  the  beginning  of  the  term  to. which 
relator  tvas  elected,  we  hold  the  Act  of  May 
22,  1939,  did  not  increase  his  salary  during 
the  term  for  which  he  was  elected,  and  ao 
Section  8,  Article  XIV  of  the  Constitution 
of  Missouri  was  not  violated,” 

In  State  ex  rel, v,  Gordon,  142  S,  W,  115,  238  Mo,  168,  the 
court  said,  1,  c,  176*,  and  177 1 

*,  -“-Observe,  the  Constitution  does  not  say 
that  the  salary  of  no  officer  can  be  increased 
at  any  time.  It  says  such  salary  shall  not  be 
increased  during  a certain  time  or  while  a - 

certain  thing  lasts,  What  is  that  time  or  thing? 

It  is  *his  term  of  office,*  Therefore  the 
officer  in  mind  is  not  any  officer,  but  is  one 
of  a definite  kind,  one  who  has  an  official  term. 

If  an  officer  has  no  *term  of  office*  he  does 
not  measure  up  to  the  constitutional  subject- 
matter  and  is  not  within  the  words  or  intend- 
ment of  the  Constitution,  Undoubtedly  the 
Adjutant-General  Is  an  officer  and  has  an  office, 
but  has  he  a ‘term  of  office?*  Or,  to  turn  the 
phrase  end  for  end,  to  let  It  Interpret  itself, 
has  he  an  office  with  a term?  In  the  nature  of 
things  there  cannot  be  a term  of  office  unless 
the  office  has  a term.  The  idea  is  fortified 
by  the  constitutional  interdiction  against 
lengthening  a term  of  office;  for  it  is  a 
logical  absurdity  to  speak  of  not  extending  a 
term  of  office  unless  the  term  exists  to  extend. 


* *The  only  circumstance  required.  In  limitations 

of  terms  for  years  is,  that  a precise  time  shall 
be  fixed  for  the  continuance  of  the  terras;  so 
that  when  the  commencement  of  the  term  is  ascer- 
tained, the  period  of  determination,  by  effluxion 
of  time,  may  be  known  with  certainty,*  (Idalia  Co, 
v.  Normah,  232  Mo,  l.>c.  670,  et  seq.  )*  * *«•  Thus, 
if  the  beginning  is  certain,  and  if  the  end  can 
be  made  certain  by  reference  to  some  mentioned 
certainty,  a term  is  granted,*  if  * #** 
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The  case  of  State  ex  rel,  Johnson,  27  S.  W.  599,  123  Mo,  43,  held 
the  same  as  State  ex  rel,  Gordon,  supra.  These  cases  dealt  with  the 
increase  of  compensation  of  officers  under  Section  8,  Article  XIV 
of  the  Constitution  of  1875,  This  constitutional  provision  was  the 
same  in  substance  and  almost  identical  in  wording  as  Section  13, 
Article  VII  of  the  new  Constitution,  Deputy  sheriffs  were  paid  by 
the  sheriff  under  Section  13451,  R.  S.  Mo,  1939  in  Counties  of  the 
population  of  Greene  County  and  did  not  have  a term  of  office. 

Under  House  Bill  No,  939  they  are  paid  a salary  to  be  fixed  by  the 
sheriff  and  approved  by  the  judges  of  the  circuit  court  of  the 
county  and  no  term  of  office  is  fixed  for  them  in  the  Bill,  There- 
fore, deputy  sheriffs  in  Greene  County  did  not  receive  a fixed 
compensation  and  did  not  have  a term  of  office  under  the  law  as  it 
existed  prior  to  the  passage  of  House  Bill  No.  939,  Furthermore, 
they  do  not  have  a fixed  salary  or  a definite  term  of  office  under 
House  Bill  No,  939.  Therefore,  under  the  rulings  of  the  cases 
above  quoted,  the  provisions  of  Section  13,  Article  VII  of  the 
Constitution  are  not  applicable  to  deputy  sheriffs  in  Greene  County, 
and  the  provisions  of  House'  Bill  No,  939,  relative  to  deputy  sher- 
iffs, could  not  be  unconstitutional  in  this  respect. 

The  question  remaining  for  determination  is  whether  the  pro- 
visions of  House  Bill  No,  939,  relating  to  the  salary  of  sheriffs 
in  second  class  counties,  are  In  conflict  with  Section  13,  Article 
VII  prohibiting  an  Increase  In  the . compensation  of  officers  during 
their  term. 

Section  13451,  supra,  provided,  in  part,  as  follows* 

"Sec.  13451,  Authorizing  sheriff  to  retain  fees-- 
amount 

"In  all  counties  of  this  state  that  now  have  or 
may  hereafter  have,  a population  of  not  less  than 
eighty  thousand  nor  more  than  ninety-five  thousand 
according  to  the  last  decennial  census  of  the 
United  States,  the  sheriff  shall  be  allowed  to 
retain  out  of  the  compensation,  fees  and  comm- 
issions received  by  him  in  accordance  with  any 
section  or  provision  of  law  authorizing  said 
sheriff  to  charge,  receive  or  be  paid  any  com- 
pensation, fees  or  commissions,  a sum  not  to 
exceed  sixteen  thousand  ($16,000,00)  dollars 
for  himself  and  deputy  hire,  in  any  one  year. 

It  shall  be  the  duty  of  such  sheriff  to  charge, 
collect  and  receive  all  compensation,  fees 
and  commissions  now  authorized  by  lav/  to  be 
charged,  collected  and  received  by  him,  but 
no  such  sheriff  shall  retain  as  compensation 
for  himself  and  for  deputy  hire  in  excess  of 
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You  will  note  that  this  section  does  not  set  a specific  amount 
which  can  be  retained  by  the  sheriff  as  his  personal  salary*  The 
sixteen  thousand  ($16,000.00)  dollars  mentioned  was  the  salary  of 
the  sheriff  and  of  the  deputies  which  he  hired.  It  was  thus  imposs- 
ible to  determine  what  was  the  maximum,  salary  that  the  sheriff  would 
retain  under  Section  13451,  supra.  However,  Section  13  of  Article 
IX  of  the  Constitution  of  1875  read,  in  part,  as  follows s 

MSec.  13.  Fees  of  county  or  city  officers,  limit — 
quarterly  returns — penalty 

"The  fees  of  no  executive  or  ministerial  officer 
of  any  county  or  municipality,  exclusive  of  the 
salaries  actually  paid  to  his  necessary  deputies, 
shall  exceed  the  sum  of  ten  thousand  dollars  for 
any  one  year.  Every  such  officer  shall  make 
return,  quarterly,  to  the  county  court  of  all 
fees  by  him  received,  and  of  the  salaries  by 
him  actually  paid  to  his  deputies  or  assistants, 
stating  the  same  in  detail,  and  verifying  the 
same  by  Ills  affidavit;  and  for  any  statement 
or  omission  in  such  return,  contrary  to  truth, 
such  officer  shall  be  liable  to  the  penalties 
of  willful  and  corrupt  perjury." 

ThU3,  the  Constitution  of  1875  placed  a limit  upon  the  amount 
of  compensation  the  sheriff,  as  a ministerial 'officer,  could  retain. 
This  constitutional  provision  was  in  force  up  until  the  new  Con- 
stitution went  Into  effect  in  March  of  1945.  The  present  sheriff 
of  Greene  County  was  elected  in  the  general  election  of  1944  and 
took  office  the  first  Monday  in  January,  1945,  prior  to  the  effect- 
ive date  of  the  Constitution  of  1945. 

The  question  of  whether  the  ten  thousand  ($10,000.00)  dollar 
maximum  in  the  Constitution  of  1875  should  be  considered  the  salary 
of  the  sheriff  in  Greene  County  for  the  purposes  of  determining 
whether  he  has  received  an  increase  under  the  provision  of  House 
Bill  No.  939,  Is,  we  think,  determined  by  the  case  of  State  ex  rel, 
Emmons  v.  Farmer  (1917)^  196  S.  W.  1106,  271  Mo.  306.  In  that  case 
the  Supreme  Court  of  Missouri  held  that,  for  the  purposes  of  deter- 
mining whether  there  was  an  increase  in  the  compensation  of  an 
officer  in  violation  of  the  provision  of  the  Constitution  of  1875 
prohibiting  increases  in  compensation  of  officers  during  their 
terms,  the  statutory  maximum  which  the  officer  was  allowed  to  retain, 
prior  to  the  enactment  which  it  was  claimed  created  an  Increase  in 
compensation,  was  to  be  considered  the  compensation  of  the  officer. 
The  court  said  at  1.  c.  314,  316  and  317: 
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’'While  defendants  concede  that  the  amount, 
of  cash  salary  relator  Is  entitled  to  re- 
ceive under  the  provisions  of  the  Act  of 
1915,  does  not  exceed  but  exactly  equals 
the  amount  he  was  entitled  to  retain  under 
the  act  of  1913,  out  of  his  fees  collected, 
yet  they  contend  that  unless  the  fees  which 
he  actually  earned  and  collected  amount  each 
year  to  a sum  equal  to  the  $2000  yearly  cash 
salary,  the  provisions  of  the  Act  of  1915  are 
unconstitutional,  for  that  they  in  fact  bring 
about  an  increase  in  his  compensation  during 
the  currency  of  a given  term* 

* if  # i’f  w #***#**###^*  # 

w3o,  while  it  is  conceded  as  the  figures 
indicate,  that  there  has  been  no  increase 
in  the  stated  amount  fixed  by  law  as  the  pay 
of  a circuit  clerk  during  the  current  term  of 
this  relator,  yet  it  is  urged  there  has  been 
an  increase  in  fact,  unless  the  fees  collected 
each  year- amount  to  as  much  as  #2000,  regardless 
of  the  statutory  provision  existing  when  re- 
lator took  office  of  retaining  as  his  annual 
compensation  #2000  out  of  the  fees  earned  and 
collected. 


•'The  Act  of  1915  putting  circuit  clerks  upon 
a salary  basis,  was,  it  is  plain,  designedly 
enacted  so  that  the  several  salaries  fixed 
thereby  and  made  payable  monthly  in  cash  should 
exactly  equal  the  amounts  fixed  by  statute  in 
1913,  as  the  amounts  which  could  be  retained 
by  each  circuit  clerk  as  his  annual  compen- 
sation out  of  the  fees  he  earned.  As  we  gather 
the  position  and  contention  of  defendants, 
they  concede  that  in  all  cases  and  counties 
wherein  the  fees  actually  earned  by  the  sev- 
eral circuit  clerks  amount  in  any  one  year 
to  the  sum  fixed  as  their  salaries  by  the 
Act  of  1915,  the  act  is  constitutional.  At 
least,  if  defendants  do  not  concede  this, 
the  logic  of  their  contention  concedes  it  for 
them.  The  result  of  such  a construction  is 
that  some  circuit  clerks  in  some  counties 
which  contain  from  twenty-five  to  thirty 
thousand  population  would  get  the  salary  fixed 
by  the  Act  of  1915  some  years,^  and  get  fees 
other  years,  and  it  would  be  impossible  ever 
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to  tell  what  method  of  payment  should 
be  employed,  or  how  much  compensation  the 
circuit  clerk  was  to  get  till  the  end  of 
the  year.  Likewise  in  some  of  the  counties 
these  officers  would  be  paid  salaries  and 
in  others  still  remain  upon  a fee  basis 
of  compensation.  Such  results  could  not 
have  been  In  legislative  contemplation} 
since  two  cardinal  canons  of  construction 
upon  the  attack  of  unconstitutionality 
confront  usi  One  of  these  is  that  we  must 
be  convinced  beyond  a reasonable  doubt 
that  an  act  is  void  under  the  Constitution 
before  we  are  warranted  in  so  declaring  it 
(State  v.  Baskowitz,  250  Mo.  82)}  the  other 
is  that  where  one  construction  of  a stat- 
ute would  render  the  act  absurd  and  unen- 
forceable and  the  other  the  converse,  we 
are  required  to  adopt  the  latter  rather 
than  the  former,  (State  ex  rel.v Gordon, 

266  Mo.  1,  c.  411.) 

•5*  vr  *-#•}«•* 

"We  are  constrained  therefore  to  hold  that 
the  Act  of  1913  (Laws  1913,  p.  702)  fixed 
the  basic  compensation  for  clerks  of  the 
circuit  courts  and  that  the  amounts  sever- 
ally set  forth  in  that  act  as  the  sums  in 
fees  which  such  clerks  could  each  retain. as 
their  several  compensations,  constitute  the 
salaries  from  which  we  are  to  determine 
whether  the  Act  of  1915  Increases  such  comp- 
ensation. We  have  seen  that  the  amounts 
are  .the  same  in  counties  of  the  class  here 
in  question  and  conclude  that  as  to  the  re- 
lator there  has  been  no  increase  and  the 
act  13  constitutional.  Let  the  judgment 
of  the  learned  judge  nisi  be  affirmed,#  # #H 

Ordinarily,  the  same  rules  of  construction  applicable  to  statute 
apply  also  to  the  construction  of  Constitutions*  State  ex  rel.  Buch- 
anan v.  Jmel,  146  S,  W.  783,  242  Mo.  293, 

While  the  court  in  the  Farmer  case  dealt  with  a maximum  compen- 
sation set  by  statute,  it  was  applying,, in  substance,  tho  same  con- 
stitutional prohibi tion,  the  applicability  of  which  we  are  here  deter 
mining.  Therefore,  we  think  the  similarity  between  the  situation  pre 
sented  here  and  that  of  the  [Farmer  case  requires  that  we  consider 
that  case  controlling  on  the  question  of  the  sheriff’s  compensation 
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under  the  old  law.  The  result  of  this  is  that  the  compensation  of  the 
sheriff  of  Greene  County  under  the  old  law  was  ten  thousand  ($10,000,00) 
dollars  per  year. 

This  ten  thousand  ($10,000.00)  dollars  per  year  was  the  sheriff* s 
compensation  when  he  Began  his  term  in  January  1945.  The  new  Constit- 
ution does  not  carry  any  provision  such  as  that  of  Section  15  of  Art- 
icle XX  of  the  Constitution  of  1875,  The  ten  thousand  ($10,000,00) 
dollars  per  year  is,  therefore,  the  compensation  which  the  provision 
of  House  Bill  No.  939  must  not  exceed  if  it  is  to  remain  consistent 
with  Section. 13,  Article  VII  of  the  Constitution.  It  is  clear  that 
the  total  of  seventy-five  hundred  ,($7500,00)  dollars,  provided  under 
Sections  2 and  5 of  House  Bill  No,  939  as  compensation  for  the  sheriff 
in  second  class  counties,  which  Includes  the  County  of  Greene,  does  not 
equal  the  former  compensation  of  ten  thousand  ($10,000,00)  dollars  and 
these  sections  of  the  Bill  are,  therefore,  not  in  conflict  with  the 
Constitution  of  1945, 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that  the  sheriff 
of  Greene  County  and  his  deputies  should  be  paid  after  July  1,  1946 
according  to  the  provisions  of  House  Bill  No.  939,  passed  by  the  63rd 
General  Assembly  and  approved  by  the  Governor  on  April  11,  1946, 


Respectfully  submitted. 


APPROVED: 


SMITH  N.  CROWE,  JR. 
Assistant  Attorney  General 


J,  E.  TAYLOR 
Attorney  General 
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SCH00X8: "V(l>  Upon  filing  of  petition  for  consolidation- with  county 

r superintendent  of  schools,  or  filing'  of  petition  fQr  annexa 
tion  with  school  board  of  a common  school  district,  juris- 
diction attaches  when  the  petition  is  filed.  ( S)  In  the 
formation  of  a consolidated  school  district  the  superintend 
dent,  in  laying  out  the  boundary  lines  of  the  proposed  con- 
solidated district,  cannot  include  in  such  district  part  of 
a previously  organized  consolidated  district. 


/ / 
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This  will  acknowledge  receipt  of  your  latter  of  July  11, 
1946,  requesting  an  opinion  from  this  department  upon  the  fol- 
lowing statoiiient  of  facts: 


rt0n  June  6,  1946  eight  rural  school  districts 
in  Greene  County,  Missouri,  to-v/it : Districts 
Nos.  50,  64,  55,  56,  07,  77,  78  and  79,  filed 
a petition  with  the  County  superintendent  of 
schools  of  Ur cone  County,  Missouri , praying 
t.ayt  they  be  consoliuuted  and  organized,  into 
a eomoliuateu  school  uistriet*.  This  pot  it  ion 
was  signed  by  more  t ..an  86  qualified  voters 
residing  in  the  proposed  consolidated  district . 
The  Comity  Cupoidnt undent  of  Schools  assigned 
to  said  proposed  district  the  number*,  Consoli- 
dated jchool  District  ho.  10. 


"The  County  ouprr intend out  of  schools  investi- 
gated the  needs  thereof  and  determined  ana  lo- 
ctiUou  i/iio  o.ll'O  b bouna  ax-res  ox  t no 
solid at od  district . 


proposed  con- 


fine County  ouperintenuont  called  a special 
meeting  of  the  qualified  voters  of  the  proposed 
con.soliu.atod  district  for  considering  the  ques- 
tion of  consolidation,  gain  meeting  was  called 
for  June  89 , 1946.  This  call  was  nude  by ' post- 
ing within  the  proposed  district  10  notices  in 
public  places,  stating  the  place,  time  and  pur- 
pose of  such  meeting.  These  notices  were  posted 
on  June  14,  194-6,  being  10 
of  said  meeting. 


uys  before  the  date 
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"The  County  Buperintendont  also  posted  on 
said  June  14,  1946  five  plats  of  the  pro- 
posed consolidated  district.  The  plats  and 
notices  were  posted  within  BO  days  after  the 
filing  of  the  petition, 

"The  County  Superintendent  filed  a copy  of 
the  petition  and  of  the  plat  with  the  County 
Clerk, 

f,Qn  June  29,  1946  the  said  County  Superintend- 
ent attended  the  special  meeting,  called  it 
to  order  and  a chairman  and  secretary  were 
elected, 

| * '■ 

"The  vote  was  taken  by  ballot  on  the  proposed 
consolidation  and  the  vote  was  273  for  con- 
solidation and  130  against  consolidation.  Six 
directors  were  elected,  two  for  three  years, 
two  for  two  years  and  tv;o  for  one  year.  In 
other  words,  the  statutes  pertaining  to  pro- 
posed consolidation  of  school  districts  were 
strictly  followed. 

M0n  the  6th  day  of  June  (after  the  petition 
for  consolidation  above  mentioned  was  filed 
with  the  County  Superintendent  of  Schools)  the 
Board  of  Directors  of  Dural  District  No,  57 
(one  of  the  eight  rural  districts  in  the  pro- 
posed plat)  had  a meeting  and  voted  to  hold  on 
election  on  June  24  to  vote  on  the  question  of 
whether  or  not  they  should  be  annexed  to  an- 
other consolidated  school  distinct,  to-wit: 
the  Willard  Consolidated  School  District.  No- 
tices reading,  ’Dono  by  order  of  the  Board  this 
6th  day  of  Junet  were  posted.  This  election 
was  had  on  June  24  and  the  district  'voted  to 
be  so  annexed  to  the  Willard  Consolidated  School 
District.  On  the  evening  of  said  June  24,  the 
Board  of  Directors  of  t e Willard  Consolidated 
School  District  met  and  by  majority  vote  ac- 
cepted Dural  District  No.  57  in  its  consolidated 
school  district. 

"ws  would  like  to  have  the  opinion  of  the  Attor- 
ney General  on  (a)  the  legality  of  the  formation 
of  the  new  consolidated  school  district;  (b) 
whether  or  not,  upon  to  filing  of  the  petition 
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with,  the  county  Superintendent  of  Schools, 
jurisdiction  over  the  subject-matter  of  tlie 
proceeding  was  acquired  by  and  vested  in 
said  superintendent  of  Softools;  (c)  wftetlier 
or  not,  if  sucft  jurisdiction  was  thus  vested 
in  tfte  County  Superintendent  of  Softools, 

Rural  District  „ 57 , by  order  of  its  Board 
of  Directors,  could  take  any  steps  to  be  an- 
nexed to  any  other  school  district  until  tfte 
determination  of  tfte  petition  and  election 
for  tfte  proposed  consolidated  school  district, 

"Due  to  tfte  fact  that  estimates  of  income  and 
expenses  for  the  proposed  consolidated  school 
district  must  be  filed  by  July  15  with  the 
County  ulerk,  we  request  that  you  please  give 
this  your  immediate  attention, 

"Tfte  only  case  we  have  found  which  is  in  point 
is  tfte  case  of  State  ex  rel  vs,  Lee,  State 
Supt.  of  Public  Schools,  284  SW  129," 

In  your  letteft  of  July  15,  1946,  in  reply  to  our  letter 
asking  for  additional  information,  you  enclosed  tfte  following 
statement: 


"question  No.  1:  Rural  District  No.  57  had 
a petition  signed  by  10  persons. 

* question  No.  2:  No.  It  was  filed  after 
tfte  consolidation  petition  of  8 districts 
was  filed. 

" question  No.  5:  District  No.  57  joins  tfte 
Willard  Consoliuation. 


" -uestio.il  Mo.  4:  Tfte  proposed  8 district  con- 
solidation contains  248  children  enumerated, 
without  District  no.  57  there  would  be  only 
191." 


'We  are  ill 
Sup  er  i nt  end  ent 
she  states  that 
dated  district 
June  5tft,  an  t 
trict  No.  57  to 
received  by  tfte 
morning  of  June 


receipt  of  a letter  from  Mrs.  Nannie  Coward, 
of  Public  Schools  of  Greene  County,  in  which 
the  petition  for  tfte  formation  of  the  consoli- 
was  received  in  nor  office  about  .9:30  A.  M, , 
hat  tfte  petition  for  annexation-  of  School  Dis- 
tli©  Willard  Consolidated  School  District  was 
School  Board  of  School  District  No.  57  on  the 
5th,  and  she  indicated  in  a telephone  conversa- 
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tion  that  the  . petition  lor  the  annexation  was  received  by  the 
Hoard  of  Directors  of  school  District  Mo,  57  before  she  re- 
ceived the  petition  for  the  consolidation  of  the  eight  common 
school  districts.  / 

In  rendering  you  an  opinion  regarding  the  validity  of 
the  'annexation  or  consolidation,  this  opinion  will  necessarily 
have  to  be  one  in  'which  the  answer  to  your  questions  is  given 
on  tjie  basis  of  certain  facts.  Since  this  is  true,  our  opin- 
ion will  apply  only  to  the  facts  stated  therein,  and  the  actual 
time  of  the  filing  of  the  petitions  for  annexation  and  consoli- 
dation is  a matter  'that  will  have  to  be  determined  before  a 
definite  answer  can  be  given  to  your  questions. 

The  answer  to  your  questions  involves  two  matters:  First, 
the  matter  of  .jurisdiction,  and  second,  whether  or  not  a con- 
solidated school  distriot  'which  is  being  formed  can  include  as 
part  of  its  territory  part  of  a previously  consolidated  school 
district. 

In  regard  to  the  first  matter,  it  is  our  opinion  that 
jurisdiction  attaches  upon  the  receipt  of  a petition  for  an- 
nexation or  a petition  for  consolidation.  Therefore,  the  mat- 
ter of  whether  the  annexation  of  School  District  No.  57  to 
Willard  Consolidated  School  District  was  valid  depends  on 
whether  or  not  the  petition  for  annexation  vms  received  by  the 
Board  of  Directors  of  School  District  No.  57  before  the  peti- 
tion for  consolidation -of  the  eight  common  school  districts 
was  I iled  with  the  Superintendent  of  Schools  of  Greene  County. 

In  the  case  of  State  ex  rel.  Fry  v.  Lee,  514  Mo.  486,  1.  c. 
501,  the  Supreme  Court  of  Missouri  said: 

’'Delators  contend  that  the  first  juriadic- 
, tlonal  act  under  the  statute. is  the  filing 
with  the  county  superintendent  of  public 
schools  of  a petition  signed  by  at  least 
twenty-five  qualified  voters  of  the  commun- 
ity, Respondent,  on  the  other  hand,  con- 
tends that  the  first  jurisdictional  act 
under  the  statute  is  the  posting,  by  the 
county  superintendent,  of  the  plats" and  no- 
tices required  by  the  statute." 

The  court,  page  507,  s,  id: 

" " . ' Immediately  upon  the  filing  of  the 
petition,  jurisdiction  over  the  subject- 
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matter  of  the  proceeding  was  acquired  by, 
and  vested  in,  the  Super intend ent  of  Public 
Schools  of  Camden  County,  and  such  jurisdic- 
tion remained  in  him  until  the  question  of 
the  formation  of  the  proposed  consolidated 
district  was  determined  by  the  qualified 
voters  of  the  proposed  district  at  the  spe- 
cial meeting  called  by  him  for  the-consid- 
ei*ation  of  that  question.  * * * 11 

The  court,  page  50B,  said:  / 

"State  ox  rel.  v.  Young,  supra,  chiefly  re- 
lied upon  by  respondent  in  support  of  his 
contention,  was  a mandamus  proceeding,  in- 
stituted by  the  directors  of  a school  dis- 
trict in  Cole  County  against  the  county  com- 
missioner of  schools,  to  vacate  an  order  or 
decision  made  by  him  relative  to  the  forma- 
tion of  a new  school  district  and  a change 
of  boundary  lines  of  an  existing  district. 

The  statute  then  In  force,  relating  to  the 
formation  of  new  school  districts,  made  it 
the  duty  of  the  directors  of  the  districts 
affected,  upon  the  filing  of  a petition 
signed  by  ten  qualified  voters  residing  in 
either  of  the  districts  affected,  request- 
ing a change  in  boundary  linos  or  the  forma- 
tion of  a new  district,  to  post  a notice 
thereof  in  each  district  interested  twenty 
days  prior  to  the  time  of  the  annual  meet- 
ing.. If  a part  of  the  districts  affected 
voted  in  favor  of,  and  a part  against,  such 
change,  the  matter  m a referable  to  the 
county  school  commissioner  for  decision, 
which  decision  was  final  and  conclusive  when 
transmitted  to,  and  entered  upon  the  records 
of,  the  various  districts.  It  was  alleged 
that  the  county  school  commissioner  had  no 
jurisdiction  to  males  a decision  in  the  matter 
for  the  reason  that  the  petition,  upon  which 
t.-io  directors  of  the  respective  districts 
acted  in  posting  notices  of  the  proposed 
change  to  the  voters,  was  not  signed  by  ten 
qualified  voters,  as  the  statute  required; 
that , therefore,  the  elections  held  in  pur- 
suance of  such  notices  wore  void.  In  ruling 
the  question  than  before  this  court,  the 
learned  writer  pf  that  opinion,  speaking  for 
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tlie  court,  said:  * I am  inclined  to  think 
taut  the  relators  are  wrong  in  respect  to 
the  supposed  jurisdictional  fact.  The  sec- 
tion makes  it  the  duty  of  the  directors  to 
act , when  ten  qualified  voters  request  them 
to  do  so,  but  it  does  not  assume  to  prohibit 
them  from  acting  of  their  own  motion  when 
the  interests  of  the  district,  in  their  judg- 
ment, call  for  action.  Their  action  termi- 
nates by  posting  a proposition  for  a change. 

The  proposition  so  posted  by  them  is  tile  war- 
rant of  authority  for  the  vote  at  the  annual 
meeting,  and  not  the  preliminary  request  of 
the  ten  voters  to  submit  the  matter  to  a 
vote.  If  the  preliminary  request  should  be 
regarded  in  the  nature  of  a jurisdictional 
fact,  it  is  a fact  which  seems  to  be  left  to 
the  directors  to  decide.  It  is  for  them  to 
say  that  the  petitioners  are  qualified  vot- 
ers; and  when  they  have  practically  so  de- 
clared by  posting  the  proposition,  I do  not 
perceive  how  their  decision  can  be  success- 
fully attacked  in  any  collateral  proceeding 
or  by  mandamus  of  the  courts.'  (Italics 
ours , ) 

"As  wo  read  the  last -mentioned  case,  while 
this  court  therein  ruled  that  the  statute  in- 
volved did  not  assume  to  prohibit  the  school 
directors  from  acting  of  their  own  motion , 
without  the  filing,  by  ten  qualified  voters 
of  the  district,  of  a petition  requesting 
such  action,  nevertheless,  the  court  in  sub- 
stance recognized  the  fact  that  the  statute 
made  it  the  duty  of  the  school  directors  to 
act  in  the  premises  upon  the  filing  of  a prop- 
er petition  calling  for  such  action  upon  their 
part;  in  other  words,  this  court  inf erentially , 
at  least,  considered  and  viewed  the  filing  of 
a proper  petition  as  a jurisdictional  act  call- 
ing for  the  judgment  and  decision  of  the  di- 
rectors upon  the  sufficiency  of  the  petition 
so  filed.  Consequently,  in  our  opinion,  the 
cases  cited  by  respondent  in  no  sense  negative 
the  contention  of  relators  herein," 

In  the  case  of  State  ex  inf.  Gentry  v,  .Vickers  et  al. , 320 
•io*  383,  I.  c.  36  L>,  the  court  said: 
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• n * * * Under  our  ruling  in  State  ox  rel ♦ 
fry  v,  Leo,  284  ;.j.  w.  129,  we  held  that  the 
filing  of  a petition  with  a county  superin- 
tendent of  schools  for  the  formation  of  a 
consolidated  district  gave  the  superinten- 
dent of  the  county  wherein  the  petition  was 
filed  jurisdiction  over  the  territory  em- 
braced in  the  proposed  district,  although 
a portion  of  it  was  situated  in  an  adjoin- 
ing county.'* 

Under  the  rulings  iA  State  ex. rel.  l?ry  v.  Lee  and  State 
ex  inf.  Gentry  v.  Vickers,  cited  above,  it  must  be  held  that 
jurisdiction  attaches  when  the  petition  for  consolidation  or 
for  annexation  is  filed,  and  when  jurisdiction  attaches,  it 
is  retained  until  the  voters  take  action,  at  the  election  held 
pursuant  to  the  petition  and  decide  what  action  shall  de  taken. 

All  acts  relating  to  the  same  subject,  or  having  the  same 
general  purpose,  should  be  read  in  connection  with  the  statute 
or  provision  thereof  being  construed,  as  together  constituting 
one  law.  .State  ex  rel.  Columbia  National  Bank  of  Kansas  City 
v.  Davis,  284  8.  U.  464,  314  Mo.  373. 

A guiding  and  certainly  correct  rule  for  construction  of 
statutes  is  set  forth  in  State  ex  rel.  v.  Gordon,  261  Mo.  1.  c. 
649,  quoting  from  Bishop  on  Written  Laws,  secs.  113a,  86,  as 
follows: 


"’The  completed  doctrine  resulting  from  a 
bringing  together  of  it 3 parts  is,  that  all 
law’s,  written  and  unwritten,  of  what  civ  or 
sorts  and  at  whatever  different  dates  es- 
tablished, are  to  bo  construed  together,  con- 
tracting, expanding,  limiting  and  extending 
one  another  into  one  system  of  jurisprudence 
as  nearly  hariucfnious  and  rounded  as  it  can 
be  made  without  violating  unyielding  written 
or  unwritten  terms.’" 


Under  these  rules,  it 
annexation,  Section  104G4, 
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ing  consolidation  Oj 


« n.  i 
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all 
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found 
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1939,  provide 
consolidated.  Both  metnods, 
a catucory  qrovrsions,  xmsul'u 
tricts*  hince  both  methods 
in  State  ex  rel.  Pry  v.  Lee, 


that  the  statute  for 
a.  1939,  and  the  statutes  regard- 
ilstrlcts,  Sections  10493  and 
in  article  5,  Chapter  72,  R*  8. 
school  districts  may  be  annexed  or 
when  followed  as  set  out  in  the 
in  the  formation  of  school  dis- 
um  provided  for,  under  the  holding 
cited  above,  it  is  clear  that  when 
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jurisdiction  attaches  for  one  method  of  procedure,  it  obtains 
until  the  question  has  been  decided,  and  jurisdiction  cannot 
be  obtained  by  the  filing  of  a petition  for  either  consolida- 
tion or  annexation  until  the  first  petition  has  been  voted  upon. 

It  is  the  duty  of  the  school  board  of  a school  district, 
when  a petition  for  annexation  is  presented  to  it,  to  order  an 
eloction  held  for  a' vote  to  be  taken  on  the  annexation.  It  is 
also  the  duty  of  the  superintendent  of  schools,  upon  receipt 
of  a proper  petition  for  consolidation,  to  lay  out  the  boundary 
lines  of  the  proposed  consolidated  district  and  to  see  that  an 
election  is  held,  Neither  the  superintendent  nor  the  school 
board  has  any  choice  but  to  call  an  election  -when  a proper 
petition  is  received,  liven  though  the  superintendent  of  schools 
has  the  power  to  lay  out  the  boundary  lines  of  the  district,  he 
has  the  positive  duty' of  calling  an  election  when  he  receives 
a proper  petition. 

The  second  matter  to  be  decided  is  whether  or  not  a pro- 
posed consolidated  school  district  can  include  in  its  terri- 
tory part  of  another  consolidated  district. 

In  the  case  of  Gross  et  al.  v.  Moreland,  190  S.  W.  961, 

'the  Kansas  City  Court  of  .Appeals  decided  an  injunction  suit 
involving  a consolidated  school  district.  In  that  case  there 
was  a proceeding  in  equity  to  enjoin  the  defendant,  as  county 
superintendent  of  schools,  from  performing  certain  acts  pre- 
liminary to  the  formation  of  a consolidated  school  district. 

The  petition  alleged  that  the  plaintiffs  were  residing  in  a 
consolidated  school  district  which  was  duly  organized,  and 
that  the  defendant,  who  had  received  a petition  to  lay  out 
the  boundaries  of  a jiroposed  consolidated  school  district,  in 
laying  out  these  boundaries,  included  part  of  the  territory 
that  was  in  the  consolidated  school  district  in  which  the 
plaintiffs  lived.  The  Kansas  City  Court  of  Appeals  held  that 
there  was  no  unauthorized  action  taken  by  the  superintendent 
of  schools  and  that  no  injunction  should  Issue,  This  case 
was  decided  in  1916. 


However , in  the  case  of  State  ex  rel.  Fry  v,  Lee,  cited 
above,  the  court  held  that  a jurisdictional  matter  was  involved 
and  did  not  go  into  the  matter  of  including  part  of  one  con- 


solidated district  in 


new  consolidated  district. 


The  only 


question  before  the  court  was  one  of  jurisdiction, 


and  it  was 


held  that  when  one  superintendent  obtained  jurisdiction,  it  was 
hold  until  the  voters  had  approved  or  rejected  it.  The  ques- 
tion of  part  of  the  territory  of  an  existing  consolidated  dis- 


trict being-  included  in  a proposed  consolidated,  district  was 
not  directly' before  the  court. 
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The  supreme  Court  of  Missouri  in  the  case  of  State  ex  inf. 
Gentry  v.  Vickers,  cited  above,  said: 

i,  # .+  * other  contentions  aside,  this  con- 
clusion finds  force  in  the  f ct  that  the 
petition  by  tho  voters  to  the  County  Super- 
intendent of  Schools  of  Camden  county  in 
the  Sullivan  case  was  filed  lone  before  a 
like  petition  was  filed  in  the  Vickers- case 
with  the  County  superintendent  of  .‘Schools 
of  Laclede  County.  In  attempting  to  form 
the  consolidated  district  in  the  Vickers 
c..se  common  school  districts  theretofore 
designated  in  the  consolidated  district  in 
the  Sullivan  case  were  included.  , This  was 
unauthorized  and  was  in  effect  an  attempt 
to  destroy  the  autonomy  of  the  consolidated 

district  already  formed  in  Camden  County. 

* X-  $ n 


When  these  two  cases  are  considered  together,  it  is  clear 
that  the  holdings  therein  overrule  the  holding  of  the  Kansas 
City  Court  of  Appeals  in  the  case  of  Gross  et  al.  v,  Moreland, 
cited  above,  although  not  expressly  overruled  in  the  opinions 
of  the  court. 


The  statutes  provide  methods  for  changing  the  boundary 
linos  of  consolidated  districts.  A consolidated  district  can 
be  dissolved  by  a vote  of  two-thirds  of  the  voters  of  the  con- 
solidated district,  by  the  provisions  of  Section  10472,  R.  8. 
1939,  or  by  changing  the  boundary  lines,  under  the  provisions 
of  Section  10410,  A.  8.  1939,'  or  by  the  extension  of  the 
boundary  lines  of  a city,  town  or  village,  under  the  provi- 


sions of  Section  10463,  11.  8.  1939,  and  Cuiiuot  have  its 
boundary  linos  changed  by  attempted  annexation  of  part  of  its 
territory  by  a proposed  now  consolidated  school  district. 


Since  the  tor.  itory  of  one  consolidated  school  district 
cannot  be  included  in  a proposed  new  consolidated  district,  it 
follows  that  if  the  petition  for  annexation  of  school  District 
Bo.  57  to  the  Willard.  Consolidated  District  was  filed  before 
the  petition  for  consolidation  of  the  eight  com- .-.on  school  dis- 
tricts, -and  mohool  District  Do.  37  was  annexed  to  the  Willard 
Consolidated  school  District  and  became  a part  thereof,  the 
vote  to  form  a now  consolidated  school  district  of  the  eight 
common  school  districts  was  invalid , void  and  of  no  effect, 


since  jurisdiction  hud 


previously  boon  obtained  by  tho  school 


Board  of  gohool  District  Bo*  3 7. 
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elation  of  tiio  eight  common  school  districts  was  filed  before 
tins  petition  for  annexation  waa:  filed,  then  the  consolida- 
tion is.  a valid  and  existing,  one  and  the  attempted  annexa- 
tion of  school  district  J o.  57  by  the.  Willard  Consolidated 
District  is  .invalid,  void  and' of  no  offset. 


From  the  facts  that  have  been  given  in  your  letters  and 
the  letter  of  Mrs.  Coward,  the  procedure  followed  in  both 
the  annexation  attempt  and  the  consolidation  attempt  was  cor- 
rect, that  is,  the  requisite  of  the  statute  in  annexation  or 
consolidation  proceedings  was  carried  out  in  each  case.  If 
it  be  established,  as  a matter  of  fact,  that  the  petition  for 
annexation  was  filed  before  the  petition  for  consolidation, 
the  consolidated  school  district  could  not  in  any  way  be  hold 
to  have  any  existence,  as  it  is  agreed  in  the  statement  of 
facts  by  both  you  and  Mrs*  Coward  that  in  the  seven  school 
districts  other  than  Common  School  District  Ho.  57,  there  are 
only  191  children  ana  less  than  50  square  miles , anu , of 
course,  this  is  less  than  the  statutory  requirements  in  form- 
ing a consolidated  district. 


CONCLUSION 


The  question  of  whether  or  not  there  is  a Consolidated 
School  District  No.  10  now  existing  in  Greene  County,  or  whether 
Common  school  District  No.  57  is  now  a part  of  the  V/illard- Con- 
solidated school  District,  depends  upon  when,  as  a fact,  the 
petition  for  consolidation  was  filed  with  the  County  superin- 
tendent of  Schools  anu  the  petition  for  annexation  was  filed 


with  the  School  Board  of  School  District  No.  07.  If  the  peti- 
tion for  annexation  was  filed  before  the  petition  for  consoli- 
dation, School' District  No.  57  is  now  a part  of  the  Willard 
Consolidated  District,  ana  the  'attempted  consolidation  of  the 
eight  common  school  districts  to  form  Consolidated  District 
No.  10  is  void , invalid  and  of  no  effect.  If  the  consolida- 
tion petition  v/,..s  filed  'with  the  County  Superintendent  before 
the  petition  for  annexation  was  filed  with  the  Board  of  Direc- 
tors of  School  District  No.  57,  then  Consolidated  District 
No.  10  is  a validly  organized  and  existing  consolidated  school 
district , arm  includes  as  part  of  that  school  district  the  ter- 
ritory formerly  in  Common  School  District  No.  57. 


kespectf ully  submitted , 


APPROVED: 


mC  ML0K 
Attorney  General 


s si st ant  Attorney  General 


0I3B:HR 


1 


r 


V 

■ f * A ' i 

CIRCUIT  COURTS  Circuit  Judge  of  the  26th  Judicial  Circuit  not  en- 

AMD  SALARIES:  titled  to  change  of  venue  fee  provided  in  Sec*  1074, 

R « S « Mo » 1939* 


August  20,  1946* 


Honorable  0 . 0 « Brown, 

Judge,  26th  Judicial  Circuit, 
S to ckton , Missouri • 


Dear  Judge  Brown: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
which  reads  as  follows: 


"Under  senate  Bill  Ho.  442  fixing  the  Judges  Salary 
whio|i  repeals  certains  sections  and  enacting  new 
sections  in  their  place,  after  reading  tho  bill  I 
an  somewhat  confused  as  to  whether  or  not  the  Judges 
salary  bill  will  keep  the  Judge  from  receiving  and 
retaining  the  $10.00  change  of  venue  fee  allowed  by 
section  1074.  Under  bill  442  it  does  not  repeal 
section  1074  and  makes  no  reference  to  it  whatever. 

What  is  your  opinion  on  that,  can  the  Judge  still 
retain  the  change  of  venue  fee." 

Some  eight  sections  of  the  Revised  Statutes  of  Mo.,  1939,  are 
specifically  repealed  by  SCSSB  442.  However,  said  bill  does  not 
specifically  repeal  Sec.  1073  and  1074,  R.  S.  Mo.  1939,  which  re- 
quires persons  filing  applications  for  a change  of  venue  in  civil 
cases  to  deposit  $10.00  with  the  clerk  of  the  circuit  court,  and 
that,  if  change  of  venue  Is  granted,  the  clerk  of  the  circuit  court 
shall  transmit  with  the  transcript  the  $10.00  deposit  to  the  clerk 
of  the  circuit  court  of  the  county  wherein  the  cause  is  sent;  and 
which  further  provides  that  the  clerk  of  the  circuit  court  shall  pay 
the  $10.00  received  to  the  Judge  of  the  Circuit  Court,  or  any  spec- 
ial judge  hearing  the  cause,  upon  the  final  disposition  of  such  cause. 

We  are  familiar  with  that  well  established  rule  of  construction  - 
that  courts  do  not  favor  repeal  by  implication.  (See  State  ex  rel. 

R.  He v/ ton  McDowell,  Inc.  v.  Smith,  67  S.W,  (2d)  50,  334  Mo.  653). 

However,  there  is  another  cardinal  rule  and  that  is  that  when 
two  statutes  dealing  with  the  same  subject  matter  are  inconsistent 
with  each  other  and  cannot  be  harmonized,  the  latter  act  will  pre- 
vail and  operate  as  a repeal  of  the  former  statute  although  it  con- 
tains no  express  repealing  clause. 

In  Young  v.  Greene  County,  119  S.W.  (2d)  369,  342  Mo.  1105, 

the  court  said: 


L 


J 
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"*  * * It  seems  to  us  they  are  in  irreconcilable 
conflict.  If  two  statutes  deal  with  the  same  sub- 
ject matter  and  are  Inconsistent  with  each  other, 
so  that  both  cannot  be  oporative  as  to  such  matter, 
the  later  act  will  be  regarded  as  a substitute  for 
the  earlier  one  and  will  operate  as  a repeal  there- 
of, although  it  oontalns  no  express  repealing  clause* 
State  ex  rel.  Mo,  Pao*  Ry,  Co,  v.-Pub.  Serv,  Comm*, 

275  Mo,  60,  204  S ,W . 395.*  * *n , (See  also  Vining 
v,  Probst,  186  S.W.(2d)  611.) 

from  a careful  examination  of  SCSSB  442,  as  passed  by  the 
63rd  General  Assembly,  we  are  convinced  that  there  Is  an  irreconcil- 
able conflict  between  Section  1074,  R.S.Mo.  1939,  and  said  SCSSM  442. 

Section  2 of  said  bill  changes  the  compensation  of  judges  in 
your  county  and  provides  that  from  and  after  the  date  said  bill  be- 
comes effective,  such  judges  shall  receive  an  annual  salary  of  Six 
Thousand  Dollars  ($6000.00).  Said  section  reads  in  part: 

"Prom  and  after  the  effective  date  of  this  Act; 

* * and  all  other  Judges  of  the  circuit  courts 
of  this  State  shall  each  receive  an  annual  sal- 
ary of  $6000,00  payable  by  the  State  out  of  the 
State  treasury," 

Section  4 of  said  bill  allows  mileage  and  other  expenses  inci- 
dent to  holding  court  at  any  place  in  his  circuit  other  than  the  place 
of  residence,  for  judges  whose  circuits  consist  of  more  than  one 
county , 


Section  5 of  said  bill  allows  judges  temporarily  serving, 
transferred  or  assigned  as  judge  of  the  circuit  court,  other  than 
one  to  which  ho  was  appointed  or  elected,  when  said  court  is  held 
in  a circuit  other  than  the  circuit  In  which  the  judge  resides,  to 
receive  from  the  state  mileage  and  #10.00  per  day  while  so  engaged. 
Under  this  provision,  any  special  judge  serving  in  a change  of  ven- 
ue case  is  entitled  to  receive  and  shall  be  compensated  #10,00  per 
day  while  so  engaged.  However,  this  provision  is  not  broad  enough 
to  give  additional  compensation  to  a regular  judge  sitting  in  a 
change  of  venue  case,  coming  to  his  circuit  from  another  circuit. 

If  it  were  not  for  Section  6 of  SCSSM  442,  we  believe  that  Sec. 
1074,  R»  S.  Mo.  1939,  would  still  bo  effective  and  the  provision  of 
said  Sec.  1074  and  SCSSB  442  could  bo  harmonized.  But  Sec.  6 is  in 
such^  clear  and  unambiguous  language  that  there  can  be  no  question  as 
to  what  the  legislative  intent  was  when  passing  said  bill.  Said  sec- 
tion,  provides  that  all  said  salary  and  expenses  herein  provided  shall 
constitute  the  total  compensation  for  all  duties  performed  by  and  all 
expenses  of  said  judges,  and  does  not  stop  at  that,  but  continues  by 
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saylng  that  there  shall  be  no  further  payment  made  to  or  accepted 
by  said  .judges  for  the  performance  of  any  duties  required  to  be 
performed  by  them  under  the  law.  Section  6 reads  as  follows* 

‘'All  of  the  said  salaries  and  expenses  herein  provided 
shall  be  paid  in  monthly  installments  on  the  first 
day  of  each  month  and  shall  constitute  the  total  com- 
pensation for  all  duties  performed  by,  and  all  ex- 
penses of,  said  judges,  and  there  shall  be  no  fur- 
ther payment  made  to  or  accepted  by  said  judges  for 
the  performance  of  any  duties  required  to  be  perform- 
ed by  them  under  the  law.tt 

Furthermore,  Section  7 of  said  bill  expressly  provides  that 
all  laws  in  conflict  with  the  provisions  hereof,  pertahing  to  sal- 
aries, expenses  or  compensation  of  the  Judges  mentioned  are  hereby 
repealed.  However,  such  provision,  as  found  in  Sec.  7,  supra , is 
not  conclusive  and  the  courts  have  held  similar  provisions  do  not 
amount  to  a specific  repeal  of  other  laws. 

In  view  of  Sec.  6,  supra,  we  cannot  see  how  there  is  room  for 
any  other  construction  than  to  hold  that  Sec.  1074  R,  S.  Mo.  1939, 
conflicts  with  the  provisions  of  Sec.  6,  supra,  and,  therefore,  in 
view  of  the  foregoing  rules  of  construction.  Sec,  1074,  R.  S.  Mo. 
1939,  must  be  considered  repealed  by  implication  in  so  far  as  it 
conflicts  with  Sec.  6. 

THEREFORE,  it  Is  the  opinion  of  this  department,  that,  under 
SCSSB  442,  as  passed  by  the  63rd  General  Assembly,  judges  of  Judi- 
cial circuits  similar  to  yours  are  not  entitled  to  change  of  venue 
fees  as  provided  in  Sec.  1074,  R.S.  Mo.  1939,  Under  said  bill  such 
Judges  shall  receive  an  annual  salary  of  $6000.00,  and  that  shall 
constitute  the  total  compensation  for  said  judges  for  all  duties 
required  to  be  performed  by  them  under  the  law,  except  that  said 
judges  shall  be  entitled  to  additional  mileage  and  fees  when  quali- 
fying in  such  cases  as  provided  for  in  Secs.  4 and  5 of  SGSSB  442. 


Respectfully  submitted, 

APPROVED:  AUBREY  R,  HAMMETT,  Jr. 

Assistant  Attorney-General 

J.  E.  TAYLOR, 

Attorney  General 

ARH/LD 


COUNTY  OFFICERS:  The  Circuit  Clerk  of t Greene  County  is  not 

entitled  to  receive  $1200  compensation  for 
CIRCUIT  CIERK:  serving  as  clerk  of  the  hoard  of  paroles  of 

,).  that  judicial  circuit. 

i - 

August  29,  1946 


Honorable  Joseph  Ii,  Brown 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 


Attention:  Mr.  Willard  S.  Tucker 

Assistant  Prosecuting  Attorney 


Dear  Sir: 


FILED 

/a 


We  hereby  acknowledge  receipt  of  your  letter  of  recent 
date,  requesting  an  opinion  of  this  department,  which  reads 
as  follows: 

"As  a general  proposition  (Quoting  from 
Givens  v . Davxess  County,  Missouri  Supreme 
Court  1891,  107  Ho.  603  1.  c.  G08-9,  17 
S.W.  990)  ’ a public  officer  Is  not  entitled 
to  compensation  by  virtue  of  a contract, 
express  or  implied.  The  right  to  compensa- 
tion exists,  when  It  exists  at  all,  as  a 
creatioh  of  law,  and  as  an  incident  to  the 

• “■  In  the  absence  of  constitutional 
rGStrictlons  the  compensation  or  salary  of  a 
public  officer  may  be  increased  or  diminished 
during  ms  term  of  office,  the  manner  of  his 
payment  may  be  changed,  or  his  payment  may  be 
changed,  or  his  dutios  enlarged  without  the 
impairment  of  any  vested  right.  -:p 

Article  VII,  section  13,  of  the  Constitution 
ox  194-5  roads  as  follows:  ’The  compensation 
of  state,  county  and  municipal  officers  sliall 
not  be  increased  during  the  torn  of  office; 
nor  snail  the  term  of  any  officer  be  extended.’ 

"1  do  not  find  any  constitutional  prohibitions 
against  decreasing  the  salary  of  a public  offi- 
cer, although  Section  3 of  the  Scliedule  of  the 
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Constitution  of  1945  reads  as  follows: 

’ 1 ho  terms  of  all  persons  holding  public 
office  to  which  they  have  been  elected  or 
appointed  at  the  time  this  Constitution 
shall  take  effect  shall  not  he  vacated  or 
otherwise  affected  thereby,’  It  is  a 
question  as  to  whether  this  section  can 
be  construed  to  prohibit  the  decrease  in 
salary  of  a public  officer  whose  office 
i3  not  affected  by  the  new  Constitution, 

"I  do  not  find  any  statutory  prohibitions 
against  decreasing  the  salary  of  a public 
officer. 

"We  will  appreciate  your  early  advioe>" 

As  wo  interpret  your  letter,  the  precise  question  asked 
is  whether  or  not  the  General  Assembly  has  the  power  to  diminish 
the  compensation  of  the  Circuit  Clerk  of  Greene  County  during 
his  term, 


formerly  the  Circuit  Clerk  of  Greene  County  was  compensated 
in  accordance  with  Section  13408,  R . S . Mo.  1939,  which  provides 
in  part: 

"The  clerks  of  the  circuit  courts  of  this 
state  shall  receive  for  their  services 
annually  the  following  sum: 
in  counties  having  a population  of  seventy- 
five  thousand  persons  and  less  than  one 
hundred  fifty  thousand  persons,  the  sum  of 
four  thousand  (i.fiOOO)  dollars;  ■»  x •» 

The  G3rd  General  Assembly  has  pas  sod  two  bills.  House  Bill 
Jio,  893  and  House  Bill  Ho,  940,  relating  to  the  compensation 
Olid  duties  ox  clFcuxt  dowries  in  second  class  counties* 


Section  1 of  House  Bill  Bo, 
July  1,  194G,  provides; 


893,  which  Be c amo  effective 


"The  clorkof  the  circuit  court,  in  all 
counties  of  the  second  class,  shall  re- 
ceive as  compensation  for  his  services, 
the  sum  of  4000. 00  per  annum,  to  be  paid 
in  twelve  equal  monthly  installments  by 
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the  county  on  warrants  drawn  on  the 
county  treasury.  He  shall  also  he 
allowed  to  retain.  In  addition  to 
said  annual  salary,  all  fees  earned 
by  him  In  cases  of  change  of  venue 
from  other  counties," 

House  Bill  No,  940,  which  also  became  effective  July  1, 

1946,  repealed  Section  9180,  R,  S.  Mo,  1939,  and  enacted  In 
lieu  thereof  a new  section  to  be  known  as  Seotion  9180,  which 
provides: 

"There  Is  hereby  created.  In  each 
judicial  circuit  of  this  state  com- 
posed of  a single  county  of  the  second 
'class,  a board  of  paroles,  to  be  known 
as  such,  and  consisting  of  the  judges 
of  the  circuit  court  of  the  county  so 
composing  such  judicial  circuit.  The 
judge  of  that  division  of  the  circuit 
court  to  which  lias  been  assigned,  for 
. the  time  being  the  duty  of  trying  crimi- 

nal cases,  shall  be  ex  officio  chairman, 
and  tlio  clerk  of  the  circuit  court  shall 
be  ox  officio  clerk  of  said  board  of 
paroles.  Such  board  of  paroles  Is  hereby 
empowered  and  authorized  to  consider, 
grant,  revoke,  alt or,  or  terminate  paroles 
and  to  exorcise  all  the  powers  hereinafter 
granted  and  such  other  powers  as  may  be 
provided  by  lav;." 

Since  House  Bill  Ho,  940  does  not  provide  for  (.1200  compen- 
sation for  tho  circuit  clork  for  acting  as  the  clerk  of  the 
board  of  paroles,  it,  in  fact,  reduces  the  circuit  clerk's  compen 
safe! on  by  that  amount. 

It  is  well  established  that  the  compensation  of  a public 
officer  may  be  Increased  or  diminished  during  his  term,  if  there 
are  no  constitutional  prohibitions. 

In  the  case  of  Givens  v.  Daviess  County,  107  Mo.  603,  the 
Supreme  Court  said,  at  1.  c.  609: 

"«•  In  tho  absence  of  constitutional 
restrictions  the  compensation  or  salary 
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of  a public  officer  may  be  increased  or 
diminished  during  his  term  of  office, 
the  manner  of  his  payment  may  be  changed, 
or  his  duties  enlarged  without  the  impair- 
ment of  any  vested  right.  * # * . ?:•  * :c- 

Section  15,  Article  VII  of  the  Constitution  of  1945,  pro- 
hibits increasing  the  compensation  of  the  state,  county  and 
municipal  officers,  but  there  is  nothing  in  the  Constitution 
that  prohibits  the  General  Assembly  from  decreasing  the  salaries 
of  such  officers. 

Although  House  Bill  Ho.  940  still  provides  that  the  circuit 
clerk  shall  perform  the  duties  of  the  clerk  of  the  board  of 
paroles,  it  is  well  settled  that  lie  cannot  claim  compensation 
for  these  duties  unless  he  can  point  to  a statute  that  provides 
for  such  compensation.  Ward  v.  Christian  County,  341  Mo.  1115, 
111  S.W.  (2d)  182, 

It  might  be  argued  that  though  the  Constitution  of  1945 
does  not  prevent  the  General  Assembly  from  decreasing  the  sal- 
ary of  a public  officer,  that  Section  3 of  the  Schedule  of  the 
Constitution  of  1945  does  prevent  such  a decrease.  Said  Section 
3 provides: 

"The  tervas  of  all  persons  holding  public 
office  to  which  they  have  been  elected 
or  appointed  at  the  time  this  Constitution 
shall  take  effect  shall  not  be  vacated  or 
otherwise  affected  thereby." 

If  the  above  section  prohibits  the  General  Assembly  from  dimin- 
ishing the  compensation  of  a public  officer  during  his  term, 
it  will  be  necessary  to  include  the  compensation  of  the  officer 
within  the  meaning  of  the  phrase  "term  of  office." 

/ 

In  46  C , J . 963,  we  find  a definition  of  "term  of  office," 
will  oh  reads  as  follows: 

"The  phrase  ’term  of  office’  is  one 
generally  used  to  mean  the  fixed  period 
of  time  for  which  the  office  may  be  held, 
although  It  Is  also  used  to  designate  the 
period  for  which  the  office  Is  actually 
he Id . " 
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The  Missouri  Supreme  Court  has  held  in  accordance  with 
the  above  quotation  from  Corpus  Juris,  in  the  case  of  State 
ex  rel,  Withers  v.  Stonestreet,  99  Mo,  361,  1,  c,  371  and  372, 
as  follows; 

"*  •>;•  The  phrase  ’term  of  office,'  in 
ordinary  parlance,  means  the  fixed  period 
of  time  for  which  the  office  may  be  held. 

And  we  have  a statutory  rule  for  the  con- 
struction of  statutes,  requiring  that,  in 
construing  statutes,  'words  and  phrases' 
shall  be  taken  in  their  plain,  ordinary 
or  usual  sense,’  except  that  'technical 
v/ords  and  phrases,  having  a peculiar  and 
appropriate  meaning  in  law,  shall  be  under- 
stood according  to  their  technical  import.' 

R.  S,  1879,  sec.  3126. 

"Going  to  the  standards  of  our  language, 
we  find  that  a term  means  'the  time  for 
which  anything  last's ; any  limited  time; 
the  term  of  life.'  Webster's  Diet.  And 
turning  to  the  authorities,  they  announce 
that  'the  expression,  term  of  office,  uni- 
formly designates  a fixed  and  definite 
period  of  time.'  Anderson’s  Law  Diet. 

1023;  People  v,  Drundage , 78  li.  y,  403, 

407;  Baker,  Governor  v.  Kirk,  33  Ind.  517. 

So  that  whether  we  take  tlie  phrase,  'term 
of  office,'  in  its  ordinary  or  popular 
sense,  or  in  its  technical  Import,  it  means 
one  and  the  same  thing;  'A  fixed  and  definite 
period  of  time.' 

The  above  quotation  was  quoted  and  approved  by  the  Supreme 
Court  of  Missouri  In  the  case  of  State  ex  inf.  Major  v,  Williams 
222  Mo,  268.  Further,  in  the  case  of  State  ex  rel.  Kurobold  v. 
Gordon,  238  Mo,  168,  at  1.  c.  178,  the  court  said; 

'The  word  "term"  is  uniformly  used 
to  designate  a fixed  and  definite  period  of 
time . •*  * :«■ 

It  seems  clear  to  us,  from  the  above  authorities,  that  neither 
the  Constitution  nor  the  Schedule  of  the  Constitution  of  1945 


Hon,  Joseph.  N,  Brovm 


(6) 


prohibits  the  General  Assembly  from  decreasing  the  compensa- 
tion of  a public  officer  during  his  term. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
after  July  1,  1946,  the  Cirouit  Clerk  of  Greene  County  is  not 
entitled  to  receive  $1200  compensation  for  serving  as  clerk 
of  the  board  of  paroles  of  that  judioial  cirouit. 


Respectfully  submitted. 


PURSUING  WILSON 
Assistant  Attorney  General 


APPROVED: 


H.  I'AYLOk. 
Attorney  General 


PW:CP 
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TAXATION; 
AND  REVENUE 


\ Duties  of  County  Collect or  with 
^acceptance  ©f  tender  of  payment 

“items  of  property".’ 


Honorable  L*  Madison  Bywaters 
Prosecuting  Attorney 
Liberty,  Missouri  f 

Dear  Mr.  Bywaters;  / 

: . ) 

This  will  acknowledge  receipt  of  your  letter  of  r«r#ent  dAfce  .:j 
requesting  an  official  opinion  of  this  department  letter 

reads  as  follows;  ‘ ’ ) 

/ 


’'Enclosed  herewith  you  will  please  find  copy 
of  petition  In  case  no,  16965  in  the  Circuit 
Court  of  Clay  County,  Missouri)  copy  of  petit- 
ion in  case  no,  17199  filed  in  Circuit  Court 
of  Clay  County,  Missouri)  letter  of  December 
26,  1945  from  the  Kansas  City  Power  and  Light 
Co,  to  Clifford  T,  Halferty,  County  Collector 
of  Clay  County,  Missouri,  and  letter  of  Dec- 
ember 28,  1945  of  Clifford  Halferty,  County 
Collector  of  Clay  County,  Missouri,  to  Mr, 

Alan  P,  Wherrltt,  attorney  for  Kansas  City 
Power  and  Light  Co. 

”In  the  cases  above  mentioned,  namely  case 
no.  16955  and  no.  17199  the  Circuit  Court  of 
Clay  County  found  for  the  relator  and  in  each 
case  Issued  its  peremptory  writ  of  mandamus. 

In  case  no.  16955  the  peremptory  was  Issued 
on  February,  19,  1944.  In  case  no.  17199  the 
peremptory  writ  was  Issued  on  January  6,  1946. 

"The  same  situation  Is  now  confronting  the 
County  Collector  as  was  presented  and  decided 
in  the  two  cases  heretofore  mentioned.  The 
County  Collector,  as  you  will  readily  see  from 
his  letter,  has  refused  to  accept  the  tender  of 
check  of  the  Kansas  City  Power  and  Light  Co.  Just 
as  he  did  In  the  two  previous  cases.  It  is  now 
the  position  of  the  Kansas  City  Power  and  Light 
Co.  that  they  are  not  going  to  petition  the 
Circuit  Court  for  another  writ  of  mandamus.  In 
other  words  they  take  the  position  that  they  have 
made  tender  by  check  of  all  taxes  that  they  feel 
they  are  required  to  pay  and  rely  on  the  previous 
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judgments  rendered  by  the  Circuit  Court  of 
Clay  County  to  sustain  them  in  their  position. 

"The  County  Collector  Would  like  to  have  your 
opinion  as  to  whether  or  not  he  should  accept 
the  tender  that  has  been  made  and  he  should 
also  like  to  know  that  if  he  accepts  such 
tender  he  is  protected  under  the  decisions 
in  the  prior  cases  decided  by  our  Circuit  Court. 

He  is  anxious  to  have  your  opinion  in  this  regard 
as  soon  as  possible  for  the  reason  that  he  is 
I required  to  make  distribution  of  taxes  by  January 

15,  1946." 

Prom  your  letter  and  the  other  documents  attached  thereto  and 
ptferred  to  in  your  letter  we  understand  your  questions  to  relate 
the  validity  of  a tax  levied  by  your  county  court  for  the  bene- 
fit of  two  public  water  supply  districts  located  in  Clay  County. 

We  have  considered  the  two  questions  which  you  have  propounded 
we  have  decided  that  they  can  best  be  determined  by  the  consider- 
on  of  the  legality  of  the  taxes  sought  to  be  collected. 

We  have  noted  the  case  of  State  ex  rel,  Halferty  vs.  Kansas  City 
and  Light  Company  (decided  September  10,  1940)  145  S,  W.  (2d) 

This  is  a case  Involving  a similar  tax  upon  the  same  corporation 
the  statutes  then  existing  relative  to  the  authority  to  levy 
Oollect  taxes  for  the  benefit  of  the  Public  Water  Supply  Districts. 
• held  that  the  State  Board  of  Equalization  did  not  have  authority 
portion  any  part  of  the  "distributable"  property  of  such  corp- 
on  to  a public  water  supply  district  for  the  reason  that  such 
0 water  supply  districts  were  not  Included  within  the  statute 
rating  political  subdivisions  to  which  such  apportionment  might 


At  the  time  the  decision  v/as  rendered  in  the  Halferty  case  the 
•a  relating  to  the  assessment  and  apportionment  of  the  "distrib* 
" property  of  electric  power  and  light  companies  had  been 
in  the  State  Tax  Commission  under  subparagraph  (6)  of  Section 
• S.  Mo.  1929,  and  under  the  further  provisions  of  Section 
S.  Mo.  1929,  as  amended,  Laws  of  1933,  page  422,  it  was  pro- 
at  "taxes  levied  thereon  shall  be  levied  and  collected  in  the 
is  now  and  hereafter  provided  by  law  for  the  taxation  of 
property  in  this  state". 

: then  existing  statute  relating  to  the  apportionment  of  such 
table"  property  was  Section  10022,  R.  S.  Mo.  1929,  reading, 
as  follows : 

. "Said  board  shall  apportion  the  aggregate  value 
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of  all  property  hereinbefore  specified 
belonging  to  or  under  the  control  of  each 
railroad  company,  to  each  county,  municipal 
township,  city  or  Incorporated  town  in  which 
such  road  is  located,  according  to  the  ratio 
which  the  number  of  miles  of  such  road  completed 
in  such  county,  municipal  township,  city  or 
incorporated  town  shall  bear  to  the  whole  length 
of  such  road  in  this  state  i#  (underscoring 

ours) 


Under  the  statutes  quoted,  supra,  the  Supreme  Court  held  in  the 
Halferty  case,  in  part,  as  follows  at  l.c.  122 J 


"(6-10)  Prom  the  foregoing  it  appears  the 
county  court  is  not  authorized  to  levy  taxes 
upon  the  distributable  property  of  railroads 
until  the  valuation  thereof,  as  equalized  and 
adjusted  by  the  State  Board  of  Equalization 
has  been  certified  to  it,  and  may  then  levy 
for  municipal  townships,  cities  and  other 
local  subdivisions  only  as  by  the  statutes 
provided.  This  brings  us  to  consideration 
of  an  insistence  strongly  urged  by  appellant, 
viz,  that  the  water  district  should  be  re- 
garded as  a 'municipal  township'  within  the 
meaning  of  these  taxing  statutes.  It,  of 
course,  is  not  a county  nor  an  incorporated 
city,  town  or  village.  It  Is  denominated  a 
'political  corporation' ■ by  the  act  under  which 
it  was  organized.  It  might  be  termed  a 
'municipal  corporation*  In  the  broad  sense 
sometimes  attributed  to  that  term.  See 
State  ex  rel.  Kinder  v.  Little  River  Drain- 
age District,  291  Mo,  267,  236  S.  W,  848,  where- 
in It  was  held  that  a drainage  district  was  a 
'municipal  corporation'  within  the  meaning  of 
Sec,  6,  Art,  X of  the  State  Constitution,  Mo . 
St.  Ann.,  exempting  from  taxation  the  property 
of  the 'State  Counties  and  other  municipal 
corporations,'  In  the  broad  sense  defined 
(and  cogently  reasoned)  in  the  Kinder  case, 
supra,  defendant  might  be  said  to  be  a . 
municipal  corporation. . But  does  that  mean 
that  It  Is  a municipal  township  as  that  term 
la  used  in  the  taxing  statutes?  A municipal 
township  may  be,  for  some  purposes  and  in 
a broad  sense,  a 'municipal  corporation'— 

(we  suggest  this  thought  without  deciding  the 
question)— but , even  if  so.  Is  a 'municipal 
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corporation’  necessarily  a ’municipal  township?’ 
It  is  to  be  borne  in  mind  that  taxing  statutes 
are  construed  strictly  in  favor  of  the  taxpayer 
bearing  in  mind  that  they  should  be  applied 
with  due  regard  tio  the  apparent  intention  of  the 
Legislature  as  expressed  In  the  statute,  with 
a view  to  promoting  the  apparent  object  of  the 
legislative  enactment.  It  will  be  noted  that 
in  all  of  the  taxing  provisions  wo  have  noted 
the  words  ’municipal  townships’  have  been  used. 
Nowhere  are  the  words  ’municipal  corporations 
used.  Appellant  says  ’municipal  township*  is 
not  defined  by  our  statutes.  \'Ve  think  Its  mean- 
ing, as  used  In  the  statutes  we  have  quoted,  Is 
well  understood  and  is  cloarly  enough  indicated 
as  a subdivision  of  a county.  Illustrative,  we 
refer  to  Chap.  86,  R.  S.  1929,  Mo.  St,  Ann,  Sec. 
12251  et  seq.,  p.  8119  et  seq.,  relating  to 
’Township  Organization.’  Sec.  12251,  the  first 
section  of  that  chapter,  provides' for  the  holding 
of  an  election  in  any  county  for  or  against  town- 
ship organization.  Subsequent  sections  provide 
for  the  organization,  government  and  powers  of 
the  townships  if  township  organization  is  voted. 
By  Bee,  12259  provision  is  made  for  'the  county 
court  of  each  county*  to  alter  the  boundaries 
of  townships  and  to  increase  Or  diminish  their 
number,  in  the  manner  there  provided.  From  these 
and  other  references  in  the  statutes  that’  might 
be  made  we  think' it  too  clear  to  admit  of  argu- 
ment that  when  the  Legislature  used  the  term 
’municipal  townships'  in  the  statutes  above  re- 
ferred to  it  meant  subdivisions  of  a county  as 
that  term  is  generally  understood. 

”It  is  suggested  by  appellant  that  when  Sec. 
10022,  providing  the  method  of  taxing  railroad 
properties,  was  first  enacted  such  ’public 
corporations'  as  defendant  water  district  did 
not  exist  and  could  not  be  specifically  referred 
to,  and  if  we  understand  his  argument,  that  the 
meaning  of  'municipal  township*  should  be  ex- 
tended or  enlarged  so  as  now  to  include  such 
public  corporations,  since  created.  The  term 
•municipal  townships*  has  been  retained  in  the 
statutes.  Wo  must  assume  that  it  was  purposely 
retained  and  intended  to  mean  what  it  clearly 
does  mean.” 


felon  10022  of  the  Revised  Statutes  of  Missouri  1929, 


Hon.  L.  Madison  By-waters 


Page  5 


carried  into  the  revision  of  1939  as  Section  11253.  Following  the 
decision  in  Halferty  vs,  Kansas  City  Power  and  Light  Company,  supra, 
the  General  Assembly  in  1941  amended  such  statute  by  an  act  found 
in  Laws  of  Missouri  1941,  page  696  so  that  said  statute  thereafter 
road,  in  part,  as  follows: 

"Said  board  shall  apportion  the  aggregate  value 
of  all  property  hereinbefore  specified  belonging 
to  or  under  the  control  of  each  railroad  company 
to  each  county,  municipal  township,  city  or  Incorp- 
orated town,  special  road  districts,  public  water 
supply  and  sewer  districts  or  subdivisions  except 
school  districts  in  which  such  road  is  located,  - 
according  to  the  ratio  which  the  number  of  miles 
of  such  road  completed  In  such  county,  municipal 
township,  city  or  incorporated  town,  special 
road  districts,  public  water  supply  and  sewer 
districts  or  subdivision  except  school  districts 
In  which  such  road  is  located  shall  bear  to  the 
whole  length  of  such  road  In  this  state:*  * *" 

(underscoring  ours) 

You  will  note  that  the  statute,  as  It  roads  since  such  amendment, 
now  specifically  authorizes  the  apportionment  of  "distributable " 
property  of  electric  light  and  power  transmission  companies  to  public 
water  supply  districts.  Also,  that  such  property  may  be  subjected  to 
taxation  for  local  purposes  appears  from  the  provisions  of  Section 
11295  R.  S.  Mo.  1939,  which  reads.  In  part,  as  follows: 

* *all  property,  real,  and  personal,  including 
the  franchises  owned  by  telegraph,  telephone, 
electric  power  and  light  companies,  electric  trans- 
mission lines,  oil  pipe  lines,  gas  pipe  lines, 
gasoline  pipe  lines,  interstate  bus  and  truck  lines, 
and  express  companies,  shall  be  subject  to  taxation 
for  state,  county,  municipal  and  other  local  purposes 
to  the  same  extent  as  the  property  of  private  persons, 

■>>  # #'* 

The  authority  for  the  incorporation  of  public  water  supply 
districts  appears  from  an  act  found  in  Laws  of  Missouri,  1935,  page 
327,  now  appearing  as  Chapter  79,  Article  XII  of  the  Revised  Statutes 
of  1939,  The  scheme  for  the  determination  of  the  amount  of  revenue 
necessary  for  the  operation  of  such  public  water  supply  districts  and 
for  the  making  of  the  levy  upon  property  subject  thereto  In  an  amount 
sufficient  to  produce  such  revenue,  appears  In  Lection  12631,  R»  S. 

Mo,  1939. 


"For  the  period  and  subject  to  the  limitations  con- 
tained in  this  article,  the  board  of  directors 
of  any  district  organized  hereunder  shall,  on  or 
before  the  tenth  day  of  May  of  each  year,  make 
estimates  of  the  amount  of  taxes  required  to  be 
levied  to  provide  for  the  purposes  of  the  district 
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as  specified  in  Section  12624*  Such  estimates 
shall  thereupon  be  certified  by  the  clerk  of 
the  board  and  filed  with  the  clerk  of  the 
county  court  or  the  respective  clerks  of  the 
county  courts  of  the  counties  in  which  the 
district  Is  situate.  Upon  the  basis  of  such 
estimates  the  county  court  or  respective 
county  courts  shall  proceed  to  levy  a tax 
upon  all  taxable  property  within  the  district , 
sufficient  to  provide  the  funds  required  by 
such  estimates*  The  clerk  of  the  county 
court  or  respective  clerks  of  the  county 
courts  shall  enter  such  levies  on  the  tax 
books  of  the  county  in  the  same  manner  as 
school  district  taxes  are  entered,  for  the 
use  of  the  county  collector.  The  taxes  thus 
levied  and  extended  upon  the  tax  books  shall 
be  collected  and  the  payment  thereof  enforced 
at  the  same  time  and  in  the  same  manner  as  is 
provided  for  the  collect! bn  and  payment  of 
taxes  levied  for  state  and  county  purposes 
and  such  taxes,  when  collected,  shall  be  re- 
mitted by  the  collector  or  collectors  of  the 
revenue,  to  the  treasurer  of  the  district.’' 

(underscoring  ours) 

We  assume  that  all  statutory  steps  relative  to  the  Imposition 
of  the  taxes  have  been  timely  taken  as  no  contention  contrary  there 
to  appears  either  in  your  letter  of  inquiry  or  the  copies  of  the 
correspondence  attached  thereto. 

Upon  the  basis  of  the  information  submitted,  and  assuming  but 
not  determining,  the  validity  of  the  taxes  Imposed  for  the  use  and 
benefit  of  Public  Water  Supply  Districts  Nos,  1 and  2,  we  believe 
that  your  attention  should  be  directed  to  that  portion  of  Section 
11086,  R,  S.  'Mo.  1939,  reading  as  follows  t 

"The  collector  shall  diligently  endeavor 
and  use  all  lawful  means  to  collect  all 
taxes  which  they  are  required  to  collect 
in  their  respective  counties,  and  to  that 
end  they  shall  have  the  power  to  seize 
and  sell  the  goods  and  chattels  of  the 
person  liable  for  taxes.  In  the  same  man- 
ner as  goods  and  chattels  are  or  may  be 
required  to  be  seized  and  sold  under  execu- 
tion Issued  on  judgments  at  law,  and  no 
property  whatever  shall  be  exeunt  from 
seizure  and  sale  for  taxes  due  on  lands 
or  personal  property i#  * * 
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Your  first  question,  relating  to  your  duty  to  accept  the  tender, 
we  believe  may  well  be  answered  by  reference  to  appellate  court 
opinions  declaring  the  general  principles  respecting  your  duties 
when  such  tenders  are  made.  It  is  a general  rule  of  law  that  a tax- 
payer has  the  right  to  tender  payment  of  taxes  upon  certain  items 
of  property  upon  which  taxes  have  been  separately  assessed  and  levied 
We  quote  from  State  ox  rel,  Sedalia  Water  Co,  v.  Harnsberger,  14 
S,  W.  (2d)  554,  1,  c,  5551 


’'First  it  Is  claimed  by  the  appellant 
that  relator  could  not  pay  part  of  the 
taxes  assessed  against  it  and  leave 
the  rest  unpaid* 


"The  general  rule,  as  laid  down  in  37 
Cyc,  (pages  1164  apd  1165),  is  as  fol- 
lows: ’But  a citizen  always  has  the 

right  to  pay  the  amount  of  any  one  tax 
listed  against  him  while  refusing  to 
pay  others  or  to  pay  taxes  for  a current 
year  and  contest  those  assessed  for 
previous  years}  or  to  pay  taxes  on  one 
piece  or  item  of  his  property  which 
is  separately  assessed  without  offering 
to  pay  the  taxes  on  other  parts, ' 

"The  14  items  in  relator’s  tax  bill 
were  separately  assessed,  item  X stand- 
ing by  itself.  The  rule  quoted  from 
Cyc,,  according  to  the  common  practice, 
would  apply  here • " 

V 

Jf  the  items  for  which  tender  of  payment  has  been  made  by  the 
sas  City  Power  and  Light  Company  are  those  which  have  been  sep- 
ately  assessed  and  upon  which  taxes  have  been  separately  levied, 

•n  under  the  ruling  In  the  Harnsberger  case,  cited  supra,  it 

become  your  duty  to  accept  such  tender  and  issue  receipts  show- 
the  payment  thereof. 

Of  course,  payment  of  taxes  upo,n  these  items  will  discharge  the 
bility  of  the  taxpayer  with  respect  to  them,  but  such  tender  can 
affect  a discharge  of  the  lien  for  the  taxes  upon  the  other  Items 
which  tender  of  payment  has  not  been  made.  As  mentioned  above, 
duty  still  rests  upon  the  collector  to  enforce  the  collection  of 
unpaid  taxes.  We  might  further  say  that  the  question  of  tender 
ayment  of  certain  items  is  unaffected  by  the  question  of  the 
dity  or  invalidity  of  the  tax  imposed  by  other  Item3  of  the 
1 tax  bill,  in  the  Harnsberger  case,  supra,  the  validity  of 
was  adjudicated,  but,  as  the  court  said,  this  was  unnecessary 
the  adjudication  of  the  problem  of  tender  of  payment  of  sep- 
ia Items  and  was  decided  solely  at  the  instance  of  the  parties 
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to  the  action. 

Your  second  question  relates  to  the  finality  of  the  determin- 
ation made  by  the  decisions  rendered  in  two  prior  mandamus  actions 
between  the  same  parties  in  the  Circuit  Court  of  Clay  County, 
Missouri*  It  is  a general  rule  of  law  that  such  judgments  are 
binding  only  upon  the  immediate  parties  thereto  and  their  privies; 
and  they  are  final  adjudications  of  only  such  issues  as  appear  from 
the  record  therein  determined  and  such  issues  as  might  have  been 
determined. 

It  might  be  thought  that  such  adjudication  in  the  present  In- 
stance would  have  the  effect  of  perpetually  barring  the  collection 
©f  taxes  for  the  use  and  benefit  of  Public  Water  Supply  Districts 

1 and  2 * In  this  connection  we  direct  your  attention  to  In  re 
Income  Tax,  190  S.  W.  (2d)  248,  where,  under  similar  clrcum- 
•tanees  and  with  respect  to  similar  contention,  the  Supreme'  Court 
Of  Missouri  said i 


# -KThe  tax  for  each  year  is  a separate 
and  distinct  transact! on  and  each  action 
for  collection  is  a different  cause  of 
action  from  those  of  prior  years.  It  would 
give  one  taxpayer  an  unfair  advantage  over 
others,  and  be  unjustly  discriminatory.  If 
through  Inefficiency  or  neglect  of  the  collect- 
ing officers,  to  appeal  an  erroneous  decision 
on  a question  of  law,  it  should  be  held  that 
he  would  be  relieved  for  all  time  from  paying 
taxes  all  others  must  pay,  * & #n 

Further,  such  decisions  as  are  rendered  by  Circuit  Courts  are 
no  circumstance  binding  upon  the  appellate  courts.  If  in  a sub- 
•iquent  suit  It  be  determined  that  the  taxes  were  lav/fully  due, 

as  collector,  would  not  be  relieved  from  accounting  for  such 
• s as  should  have  been  collected. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  you  should  accept 
der  of  payment  upon  all  items  of  property  of  the  Kansas  City  , 
r and  Light  Company  which  have  been  separately  assessed  and  upon 
h separate  levies  have  been  made  and  issue  your  receipt  therefor 
our  further  opinion  that,  under  the  statutes  relating  to  your 
s as  collector,  you  are  required  to  collect  such  other  taxes 
ther  with  penalties  as  have  not  been  paid  and  which  may  be  law- 
y due. 
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It  is  our  furthor  opinion  that  the  judgments  rendered  in  the 
prior  mandamus  actions  in  the  Circuit  Court  of  Clay  County  between 
the  Kansas  City  Power  and  Light  Company  and  the  collector  of  Clay 
County,.  Missouri#  would  not  be  finally  determinative  of  the  question 
of  the  validity  of  the  taxes  purportedly  levied  for  the  use  and 
benefit  of  Public  Water  Supply  Districts  Nos.  1 and  2 of  Clay  County, 
Missouri,  unless  such  question  was  adjudicated  or  might  have  been 
adjudicated  in  these  actions;  and  that  such  judgments  will  not  serve 
to  relieve  the  collector  of  such  county  from  his  duties  of  enforcing 
the  collection  of  such  taxes  If  ultimately  they  are  found  to  be  law- 
fully due. 


Respectfully  submitted. 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 


WILL  P.  BERRY,  JR. 
Assistant  Attorney  General 


APPROVED: 


J.  35.  TAYLOR 
Attorney  General 
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COUNTY  COURTS: 
PROSECUTING  ATTORNEYS  : 


County  Court  not  authorized  to 
employ  special  counsel,  with 
certain  exceptions. 


March  27,  1946 


Honor able  Chao  * B.  Butlor 
Prosecuting  Attorney  ■ 
Rlploy  County 
.Ooni  phan , Tv;  i s s ou  r i 


hear  Sirs 

This  acknowledges  your  request,  which  is  as  follows: 

"Some  time  ago  I .requested  and  rocelved 
from  your  office  an  opinion  as  to  whether 
in  your  opinion  a judgment  on  County 
warrants  was  barred  by  the  ten  year  stat- 
ute of  limitations  if  no  part  of  the 
judgment  had  been  paid.  You  hold  that 
the  statute  applied. 

"Since  that  time  the  county  court  of 
this  county  employed  an  attorney  to 
bring  suit  for  a declaratory  judgment 
In  the  name  of  the  County  Treasurer  and 
paid  this  attorney  two  hundred  dollars 
for  his  services, 

"If  there  is  anything  in  the  statutes 
authorizing  thorn  to  pay  out  county  funds 
for  this  purpose  I am  not  aware  of  it, 

"I  would  like  to  have  your  opinion  as 
•to  the  legality  of  this  payment •” 


Replying  to  same,  will  say  that  we  construe  your  question 
to  be  limited  to  whether  your  County  Court  has  authority  to 
employ  a lawyer  who  is  not  the  prosecuting  attorney  and  have 
him  represent  the  county  in  a lawsuit  that  he  brings  to  test 
the  validity  of  a judgment  on  county  warrants,  which  judgment 
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appears  to  bo  barred  by  the  ten  year  statute  of  limitations. 
Further,  we  assume  that  you,  as  prosecuting  attorney  of  the 
county,  are  willing,  roady  and  able  to  represent  the  county 
and  prosecute  or  defend,  as  the  case  may  be,  such  civil 
actions, 

rjjhe  over -all  picture  must  bo  before  us  in  order  to  get 
proper  conception  of  the  public  policy  of  the  state,  with- 
reference  to  this  question,  and  to  do  so  we  recite  somewhat 
at  length  the  case  history  and  pertinent  statutes.  Beginning 
with  tho  1875  Constitution  it  appears  that  the  Supreme  Court 
of  Missouri  has  ruled  both  ways  on  it  and  tho  law  is  so 
tangled  that  law  writers  have  said,  "In  Missouri  the  court 
seems  to  be  in  confusion  on  the  question,"  L.  E,  A,,  19170, 
‘page  253,  There  are  the  following  cases  dealing  with  the  . 
power  of  the  County  Court  to  employ  outside  or  unofficial ■ 
oounsel  to  represent  the  county  in  civil  litigation: 

Thrasher  v,  Croene  County,  87  Mo,  418  (1885); 

Thrasher  v,  Greene  County,  105  Mo,  244  (1891); 

Butler  v.  Sullivan  County,  103  Mo.  680,'  18  G.W.  1142 

(1891); 

Reynolds  v.  Clark  County,  162  Mo.  680,  63  3.W.  382  (1901); 

Morrow  v.  Pike  County, • 189  Mo,  610  (1905); 

Drainage  Dist.  Ho.  1 v.  Daudt,  74  Mo.  App,  579  (1898); 
r Stato  ex  rel,  v.  Affolder,  214  Ho.  App.  500  (1925); 

State  ex  rel.  Becker  v.  Wehineyer,  113  S.W.  (2d)  1031 

(1938). 


In  addition  to  tho  above,. the  following  cases  deal  with 
the  power  of  the  County  Court  and  they  will  bo  discussed  here- 
after: 

Aslln  v.  Stoddard  Co.,  106  S.VV.  (2d)  472,  341  Mo.  138; 
Rinehart  v.  Howell  Co.,  153  S.h.  (2d)  581  (1941); 

King  v.  Marios  Co.,  297  Ho.  488  (1922); 

State  ex  rel.  Buchanan  Go.  v.  Bulks,  296  Mo.  614,  247  S.W. 

129  (1922). 


In  Thrasher  v.  Greene  County,  87  Me.,  supra,  the  court 
held,  under  a statute  passed  March  11,  1873  (Acts  of  1873, 
page  18),  that  the  County  Court  had  authority  to  employ  special 
counsel  to  assist  the  prosecuting  attorney  in  a civil  suit 
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where  the  county  was  a party*  The  contract  in  that  case  sued 
on  was  entered  Into  between  the  attorney  and  the  County  Court 
on  December  3,  1878*  The  other  case  of  Thrasher  v.  Greene 
County,  reported  In  105  ho,,  supra,  although  not  decided  by 
the  Supreme  Court  of  Missouri  until  1891,  was  a suit  on  a 
contract  between  Greene  County  and  attorneys  Thrasher  and 
Young,  said  contract  being  executed  of  date  .December  51,  1378, 
and  a supplemental  contract  dated  July  15,  1880*  In  that  case 
the  Supreme  Court  approved  the  finding  that  there  was  no  fraud 
in  the  contract  of  employment  of  the  attorney,  and,  stated  that 
the  other  issues  were  decided  against  the  defendant  "when  the 
cause  was  here  before,  Thrasher  v,  Greene  Co,,  87  bo,  119," 

In  Butlor  v,  dull! van  County,  supra,  the  County  Court 
had  executed  a contract  with  attorney  Butler  to  sue  for  certain 
railroad  taxes  and  agreed  to  pay  him  cortain  specified  fees. 

He  so  represented  the  county  and  then  sued  for  the  contract 
fees.  The  Supreme  Court  of  Missouri,  Division  1,  denied  relief 
and  held  the  county  was  not  a general  agent,  saying  at  l,c» 

638  (108  Mo,) 5 

" * The  only  power  granted  to  the 
county  court  Is  to  approve  or  disapprove  ' 

of  such  employment , and  thereby  fix  the 
status  of  the  attorney  employed  by  the 
collector  as  to  his  right  to  such  compen- 
sation when  his  right  to,  and  the  amount 
thereof,  comes  to  bo  ascertained  by  the 
court  In  which  the  tax  suit  is  determined, 
and  the  liability  therefor  fixed  by  the 
f i nal  judgment  of  such ' , c. our t . " 

• 

In  Reynolds  v*  Clark  County, -supra,  the  County  Court  of 
Clark  County  employed  plaintiff  attorney- to  defend  the  county 
on  a 350,000  bond  suit.  Said  attorney  represented  the  county 
through  the  State  and  Federal  courts  to  the  United  States 
Supreme  Court  and  won  the  litigation  there,  it  then  being  re- 
versed from  a judgment  theretofore  rendered  in  favor  of  the 
bondholders.  The  case  being  sent  back  for  another  trial,  the 
plaintiff  in  this  case,  Reynolds,  advised  his  client,  Clark 
County,  that  the  bond  suit  had  no  merit  and  that  he  was  ready 
to  continue  defending  the  county.  Shortly  thereafter  the 
County  Court  compromised  the  case  and  settled  it  for  g4,000» 

The  county  had  paid  their  attorney,  the  plaintiff  in  the  in- 
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staht  case,  t;250  and  ho  aued  the  county  for  a balance  of  8250. 
The  county  defended  on  the  ground  that  it  had  no  authority  to 
employ  this  attorney.  The  Supreme  Court  of  Missouri  held, 
through  Judge  3hGrwood,  that  the  plaintiff  attorney  was  en- 
titled to  his  fees  and  upheld  the  contract,  citing  as  author- 
ity Thrasher  v.  Greene  County,  87  Mo*  419,  and  Thrasher  v. 
Greene  County,  105  Mo.  244. 

The  court,  in  the  Reynolds  v.  Clark  County  case,  made 
no  mention  of  the  case  of  Butler  v.  Sullivan  County,  above 
mentioned,  notwithstanding  the  Butler  case  had  boon  tried  ten 
years  before,  or  in  1891,  and  was  cited  in  the  briefs  in  the 
Reynolds  case*  The  case  of  Reynolds  v.  Clark  County  would 
seem  to  be  subject  to  attack,  because  that  case  was  ruled  on 
authority  of  the  two  Thrasher  cases  and  the  statute  which  was 
the  basis  for  the  holding  in  the  two  Thrasher  cases  had  been 
repealed  at  the  time  the  Reynolds  case  arose. 

In  Butler  v.  Sullivan  County,  supra,  the  court,  after 
holding  there  is  no  statute  conferring  authority  upon  the 
County  Court  to  employ  outside  counsel,  said  at  l.c.  G39 
(108  Mo.): 


" As  conferring  such  authority, 

\ve  are  cited  to  an  act,  approved  March 
11,  1873,  amending  an  act  approved 
March  9,  1872,  entitled  ’An  act  to  abolish 
the  offices  of  circuit  and  county  attor- 
neys by  adding  a new  section,  to  be  de- 
nominated section  5.’ 

"That  amendment  reads  as  follows : 

M ’Sec.  5.  The  county  court  of  any  county 
in  this  state  may  employ  on  such  terms  as 
said  court  shall  deem  proper  by  an  order, 
made  of  record,  one  or  more  attorneys-at- 
law  to  aid  and  assist  the  prosecuting 
attorney  of  such  county  in  any  civil  busi- 
ness, when,  in  the  judgment  of  such  court, 
the  interest  of  the  county  requires  such 
assistance,’  The  act  of  1872,  to  which 
this  section  was  amendatory,  was  revised 
and  amended  In  1879  (R.  3.  1879,  art,  2, 
ch.  9) , and  section  5 of  that  act  omitted, 
and  thereby  the  same  was  repealed,  R,  3, 
1879,  sec.  3160*  If,  however,  it  had  not 
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beon  repealed,  the  power  thereby  granted 
would  have  no  application  to  the  ease  in 
hand . 

"The  civil  business  of  the  county  in  the 
transaction  of  which  the  county  court  was 
thereby  empowered  to  employ  the  necessary 
assistance  of  counsel  had  no  reference  to 
the  power  of  the  county  court  when  acting 
as  the  agent  of  the  state  in  tho  matter  of 
the  assessment,  levy  and  collection  of  the 
general  revenue;  but  strictly  to  its  busi- 
ness as  a municipality,  as  in  Thrasher  v. 
Greene  Co.,  87  Mo.  419.  Besides  the *ro venue 
lav/  is,  Tn  itself,  a complete  system  pre- 
scribing service,  and  providing  compensation 
for  suoh  3orvioe,  and  such  compensation  is 
necessarily  exclusive*  Hubbard  v.  Texas  Go. , 
101  Mo.  210;  Harris  v,  buffing ton,  28  Mo.  53." 


Again,  in  tho  case  of  Morrow  v.  Pike  County,  supra,  tho 
County  Court  had  employed  an  outside  lawyer,  Mr.  Morrow,  to 
represent  the  county  in  civil  litigation  and  agreed,  by  a 
written  contract  not  placed  of  record  but  noted  on  tho  county 
records,  to  pay  him  p5,000  attorney  fees  on  his  successful 
conclusion  of  the  litigation.  After  he  had  successfully  con- 
cluded the  litigation  he  sued  tho  county  on  the  contract  and 
recovered,  and  his  recovery  was  sustained  in  the  Supreme  Court 
However,  in  that  ca3o  it  was  conceded  by  both  sides  that  the 
Comity  Court  had  authority  to  enter  into  contract  employing 
said  attorney,  so  it  would  not  soom  that  the  Morrow  case  de- 
termined the  authority  of  the  County  Court  to  employ  such' an 
attorney.  The  court,  through  Judge  Lamm,  said  at  l.c.  620 
(139  Mo.): 


" * The  power  of  the  court  to 

contract  being  conceded,  wc  are  re- 
lieved from  the  necessity  of  examining 
into  the  right  of  a Missouri  county 
court  to  make  a contract  for  an  attorney 
to  assist  its  proseouting  attorpoy  in 
civil  business,  and  of  construing  and 
applying  sections  4951  and  5003,  de- 
vised statutes  1899,  and  of  considering 
those  cases  construing  tho  legislative 
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enactment  (Laws  1873,  p*  10)  'approved 
March  11,  1873,  giving  all  county  courts 
authority  to  hire  lawyers , but  which  was 
repealed  by  not  being  included  in  the 
devised  Cte.tutes  of  1879  (Butler  v, 
Sullivan  County,  108  Mo*  639),  and  upon 
which  enactment  the  decisions  in  Thrasher 
v*  Ore  ©no  County,  07  Ivlo*  419,  and  Thrasher 
v.  Ore one  County,  105  Mo.  244,  were  based, 
and  which  cases  wore  cited  as  authority 
for  the  holding  in  .Reynolds  v*  Clark 
County,  162  Mo*  680,  all  of  which  cases 
are  -suits  against  counties  on  contracts 
of  employment  by  attorneys  for  services,” 


Indeed,  the  above  remarks  might  bo  the  basis  for  the 
belief  that  if  that  power  of  tho  County  Court  had  not  been 
conceded,  such  power  would  have  'boon  ruled  against*. 

.In  Drainage  hint*  No.  1 v.  Oaudt , supra,  the  Board  of 
Supervisors  of  tho  drainage  district  employed  .Oaudt  as  at- 
torney for  the  district  to  collect  the  drainage  taxes*  lie 
successfully  handled  the  case,  and  tho  attorney  for  the 
county  collector  had  tried  the  case  in  the  Circuit  Court  and 
there  lost  it,  whereupon  attorney  Oaudt,  under  his  employment 
from  the  County  Court  and  after  the  attorney  for  the  county 
collector  had  failed  to  appeal,  perfected  the  appeal  and  won 
it  in  tho  Supreme  Court,  Ho  then  sued  for  his  fees,  and  the 
county  resisted  it,  claiming’  they  had  no  authority  to  employ 
him,  and  the  Court  of  Appeals  sustained  the  county's  position 
The  court  there  holds  that  the  Board  of  Supervisors  is  a 
limited  agent  and  has  only  such  powers  as  conferred  by  stat- 
ute and  that  the  statute  did  not  authorize  them  to  employ 
attorney  Jaudt;  that  their  act  was  ultra  vires  and  tho  Board 
is  not  estopped  under  any  oircumstances.  At  l,c,  586  (74  Mo, 
App,)  the  court  said: 

# Public  corporations  like  tho 
respondent  aro  not  bound  by  the  unauthor- 
ized acts  of  their  statutory  agents,  and 
are  not  estopped  under  any  circvunstahces 
to  repudiate  their  unauthorised  and  il- 
legal acts  --  such  acts  aro  not  the  acts 
of  tho  principal  (tho  corporation),  v 
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State  cx  rel. 


eial  attorneys 


v,  Af folder,  supra, 
wore  employed  by  the  County  Court  of  Stoddard  County  to  repre- 
sent buck  Creek  Township  in  an  .,>80,000  bond  issue.  They  did 
so  and  then  sued  the  county  for  ,>160  for  foes  and  recovered. 


because  the  attorney  foe  was  part  of  the  bond  i: 


and 


part  of  the  costs  thereof,  and  according  to  tho  court's  reason- 
ing, tho  particular  statute  there  considered  controls  over  tho 
general  one  and  no  statute  placed  the  duty  on  the  prosecuting 
attorney  to  represent  the  county  in  that  matter*  The  court 
said  that  neither  Section  766,  nor  Section  738,  R.  3.  1919, 
prescribing  the  duty  of  tho  county  attorney,  nor  Sections  10748 
and  10750,  relative  to  township  road  bond  oloctlons,  nor  the 
Township  Organization  Act,  election  10033,  efc  soq.,  makes  it  the 
duty  of  the  prosecuting  attorney  to  advise  tho  County  Court  as 
to  bond  issues  so  as  to  prevent  employing  of  other  attorneys 
as  authorised  by  Ooctions  13169  and  13170* 


In  .State  ox  rel.  Decker  v*  Wehmeyer,  supra,  relator  Becker 
sought  to  mandamus  the  County  Court  of  3t*  Louis  County  to  pay 
him  >->2,000  on  an  alleged  unliquidated  contract  for  attorney 
services.  The  county  pleaded  lack  of  authority  to  execute  tho 
contract,  and  that  mandamus  was  not  the  proper  remedy*  The 
court  ruled  that  mandamus  was  not  tho  proper  remedy  and  did 
not  rule  on  tho  legality  or  illegality  of  the  contract. 


The  abovo  are  tho  only  cases  that  como  to  our  mind  as 
dealing  directly  with  the  question  of  the  power  of  the  County 
Court  to  employ  and  compensate  from  public  funds  outside  coun- 
sel to  represent  tho  county  in  civil  litigation. 

Another  line  of  cases  holds  chat  tho  prosecuting  attorney 
is  tho  proper  officer  to  control  tho  county  litigation  and 
that  the  County  Court  cannot  deny  him  that  right. 

In  State  ex  rel,  v.  Lamb,  237  Mo,  437,  the  Supreme  Court 
hold  that  tho  prosecuting  attorney  had  authority  to  file  in 
the  name  of  the  state  proceedings  to  enjoin  a public  nuisance. 


In  Meador  v.  Texas  County,  167  Mo.  201,  our  court  held 
that  neither  the  County  Cburt  nor  tho  prosecuting  attorney  had 
sole  power  to  determine  when  the  prosecuting  attorney  was  en- 
titled to  be  reimbursed  by  the  county  for  orally  arguing 
criminal  cases  in  tho  appellate  courts,  but  it  depends  on  the 
question  of  fact  as  to  whether  it  was  reasonably  necessary. 


In  State  ex  rel.  v.  Murdeman,  183  Mo.  App.  28,  the  ques- 
tion arose  as  to  whether  the  prosecuting  attorney  had  authority 
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of  his  own  accord,  and  contrary  to  the  wishes  of  tho  county 
judges,  to  defend  tho  county  judges  who  were  sued  in  mandamus 
to  require  the  County  Court  to  consider  a dramshop  liconso. 
Upon  the  return  made  of  the  judges  of  tho  County  Court,  the 
prosecuting  attorney  appeared  and  moved  tho  Circuit  Court  to 
permit  him  to  assume  control  of  tho  defense  on  the  ground  that 
it  was  a case  in  which  the  county  was  interested,  and  there- 
fore the  statute  made  it  incumbent  upon  him  to  do  so.  The' 
Circuit  Court  denied  tills  motion,  as  though  it  wero  competent 
for  the  county  judges  to  exclude  the  prosecuting  attorney 
with  respect  to  the  matter  of  the  defense  of  that  case  and 
employ  other  counsel  to  control  and  manage  it*  The  circuit 
judge  declined  to  permit  the  prosecuting  attorney  to  defend 
the  case.  Thereupon  this  mandamus  suit  was  instituted  to  tost 
the  lullin':'  of  the  Circuit  Court. 

Tho  St.  Louis  Court  of  Appeals  quotes  approvingly  from 
Kansas  decisions  and  at  page  54  states  that  the  Supreme  Court 
of  Kansas,  construing  the  question  of  the  right  of  the  county 
commissioners  or  the  proseouting  attorney  to  control  the  case 
In  court,  approvingly  quotes  from  tho  case  of  Clough  & Wheat 
v,  Hart,  8 Kan.  48V,  434s 

"'The  county  attorney  is  elected  by  the 
people  of  the  county  and  for  the  county, 
lie  is  the  counsel  for  the  county,  and 
ca  mot  be  superseded  or  ignored  by  the 
county  commissioners.  His  retainer  and 
employment  is  from  higher  authority  than 
tho  county  commissioners.  The  employment 
of  a general  attorney  for  the  county  is 
not  by  tho  law  put  into  the  hands  of  tho 
county  commissioners,  but  is  put  into 
the  hands  of  the  people  themselves.  The 
county  attorney  derives  his  authority 
from  as  high  a source  as  the  county 
commissioners  do  theirs,  and  it  would  s 

be  about  as  reasonable  to  say  that  the 
county  attorney  could  employ  another 
board  of  commissioners  to  transact  the 
ordinary  business  of  the  county  as  it 
is  to  say  that  the  county  commissioners 
can  employ  another  attorney  to  transact 
the  ordinary  legal  business  of  the  county. 

Both  would  be  absurd.  It  is  tho  duty  of 
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the  county  attorney  to  give  legal  advice 
to  the  county  commissioners,  and  not 
theirs  to  furnish  legal  advice  to  or  for 
him, ' 


"The  doctrine  of  that  case  was  affirmed 
in  Waters  v,  Trovlllo,  47  Kan*  197,  27  Pac. 
Hep,  022,  and  has  never  boon  questioned, 
so  far  as  wo  have  boon  able  to  ascertain. 
Other  courts  either  quote  and  approve  it, 
or  proceed  in  the  same  view  on  fundamental 
reasons , " 


At  page  38  the  court  says: 

"Therefore,  the  county  being  Interested 
in  the  subject-matter  of  the  mandamus  suit 
against  the  judges  of  the  county  court, 
the  statute  (Sec,  1000)  Imposed  the  duty 
upon  the  prosecuting  attorney  to  control 
and  defend  that  case.  His  right  no  one 
can  dispute,  for  the  statute  pointedly 
prescribes  and  affixes  it  as  a duty  upon 
him  in  all  cases  in  which  the  county  Is 
interested,  and  this,  too,  in  addition  to 
the  duties  affixed  by  the  prior  section 
(1007)  where  the  suit  is  against  the  county," 


At  page  41  the  court  says: 

"Obviously,  If  It  be  the  official  duty  of 
the  prosecuting  attorney  under  the  statute 
to  thus  a :pear,  and  one  which  he  is  sworn 
to  perform,  then  Its  performance  on  his 
part  cannot  depend  upon  the  consent  of  the 
respondent  county  officer  in  the  mandamus, 
and  such  county  officer  should  not  be 
permitted  to  defeat  tho  prosecuting  attor- 
ney in  the  performance  of  his  official 
duty  by  withholding  consent  to  put  the 
interests  of  the  county  forward  in  his 
return," 


At  page  4b  is  this: 


rs 
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"Therefore,  it  appearing  that  it  is  the 
clear  legal  right  of  the  prosecuting 
attorney  to  appear  in  and  to  control, 
manage,  and  defend  the  mandamus  suit 
pending  ■>:*  against  the  judges  of  the 
county  court  as  such,  the  alternative 
writ  of  mandamus  will  he  * ^ •:*  made 
peremptory," 


That  case  was  certified  to  the  Supreme  Court  because  of 
a dissenting  opinion  filed  by  Judge  Reynolds,  but  the  records 
of  the  Supreme  Court  show  no  further  opinion  written  on  it, 
but  it  was  dismissed  in  the  Supreme  Court,  perhaps  because 
time  had  made  the  further  prosecution  of  the  suit  unnecessary. 

In  the  Vmrdeman  case,  the  court  at  page  32  said: 

"Under  the  statutes  both  the  judges  of 
the  county  court  and  the  prosecuting 
attorney  are  elected  by  the  people  of 
the  county  and  with  a view  of  serving 
its  inhabitants  in  the  discharge  of  the 
duties  annexed  by  law  to  the  respective 
offices  of  county  court  and  prosecuting 
attorney.  The  office  of  the  county  court 
and  of  tho  prosecuting  attorney  are,  of 
course,  separate  and  independent  and 
neither  is  necessarily  subservient  to  tho 
other. ' The  county  court  consists  of  three 
judges,  elected  by  the  people,  hut  its 
members  are  not  required  to  be  learned  in 
the  law,  while  one  of  the  qualifications 
prescribed  for  tho  prosecuting  attorney 
is  that  he  shall  he  so  learned.  By  stat- 
ute, certain  judicial  duties  and  certain 
other  ministerial  and  administrative 
duties  are  committed  to  the  coxmty  court, 
while  other  statutes  commit  certain  duties 
which  appertain  to  the  profession  of  a 
lawyer  to  the  prosecuting  attorney  as  the 
law  officer  of  the  county." 


As  stated  above,  tho  Reynolds  v.  Clark  County  case,  holding 
squarely  that  the  county  did  havo  authority  to  so  employ  outside 
counsel,  seems  to  have  most  of  its  force  taken  away  when  it  is 
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recalled  that  It  was  apparently  ruled  on  the  misunderstanding^, 
that  the  statute  was  still  in  existence  at  the  time  it  had  f 
formerly  been  enacted  and  repealed.  It  is  also  difficult  to  ' 
understand  on  what  reasoning  the  court,  in  the  Reynolds  case, 
could  explain  its  failure  to  comment  on  or  overrule  the  case 
of  Butler  v.  Sullivan  County,  supra,  decided  some  ten  years 
prior  thereto. 

do  now  refer  to  a few  cases  above  noted,  which,  while 
dealing  with  the  authority  or  power  of  the  County  Court,  we 
believe  do  not  directly  affect  the  question. here  before  us. 

In  the  case  of  Aslin  v.  Stoddard  Co.,  supra,  it  was  held 
that  the  County  Court  had  the  implied  power  to  employ  a 
janitor  for  a year  in  advance.  In  Rinehart  v.  Howell  Co., 
supra,  it  was  held  that  the  county  Is  under  obligation  to 
pay  the  salary  of  a stenographer  for  the  prosecuting  attorney, 
because  In  the  modern  march  of  things  a stenographer  is  neces- 
sary in  the  well-equipped  prosecuting  attorney’s  office  and 
that  It  was  the  duty  of  the  county  to  furnish  the  prosecuting 
attorney  with  the  necessary  office  equipment.  Like  reasoning 
seemed  to  underlie  the  employment  of  the  janitor,  that  is, 
that  the  County  Court  was  charged  with  the  duty  of  looking 
after  the  county  property  and  that  it  was  necessary  for  them 
to  employ  the  janitor  to  look  after  it.  In  State  ex  rel. 
Buchanan  Co.  v.  Fulks,  supra,  it  was  hold  that  the  county  had 
implied  power  to  employ  another  attorney  when  the  prosecuting 
attorney  refused  to  act, 

Tho  above  three  cases  would  seem  to  be  ruled  on  the  im- 
plied power  conferred  by  the  statute,  which  will  be  presently 
referred  to  and  which  placed  the  duty  on  the  County  Court  to 
look  after  all  county  property.  The  statutory  grant  of  power 
carries  with  it,  by  implication,  everything  necessary  to  carry 
out  the  power  to  make  It  effectual  and  complete.  Hudgins  v. 
Mooresville  Consol.  School  Cist*,  312  Mo.  1,  278  _ S.W.  769; 
State  ox  rel.  Wahl  v,  Speer,  284  Mo.  45,  223  S.W.  655;  In  Re 
Sanford,  236  Mo.  665,  139  S.W.  376.  That  which  is  implied  in 
a statute  is  as  much  part  of  it  as  if  expressed,  59  C.  J., 
page  973}  State  ex  rel.  v.  Blair,  245  Mo.  680,  151  S.W,  148, 

. The  case  of  King  v.  Maries  Co.,  supra,  holds  that  the 
County  Court  does  not  have  authority  to  enter  into  a contract 
and  bind  the  county  to  pay  an  abstracter  for  furnishing  title 
certificates  for  tax  lands.  That  case  was  ruled  on  the  theory 
that  the  County  Court  is  a court  of  limited  jurisdiction  and 
has  no  powers  except  as  are  conferred  by  the  statutes.  At 
page  496  (297  Mo.)  the  court  said* 
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"It  has  been  held  uniformly  that  county 
courts  are  not  tho  general  agents  of  the 
counties,  or  of  the  State,  Their  powers 
are  limited  and  defined  by  law.  They 
have  only  such  authority  as  is  expressly 
granted  them  by  statute,  (Butler  v, 
Sullivan  County,  108  Mo,  630;  Sturgeon  v, 
Hampton,  88  Mo,  203;  Bayless  v,  Gibbs, 

251  Mo,  492;  Stelnes  v,  Franklin  County, 
48  Mo,  167,)'  This  is  qualified  by  the 
rule  that  the  express  grant  of  power 
carries  with  it  such  implied  powers  as 
are  necessary  to  carry  out  or  make  ef- 
fectual the  purposes  of  the  authority 
expressly  granted,  (Sheidley  v.  Lynch, 

95  Mo,  487 ; Walker  v,  Linn  County,  72 
Mo,  650;  State  ex  rel.  Bybee  v,  liackmann, 
276  Mo,  110.)" 


See  also  the  case  of  Sugg  v.  Wisconsin  Lumber  Co,,  283 
Fed,  290,  299. 

The  section  conferring  control  of  county  property  on  the 
County  Court  is  Section  2480,  R.  8,  Mo,  1939,  the  same  being 
as  follows: 

"The  said  court  shall  have  control  and 
management  of  the  property,  real  and 
personal,  belonging  to  the  county,  and 
shall  have  power  and  authority  to  pur- 
chase, lease  or  receive  by  donation  any 
property,  real  or  personal,  for  the  use 
and  benefit  of  the  county;  to  sell  and 
cause  to  be  conveyed  any  real  estate, 
goods  or  chattels  belonging  to  the  county, 
appropriating  the  prooeeds  of  such  sale 
to  the  use  of  tho  same,  and  to  audit  and 
settle  all  demands  against  the  county," 


The  above  matters,  unless  it  be  the  last  case  above  re- 
ferred to,  appear  to  deal  with  the  law  as  it  might  be  inter- 
preted if  tnore  were  no  statutes  conferring  certain  statutory 
duties  and  liabilities  upon  the  prosecuting  attorneys.  However, 
there  are  many  statutory  provisions  conferring  certain  rights 
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and  duties  upon  prosecuting  attorneys,  and  we  believe  it 
necessary  to  keep  those  statutes  in  mind  in  order  to  have  a 
complete  picture  of  the  public  policy  of  the  state,  with 
reference  to  the  authority  of  County  Courts  to  employ  outside 
counsel. 

Without  detailing  many  of  those  sections,  we  enumerate 
Sections  12947,  1294S,  12949,  12950,  12951,  12962  and  12964 
as  amended  by  1941  Session  Acts,  page  316 j Sections  12966  and 
12980,  1941  Session  Aots,  page  317 j Sections  12990  and  12944, 
There  are  two  of  the  above  sections,  to  wit,  12942  and  12944, 
which  apparently  both  deal  generally  with  the  prosecuting 
attorneys  and  confer  upon  them  oertain  duties.  Section  12942 
declares t 

/ , 

"The  prosecuting  attorneys  shall  commence 
and  prosecute  all  civil  and  criminal 
aotions  in  their  respective  counties  in 
which  the  county  or.  state  may  be  concerned, 
defend  all  suits  against  the  state  or 
county,  and  prosecute  forfeited  recogni- 
sances and  actions  for  the  recovery  of 
debts,  fines,  penalties  and  forfeitures 
accruing  to  the  state  or  county; 


Section  12944  is  as  follows: 

"He  shall  prosecute  or  defend,  as  the  case 
may  require,  all  civil  suits  in  which  the 
county  is  interested,  represent  generally 
the  county  in  all  matters  of  law,  investi- 
gate all  claims  against  the  county,  draw 
all  contracts  relating  to  the  business  of 
the  county,  and  shall  give  his  opinion, 
without  fee,  in  matters  of  lav/  in  which 
the  county  is  interested,  and  in  writing 
when  demanded,  to  the  county  court,  or  any 
judge  thereof,  except  in  counties  in  which 
there  may  be  a county  counselor.  He  shall 
also  attend  and  prosecute,  on  behalf  of 
the  state,  all  cases  before  justices  of 
the  peace,  when  the  state  is  made  a party 
thereto:  Provided,  county  courts  of  any 
county  in  this  state  owning  swamp  or  over- 
flowed lands  may  employ  special  counsel 
or  attorneys  to  represent  said  county  or 
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counties  In  prosecuting  or  defending  any 
stilt  or  suits  by  or  against  said  county 
or  counties  for  the  recovery  or  preserva- 
tion of  any  or  all  of  said  .Swamp  or  over- 
flowed lands,  and  quieting  the  title  of 
the  said  county  or  counties  thereto,  and 
to  pay  such  special  cotinsel  or  attorneys 
reasonable  compensation  for  their  services, 
to  be  paid  out  of  any  funds  arising  from 
the  sale  of  said  swamp  or  overflowed  lands, 
or  out  of  the  general  revenue  fund  of  said 
county  or  counties." 


In  Rinehart  v.  Howell  County,  supra,  the  Supreme  Court, 
speaking  of  the  duties  of  the  prosecuting  attorneys,  said  at 
l.c.  583  (153  3.W.) 1 

-;<•  a The  duties  of  a prosecuting 
attorney  are  many  and  varied.  He,  among 
other  things  in  addition  to  the  prosecu- 
tion of  criminal  actions,  represents  the 
state  and  county  in  all  civil  cases  In 
his  county,  represents  generally  the 
county  in  all  matters  of  law,  investi- 
gates claims  against  the  county,  draws 
contracts  relating  to  the  business  of  the 
county,  gives  legal  opinions  in  matters  of 
law  in  which  the  county  is  Interested,  et 
cotora.  Sections  12942,  12944,  12945,  . 

12947,  R.  S.  1939,  Mo.  St,  Ann.  pp.  600,' 

302,  603,  604,  Secs,  11316,  11318,  11319, 

11321.  *■ 


An  examination  of  the  above  statutory  provisions  will 
show  that  the  Legislature  has  written  a rather  complete  code 
defining  the  method  by  which  counties  are  to  be  afforded  legal 
advice  and  legal  assistance.  Regardless  of  whether  we  may 
think  that  to  he  a wise  or  unwise  course,  it  is  not  for  us  to 
determine  the  wisdom  of  such  a course,  but  it  is  for  this 
office  to  declare  what,  In  our  opinion,  is  the  law  as  it  has 
been  written  in  former  court  decisions  and  in  statutory  enact- 
ments • 


\ 
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Section  12947  requires  the  prosecuting  attorney  to  give, 
"without  fee,"  his  opinion  to  any  justice  of  the  peace,  and  to 
any  County  Court,  or  to  any  judge  thereof,  "if  required,"  on 
any  question  of  law  in  any  criminal  case,  or  other  case  in 
which  the  state  or  county  is  concerned,  pending  before  such 
court  or  officer* 

Section  12948  provides  that  if  the  prosecuting  attorney 
and  his  assistant  are  interested  in  a case,  or  related,  or  of 
counsel,  so  they  are  disqualified  from  representing  the  public, 
then  the  court  may  appoint  an  attorney  to  prosecute  or  defend 
the  case . 

Section  12949  provides  that  if  the  prosecuting  attorney 
is  sick  or  absent,  the  court  may  appoint  a person  to  discharge 
his  duties,  and  Section  12950  provides  that  said  appointee 
shall  have  the  3ame  power  and  foes  as  the  prosecuting  attorney* 

Section  12951  places  the  prosecuting  attorney  subject  to 
a fine  of  ./25  if  he  fails  to  attend  criminal  court  without  a 
reasonable  excuse. 

Section  12962  provides  that  ho  may  have  an  assistant, 
and  Section  12964  requires  him  to  pay  hi3  assistant  out  of 
his  salary. 

Laws  1941,  page  316,  provide  that  certain  counties  having 
a population  between  60,000  and  75,000  may  have  three  assist- 
ants at  1)200  per  month  salary* 

Section  12966  deals  with  the  qualifications  and  duties 
of  the  assistants. 

Section  12980  provides  that  counties  having  a population 
of  45,000  to  70,000  have  the  power,  through  their  County  Court 
exercising  its  discretion,  to  "employ  special  coimsel  or  an 
attorney  to  represent  3aid  county  or  counties  in  prosecuting 
or  defending  any  suit  or  su.its  by  or  against  said  county  or 
counties,  and  may  pay  to  such  special  counsel  or  attorney 
reasonable  compensation  for  their  services." 

1941  Cession  Acts,  page  317,  provides  that  in  counties 
of  a population  of  200,000  to  400,000  a county  counselor 
"shall  be  appointed  by  the  County  Court." 
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Section  12990  provides  that  counties  of  a population  over 
100,000  may  appoint  a county  counselor*  Section  12944  provides 
that  such  counsol  may  bo  employed  to  represent  the  county  in 
prosecuting  or  defending  suits  for  the  recovery  or  preservation 
of  swamp  or  overflowed  lands,  and  quieting  the  title  thereto, 
and  to  pay  reasonable  compensation  therefor* 

Prom  the  above,  it  will  be  observed  that  the  Legislature 
ha3  provided  by  statute  for  legal,  representation  in  civil  and 
criminal  litigation  and  that  the  same  shall'  be  by  the  prose- 
cuting attorney,  except  in  the  instances  where  exceptions 
thereto  are  made  in  the  statutes  that  have  been  passed.  They 
have  oven  placed  a penalty  upon  the  prosecuting  attorney  for 
his  failure  to  attend  to  those  duties,  Evidently  the  Legis- 
lature has  not  overlooked  the  question  of  employing  counsel 
or  legal  representation  for  the  counties,  because  they  have 
provided  in  some  of  the  Instances,  as  above  set  forth,  that 
the  county  attorney  may  have  one  and  in  other  instances  more 
than  one  assistant.  They  have  provided  in  certain  counties, 
according  to  population,  that  the  county  may  employ  special 
counsel  and  pay  the  reasonable  foes  therefor*  They  have  pro- 
vided that  in  other  counties,  according  to  population,  the 
county  may  have  county  counselors  and  they  define  their  duties. 
Likewise,  they  hGve  in  express  terms  provided  that  the  County 
Courts  may  employ  outside  counsel  in  prosecuting  or  defending 
suits,  with  reference  to  swamp  or  overflowed  land,  and  quieting 
the  titles. 

However,  we  understand  your  inquiry  to  be  not  among  the 
exceptions  above  pointed  out,  that  is,  your  county  does  not 
come  within  the  provisions  of  Section  12980  which  authorises 
the  County  Courts  to  appoint  special  counsel  In  counties  of  a 
population  of  45,000  to  70,000,  nor  is  your  county  within  the 
provisions  of  the  above  sections  referring  to  authority  to 
appoint  a county  counselor,  nor  does  the  employment  you  speak 
of. have  to  do  with  the  recovery  of  swamp  or  overflowed  lands, 
etc. 


It  will  be  noted  that  Section  12944,  supra,  states  that 
"he  shall  prosecute  or  defend,  as  the  case  may  require,  all 
civil  suits  in  which  the  county  is  interested. " It  would  be 
difficult  to  conceive  a broader  method  of  stating  the  duties 
of  the  prosecuting  attorney  with  reference  to  representing 
the  county  than  the  Legislature  has  pointed  out  in  the  above 
section. 
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The  statute  does  not  say  the  prosecuting  attorney  with 
the  aid  of  such  other  counsel  as  the  County  Court  may  employ 
shall  represent  the.  county.  It  say3  the  prosecuting  attorney 
3hall  "prosecute  or  defend  * all  civil  suits."  The  con- 

trolling thought  as  expressed  by  the  statutes  is  that  the 
prosecuting  attorney  (not  some  other  and  not  that  he  along 
with  another  shall  prosecute  or  defend)  shall  represent  the 
county. 

Under  the  wellgrecognized  doctrine,  "expressio  unius 
est  exclusio  alterius,"  the  above  statutes  are  to  be  con- 
strued as  excluding  the  performance  thereof  by  different  or 
other  attorneys.  State  ex  rel.  Barlow  v.  Holtcamp,  14  S.W. 
(2d)  646,  lie.  650;  50  Am.  Jur • , par*  244,  page  238;  59  G.  J. , 
par*  582,  page  984;  Taylor  v.  Michigan  Public  Utilities,  186 
II. W.  485,  217  Mich.  400;  Taylor  v.  Taylor,  66  S.W.  690,  66 
W.  Va.  238,  19  Ann.  Gas,  414;  State  ex  rel.  Campbell  v. 

Board  of  Police  Com’rs,  14  Mo*  App.  297,  l.c,  505;  State  ex 
inf,  Harvey  v.  Missouri  Athletic  Club,  261  Mo.  576,  599,  170 
S.W, .904,  L,  R.  A.  1915C,  876  Ann.  Gas.  1916D,  931. 

In  State  ex  rel.  Campbell  v.  Board  of  Police  Com’rs, 

14  Mo,  App.  297,  the  statute  provided  that  police  officers 
might  be  removed  "for  cause."  The  court  held  the  officer 
could  not  be  removed  at  pleasure,  saying  at  l.c.  305: 

" -if  -if  it  would  be  superfluous,  to 
say  the  least,  to  subject  the  officer 
to  ’removal  by  the  board  for  cause,’ 
if  the  board  could  remove  him  at  pleas- 
ure, whether  for  cause  or  no  cause. 

A very  familiar  maxim  of  Interpretation 
excludes  all.  Idea  of  suoh  an  unmeaning 
duplication  of  power:  Expressio  unius 
est  exclusio  alterius." 


Likewise  the  statute,  by  saying  the  prosecuting  attorney 
shall  represent  the  county,  excludes  outside  attorneys  from 
such  "duplication." 

Summarising  the  above,  it  would  seom  that  the  cases  of 
Thrasher  v.  Greene  County,  reported  in  Volumes  87  and  105  of 
the  Missouri  Supreme  Court  and  above  noted,  were  soundly  ruled 
because  they  were  ruled  on  a statute  which  existed  from  1872 
until  1879,  which  authorized  County  Courts  to  employ  outside 
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counsel?  that  the  case  of  Butlor  v.  Sullivan  County,  supra, 
ruled  in  1891  on  a state  of  facts  that  arose  when  Missouri 
did  not  have  any  statute  authorizing  County  Courts  to  employ 
special  outside  counsel,  was  soundly  ruled  disallowing  that 
right?  that  the  case  of  Reynolds  v.  Clark  County,  supra, 
decided  in  1901,  was  not  soundly  ruled  because  it  was  based 
on  the  authority  of  the  two  Greene  County  cases,  and  the 
statute  on  which  they  were  based  had  been  repealed  and  did 
not  exist  as  a basis  for  the  ruling  in  the  Reynolds  case} 
that  the  case  of  Morrow  v.  Pike  County,  supra,  is  no  author- 
ity for  the  employment  of  outside  counsel  beoause  the  par- 
ties there  did  not  raise,  nor  did  the  court  pass  upon,  that 
question?  that  the  case  of  Drainage  District  No,  1 v*  Daudt, 
supra,  was  soundly  ruled  on  in  denying  such  authority?  that 
the  case  of  State  ex  rel,  v.  Affolder,  supha,  if  soundly 
ruled,  which  may  be  questioned,  is  not  authority  for  believ- 
ing that  the  County  Court  would  at  this  time  be  construed 
as  having  authority  to  employ  outside  counsel?  that  the  case 
of  State  ex  rel,  Becker  v,  Wehmeyer,  supra,  although  having 
the  question  in  it,  rode  off  on  other  grounds  leaving  that 
question  undecided  by  that  court  in  that  case?  that,  lastly, 
so  far  as  the  writer  of  this  opinion  is  informed,  not  a one 
of  the  above  cases  urged  as  a reason  why  the  County  Court 
did  not  have  such  authority  the  well-recognized  rule  of 
"expressio  unius  est  exclusio  alterius." 

It  is  believed  that  if  the  statute  defining  the  powers 
and  duties  of  the  prosecuting  attorney  to  be  to  represent 
the  county  in  all  county  lawsuits  had  been  properly  injected 
into  each  of  the  above  cases,  kept  alive,  briefed  and  pre- 
sented to  the  court  of  dernier  resort,  it  would  have  been 
decisive  and  the  court  would  have  ruled  the  county  did  not 
have  such  authority  to  employ  outside  counsel. 


Conclusion, 


In  view  of  the  foregoing,  it  is  our  opinion  that  your 
County  Court  did  not  have  the  legal  authority  to  employ  out- 
side counsel  to  prosecute,  on  behalf  of  your  county  or  county 
treasurer,  a suit  for  a declaratory  judgment  determining  the 
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validity  of  your  county  warrants  in  question,  provided  the 
prosecuting  attorney  was  ready,  able  and  willing  to  represent 
the  County  Court  and  the  county  in  all  proper  legal  matters. 
This  is  said  with  the  understanding  that  the  matters  in  con- 
troversy do  not  come  within  any  of  the  exceptions  pointed  out 
here  above,  in  which  exceptions  the  law  authorizes  the  em- 
ployment of  counsel  other  than  the  prosecuting  attorney. 


Very  truly  yours. 


DRAKE  WATSON 

Assistant  Attorney  General 

APPROVED* 


J.  E.  TAYLOR 
Attorney  General 


DW*ml 


Honorable  Donald  W«  Bunker 
Director 

Probation  and  Parole 
Jefferson  City,  Missouri 

Dear  Mr.  Bunker: 

This  Department  is  in  receipt  of  your  request 
for  an  official  opinion,  which  reads  as  follows: 

"The  attached  * Parole  and  Conditional 
Commutation  Violation  Warrant’  is  in 
use  by  the  State  Probation  and  Parole 
Officers.  You  will  note  that  the  war- 
rant is  in  agreement  with  ’the  provi- 
sions of  Chapter  48,  Article  8,  H.S. 
Missouri,  1939,  and  especially  Section 
9162  thereof.’ 

"The  Board  of  Probation  and  Parole  should 
like  to  have  an  opinion  from  you  as  to 
the  length  of  time  a parolee  may  be  held 
under  any  and  all  circumstances  by  a Peace 
Officer  of  the  State  on  the  Parole  and  Con- 
ditional Commutation  Violation  Warrant 
signed  and  submitted  by  a State  Proba- 
tion and  Parole  Officer? 

"I  should  like  to  cite  a hypothetical 
case  to  explain  how  the  Violation  War- 
rant is  now  used.  For  example,  the 
State  Probation  and  Parole  Officer  in 
the  St.  Louis  District  receives  an  arrest 
sheet  from  the  St.  Louis  Police  Depart- 
ment each  morning.  This  morning  the 
arrest  sheet  gave  the  information  that 
John  Doe  had  been  arrested  after  he  was 
discovered  by  the  police  to  be  burglariz- 
ing a dwelling  house.  The  St.  Louis  Of- 
ficer thereupon  issued  a Violation  War- 
rant and  sent  it  to  the  Chief  of  Police 
ordering  the  arrest  of  John  Doe  and  his 
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detention  subject  to  the  order  of  the 
Board  of  Probation  and  Parole,  The 
District  Parole  Officer  will  submit  a 
violation  report  and  recommendation 
for  revocation  of  parole  in  the  case 
of  John  Doe  to  the  Board  of  Probation 
and  Parole,  We  should  expect  to  re- 
ceive the  report  no  later  than  the 
day  following  the  arrest.  In  this 
particular  oase  we  may  anticipate 
the  revocation  of  the  parole  on  order 
of  the  Governor  within  a period  of 
one  week, 

’'Some  of  our  rural  districts  in  which 
the  State  Probation  and  Parole  Officers 
have  large  areas  to  cover  a period  of 
thirty  days  lapses  between  the  time  the 
Violation  Warrant  is  served,  the  report 
received  by  the  Central  Office  in 
Jefferson  City,  the  recommendation  made 
to  the  Governor,  and  the  revocation  or- 
der received  back  in  the  Central  Of- 
fice of  the  Board  of  Probation  and  Parole, 
It  is  felt  that  a period  of  thirty  days 
in  view  of  the  circumstances  outlined  In 
the  preceding  sentence  would  be  a reason- 
able length  of  time  to  hold  on  the  Parole 
and  Conditional  Commutation  Violation 
Warrant , " 


Section  9162,  R.S.  Mo,  1939,  which  is  a part  of 
Article  8,  Chapter  48,  of  the  Revised  Statute s of  Missouri, 
1939,  which  deals  with  the  Board  of  Probation  and  Parole, 
provides  as  follows: 

"The  parole  officers  and  other  employees 
of  the  Board  shall  perform  suoh  duties  as 
may  be  prescribed  by  said  Board.  The 
Board  and  the  parole  and  probation  of- 
ficers appointed  under  this  article 
shall  have  jurisdiction  co-extensive 
with  the  boundaries  of  this  state,  and 
may  make  arrests  anywhere  In  the  state 
In  the  course  of  their  duties  under 
this  article.  Upon  request  of  the  Board 
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or  any  parole  or  probation  officer,  all 
peace  officers  of  this  state  are  auth- 
orized and  required  to  make  arrests  and 
to  hold  a person  so  arrested  subject  to 
the  order  of  the  Board  or  any~ oar ole  or 
probation  officerT7’ 

(Underscoring  ours*) 


Section  9160,  R,S,  Mo,  1939,  provides,  in  part, 
as  follows  J 

"The  Board  of  Probation  and  Parole  shall 
have  authority  and  it  shall  be  Its  duty 

~/r  ■55-  iC-  -it-  -!£■  SC-  -JS-  {!'  -S!-  -St-  *!!- 

to  recommend  to  the  Governor  the  revoca- 
tion of  paroles  or  conditional  pardons 
when  their  conditions  have  been  violated. 

«■  ■{{•  -:s-  , 


From  the  above  statutes  it  will  be  seen  that  a 
parolee  whom  the  Board  of  Probation  and  Parole  believes 
has  broken  the  conditions  of  his  parole,  may  be  arrested 
upon  a warrant  of  the  Board,  and  held,  pending  the  de- 
termination by  the  Governor  as  to  whether  his  parole 
should  be  revoked  or  not.  The  question  presented  by  your 
request  is,  how  long  may  the  parolee  be  held  after  having 
been  arrested,  under  the  authority  of  Section  9162,  supra. 

This  question  has  never  been  passed  upon  by  the 
Courts  of  this  state.  However,  the  procedure  under  Sec- 
tions 9160  and  9162,  supra,  for  the  re-arrest  and  return 
of  a paroled  prisoner  for  violation  of  the  parole,  is 
similar  to  that  followed  by  the  Federal  Government,  Under 
title  18  of  the  U,G,  Code,  Sections  717,  719  and  723  c, 
a Federal  prisoner  who  has  been  paroled  may  for  alleged 
breach  of  the  conditions  of  his  parole,  be  arrested  upon 
a warrant  issued  by  the  Chairman  of  the  United  States 
Parole  Board,  and  he  is  returned  to  a designated  institu- 
tion where  he  is  entitled  to  a hearing  by  the  Parole  Board 
as  to  whether  he  should  be  released,  or  his  parole  revoked 
As  to  the  length  of  time  that  such  a prisoner  may  be  held, 
the  Circuit  Court  of  Appeals  of  the  10th  Circuit  in  Adams 
vs.  Hudspath,  121  F.  (2d)  270,  l.c,  272,  said: 
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"The  appellant  cannot  complain  of 
the  failure  of  the  Board  to  grant 
a hearing  within  six  days  after 
his  arrest  on  the  warrant*  The 
right  to  a hearing,  granted  by 
Section  719,  supra,  contemplates 
a reasonable  time.  MacAboy  v, 
Klecka,  D.C.,  22  F.  Supp.  960 
and  United  States  exrel.  Howe 
V.  Nicholson,  4 Cir.,  78  P.  2d 
468,  certiorari  denied,  296  U.S. 
573,  56  S.  Ct.  118,  80  L.  Ed.  405. 
Clearly  no  such  reasonable  time 
elapsed  between  the  arrest  on  the 
warrant  and  the  filing  of  the  ap- 
plication for  the  writ.  * * 


Therefore,  a parolee  arrested  for  alleged  violation 
of  the  conditions  of  his  parole  may  be  held  for  a reasonable 
time . 

What  is  a reasonable  time  depends  upon  the  circum- 
stance a of  each  particular  case.  Smith  vs.  Pelton  Water 
Wheel  Co,,  90  P,  934,  935,  151  Cal.  394}  Salmon  vs*  Helena 
Box  Company,  147  F.  408,  77  C.C.A.  586,  and  is  such  time 
as  "a  prudent  man  should  exercise  or  employ  in  or  about 
his  own  affairs."  Therefore,  no  set  rule  may  be  laid  down 
as  to  what  would  be  a reasonable  time  in  each  case  of  a 
parolee  being  re-arrested  for  alleged  violation  of  his 
parole.  However,  under  the  facts  given  in  your  request, 
if  the  District  Parole  Officers,  the  Board  of  Probation 
and  Parole,  and  the  Governor,  all  acting  diligently  and 
expeditiously,  require  from  seven  to  thirty  days  in  which 
to  determine  whether  the  conditions  of  a parole  have  been 
violated  or  not,  then  we  believe  that  such  period  is  a 
reasonable  time,  and  that  the  alleged  parole  violator 
may  be  held  for  such  a period, 

CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department 
that  a parolee  arrested  under  Section  9162,  R.S.  Mo.  1939, 
for  an  alleged  parole  violation,  may  be  held  for  a reason- 
able time,  and  what  is  a reasonable  time  depends  upon  the 
facts  in  each  case. 

Respectfully  submitted, 

APPROVED: 

ARTHUR  M.  0‘ KEEFE 

J.  E,  TAYLOR  Assistant  Attorney  General 

Attorney  General 
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Honorable  ICdmund  Burke 
Supe  riisor 

Department  of  Liquor  Control 
Jefferson  City,  Missouri 

Dear  Mr , Burke : 


FILED 


o' 


This  will  acknowledge  receipt  of  your  re- 
quest for  an  opinion  on  the  following  questions: 


"Under  the  provisions  of  Lection 
4906,  R.S,  Mo*  1939:  What  is  meant 
by  the  term  ’managing  officer  of 
such  corporation’?  Does  it  mean 
the  local  manager  at  the  place  where 
the  license  is  sought?  Does  it 
mean  the  chief  manager  in  the  State 
of  Missouri  for  such  corporation, 
and  does  it  mean  that  the  manager 
must  hold  some  official  position 
in  the  corporation,  or  is  it  suf- 
ficient that  such  manager  is  an 
employee  only? 


"Section  490S,  H.f,  Mo.  1939  gives 
me  the  right  to  issue  licenses  to 
non-residents  of  Missouri  and  for- 
eign corporations  for  the  privilege 
of  selling  to  duly  licensed  whole- 
salers and  soliciting  orders  for 
the  sale  of  intoxicating  liquors 
to,  by  or  through  a duly  licensed 
wholesaler  within  this  state.  Do 
I have  the  authority  to  issue  to 
foreign  corporations  any  other  kind 
of  intoxicating  liquor  license?" 


lows : 


Section  4906,  H.S.  Mo.  1939, 


provides  as  fol- 
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"No  person  shall  be  granted  a 
license  hereunder  unless  such 
person  is  of  good  moral  char- 
acter and  a qualified  legal 
voter  and  a taxpaying  citizen 
of  the  county,  town,  city  or 
village,  nor  shall  any  corpora- 
tion be  granted  a.  license  here- 
under unless  the  managing  of- 
ficer of  such  corporation  is 
of  good  moral  character  and  a. 
qualified  legal  voter  and  a tax- 
paying citizen  of  the  county, 
town,  city  or  village ; •>>'•  x -* 

Provided,  that  nothing  in  this 
section  contained  shall  prevent 
the  issuance  of  licenses  to  non- 
residents of  Missouri  or  foreign 
corporations  for  the  privilege 
of  selling  to  duly  licensed  whole- 
salers and  soliciting  orders  for 
the  sale  of  intoxicating  liquors 
to#  by  or  through  a duly  licensed 
wholesaler,  within  this  state," 

(underscoring  ours.) 


I3y  an  official  opinion  of  this  Department, 
dated  June  24,  1939,  addressed  to  Honorable  Walker 
Pierce,  then  Supervisor  of  the  Department  of  Liquor 
Control,  and,  as  later  interpreted  by  the  Supreme 
Court  of  Missouri  in  State  vs,  Hughes,  173  S.W.  (2d) 
877,  it  has  been  held  that  the  "managing  officer"  of 
a corporation  applying  for  a license  to  sell  intoxi- 
cating liquor  in  any  city,  town  or  village  in  the 
State  of  Missouri,  is  not  required  to  be  a qualified 
legal  voter  of  the  county,  city,  town  or  village  in 
which  the  corporation  proposes  to  sell  intoxicating 
liquor,  but  must  be  of  good  moral  character  and  a 
qualified  legal  voter  and  taxpaying  citizen  at  some 
place  in  the  State  of  Missouri, 

When  the  term  "managing  officer"  is  used  in 
Section  4906,  supra,  we  believe  that  it  refers  to  a 
person  who  has  been  invested  by  a corporation  with 
the  control  of  the  whole  or  particular  part  of  its 
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business,  and  does  not  mean  the  chief  officer  of  such 
corporation*  This  view  is  recognized  in  McAllister 
vs,  Pennsylvania  Insurance  Company,  28  Mo.  214,  wherein 
the  court  held  that  a resident  agent  of  a foreign  cor- 
poration was  a ’’managing  officer'1  of  such  corporation 
because  it  being  settled  that,  "Such  agents  do  In  fact 
represent  the  corporation  here,  although,  in  the  foreign 
country  where  the  corporation  has  been  chartered  and  its 
chief  place  of  business  is,  there  is  another  chief  offi- 
cer of  such  corporation," 

A "managing  officer"  is  defined  by  the  Supreme 
Court  of  California  in  the  case  of  Bechtel,  McCone, 
Parsons  Corporation  vs.  Industrial  Accident  Commission, 
153  P,  (2d)  331,  25  Cal,  (2d)  171,  as  " a person  In  the 
corporation's  employ,  either  elected  or  appointed,  who 
is  invested  with  general  control  at  a particular  place 
of  the  business  of  the  corporation." 

It  was  further  held  in  California  Shipbuilding 
Corporation  vs.  Industrial  Accident  Commission,  149  P, 
(2d)  432,  64  Cal,  App.  (2d)  622,  that  such  "managing 
officer"  may  be  an  employee. 

In  the  case  of  The  Marguerite  \7 , , 49  Fed,  Supp, 
929,  the  court  said:  "A  managing  officer  is  one  to  whom 
the  corporation  has  committed  the  general  management  or 
superintendence  of  the  whole  or  a particular  part  of  Its 
business.  * # # ", 

Therefore,  It  will  be  seen  that  when  the  term 
"managing  officer  of  such  corporation"  Is  used  in  Sec- 
tion 4906,  fUS,  Mo,  1939,  which  sets  forth  persons  to 
whom  a liquor  license  may  be  issued,  it  included  the 
local  manager  at  the  place  where  the  license  is  sought, 
or  it  may  mean  the  chief  manager  in  the  State  of  Missouri 
for  such  corporation,  and  neither  one  of  these  persons 
needs  to  be  an  officer  of  the  corporation. 

The  next  question  presented  by  your  request  is, 
whether  foreign  corporations  may  be  issued  any  other  kind 
of  intoxicating  liquor  license  other  than  a license  for 
the  privilege  of  selling  to  duly  licensed  wholesalers, 
and  soliciting  orders  for  the  sale  of  intoxicating  liquor 
to,  by  or  through  a duly  licensed  wholesaler  within  this 
State. 
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The  Supreme  Court  of  Missouri  in  State  ex  rel. 
Klein  vs,  Hughes,  173  S.W.  (2d)  877,  l.c,  880  held: 

"#  # * that  the  retail  licensee  can- 
not be  a nonresident,  but  must  be  a 
voter  or  taxpayer  of  some  county, 
town,  city  or  village  in  the  state 
where  he  resides, u 


On  first  impression  this  holding  might  be  construed  as 
meaning  that  a foreign  corporation  could  not  be  issued 
a retail  liquor  license,  but  a reading  of  the  facts  in 
the  opinion  discloses  that  the  holding  dealt  only  with 
the  qualifications  of  an  individual  licensee  and  the 
managing  officer  of  a corporate  licensee,  and  did  not 
pass  upon  the  question  of  whether  a foreign  corporation 
could  be  so  licensed. 

The  proviso  noted  above  was  added  to  what  is 
now  Section  4096,.  in  1937  (Laws  of  Missouri,  1937,  page 
533),  In  the  same  year  there  was  enacted  a law  which 
provided  that,  if  any  state  by  its  liquor  laws  discrimi- 
nated against  intoxicating  liquor  manufactured  in  this 
State,  or  prohibited  any  manufacturer  or  wholesaler  in 
this  State  from  soliciting  ordtirs  or  selling  to  any  li- 
censed wholesaler  in  this  State,  then  it  would  be  un- 
lawful to  Import  or  transport  into  this  State  any  al- 
coholics manufactured  In  said  discriminating  State, 

(Laws  of  Missouri,  1937,  page  536),  The  reason  for 
the  enactment  of  this  anti-discrimination  statute  was 
that  certain  States  were  requiring  persons  licensed  In 
their  State  to  obtain  a special  license  at  an  exorbi- 
tant fee  for  the  right  to  sell  alcoholic  liquors  manu- 
factured outside  of  the  licensing  State  (see  Laws  of 
Indiana,  1935,  page  1093,  imposing  a $1500  port  of  entry 
fee).  In  order  that  other  States  might  not  be  able  to 
declare  under  a like  statute,  that  Missouri  was  dis- 
criminating against  the  sale  of  intoxicating  liquors 
made  by  foreign  corporations,  the  proviso  in  Section 
4906  was  added  so  that  there  would  be  no  question  as 
to  any  discrimination  against  nonresidents  and  foreign 
corporations. 

With  the  history  of  the  act,  and  the  intention 
of  the  Legislature  in  mind,  we  look  to  the  section  to 
determine  whether  a nonresident  corporation  may  be  Is- 
sued a retail  or  wholesale  liquor  license,  or  beer 
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license.  The  body  of  Section  4906  Is  restrictive 
In  that  it  provides  that  any  corporation  in  order 
to  obtain  a liquor  license  must  have  a managing  of- 
ficer who  is  a qualified  legal  voter  and  taxpaying 
citizen  of  this  State*  There  are  no  qualifying  terms 
attached  to  the  word  M corporation"  so  as  to  require 
it  to  be  a Missouri  corporation}  the  qualifications 
in  the  act  applying  to  the  managing  officer. 

While  it  is  true  as  said  in  Brown  vs.  Patterson, 
224  Mo.  639,  124  S.W.  1,  that  a proviso. in  a grant  or 
enactment  is  something  taken  back  from  the  power  first 
declared,  however,  as  pointed  out  by  Judge  Graves  in 
Reagan  vs.  Iron  County  Court,  226  Mo . 79,  125  S.W.  1140: 

a It  is  argued  in  this  case  that  the  first  provi- 
sion of  this  statute  restricts  the  rights  of  the  county 
court,  but  granting  that  to  be  true,  the  proviso,  which 
is  the  later  legislative  expression,  removes  some  of 
the  restrictions.”  (emphasis  ours.) 

Our  Supreme  Court  in  the  case  of  Castilo  vs. 
State  Highway  Commission,  312  Mo,  244,  279  S.W.  673, 
in  construing  the  effect  of  a proviso  upon  a restrict- 
ed grant  said  at  l.c.  677: 

# **  As  the  first  provision  of 
section  29  in  effect  limits  or  re- 
stricts the  rights  of  the  highway 
commission  in  laying  out  the  routes, 
so  the  proviso,  which  is  the  later 
legislative  expression,  modifies 
the  restriction,  and  consequently 
enlarges  the  power  of  the  commis- 
sion, Reagan  v.  County  Court,  supra. 

It  is  no  valid  objection  that  the 
proviso  conflicts  in  part,  with  the 
enactment  which  precedes  it.  Such 
is  the  very  purpose  and  function  of 
a proviso,  and,  when  the  restriction 
laid  in  the  main  part  of  the  act  Is 
lifted  by  the  proviso,  the  whole 
act  must  be  read  as  though  the  re- 
striction never  existed  ajs  _to  the 
matter  covered  by  the  proviso. 

■5s-  * ”, 

(unde  r s coring  our  s , ) 
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Therefore,  the  proviso  removes  the  restriction 
as  to  the  residence  of  the  "managing  officer"  in  so  far 
as  it  relates  to  a "solicitor’s  license". 

In  view  of  what  has  been  s aid  above,  it  will  be 
seen  that,  a foreign  corporation  may  be  issued  any  type 
of  license  provided  Its  managing  officer  as  defined  In 
the  first  part  of  this  opinion  is  of  good  moral  character 
and  a qualified  legal  voter  and  taxpaying  citizen  of  some 
county,  town,  city  or  village  In  Missouri,  A foreign 
corporation,  a managing  officer  of  which  does  not  meet 
such  qualifications,  may  still  be  licensed  to  sell  to 
duly  licensed  wholesalers  in  this  State,  and  solicit 
orders  for  the  sale  of  Intoxicating  liquors  to,  by  or 
through  duly  licensed  wholesalers  in  this  State, 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department 
that  the  "managing  officer"  of  a corporation  mentioned 
in  Section  4906,  R.S,  Mo.  1939,  relating'  to  the  person 
to  whom  a liquor  license  may  be  issued  is  a person  in 
the  corporation* s employ,  either  an  officer  or  an  em- 
ployee* who  is  invested  with  the  general  control  and 
superintendence  of  a whole  or  a particular  part  of  the 
corporation* s business  at  a particular  place, 

, It  is  further  the  opinion  of  this  Department 

that,  under  Section  4906,  R.S.  Mo,  1939,  a foreign  cor- 
poration whose  "managing  officer"  as  defined  above,  is 
of  good  moral  character  and  a qualified  legal  voter  of 
Missouri,  may  be  Issued  any  kind  of  license  for  the 
sale  of  intoxicating  liquors,  A foreign  corporation 
whose  "managing  officer"  as  defined  above,  does  not 
possess  such  qualifications  may  still  be  issued  a license 
to  sell  to  duly  licensed  wholesalers,  and  to  solicit 
orders  for  the  sale  of  intoxicating  liquors  to,  by  or 
through  a duly  licensed  wholesaler  within  this  State. 

Respectfully  submitted, 

APPROVED: 


ARTHUR  M.  O’KEEFE 

J,  E.  TAYLOR  Assistant  Attorney  General 

Attorney  General 
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Honorable  L.  Madison  Bywaters 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 


Dear  Mr.  Bywaters : 


This  will  acknowledge  receipt  of  your  letter  of  recent 
date,  requesting  an  opinion  of  this  department  on  the  follow- 
ing questions: 

”1.  In  a city  operating  under  the  city. mana- 
ger form  of  government  is  it  necessary  in  a 
special  election  called  to  fill  a facanoy  on 
the  city  council  to  have  a primary  election. 

”2.  At  the  time  of  the  special  election  for 
the  purpose  of  filling  a vacancy  on  the  council 
is  it  legally  possible  for  such  a city  to  also 
submit  to  the  voters  a proposition  to  vote 
revenue  bonds  for  the  purpose  of  acquiring  a 
municipally  owned  electric  light  plant." 


For  convenience,  we  are  discussing  question  one  in  a 
separate  Part  One  of  this  opinion,  and  question  two  in  Part 
Two  of  this  opinion*  ' 

Part  One 


We  think  question  one  of  your  letter  is  answered  by  an 
examination  of  the  following  sections  of  the  Revised  Statutes 
of  Missouri,  1939. ' These  sections  are  found  in  Art.  VIIX, 
Chap.  38  of  the  Revised,  Statutejs  of  Mo.  1939,  dealing  with 
elections  held  in  third  class  cities  having  the  city  manager 
.form  of  government. 

i 

Section  7081,  R.  S.  Mo.  1939,  providing  for  the  city 
council  in  such  cities,  provides  In  part  as  follows: 

'K-  ^Should  a vacancy  occur  In  the  of- 
fice of  councilmen  by  death,  resignation 
or  otherwise,  a'  special  election  shall  be 
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called  by  the  council  in  proper  form  for 
the  purpose  of  filling  the  vacancy,  * * 

Section  7082,  R.  S.  Mo.  1939,  provides  in  part  as  follows: 

”(1)  Candidates  to  be  voted  for  at  all  gen- 
eral and  special  municipal  elections  at  which 
the  officers  are  to  be  elected  under  the  pro- 
visions of  this  article,  shall  be  nominated 
by  a primary  election,  and  no  other  names 
shall  be  placed  upon  the  general  ballot  ex- 
cept those  nominated  as  hereinafter  pre- 
scribed. * •*” 

Section  7082,  R.  S.  Mo.  1939,  specifically  provides  that 
candidates  to  oe  voted  for  at  "all  general  and  special  munici- 
pal elections  at  which  the  officers  are  to  elected  under  the 
provisions  of  this  article**  are  to  be  nominated  in  a primary 
election.  The  election  to  fill  a vacancy  in  the  council  is 
a special  election  under  the  provisions  of  Art.  VIII,  Chap.  38, 
Revised  Statutes  of  Mo.  1939,  made  so  by  that  part  of  Section 
7081  above  quoted.  The  language  of  these  sections  1b  clear 
and  unambiguous,  and  in  our  opinion,  requires  that  the  city 
conduct  a primary  election  before  holding  a special  election 
to  fill  a vacancy  in  the  city  council. 

Part  Two 

The  constitutional  and  statutory  provisions  pertinent  to 
the  discussion  of  question  two  of  your  letter  are  set  out  be- 
low. 

Article  VI,  Section  27,  of  the  Constitution  of  1945,  pro- 
vides as  follows: 

”Any  city  or  incorporated  town  or  village  In 
this  state,  by  vote  of  four- sevenths  of  the 
qualified  electors  thereof  voting  thereon, 
may  issue  and  sell  its  negotiable  interest 
bearing  revenue  bonds  for  the  purpose,  of  pay- 
ing all  or  part  of  the  cost  of  purchasing, 
constructing,  extending  or  Improving  any 
revenue  producing  water,  gas  or  electric  light 
works,  heating  or  power  plants,  or  airports, 
to  be  owned  exclusively  by  the  municipality, 
the  cost  of  operation  and  maintenance  and  the 
principal  and  interest  of  the  bonds  to  be  pay- 
able solely  from  the  revenues  derived  by  the 
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municipality  from  the  operation  of  such  util- 
ity," 

In  the  very  recent  case  of  State  ex  rel  City  of  Pulton 
v.  Forrest  Smith,  State  Auditor,  decided  at  the  January, 

1946,  call  of  the  September  Term  of  the  Supreme  Court  of 
Missouri,  and  not  yet  reported,  it  was  held  the  above  Consti- 
tutional provision  is  self -executing,  that  it  needed  no  legis- 
lation to  make  it  effective  and,  further,  that  revenue  bonds 
voted  pursuant  to  said  constitutional  provision  were  properly 
authorized  in  an  election  under  Seotlons  7568--72  R.  S,  Mo, 
1939.  These  sections  are  reenacted  by  House  Bill  689  with 
the  same  provisions  relative  to  the  questions  arising  here* 
State  ex  rel  City  of  Fulton  v»  Forrest  Smith  is  final,  there 
having  been  filed  no  motion  for  rehearing. 

Section  7369,  page  4,  House  Bill  689,  provides  in  part 
as  follows t 

"For  the  purpose  of  testing  the  sense  of  the 
voters  of  any  incorporated  city,  town,  or 
village,  whether  organized  under  the  general 
laws  of  this  state  or  by  special  charter  or 
by  constitutional  charter,  upon  a proposition 
to  incur  debt  as  authorized  in  the  preceding 
sections  the  council,  board  of  aldermen  or 
trustees,  as  the  case  may  be,  shall  order  an 
election  to  be  held  of  which  they  shall  give 
notice  signed  by  the  city  clerk,  # # 

Section  7081,  R*  S,  Mo,  1939,  provides  in  part  as  follows* 

* to  Should  a vacancy  occur  in  the  office 
of  councilmen  by  death,  resignation  or  other- 
wise, a special  election  shall  be  called  by 
the  council  in  proper  form  for  the  purpose 
of  filling  the  vacancy,  * # 

The  first  legal  proposition  raised  by  question  two  is 
whether  the  holding  of  the  special  election  to  fill  a vacancy 
on  the  council  at  the  same  time  that  an  election  is  held  to 
vote  on  the  proposition  of  acquiring  a municipally  owned 
electric  light  plant  Is  prohibited  by  any  constitutional  pro- 
vision. The  ohly  pertinent  constitutional  provision  is  Sec- 
tion 27  of  Art.  VI,  which  is  quoted  above  in  this  opinion. 

That  section  provides  only  that  the  city  may  issue  bonds  when 
such  action  has  been  approved  "by  vote  of  four- sevenths  of 
the  qualified  electors  thereof  voting  thereon".  Thus,  all 
that  is  required  by  the  constitution  is  that  a vote  be  had  on 
the  proposition,  and  that  a certain  portion  of  the  qualified 
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electors  voting  on  the  proposition  assent  to  the  action.  We 
find  nothing  in  this  constitutional  provision  which,  in  any 
way,  prohibits  the  holding  of  another  election  at  the  same 
time  that  the  bond  proposition  is  voted  upon.  As  a matter 
of  fact,  the  cases  hold  that  the  holding  of  a special  election 
on  the  same  day  as  a primary  or  general  election  complies 
with  constitutional  provisions  requiring  an  election  on  a 
special  proposition  "to  be  held  for  that  purpose",  meaning 
the  purpose  for  which  the  special  election  is  being  held. 

Morgan  v.  City  of  Los  Angeles,  (1920  Cal.)  187  P.  1050;  Pox 
▼.  Seattle  (1906  Wash*)  86  P.  379;  City  and  County  of  San 
Francisco  v.  Collins  (1932  Cal.)  13  P.  (2d)  912.;  American 
Smelting  and  Refining  Co.  v.  Tacoma  (1942  Wash.)  129  P.  (2d) 

531*  The  same  type  of  provision  was  contained  in  Art.  X, 

Sec.  12,  Constitution  of  1875.  The  new  constitution  changes 
this  provision  by  leaving  out  the  words  "to  be  held  for  that 
purpose,"  If  such  elections  meet  the  test  under  a provision 
similar  to  that  of  the  Constitution  of  1875,  they  would.  In 
our  opinion,  satisfy  the  requirements  of  the  Constitution  of 
1945.  It  has  also  been  held  that  such  elections  met  the 
constitutional  requirements  where  the  constitution  required 
merely  that  an  election  be  held.  Purste  v.  Gray  (1931  Ken.) 

42  S.  W.  (2d)  889.  This  in  effect  is  what  is  provided  in  the 
present  constitution. 

The  second  legal  proposition  raised  Is  whether  the  hold- 
lng  of  the  two  elections  at  the  same  time  are  prohibited  by 
the  statutory  provisions  above  set  out.  If  they  are  not, 
then  It  would  appear  that  they  could  be  held  at, the  same  time, 
since  the  procedure  for  holding  each  is  specifically  set  out 
in  the  statutes,  and  all  that  is  necessary  is  that  said  pro- 
cedure be  complied  with  In  each  case. 

Strictly  speaking,  there  are  two  parts  of  the  second  legal 
issue.  One  is  whether  the  statutes  relating  to  the  voting  of 
the  bonds  prevent  the  bond  election  from  being  held  In  connection 
with  another  election  and  two,  whether  the  statutes  regarding 
the  election  to  fill  the  vacancy  prohibits  that  election  being 
held  in  connection  with  another  election. 

We  have  found  no  Missouri  cases  dealing  directly  with 
either  of  these  points,  but  the  language  and  holdings  of  some 
Missouri  cases  seems  to  indicate  what  would  be  the  attitude 
of  the  Missouri  court  on  these  questions. 

In  State  ex  rel.  City  of  Memphis  v.  Hackman,  273  Mo.  670, 
the  Supreme  Court  of  Missouri,  in  a case  dealing  with  an 
election  in  a city  of  the  fourth  class  for  the  purpose  of 
voting  a bond  issue  to  acquire  a municipal  light  plant,  the 
court  said:  (l.c.  690) 
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"In  State  ex  rel.  Mercer  County  v.  Gordon, 

242  Mo.  l.c.  624,  we  had  occasion  to  make 
a concrete  application  of  the  foregoing 
canon  of  construction  In  discussing  a like 
contention  to  that  made  hy  respondent  in 
the  instant  case,  in  which  we  said,  in  ef- 
fect, that  the  spirit  of  the  modern  rulings 
was  not  to  construe  laws  governing  special 
elections,  as  in  the  case  at  bar,  with  the 
utmost  strictness,  but  if  it  appears  that 
everything  has  been  done  to  afford  the 
voters  a free  and  fair  opportunity  to  vote 
yes  or  no  on  the  proposition  submitted,  in 
the  absence  of  the  violation  of  a mandatory 
statute  or  the  doing  or  omission  to  do  some- 
thing which  deprives  the  voters  of  a free 
and  fair  opportunity  to  express  their  will, 
such  an  election  will  be  upheld," 

In  State  ex  rel,  Kansas  City  v.  Orear,  210  S.  W.  392,  the 
court  had  before  it  the  question  of  whether  or  not  the  percent- 
age of  votes  necessary  to  approve  a bond  issue  of  the  City  of 
Kansas  City,  where  the  special  election  to  vote  the  bonds  was 
held  at  the  same  time  as  the  general  election,  was  sufficient. 
There  were  two  bond  issues  voted  upon.  The  court  held  a bond 
issue  for  fire  protection  was  valid,  and  that  a bond  issue  for 
a municipal  ice  plant  was  invalid,  but  the  holding  as  to  the 
ice  plant  bonds  was  baaed  upon  the  fact  that  the  city  could  not 
lawfully  engage  in  the  ice  business*  The  court  in  the  orear  case 
did  not  discuss  the  question  of  holding  a special  election  along 
with  a general  election,  but  held  bonds  voted  on  at  such  time 
were  valid. 

The  case  of  State  ex  rel*  City  of  Marshall  v.  Hackman,  274 
Mo*  551,  dealt  with  the  validity  of  an  election  at  which  bonds 
were  voted  to  build  or  purchase  an  electric  light  plant  in  a 
city  of  the  third  class*  In  that  case  it  was  contended  that  the 
special  bond  election  should  have  been  held  on  a general  election 
day,  since  Section  9545,  R.  S.  Mo.  1939,  provided  that  the  special 
election  should  be  held,  as  in  the  case  of  other  elections  In  such 
municipalities.  Section  9545  was  the  same  as  Section  7369,  R. 

S.  Mo.  1939,  which  latter  section  has  not  been  changed  with  re- 
gard to  the  provisions  pertinent  to  this  discussion  by  House 
Bill  689.  The  court  in  that  case  saids  (l.c.  562) 

* #The  provision  with  reference  to  such  special 
elections  "(viz*  such  elections  shall  be  held  and  the 
judges  thereof  appointed  as  in  case  of  other  elections 
in  such  municipalities,  R.S.  1909,  Sec.  9545,  supra) 
only  requires  similarity  as  to  the  method  and  manner 
of  holding  the  two  kinds  of  eleotionsj  it  does  not 
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necessarily  imply  that  they  can  only  he  held  on 
the  same  date  • 4hb**h 

w***In  eases  wherein  this  court  has  passed  upon  the 
exercise  of  such  powers,  it  was  not  thought  indi s- 
neasahle  that  suoh  elections  should  he  held  on  the 
tile prescribed  by  law  for  the  general  elections  in 
such  towns  and  cities.  ***H  (Underscoring  ours) 

Freas  the  chows  Missouri  eases  we  think  that  an  election  which 
fair  end  gives  the  people  an  opportunity  to  vote  on  the  issue. 
Id  be  held  to  be  a valid  bond  electiort,  and  that  the  language 
State  ex  rel.  City  of  Marshall  v.  Hackman,  impliedly  authorized 
lding  of  a special  election  to  vote  municipal  bonds  on  the 
day  as  an  election  for  the  election  of  public  officers  of 


However,  it  is  not  necessary  to  rely  solely  on  the  Missouri 
orities.  Cases  in  other  jurisdictions  have  directly  ruled 
the  questions  necessary  to  be  determined  in  this  opinion, 
regard  to  the  permissibility  of  holding  bond  elections  on 
same  day  as  other  elections  are  held,  the  weight  of  authority 
that  this  is  proper t 

One  of  the  earliest  cases  dealing  with  this  question  was  Fox 
cattle,  (1906  Wash,)  86  P.  379.  In  that  case  the  court 
ifieally  considered  the  question,  and  said*  (l.c.  380) 

■fctfttThis  is,  in  effect,  providing  a special  election 
for  the  submission  of  questions  of  this  kind,  and  if 
all  the  requirements  of  a special  election  are  met, 
as  we  understand  they  were  met  in  this  case,  by  giving 
proper  notice,  etc.,  the  fact  that  for  the  sake  of 
economy  the  election  was  held  on  the  same  day  that  a 
general  city  election  was  held,  and  that  the  same  bal- 
lots  were  used,  does  not  make  it  a general  election, 
or  take  it  out  of  the  provision  of  the  Constitution 
above  quoted,  viz.,  that  suoh  proposition  must  be  sub- 
mitted at  an  election  to  be  held  for  that  purpose;  but 
that  the  election  on  the  special  proposition,  being  so 
held,  is  merely  an  incident  not  affecting  in  any  man- 
or its  distinct  purpose  or  character. 


s case  was  followed  by  a line  of  California  cases  in  which 
• question  was  raised.  In  Morgan  v.  City  of  Los  Angeles 
187  P.  1050,  the  Supreme  Court  of  California  was  caL  led  upon 
p on  whether  it  was  necessary  that  two-thirds  of  those  voting 
ad  issue,  or  two-thirds  of  those  voting  in  the  primary  elec- 
which  the  bond  issue  was  also  voted  upon,  was  necessary  to 
the  bond  issue.  In  determining  this  question  the  court 
ed  the  consolidation  of  the  special  bond  election,  and  said 
eh  consolidation  was  authorized  by  a statute  of  California. 

« the  court  did  not  base  Its  decision  upon  the  statute,  but 
ther  cases.  Including  Fox  v.  Seattle,  supra,  in  holding  that 
ry  election  did  not  alter  the  nature  of  the  bond  election 
ecial  election,  and  that  such  bond  election  was  a valid  one. 
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In  view  t>f  this  holding,  it  is  not  surprising  that  the 
California  court  later  made  the  same  ruling  with  regard  to 
a Bond  election  which  was  held  on  the  same  day  as  a primary 
election,  in  a case  where  there  was  no  statute  specifically 
authorizing  consolidation.  City  and  County  of  San  Francis- 
co v.  Collins  (1932)  13  P.  912.  The  court  in  that  case 
said:  (l.c.  914) 

«•  # The  second  objection  is  that  the  spe- 
cial election  called  under  the  previsions  of 
section  4088  of  the  Political  Code  could  not 
lawfully  be  consolidated  with  the  August  pri- 
mary election  j[see  Deering's  Gen.  Laws  1931, 
vol*  1,  p«  1095,  Act  2264,  fee.  1),  and  that 
far . the  same  reason  it  could  not  be  held  on 
the  same  date,  with  the  same  precincts.  A 
sufficient  answer  is  that  although  the  elec- 
tions are  to  take  place  on  the  same  date  and 
in  the  same  precincts,  they  have  not  been  con- 
solidated and  are  not  confused.  Separate  pro- 
vision , is  made  for  inspectors,  judges  of 
eXfotibn#  and  clerks;  ballots  are  to  be  used 
IS?  tthe  Cpeoial  election,  as  distinguished 

Voting  machines  at  the  primary  election; 

IftL#  returns  are  to  be  separately  canvassed. 
Selections  are  obviously  distinct  and  sep- 
’ •*  See  Morgan  v.  City  of  Los  Angeles, 

Gal.  301,  187  ?,  1050;  Alead  v.  City  of 
Angeles,  185  Cal.  422,  197  P.  65.” 


the  very  recent  case  of  American  Smelting  & Refining 
V»  Taooma  School  List;  Wo.  10,  (1942  lash.)  129  P.  (2d) 
the  Supreme  Court  of  Washington  held  that  it  was  proper 
-Oaibine  a special  ejection  which  dealt  with  tax  propositions 
a general  municipal  election.  The  court  referred  to  its 
er  decision  in  Fox  v.  Seattle,  supra,  and  said:  (l.c*  534) 


"The  holding  of  this  court,  in  the  Fox  case, 
supra,  with  reference  to  the  distinctive 
character  of  special  elections,  though  held 
in  conjunction  with  general  elections,  is 
supported  by  the  general  weight  of  au- 
thority. * (Cases  cited) 

The  reasons  for  the  holding  of  the  great  majority  of  the 
s,  that  bond  elections  may  be  held  at  the  same  time  as 
' elections,  is,  we  think,  well  stated  in  State  v.  Dade 
y (1940)  198  So.  102,  wherein  the  Supreme  Court  of  Florida 
that  bond  issues  in  such  cases  were  valid.  The  court 
I (l.c.  104) 
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* it  Obviously,  such  elections  were  al- 
lowed to  be  held  simultaneously  because  of 
convenience  and  economy,  and  the  county 
commissioners  are  to  be  commended  in  ex- 
erting their  authority  thus  to  ourtail 
expense  and  acconimodate  the  voters.  A- 
nother  incentive  for  holding  joint  elections 
is,  doubtless,  the  probability  that  one 
would  prove  a drawing  card  for  the  other 
and  that  the  number  of  electors 'attracted 
to  the  polls  would  therefore  be  increased." 

Other  cases  holding  that  the  character  of  a special  bond 
election  is  not  changed  by  the  reason  of  it  being  held  on  the 
same  date  as  a general  election  or  a primary  election  arej 
Board  of  Education  v.  Woodworth  (Okla.)  214  P«  1077$  Norton 
v*  Coos  County  (1925  Oregon)  233  P.  864;  Nyoe  v.  Board  of 
Commissioners  of  West  Norriton  Township  (1935  Penn.)  179  Atl. 
684 , 

With  regard  to  the  permissibility  of  holding  special 
iiaotions  to  Sleot  municipal  officers  on  the  same  day  as 

•leations  are  held,  there  is  less  pertinent  authority, 
iyer*; those  oases  dealing  with  the  question  clearly  in- 
luoh  procedure  is  proper. 


Ots  in  the  case  of  Furste  v.  Cray,. (1931  Kentucky) 

889,  wore  very  similar  to  the  situation  pre- 
late, In  that  case  a statute  provided  for  a special 
® to  fill  a vacancy  created  in  either  branch  of  the 
Assembly  of  the  State  of  Kentucky.  This  special 
lion  was  called  to  fill  a vacancy  in  the  office  of  State 
tor,  and  the  writ  of  election  fixed  the  time  for  holding 
s special  election  on  the  same  date  as  the  general  election. 

||  court  said:  (l.o*  891) 

■}{•  # True,  the  time  for  holding  the  spe- 
cial election  may  by  the  writ  be  fixed  for 
the  same  day  as  the  general  election,  that 
being  in  the  discretion  of  the  officer  is- 
suing the  writ,  but  it  is  no  less  a spe- 
cial election,  and  the  issuance  of  the  writ 
no  less  prerequisite  to  its  validity." 

In  Duquette  v.  Merrill  (1935  Me.)  42  Atl.  254,  the  statutes 
in  provided  that  vacancies  in  the  office  of  County  Treasurer 
to  be  filled  at  the  next  biennial  election.  There  was  to 
primary  election  to  nominate  the  candidates  for  the  office 
to  the  biennial  election;  If  the  vacancy  occurred  after 
Regular  primary  election,  then  a special  primary  election 
Mi  be  ordered  by  proclamation  of  the  Governor.  No  such 
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regular  or  special  primary  election  was  held  in  this  case. 

The  petitioner  claimed  that  he  was  duly  elected  County 
Treasurer  to  fill  the  vacancy  by  reason  of  the  fact  that  at 
the  biennial  election  his  name  was  written  on  many  of  the 
ballots.  The  petitioner  contended  that  the  failure  of  the 
officials  to  hold  a primary  election  did  not  nulify  the  right 
of  the  voters  to  cast  their  ballot,  and  to  make  their  choice 
of  a candidate  to  fill  the  office.  The  court  considered  the 
question  of  notice  to  the  voters  as  being  one  of  the  questions 
in  the  case,  and  since  a certain  type  of  notice  was  required 
for  special  elections,  the  court  first  considered  whether  the 
filling  of  a vacancy  in  such  case  would  be  a special  election. 
In  that  regard  the  court  saids  (l.c*  255) 

"Although  it  was  a general  election  that  was 
held  September  11,  1944,  yet,  assuming  a va- 
cancy in  the  office  of  County  Treasurer,  and 
the  right  and  duty  of  the  electorate  to  fill 
that  vacancy  at  the  time  of  the  general-  e~ 
lection,  yet  as  to  such  office  it  was  a spe- 
cial election,  as  there  would  be  no  one  to 
be  elected  except  for  the  vacancy  and  by  the 
provisions  of  the  statute  the  election  would 
not  he  for  the  regular  term  of  four  years  but 
for  the  unexpirod  tom  of  two  years.  That 
such  election  is  held  at  the  same  time  and 
place  with  the  general  election,  does  not 
change  its  character." 

There  is,  in  our  opinion,  no  statutory  prohibition  a- 
the  holding  of  an  election  to  fill  the  vacancy  in  the 
council  under  Sections  7081,  7082  and  7083,  Revised 
tea  of  Missouri,  1939,  for  the  reason  that  the  nature 
,-eh  election,  as  a special  election,  is  not 
the  above  authorities  it  is  clear  that  it 
is,  together  v/lth  the  cases  which  we  have 
re  particularly  with  bond  issue  elections 
e found  no  mention  of  any  objection  with 


changed , 
is  not  changed, 
cited  deal- 
and  in  which 
the  holding  of 

©ns  for  the  selection  of  officers  at  the  same  time  as 
elections  are  held,  we  think,  clearly  indicates  that 
al  elections,  as  to  the  selection  of  officers,  n».y  be 
the  same  day  rs  a snec-ial  election  to  vote  on  a bond 


summary,  there  is  nothing  in  the  constitution  or  the 
which  expressly  and  specifically  prohibits  the  hold- 
bond  eleotion  for  the  acquisition  of  a city  light 
the  same  day  as  an  election  to  fill  a vacancy  in  the 
Oil  of  a city  of  the  third  class,  nor  prohibiting 

of  an  election  to  fill  the  vacancy  on  the  same  date 
d election.  Section  7081,  R.  S,  Mo.  1939,  provides 
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The  provisions  of  House  Bill  689,  relating  to  the  voting  on 
bond  issues  provides  only  that  the  bond  issue  shall  receive 
two-thirds  of  the  vote  of  the  qualified  electors  voting  there- 
. on.  House  Bill  689  does  not,  therefore,  provide  even  that 
the  bond  election  shall  be  a special  election.  However,  we 
should  consider  it  so,  under  the  authority  of  State  ex  rel. 
City  of  Marshall  v.  Hackman,  supra.  In  both  situations,  the 
cases  have  held  that  the  nature  of  the  special  election  Is 
not  changed  by  reason  of  its  being  held  on  the  same  date  of 
another  election,  and  the  cases  have  upheld  the  validity  of 
elections  of  both  types  which  were  held  on  the  same  date  as 
another  election. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
(1)  In  a city  operating  under  the  city  manager  form  of 
government,  it  is  necessary  that  a primary  election  be  held 
before  a special  election  which  has  been  called  to  fill  a 
vacancy  in  the  city  council;  (2)  the  city  may  legally  sub- 
mit to  the  voters  a proposition  to  vote  revenue  bonds  for 
the  purpose  of  acquiring  a municipal  light  plant  at  the 
time  of  the  special  election  for  the  purpose  of  filling  a 
vacancy  on  the  city  council. 

I 

Respectfully  submitted. 


SMITH  N.  C ROME , JR. 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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BOARD  OF  PROBATION 

AMD  PAROLES  Do  not  have  authority  to  revoke  a parole 
or  conditional  commutation,  or  to 
rescind  the  revocation  thereof,  signed 
by  the  Governor  prior  to  July  1,  1946; 
shall  pay  expense  of  returning  inmate 
upon  revocation  o£0parole  or  conditional 
commutation;  has/authority  to  make  rules 
regarding  final  discharge  from  parol© 
and  only  Governor  can  grant 'commutation. 

July  12,  1946 


Mr*  Donald  W*  Bunker 
executive  So  c ret  ary 
Board  of  Probation  and  Parole 
Jeff  or  a on  (Pity,  P:  is  sour  i 
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Doc. 


an 


r oir  s 

This  department  is  in  receipt  of  your  recent  request 
opinion,  baaed  on  the  following  state  of  facts: 

"On  July  1,  1946,  the  board  of  Probation 
and  Parole  will  operate  under  the  law 
detailed  in  Donate  Pill-  647. 


for 


"Assistant  Attorney  General-,  Jackson,  is 
preparing  new  forms  for  the  use  of  the 
Board  in  conformance  to  now  law.  'With 
respect  to  tho  now  law,  the  hoard  of 
Probation  and  Parole  should  appreciate 
your  legal  opinion  relative  to  tho  follow- 
ing quo  s ti ono i 


"(1)  Will  tho  Board  of  Probation  and 
Parole  have  the  authority  (after  July  1, 
1940)  to  revoke  a parole  or  conditional 
cor. limitation  signed  by  the  Governor  prior1 
to  July  1,  1946? 

"(2)  hill  the  Board  of  Probation  and 
,/arole  liavo  tho  authority  to  rescind  a 
revocation  of  parole  or  conditional  com- 
mutation si:  nod  by  the  Governor  prior  to 
July  1,  1946? 

" (3)  kith  special  reference  to  section  39, 
line  27,  donate  Bill  347;  will  tho  Board 
of  Probation  and  Parole  be  required  to  pay 


r • .Donald  Vi  , 
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o. 


the  expanses  of  returning  to  the  State 
Co:  rectional  Institutions  only  those 
parolees  who  have  been  paroled  and  sub- 
sequently revoked  on  order  of  the  Board 
of  Probation  and  Parole,  or  will  the 
Board,  in  addition,  be  required  to  return 
all  inmates  released  on  conditional  com- 
mutation as  vjell  as  on  parole  even  though 
the  order  of  release  was  not  signed  by  the 
Board  of  Probation  and  Parole? 

,f(4)  Will  the  Board  have  authority  to  set 
the  expiration  date  on  parole  short  of  the 
maximum  or  12/12  time?  For  example,  at 
present,  a parolee  who  received  a life 
sentence  reports  for  five  years.  This  is, 
in  effect,  a commutation  of  sentence  in 
addition  to  a release  from  prison  on  parole, 
but  it  is  done  on  a signed  order  of  the 
Governor.  In  a similar  case  could  the 
Board  of  Probation  and  Parole,  after  July  1, 

1946,  commute  the  sentence  from  life  to  five 
years  from  the  date  of  release  on  parole? 

If  not,  the  Board  would  have  to  recommend 
a commutation  at  the  end  of  five  years  In 
order  to  issue  a final  discharge.  The  same 
situation  would  arise  in  many  other  cases  of 
long  sentences.  (There  would  seem  to  be 
authority  for  the  Board  to  hold  a parolee 
on  parole  until  the  end  of  the  maximum  12/12 
time.  Also,  it  would  seem  that  the  Board 
would  have  no  authority  to  grant  a final 
discharge  from  parolo  prior  to  the  full  term 
for  which  the  parolee  was  originally  sen- 
tenced, ) ” 

We  have  answered  the  questions  in  the  manner  in  which  they 
are  numbered  in  your  request. 

. 1.  The  Board  of  Probation  and  Parole  does  not  have  power, 
after  July  1,  1946,  to  revoke  a parole  or  conditional  commuta- 
tion signed  by  the  Governor  prior  to  that  date.  Section  9160, 
R.S.  I:io . 1939,  gave  the  former  Board  the  right  or  power  only 
to  recommend  revocation  to  the  Governor,  Said  section  is  in 
part  as  follows s 
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"The  Board,  of  Probation  and  Parole  shall 
have  authority  and  It  shall  be- its  duty  to 
*:■  •::*  * recommend  to  the  Governor  the  revo- 
cation of  paroles  or  conditional  pardons 
when  their  conditions  have  boon  violated. 


The  Board  of  Probation  and  Parole,  as  designated  by  Senate 
Committee  Substitute  for  Senate  Bill  !!o*  347,  Section  35A, 
issouri  devised  Statutes  Annotated,  June,  1946  Pamphlet , Sec- 
tion S992.35A,  page  191,  is  to  carry  on  the  duties  of  the 
Board,  which  was  abolished,  in  any  parole  matters  pending  or 
existing  as  of  July  1,  1946.  Said  Section  0992. 35A  is  as 
follows : 

"The  board  created  in  section  33  of  tills 
act  shall  be  deemed  to  bo  a continuation 
of  the  board  of  probation  and  parole  in 
existence  immediately  prior  to  the  effec- 
tive date  of  this  act,  and  all  matters 
pending  before  that  board  in  connection 
with  paroles  of  inmates  at  that  time,  or 
before  that  time,  in  the  penitentiary  or 
the  intermediate  reformatory,  all  pre- 
parolo  and  pre-sentence  investigations  and 
all  supervision  services  having  to  do  with 
prisoners  released  from  or  eligible  for 
commitment  to  said  institutions,  shall  be 
carried  on  and  completed  by  the  board 
created  in  section  35,  of  this  act." 

Since  the  new  Board  is  considered  a continuation  of  the 
former  Board  in  prior  parole  matters,  and  since  the  former 
Board  had  only  the  power  to  recommend  revocation  to  the  Governor 
it  would  follow  that  the  now  Board  would  not  have  authority  to 
revoke  a parole  or  conditional  commutation  signed  by  the 
Governor  prior  to  July  1,  19^6,  but  only  to  recommend  its  revo- 
cation to  the  Governor, 

2,  The  new  Board  does  not  have  statutory  authority  to 
rescind  a revocation  of  parole  signed  by  the  Governor  prior  to 
July  1,  1946.  The  law  as  set  out  under  question  No.  1 applies. 
There  i3,  however,  nothing  in  the  new  law  (Senate  Committee 
Substitute  for  Senate  Bill  No.  347)  that  would  prevent  the 
Board  from  issuing  a second  parole  to  tlie  inmate.  Section  39 
of  this  bill  gives  the  Board  almost  unlimited  power  and  author- 
ity in  granting  paroles,  and  the  pertinent  part  is  as  follows 
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(ilissourl  Revised  Statutes  -Annotated, 

Section  8992*39,  page  192) : 

"The  board  of  probation  and  parole  Is 
hereby  authorised  to  release  on  parole 
any  person  confined  in  any  state  cor- 
rectional institution,  except  persons 
under  sentence  of  death.  All  paroles 
shall  issue  upon  order  of  the  board  and 
shall  oo  recorded. 


\ 
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pa^riny  the  expense  of 


re  turning 


inmates  released  on  conditional  commutation  or  pardon,  we  are 
unable  to  find  any  direct  statutory  provision  as  to  the  ex- 
pense. However,  we  think  that  faction  40  of  Gonate  Committee 
Substitute  for  Senate  Bill  Ho.  347,  Hi as our i Revised  Statutes 
Annotated,  June,  194S  Pamphlet,  Section  8992.40,  page  193,  is 
broad  enough  to  cover  this  item.  Wo  further  think  this  section 
would  include  any  request  by  the  Governor  to  tho  Board,  and 


when  tho -Governor  requests  an  inmate,  who  had  been  placed  on 
conditional  commutation  or  pardon,  to  be  returned  to  the  in- 
stitution, it  would  be  the  duty  of  the  Board  to  apprehend  and 
return  the  prisoner  and  to  pap  the  expense  thereof.  Section 
8992.40  is  as  follows:  ■ 


’’The  board  of  probation  and  parole  is 
hereby  authorised  and  it  shall  be  its 
duty  to  recommend  to  the  governor  for 
his  consideration  such  inmates  as  in 
the  opinion  of  tho  board  may  be  eligible 
for  pardon  or  commutation  of  sentence; 
or,  on  request  of  the  governor,  the 
board  shall  investigate  and  report  to 
him  with  respect  to  any  application  for 
pardon,  commutation  of  sentence,  or 
reprieve." 

4,  In  answering  question  Ho.  4,  your  attention  is  called 
to  the  -following  quotation  from  Section  39  of  Senate  Bill  Ho. 
347: 


" A parole  shall  be  considered 

a correctional  treatment  for  any  inmate 
and  not  an  award  of  clemency.  A parole 
shall  not  bo  considered  to  be  a reduc- 
tion of  a Sentence  or  a pardon.  *- 


Mr*  Donald  W.  Bunker 


Every  inmate  while  on  parole  ahall  remain 
in  the  legal  custody  of  the  institution 
from  which  he  was  released,  but  shall  be 
amenable  to  the  orders  of  the  board  of 
probation  and  parole*  * * # 

Prom  the  above  quotation  we  are  of  the  opinion  that  the 
Board  of  Probation  and  Parole  does  not  have  authority  to  dis- 
charge a parolee  from  the  conditions  of  his  parole  before  the 
expiration  of  the  terms  of  said  parole.  In  other  words,  when 
an  inmate  is  paroled  he  will  remain  under  the  conditions  of 
said  parolo  until  the  final  expiration  of  the  terms  thereof, 
unless  said  sentence  is  commuted  before  that  time  by  the  Gov- 
ernor, 


The  only  authority  to  grant  commutations  is  vested  in  the 
Governor  under  Section  7,  Article  IV  of  the  Constitution  of 
1945,  which  is  as  follows: 

" The  governor  shall  have  power  to  grant 
reprieves,  commutations  and  pardons, 
after  conviction,  for  all  offenses  ex- 
cept treason  and  cases  of  impeachment, 
upon  such  conditions  and  with  such  re- 
strictions and  limitations  as  he  may 
deem  proper,  subject  to  provisions  of 
law  as  to  the  manner  of  applying  for 
pardons.  The  power  to  pardon  shall 
not  include  the  power  to  parole," 

It  necessarily  follows  that  any  commutation  granted  at 
any  time  to  an  inmate  or  parolee  would  have  to  be  by  the 
Governor.  Tho  Board  can  only  recommend  the  commutation  under 
Senate  Committee  Substitute  for  Senate  Bill  No.  547,  Section 
40,  supra. 


Condu.sion. 


It  is  the  opinion  of  this  department  that  the  Board  of 
Probation  and  Parole  would  not  have  authority  to  revoke  a 
parole  or  conditional  commutation,  or  to  rescind  a revocation 
thereof,  signed  by  the  Governor  prior  to  July  1,  1946}  that  it 
is  the  duty  of  the  Board  of  Probation  and  Parole  to  return  all 
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parolees^ to  the  proper  institution,  and  to  pay  the  expense 
thereof' when  a parole  or  conditional  commutation  has  been 
revoked,  whether^  same  had  been  signed  by  tho  Board  or  the 
Governor;  that  the  Board  of  Probation  and  Parole  does  not 
have  authority  to  discharge  a parolee  from  the  conditions 
of  his  parole  before  the  full  expiration  of  the  term  of  hi3 
parole,  and  that  only  the  Governor  has  pov/er  to  grant  a com 
mutation  of  sentence.  The  Board  can  only  recommend  such 
commutation  to  the  Governor* 


Respectfully  submitted. 


Vi*  BRADY  DfatTCAJSr 

Assistant  Attorney  General 

APPROVED: 


J.  E.' TAYLOR  “ 
Attorney  General 


TAXATION: 
COUNTY  COURT: 


Power  of  county  court  to  correct  erroneous 
assessments  of  real  estate  under  Sections  23 
and  24  of  HCSHB  469. 


August  12, 


Hon.  Hilary  A.  Bush 
County  Counselor 
Jackson  County 
Kansas  City,  Missouri 


Dear  Sir: 


We  acknowledge  receipt  of  your  letter  of  August  5,  1946, 
requesting  an  official  opinion  of  this  office,  and  reading  as 
follows : 


"The  County  Court  of  Jackson  County,  Mis- 
souri has  requested  that  I ask  your  office 
for  an  opinion  on  the  following  question. 

"Section  24,  HCSHB  469,  signed  by  the  Gov- 
ernor December  5,  1945,  provides  for  the 
correction  of  certain  erroneous  assessments 
of  real  estate  by  the  County  Court.  Sec- 
tion 11118,  R.  S.  Missouri  1939,  has  been 
used  by  our  County  Court  for  this  purpose 
but  this  section  has  been  repealed.  Your 
office  gave  a rather  liberal  interpretation 
some  years  ago  relative  to  the  powers  of 
the  County  Court  under  the  provision  of  Sec- 
tion 11118,  now  repealed. 

"Because  of  the  vast  amount  of  real  estate 
in  Jackson  County,  only  a small  per  cent  is 
actually  viewed  by  the  Assessor  in  any  one 
year  and  the  valuation  of  other  tracts  is 
arrived  at  by  carrying  forward  the  figure 
from  last  year's  books.  In  some  instances 
substantial  depreciation  has  taken  place  due 
to  dismantling  structures,  fires  and  unusual 
wear  and  tear.  These  elements  of  deprecia- 
tion are  not  taken  into  consideration  by  the 
Assessor  in  those  instances  where  he  merely 
carried  forward  last  year's  figure.  Could 
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such  an  error  in  valuation  be  corrected  by 
the  County  Court  pursuant  to  the  provisions 
of  Section  24,  HCSHB  469? 

"If  it  is  possible  to  give  a general  state- 
ment as  to  what  type  of  erroneous  assess- 
ments can  be  corrected  pursuant  to  this 
statute  we  would  appreciate  it." 

The  opinions  given  by  this  office  relative  to  the  power 
of  the  county  court  under  the  provisions  of  Section  11118, 

R.  S.  Mo.  1939,  were  opinions  rendered  February  15,  1933,  to 
Senator  J.  C.  McDowell,  Jefferson  City,  Missouri;  November 
24,  1934,  to  Hon.  Walter  H.  Miller,  County  Assessor,  Kansas 
City,  Missouri;  April  3,  1935,  to  Hon.  Battle  McCardle,  As- 
sociate Judge,  Western  District,  Jackson  County  Court,  Kansas 
City,  Missouri,  and  March  10,  1936,  to  Hon.  Will  H.  Hargis, 
Prosecuting  Attorney,  Cass  County,  Missouri. 

The  opinion  to  Senator  McDowell  held  that  under  the  pro- 
visions of  Section  9946,  R.  S.  Mo.  1929  (Section  11118,  R.  S. 
Mo.  1939) , the  county  court  could  not  lower  the  valuation  of 
property  which  the  county  court  considered  too  highly  assessed. 
The  opinion  rendered  to  Hon.  Walter  H.  Miller  held  that  the 
county  court  could  change  the  assessed  valuation  of  property, 
and  was  not  limited  to  corrections  of  clerical  errors.  The 
opinion  rendered  to  Hon.  Battle  McCardle  held  that  the  county 
court  could  not  lower  the  valuation  fixed  by  the  board  of 
equalization,  and  quoted  from  the  opinion  to  McDowell  holding 
the  same  thing.  The  opinion  rendered  to  Hargis  withdrew  the 
opinion  to  McCardle,  and  held  that  the  opinion  to  Miller  was 
the  opinion  of  the  department.  We  believe  it  is  the  opinion 
rendered  to  Hon.  Walter  H.  Miller  that  you  refer  to  in  your 
letter  as  giving  a liberal  interpretation  of  the  powers  of 
the  county  court  under  the  provisions  of  Section  11118,  R.  S. 
Mo.  1939. 

Section  11118,  R.  S.  Mo.  1939  (now  repealed),  provided 
as  follows : 

"In  all  cases  where  any  assessor  or  asses- 
sors, the  county  court,  or  assessment  board, 
or  any  city  council  or  assessment  board,  shall 
have  assessed  and  levied  taxes,  general  or 
special,  on  any  real  estate,  according  to  law, 
whether  the  same  be  delinquent  or  otherwise, 
and  until  the  same  are  paid  and  collected, 
with  all  costs,  interests  and  penalties  there- 
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on,  the  city  council  of  any  city  and  the 
county  court  of  any  county  shall  have  the 
full  power  to  correct  any  errors  which  may 
appear  in  connection  therewith,  whether 
of  valuation,  subject  to  the  provisions  of 
the  Constitution  of  this  state,  or  of  de- 
scription, or  ownership,  double  assessment, 
omission  from  the  assessment  list  or  books, 
or  otherwise,  and  to  make  such  valuations, 
assessment  and  levy  conform  in  all  respects 
to  the  facts  and  requirements  of  the  law. 

Any  description  or  designation  of  property 
for  assessment  purposes  by  which  it  may  be 
identified  or  located  shall  be  a sufficient 
and  valid  description  or  designation." 

The  opinion  rendered  November  24,  1934,  to  Hon.  Walter 
H.  Miller,  held  that  under  Section  9946,  R.  S.  Mo.  1929  (Sec- 
tion 11118,  R.  S.  Mo.  1939),  the  county  court  had  power  to 
change  the  valuation  of  property  and  not  merely  to  correct 
clerical  errors.  We  quote  from  the  opinion: 

"Section  9808,  R.  S.  Mo.  1929,  provides  as 
follows: 

"'Sec.  9808.  County  Court  to  Remedy  Errone- 
ous Assessments.  — The  county  court  of  each 
county  may  hear  and  determine  allegations  of 
erroneous  assessment,  or  mistakes  or  defects 
in  descriptions  of  lands,  at  any  term  of 
said  court  before  the  taxes  shall  be  paid, 
on  application  of  any  person  or  persons  who 
shall,  by  affidavit,  show  good  cause  for  not 
having  attended  the  county  board  of  equaliza- 
tion or  court  of  appeals  for  the  purpose  of 
correcting  such  errors  or  defects  or  mistakes; 
and  where  any  lot  of  land  or  portion  thereof 
has  been  erroneously  assessed  twice  for  the 
same  year,  the  county  court  shall  have  the 
power  and  it  is  hereby  made  its  duty,  to  re- 
lease the  owner  or  claimant  thereof  upon  the 
payment  of  the  proper  taxes . Valuations  placed 
on  the  property  by  the  assessor  or  the  board  of 
equalization  shall  not  be  deemed  to  be  errone- 
ous assessments  under  this  section . 1 

"It  will  be  noticed  that  Section  9808  above 
quoted  is  relatively  similar  to  Section  9946, 
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with  the  exception  of  the  last  sentence  of 
Section  9808  which  we  have  underlined  above. 

It  seems  obvious  that  the  Legislature  there- 
fore, in  omitting  said  sentence  from  Section 
9946,  intended  Section  9808  to  apply  to  mere 
clerical  errors,  while  it  intended  Section 
9946  to  apply  not  only  to  clerical  errors 
but  also  to  errors  of  valuation  with  regard 
to  the  amount  fixed  by  the  assessing  author- 
ity. In  fact  this  is  the  only  way  the  two 
sections  can  be  reconciled  without  regarding 
one  as  mere  surplusage,  since,  with  the  ex- 
ception of  the  sentence  above  referred  to, 
they  provide  substantially  and  in  effect  the 
same  thing.  It  is  a well  recognized  princi- 
pal of  statutory  construction  that  in  constru- 
ing statutes,  effect  must,  if  possible,  be 
given  to  every  word,  clause,  sentence,  para- 
graph and  section  of  statute  so  that  no  part 
will  be  inoperative,  superfluous  or  conflict- 
ing. (Dean  v.  Dawes  (Mo.  Sup.)  14  S.  W.  (2d) 
990) . Furthermore,  Section  9808  appears  in 
its  identical  form  as  Section  9197,  Revised 
Statutes  of  Missouri,  1899,  while  9946,  then 
being  Section  9317,  R.  S.  Mo.  1899,  applied  at 
that  time  only  to  cities.  This  latter  section 
was  extended  to  apply  to  counties  by  an  amend- 
ment in  Laws  1909,  page  725,  the  section  then 
appearing  in  its  present  form  with  the  excep- 
tion of  the  1933  amendment.  We  find,  then, 
that  Section  9946  in  its  present  form  was  en- 
acted subsequent  to  Section  9808,  hence  the 
well  recognized  principles  of  statutory  con- 
struction lead  us  to  the  inevitable  conclusion 
first,  that  the  legislature  purposely  omitted 
the  sentence  in  question  for  reasons  stated 
above,  and  second,  that  should  we  assume  any 
conflict  in  the  sections  the  one  subsequently 
enacted  should  prevail.  * * * * 

*********** 

"In  concluding,  we  call  your  attention  to  the 
actual  wording  of  Section  9946,  i.e.,  'full 
power  to  correct  any  errors  which  may  appear  in 
connection  therewith,  whether  of  valuation, 
subject  to  the  provisions  of  the  Constitution 
of  this  state, etc.'  The  section  did  not  say 
that  power  was  given  to  correct  any  errors  of 
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valuation  which  might  appear  on  the  books , 
but  gave  power  to  correct  any  errors  'of 
valuation.'  Clearly  the  words  'of  valua- 
tion' were  used  by  the  legislature  in  the 
abstract  and  full  sense.  Had  the  legisla- 
ture intended  to  refer  merely  to  clerical 
errors  it  would  clearly  have  employed  other 
wording  . * * *" 

Section  9808,  R.  S.  Mo.  1929  (Section  10998,  R.  S.  Mo. 
1939) , quoted  above,  has  been  repealed.  Section  24  of  House 
Committee  Substitute  for  House  Bill  469  now  contains  the  pro- 
visions dealing  with  the  power  of  the  county  court  to  correct 
erroneous  assessments,  and  provides  as  follows: 

"The  county  court  of  each  county  may  hear 
and  determine  allegations  of  erroneous  as- 
sessment, or  mistakes  or  defects  in  descrip- 
tions of  lands,  at  any  term  of  said  court 
before  the  taxes  shall  be  paid,  on  applica- 
tion of  any  person  or  persons  who  shall,  by 
affidavit,  show  good  cause  for  not  having 
attended  the  county  board  of  equalization  or 
court  of  appeals  for  the  purpose  of  correct- 
ing such  errors  or  defects  or  mistakes. 

Where  any  lot  of  land  or  any  portion  there- 
of has  been  erroneously  assessed  twice  for 
the  same  year,  the  county  court  shall  have 
the  power  and  it  is  hereby  made  its  duty,  to 
release  the  owner  or  claimant  thereof  upon 
the  payment  of  the  proper  taxes.  Valuations 
placed  on  property  by  the  assessor  or  the 
board  of  equalization  shall  not  be  deemed  to 
be  erroneous  assessments  under  this  section. " 
(Emphasis  ours . ) 

In  the  case  of  Clay  County  v.  Brown  Lumber  Co.,  119  S.  W. 
251,  90  Ark.  413,'  which  case  has  been  cited  by  the  courts  in 
many  states  as  correctly  stating  the  definition  of  "erroneous 
assessment,"  the  Supreme  Court  of  Arkansas  said: 

"It  is  urged  by  the  appellee  that  an  exces- 
sive valuation  of  property  is  an  erroneous 
assessment  thereof  within  the  meaning  of  sec- 
tion 7180  of  Kirby's  Digest,  so  that  a remedy 
is  here  given  to  one,  who  has  paid  taxes  under 
these  circumstances , by  having  the  taxes  re- 
funded; but  we  do  not  think  that  the  term 
'erroneously  assessed, ' as  used  in  said  sec- 
tion, refers  to  an  overvaluation  of  the  prop- 
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erty.  The  term  'erroneous  assessment,'  as 
there  used,  refers  to  an  assessment  that 
deviates  from  the  law  and  is  therefore  in- 
valid, and  is  a defect  that  is  jurisdiction- 
al in  its  nature,  and  does  not  refer  to  the 
judgment  of  the  assessing  officers  in  fixing 
the  amount  of  the  valuation  of  the  property. 

If  the  property  paid  on  was  exempt  from  taxa- 
tion, or  if  the  property  was  not  located  in 
the  county,  or  if  the  tax  was  invalid,  or  if 
there  was  any  clear  excess  of  power  granted, 
so  as  to  make  the  assessment  beyond  the  juris- 
diction of  the  assessing  officer  or  board, 
then  the  provisions  of  Kirby's  Dig.  sec.  7180, 
give  the  owner  a remedy  for  a refunding  of 
such  taxes  thus  erroneously  paid;  but  a remedy 
is  not  given  by  this  section  to  the  party  ag- 
grieved by  reason  only  of  an  excessive  assess- 
ment or  overvaluation  of  his  property." 

In  the  case  of  Home  Owners'  Loan  Corporation  v.  Polk  County, 
1 N.  W.  742,  231  Iowa  661,  the  Supreme  Court  of  Iowa  said: 

"In  regard  to  the  provisions  of  the  statute 
relative  to  the  repayment  of  taxes  claimed 
to  be  illegally  or  erroneously  exacted  or 
paid  the  following  statement  taken  from 
Cooley  on  Taxation,  Volume  3,  4th  Edition, 
par.  1259,  page  2502,  is  applicable. 

"'Some  * * * statutory  enactments  contain 
provisions  which  call  for  the  refunding  of 
taxes  in  those  cases  in  which  taxes  illegally 
assessed  or  paid  under  mistake  of  fact,  or 
where  there  has  been  some  clerical  mistake 
in  the  assessment  or  collection  of  taxes. 

The  term  "erroneously  assessed,"  as  used  in 
such  statutes,  means  an  assessment  illegal 
because  of  a jurisdictional  defect  and  does 
not  include  a mere  error  of  j udgment  in  valu- 
ing the  property . ' (Italics  supplied)  . " 

It  is  clear  from  the  definition  of  "erroneous  assessment" 
contained  in  the  cases  quoted  above,  and  the  fact  that  it  is  pro- 
vided in  Section  24  of  House  Committee  Substitute  for  House  Bill 
469  that  "valuations  placed  on  property  by  the  assessor  or  the 
board  of  equalization  shall  not  be  deemed  to  be  erroneous  as- 
sessments under  this  section,"  that  a mere  error  of  judgment  in 
valuation  of  property  by  the  assessor  or  board  of  equalization 
is  not  such  an  erroneous  assessment  as  can  be  corrected  under 
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the  provisions  of  House  Committee  Substitute  for  House  Bill  469. 
The  types  of  erroneous  assessments  that  can  be  corrected  under 
Section  24  of  House  Committee  Substitute  for  House  Bill  469 
are  assessments  where  the  property  assessed  was  exempt  from  tax- 
ation, assessments  where  the  property  is  not  located  in  the 
county  in  which  assessed,  assessments  when  the  tax  is  invalid, 
assessments  where  the  property  was  assessed  in  the  name  of  the 
wrong  person,  assessments  where  the  property  was  taxed  to  more 
than  one  person,  assessments  where  the  property  was  taxed  more 
than  once  in  the  same  year,  and  assessments  where  the  valuation 
which  was  made  by  the  assessor  or  board  of  equalization  was  in- 
correctly entered  on  the  books  as  being  a correct  assessment. 

In  each  of  these  instances  the  valuations  made  do  not  involve 
an  error  of  judgment,  but  involve  an  error  because  of  lack  of 
authority  of  law  to  make  such  assessment.  In  each  of  these  in- 
stances there  is  a deviation  from  the  law  and  not  an  error  of 
judgment  as  to  the  correct  value  of  the  property. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  the  county  court 
has  no  power  to  change  the  valuation  placed  on  property  by  the 
assessor  or  board  of  equalization,  under  the  provisions  of  Sec- 
tion 24  of  House  Committee  Substitute  for  House  Bill  469.  The 
erroneous  assessments  which  may  be  corrected  are  assessing  prop- 
erty in  the  name  of  the  wrong  person,  taxing  the  property  to 
more  than  one  person,  taxing  the  property  more  than  once  in  the 
same  year,  taxing  land  not  subject  to  taxation,  assessment  of 
land  not  in  the  county,  if  the  tax  is  invalid,  and  correction 
of  clerical  errors  where  the  valuation  by  the  assessor  or  board 
of  equalization  was  incorrectly  entered. 

Respectfully  submitted, 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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OFFICERS:  One  person  may  not  hold  the  office  of  recorder  of  deeds 

and  city  collector  at  the  same  time,  nor  may  one  person 
hold  the  office  of  magistrate  and  police  judge  of  a 
city  at  the  same  time. 


December  19,  19^6 


Honorable  Robert  M.  Buerkle 
Prosecuting  Attorney 
Cape  Girardeau  County 
Exchange  Bank  Building 
Jackson,  Missouri 


Attention:  Mr.  Raymond  H.  Vogel, 

Assistant  Prosecuting 
Attorney 

Dear  Sir: 

We  hereby  acknowledge  receipt  of  your  letter  of 
recent  date  requesting  an  opinion  from  this  department, 
reading  as  follows : 

"On  May  1st,  19*15,  Arthur  Schade 
after  being  duly  elected  took  office 
as  the  City  Collector  of  Jackson, 

Missouri,  a city  of  the  fourth  class. 

The  term  of  this  office  expires  May 
1st,  19^7.  In  the  general  election  on 
November  5th,  19^6,  Mr.  Schade  was 
elected  to  the  office  of  Recorder  of 
Deeds  of  the  County  of  Cape  Girardeau. 

This  term  will  begin  January  1st,  19^7- 
Therefore,  unless  his  entering  upon  the 
duties  of  the  latter  office  causes  a 
vacancy  in  the  office  of  the  City  Collector 
Mr.  Schade  will  hold  both  offices  from 
January  1st,  19^7,  to  May  1st,  19^7* 

Inasmuch  as  the  heaviest  collections 
made  by  the  City  Collector  of  Jackson, 
Missouri,  are  made  just  prior  to 
January  1st  it  would  be  preferable 
from  the  standpoint  of  the  City  of 
Jackson  if  the  present  City  Collector 
could  hold  the  City  Collector's  office 
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until  the  new  City  Collector  is  elected. 

"Clyde  Baugh  was  elected  Police  Judge 
of  the  City  of  Jackson,  Missouri,  on 
May  1st,  19^5,  and  his  term  as  such 
Police  Judge  expires  May  1st,  19^7.  On 
November  5th,  19^6,  Mr.  Baugh  was  elect- 
ed Magistrate  of  the  County  of  Cape 
Girardeau.  He  will  enter  on  the  duties 
of  this  office  January  1st,  19^7. 

"I  have  been  unable  to  locate  any  con- 
stitutional or  statutory  prohibitions 
against  the  simultaneous  tenure  in  the 
two  cases  above  described.  However,  it 
appears  that  there  is  a general  rule 
against  the  holding  of  'incompatible 
offices'  at  the  same  time.  The  question 
as  to  which  are  'incompatible  offices' 
appears  to  be  involved  here." 

The  first  question  we  will  consider  in  this  opinion 
is  whether  or  not  a person  can  serve  as  police  judge  of  the 
City  of  Jackson  and  Magistrate  of  Cape  Girardeau  County  at  the 
same  time. 


Section  3 of  Senate  Bill  207  of  the  63rd  General 
Assembly,  provides  in  part  as  follows: 

"#  * * No  magistrate  shall  receive  any 
other  or  additional  compensation  for  any 
other  public  service  or  practice  law  or 
do  law  business  while  he  is  magistrate." 

We  assume  that  the  police  judge  of  the  City  of  Jackson 
receives  compensation.  With  this  in  mind,  and  in  view  of  the 
above  provision  of  Senate  Bill  207,  one  person  could  not  serve 
as  police  judge  and  magistrate  at  the  same  time. 

You  have  also  presented  the  question  of  whether  or  not 
one  person  may  hold  the  job  of  recorder  of  deeds  of  Cape  Girardeau 
County  and  city  collector  of  the  City  of  Jackson  at  the  same  time. 

There  are  no  statutory  or  constitutional  provisions  pro- 
hibiting a person  from  holding  these  two  offices.  However,  the 


Honorable  Robert  M.  Buerkle 


- 3 - 


common  law  rule  is  that  if  two  offices  are  incompatible  a 
person  may  not  hold  said  offices  at  the  same  time.  A leading 
case  in  Missouri  on  this  point  is  State  ex  rel.  Walker  v.  Bus., 
135  Mo.  325,  wherein  the  court  stated  at  1.  c.  339: 

"We  are  unable  to  discover  the  least 
incompatibility  or  inconsistency  in 
the  public  functions  of  these  two 
offices,  or  where  they  could  by 
possibility  come  in  conflict  or  antag- 
onism, unless  the  deputy  sheriff  should 
be  required  to  serve  process  upon  a 
director  as  such.  We  do  not  think  such 
a remote  contingency  sufficient  to 
create  an  incompatibility.  The  func- 
tions of  the  two  offices  should  be  in- 
herently inconsistent  and  repugnant.  #" 

We  are  unable  to  find  anything  inherently  inconsistent 
in  the  functions  of  these  two  offices,  and  therefore  the  holding 
of  said  offices  by  one  person  would  not  violate  the  common  law 
rule.  However,  Section  12828,  R.  S.  Mo.  1939,  provides: 

"Any  person  elected  or  appointed  to  any 
county,  city,  town  or  township  office 
in  this  state,  except  such  officers  as 
may  be  subject  to  removal  by  impeachment, 
who  shall  fail  personally  to  devote  his 
time  to  the  performance  of  the  duties  of 
such  office,  or  who  shall  be  guilty  of 
any  willful  or  fraudulent  violation  or 
neglect  of  any  official  duty,  or  who 
shall  knowingly  or  willfully  fail  or  re- 
fuse to  do  or  perform  any  official  act 
or  duty  which  by  law  it  is  his  duty  to 
do  or  perform  with  respect  to  the  exe- 
cution or  enforcement  of  the  criminal 
laws  of  the  state,  shall  thereby  forfeit 
his  office,  and  may  be  removed  therefrom 
in  the  manner  hereinafter  provided." 

In  a proceeding  brought  under  the  above  section  by  the 
Prosecuting  Attorney  of  Pike  County  to  remove  the  sheriff  from 
office,  the  Supreme  Court  in  the  case  of  State  v.  Yager,  250  Mo. 
388,  stated  at  1.  c.  403: 

"*  * * It  was  his  duty  under  the  law  to 
be  and  remain  in  attendance  upon  the  cir- 
cuit court  of  his  county  when  the  same 
was  in  session  (Sec.  11212,  R.  S.  1909), 
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unless  by  other  pressing  official 
duties,  or  by  illness,  or  some  other 
lawful  reason  he  was  prevented  there- 
from.* * *" 

You  have  stated  in  your  letter  that  the  City  Collector  makes 
his  heaviest  collections  just  prior  to  January  1st  and  for  this 
reason  we  assume  the  City  Collector  would  be  performing  very 
heavy  duties  in  the  next  few  months.  We  believe  this  would 
necessitate  that  he  spend  most  of  his  time  performing  the  duties 
of  city  collector  and  would  cause  him  to  be  absent  from  his 
office  of  recorder  of  deeds.  This,  in  our  opinion,  would  not  be 
personally  devoting  his  time  to  the  performance  of  his  duties  as 
recorder  of  deeds  as  required  under  Section  12828,  supra.  It  is 
our  belief  that  he  should  be  in  his  office  during  regular  office 
hours,  unless  he  absent  himself  for  a lawful  reason,  so  that  he 
could  serve  the  public  whenever  they  request  such  service. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  a 
person  may  not  hold  the  office  of  Recorder  of  Deeds  of  Cape 
Girardeau  County  and  City  Collector  of  the  City  of  Jackson  at 
the  same  time,  and  it  is  further  our  opinion  that  a person  may 
not  hold  the  office  of  Magistrate  of  Cape  Girardeau  County  and 
Police  Judge  of  the  City  of  Jackson  at  the  same  time. 

Respectfully  submitted, 


PERSHING  WILSON 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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DEPARTMENT  OF  PUBLIC  HEALTH  Appeals  under  Sec.  9411  R.  S.  Mo. 

AND  WELFARE:  1939,  shall  be  made  to  the  Director 

of  Public  Health  and  Welfare  tinder  Sen- 
. ate  Bill  No.  549. 


Angus t 


Mr*  Proctor  N.  Carter^  Director 
Division  of  Welfare, 

State  of  Missouri, 

Jefferson  City,  Missouri* 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion*  Restating  your  request,  for  the  sake  of  brevity,  you 
inquire  whether  an  appeal  under  Sec.  9411,  R.  S.  lid*  1959,  from 
the  decision  of  the  Administrator  of  the  State  Social  Security 
Commission  shall  be  made  to  the  Director  of  the  Department  of 
Public  Health  and  Welfare,  or  the  Director  of  the  Division  of 
Welfare,  under  Senate  Dill  No.  349  passed  by  the  G3rd  General 
Assembly  of  the  State  of  Missouri. 

Section  9410,  R.  S*  Mo.  1939,  provides  that  the  Adminis- 
trator of  the  State  Social  Security  Commission,  or  someone  desig- 
nated by  him,  shall  decide  whether  an  applicant  is  eligible  for 
benefits  under  the  State  Social  Security  Act,  upon  said  applicant 
filing  his  application  for  such  benefits. 

Section  9411,  R.  S.  Mo.  1939,  grants  the  applicant  for 
benefits  under  the  State  Social  Security  Act  the  right  to  appeal 
from  the  decision  of  the  administrator  to  the  state  commission. 

There  can  be  no  question  but  that  such  an  appeal  under  the  State 
Social  Security  Act  goes  to  the  state  commission.  That  commission 
is  referred  to  many  times  in  Sec.  9411,  supra , as  the  proper  party 
to  appeal  to  and  determine  the  questions  presented  by  said  appeal } 
and  It  further  provides  for  an  appeal  from  the  decision  of  the  state 
commission  to  the  circuit  court. 

The  two  sections  to  be  construed  In  answering  your  request 
are  Secs,  31  and  32  of  Senate  Bill  No.  349,  as  passed  by  the  G3rd 
General  Assembly,  and  their  provisions  read  In  part: 

"Section  31.  All  powers  and  duties  heretofore 
under  control  and  administration  of  the  state 
social  security  commission  and  the  offices 
thereof  shall  hereafter  be  under  the  control 
and  administration  of  the  state  department  of 
public  health  and  welfare  and  shall  be  assigned 
to  the  division  of  welfare  within  the  department. 
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Mr*  Proctor  N.  Carter, 


together  with  all  other  powers  and  duties  which 
may  herein  or  hereafter  be  so  assigned*  In  all 
laws  of  Missouri,  wherever  the  term  state  social 
security  commission  or  state  commission  used  in 
such  connection  shall  occur,  the  tern  department 
of  public  health  and  welfare  shall  be  substituted 
and  understood}  and  wherever  the  tern  commissioner 
in  such  connection  shall  occur,  it  shall  be  under- 
stood to  mean  the  director  of  the  division  of  wel- 
fare} the  term  person  shall  include  corporation, 
partnership  or  association}  state  agency  as  that 
term  may  be  used  in  any  federal  act  and  not  other- 
wise specifically  provided  for  by  state  law  shall 
mean  the  department  of  public  health  and  welfare; 
the  singular  shall  include  the  plural  and  the  mas- 
culine shall  include  the  feminine* 

’’Section  32*  The  division  of  welfare  as  an  integral 
part  of  the  department  of  public  health  and  welfare 
shall  be  vested  with  and  shall  exorcise  all  the  pow- 
ers and  duties  necessary  to  enable  it  to  carry  out 
fully  and  effectively  the  purposes  enumerated  In 
this  act  or  in  amendatory  acts,  and  shall  be  the 
state  agency  to  administer  state  plans  and  laws  In- 
volving} pensions  or  assistance  to  persons  over  six- 
ty-five years  of  age,  who  are  Incapacitated  from  earn- 
ing a livelihood  or  are  without  means  of  adequate  sup- 
port; ■»  #*” 


Under  Senate  Bill  No.  349,  as  passed  by  the  63rd  General 
Assembly,  the  Legislature  created  the  Department  of  Public  Health 
and  Welfare,  and  under  that  department  the  Division  of  Welfare, 


Under  Sec.  31  of  Senato  Bill  No.  349,  supra,  it  provides 
that  s cate  agency,  as  used  in  any  federal  act  and~not  otherwise  pro- 
vided by  state  law,  shall  mean  the  Department  of  Public  Health  and 
Welfare.  However,  under  Sec.  32  of  the  same  act,  the  Division  of 
Welfare  is  made  an  integral  part  of  the  Department  of  Public  Health 
and  Welfare,  and  further  provides  that  the  Division  of  Welfare  shall 
be  the  state  agency  to  administer  state  plans  and  laws  involving  pen- 
sions to  the  aged,  dependent  children,  relief,  otc.  From  reading  the 
foregoing  provisions,  one  might  conclude  that,  since  the  division  of 
welfare  Is  made  by  state  law  the  state  agency  to  administer  state 
plans  and  laws  Involving  pensions,  the  Director  of  the  Division  of 
Welfare  is  the  proper  officer  to  appeal  to  and  pass  upon  appeals  by 
applicants  for  benefits  under  the  State  Social  Security  Act*  This 

J36  ^ were  for  other  provisions  in  Sec*  31,  Senate 

Bill  Bo.  349,  supra , which  transferred  all  powers  and  duties  hereto- 
fore under  the  control  ahd  administration  of  the  State  Social  Security 
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Commission  to  tiie  State  Department  of  Health  and  Public  Welfare  and 
further  requiring  that , whenever  the  term  state  commission  is  used 
in  any  law  of  Missouri,  the  term  Department  of  *ubllc  Health  and  Wel- 
fare shalll  be  substituted* 


Since  both  Secs.  31  and  32  of  Senate  Bill  bo*  349*  supra, 
were  enacted, at  the  same  time,  we  cannot- apply  that  rule  of  “statu- 
tory construction  so  often  relied  upon  that"  in  case  of  a conflict 
the  latter  enactment  shall  prevail* 


bne  of  the  cardinal  rules  of  statutory  construction  is  to 
givo  effect  to  the  legislative  intent,  as  expressed  therein  (See 
America  Bridge  Co.  v*  Smith,  179  S,W*  (2d)  12,  352  Mo.  616)*  There 

is  also  a well  established  rule  of  statutory  construction  m that 
courts  should  try  to  give  a sensible  construction  - ono  that  would 
lead  to  an  absurd  construction  should  be  avoided* 

In  Donnelly  Garment  Co*  v*  International  Ladies  * Garment 
Workers,  99  Fed*  (2)  309,  the  court  saidj 

nIt  is  a well  established  rule  that  all  laws 
are  to  be  given  a sensible  construction,  and 
that  a litoral  application  of  a statute  which 
would  lead  to  absurd  consequences  should  be 
avoided  whenever  a reasonable  application  can 
be  given  to  the  statute  consistent  with  the 
legislative  purpose*  (Bee  cases  cited*)” 

It  is  also  well  established  that  In  construing  statutes, 
the  courts  should  consider  the  objoct  of  such  legislation,  and  the 
evil  It  sought  bO  remedy*  The  court  may  also  consider  the  expe-* 
diency  of  law  in  ascertaining  legislative  intent*  (See  Warrington 
v*  rabb,  56  S *W . (2d)  835,  and  Memmel  v*  Thomas,  101  S *W * (2)  168* 


Following  the  foregoing  rules  of  statutory  construction,  we 
are  of  the  opinion  that  the,  appeal  hereinabove  referred  to  should  be 
made  to  the  Department  of  Public  Health  and  Welfare  and  that  said 
Director  should  decide  all  questions  presented  by  said  appeal* 


Under 

State  Social 


Secs » 


9410  ana  9411,  supra  * the  adminis  trator  of  the 

upon  the  quali- 
tho  amount  of 


Anyone  aggrieved 


Security  Commission  originally  passed 
fications  of  all  applicants  for  benefits  and  fixed 
benefits  each  applicant  was  entitled  to  receive*  „ 

h7  bis  action  could  appeal  to  the  State  Commission*  If  the  law  had 
required  said  appeal  to  be  made  to  the  State  Administrator,  that  would 
nave  been  unfair  to  fehe  applicant  for  the  reason  that  in  so  doing 
^ Pe-™tt  the  administrator  to  pass  upon  his  former  decisions, 

and  that  would  be  too  imich  like  being  the  prosecuting  attorney,  jury 
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To  require  that  appeals  under  Senate  Bill  No*  349  be  made 
to  the  Director  of  Public  Welfare,  who,  under  the  law  originally 
passed  upon  the  qualifications  of  said  applicants,  would  be  per- 
mitting him  to  pass  upon  his  former  decisions,  and  it  is  the  opin- 
ion of  this  department  that  that  would  be  an  unreasonable  construc- 
tion to  say  that  the  Legislature,  in  passing  Senate  Bill  No.  .349, 
supra,  intended  that  the  Director  of  -Public  Welfare  should,  on  ap- 
peal, pass  upon  his  former  action* 

Therefore,  since  Sec.  31  of  Senate  Bill  No.  349.  supra, 
specifically  transfers  all  authority  vested  in  the  State  Commis- 
sion to  the  Department  of  Public  Health  and  Welfare,  it  is  the 
opinion  of  this  department  that  appeals  granted  under  Sec.  9411 
R«  S • Mo.  1939,  should  be  made  to  the  Director  of  the  Department 
of  Public  Health  and  Welfare  and  that  officer  should  render  judg- 
ment on  said  appeal  in  conformity  with  Sec.  9411,  supra , 


Respectfully  submitted, 


APPROVED  * 


AUBREY  R*  HAMMETT,  Jr., 
Assistant  Attorney  General 


J.  E.  TAYLOR, 
Attorney-General  . 
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LABOR  DEPARTMENT:  Division  of  Employment  Security  may 

, submit  their  plan  of  operation  for  the 
Missouri  State  Employment  Service  to  the 
Secretary  of  Labor  of  the  United  States. 

November  10,  1946 


Mr.  Michael  J.  Carroll,  Director 
Division  of  Employment  Security 
Department  of  Labor  and  Industrial 
Relations 

Jefferson  City,  Missouri 


Dear  Sir: 


V/e  hereby  acknowledge  receipt  of  your  letter  of 
reoent  date  requesting  an  opinion  from  this  Department 
in  regard  to  submitting  your  plan  of  operation  for 
Missouri  State  Employment  Service,  under  date  of  November 
1,  1946,  to  the  Secretary  of  Labor  of  the  United  States 
for  approval. 

We  have  oxamined  the  Constitution  and  Statutes  of 
this  State  and  the  documents  Incorporated  in  the  plan  of 
operation  for  tho  Missouri  Stato  Employment  Service,  ef- 
fective November  16,  1946.  We  are  of  the  opinion  that 
the  Division  of  Employment  Security  is  authorized  to  sub- 
mit this  plan  and  to  administer  the  Missouri  State  Em- 
ployment Service  in  accordance  with  the  provisions  of 
the  Wagner- Feyser  Act  (Act  of  June  6,  1933,  29  U.  3.  ,v 

Code  49)  as  amended,  Title  4 of  the  Servicemen's  Readjust--'' 
ment  Act  of  1944  (Act  of  June  22,  1944,  30  U.  S.  Code  693) 
as  amended,  and  the  pertinent  provisions • of  the  Labor 
Federal  Security  Appropriations  Act  1947  (Public  Law  545, 
79th  Congress  2nd  Session). 


>!/, 

J1 


Respectfully  sub  ml.  1 1 e d , 


PERSHING  WILSON 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
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COUNTY  COURTS: 


i*  / * 

Right  to  purchase  lands  sold  under  school  fund 
mortgages. 


February  14,  1946 


Honorable  G.  R.  Chamberlin 
Prosecuting  Attorney 
Harrisonville,  Missouri 


Dear  Sir: 


This  office  is  in  receipt  of  your  request  for  our  offi- 
cial opinion  on  the  following  question: 


In  1937  the  County  Court  of  Cass  County  pur- 
chased at  a foreclosure  sale  under  a school 
mortgage  certain  land  for  the  sum  of  $ 600. 00. 
The  County  Court  has  subsequently  sold  a por- 
tion of  the  property  and  received  some  income 
amounting  to  a total  sura  of  ^850.78,  leaving 
a deficit  in  the  original  mortgage  of  ^1149.42. 
The  County  Court  now  desires  to  acquire  for 
road  purposes  a large  amount  of  stone  located 
on  the  portion  of  the  property  remaining  under 
custody  of  the  County  Court.  In  what  manner 
may  this  stone  be  lawfully  acquired  in  order 
that  the  school  fund  be  properly  protected? 


Cection  8486,  U,  8.  Mo.  19o9,  empowers  the  various  coun 
ties  of  the  3tnte  to  purchase  or  acquire  by  right  of  eminent 
domain  gravel  pits,  quarries,  and  lands  for  other  types  of 
building  material, 

gection  10389,  R,  8,  Mo,  1989,  authorizes  the  various 
county  courts  of  the  state  to  purchase  land  sold  under  fore- 
closure of  school  fund  mortgages  in  order  to  properly  protect 
the  school  fund.  That  section  is  as  follows: 


"Whenever  any  property  heretofore  or  hereafter 
conveyed  in  trust  or  mortgaged  to  secure  the 
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payment  of  a loan  of  school  funds  shall  be 
ordered  to  be  sold  under  the  provisions  of 
this  chapter,  or  by  virtue  of  any  power  in 
such  conveyance  in  trust  or  mortgage  con- 
tained, the  county  court  having  the  care 
and  management  of  the  school  fund  or  funds 
out  of  which  such  loan  w as  made  may,  in  its 
discretion,  for  the  protection  of  the  in- 
terest of  the  schools,  beoome,  through  its 
agent  thereto  duly  authorized,  a bidder,  on 
behalf  of  its  county,  at  the  sale  of  such 
property  as  aforesaid,  and  may  purchase, 
take,  hold  and  manage  for  said  county,  to 
the  use  of  the  township  out  of  the  sohool 
fund  of  which  such  loan  was  made,  or  in  its 
own  name  where  such  loan  has  been  made  out 
of  the  general  school  funds,  the  property  it 
may  acquire  at  such  sale  aforesaid.  The 
county  ooui’t  of  any  county  holding  property 
acquired  as  aforesaid  may  appoint  an  agent 
to  take  charge  of,  rent  out  or  lease  or 
otherwise  manage  the  same,  under  the  direc- 
tion of  said  court;  but  as  soon  as  practic- 
able, and  in  the  judgment  of  said  court  ad- 
vantageous to  the  school  or  schools  inter- 
ested therein,  such  property  shall  be  resold 
in  such  manner  and  on  such  terms,  at  public 
or  private  sale,  as  said  court  may  deem  best 
for  the  Interest  of  said  school  or  schools; 
and  the  money  realized  on  such  sale,  after 
the  payment  of  the  necessary  expenses  there- 
of, shall  become  part  of  the  school  fund  out 
of  which  the  original  loan  was  made." 


This  section  obviously  places  the  county  court  In  the 
position  of  trustee  of  the  property  purchased  for  the  benefit 
of  the  sohool  fund.  That  being  true,  the  county  court  may  not 
directly  purchase  the  property  from  itself  as  trustee  without 
subjecting  Itself  to  a possible  action  to  set  aside  the  sale* 

In  Guy  v.  Mayes,  235  Mo.  390,  a purchase  by  a trustee  of 
the  property  in  his  charge  was  under  discussion,  and  the  court 
in  condemning  this  transaction,  stated,  1.  c.  398; 


"The  law  look3  with  great  disfavor  upon  pur- 
chases by  trustees  of  the  trust  property  in 
their  charge;  and  upon  a direct  attack,  will 
set  aside  such  transactions  upon  slight  proof 
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of  fraud.,  deception,  unfairness  or  over- 
reaching, However,  the  purchase  by  a 
trustee  of  trust  property  is  not  void,  but 
only  voidable  at  the  instance  of  the  in- 
jured party  or  someone  standing  in  his 
shoes.  (Richards  v.  Pitts,  124  Mo.  602; 
State  ex  rel.  v,  Jones,  101  Mo.  194;  Bur- 
ford  v.  Aldridge,  165  Mo.  419, )n 


It  seems  to  us  that  the  original  mortgagor,  or  possibly 
the  sureties  on  tho  bond  which  was  undoubtedly  required  at  the 
time  the  original  loan  was  made,  might  bo  in  a position  to  at- 
tack the  sale  of  the  property  to  the  county  by  tho  county  court. 
We  believe  that  the  county  court  should  dispose  of  this  property 
at  public  or  private  sale,  as  direoted  by  Section  10589,  and  then 
proceed  to  condemn  or  purchase  the  necessary  stone  for  the  re- 
quired road  building  purposes,  as  provided  in  Section  8486, 


CONCLUSION 


It  Is,  therefore,  our  conclusion  that  the  County  Court  of 
Cass  County  may  properly  obtain  the  stone  located  on  school  lands 
held  by  It  as  trustee  by  (1)  selling  said  lands  to  a bona  fide 
purchaser  and  thereafter  contracting  for  the  purchase  of  said 
lands  or  the  stone  thereon,  or  (2)  exercising  its  right  of  eminent 
domain  on  the  desired  portion  of  said  property  after  a bona  fide 
sale  If  a purchase  price  could  not  be  agreed  upon  with  the  owner. 


Respectfully  submitted, 


ROBERT  L.  HfDiiiR 
Assistant  Attorney  General 


APPROVED: 


J.  H.  TaYLOR 
Attorney  General 
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MOTOR  VEHICLES:  Operating  vehicle  in  Missouri  registered 

under  the  Dealer's  and  Manufacturer ' s 
Law  of  Kansas;  necessity  of  chauffeur's 
license  of  person  operating  such  vehicle 


- . i*  • o'  * 1 1 * o hum  o 0 r 1 xn 
j? v oseo u t i : ) ; * A 1 1 o rn o y 
Casa  County 

•. i a rrisonville,  Ilia  so u r i 


oeur  Sir: 


This- department  is  in  receipt  of  your  recent  letter 
requesting  ail  opinion  based  upon  the  folio-wing  facts: 

"i  would  appreciate  your  valued  opinion 
on  the  following: 


"1.  If  a man  who  operates  a Garage  in 
Kansas  was  coming  oyer  into  Missouri  to 
pick  u.p  wrecked,  cars  and.  the  only  license 
he  has  on  his  wrecker  is  a dealer's 
license  for  Kansas,  would  the  case  he 
subject  to  prosecution  by  the  Courts  in 
Missouri,  and  if  so,  what  would  bo  the 
proper  charge  against  the  operator  of  the 
truck  bearing  a Kansas  Dealer' s License 
and  using  the  truck  an  a wrecker  and  for 
towing  wrecked  cars  back  from  ...isnouri 
to  Kansas.  • \ 


no 


not 


If  the  operator  of  such  truck  did 
have  any  kanban  Chauffeur's  license 


and  no  Missouri  Chauffeur ' s License 
would  he  he  subject  to  prosecution  in 
the  dfcato  of  Missouri  on  a charge  of 
failing’  to  have  the  proper  C haul. km* » s 
licenses, " 


Answering  question  ho,  1,  we  refer  to  Lection  8-13G  of 
tho  General  .statutes  of  Kansas  1935,  providing  for  the  regis- 
tering of  motor  vehicles  by  manufacturers  and  dealers,  and 
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which,  in  part,  is  as  follows: 

"A  manufacturer  of  or  dealer  in  motor 
vehicles,  trailers  or  semitrailers,  demon- 
strating, displaying  or  exhibiting  any 
such  vehicle  upon  any  highway  in  lien  of 
registering  each  such  vehicle,  may  obtain 
from  the  department,  upon  application 
therefor  upon  the  proper  official  form, 
and  payment  of  the  fee.s  required  by  law, 
and  attach  to  each  such  vehicle  two  plates, 
which  shall  bear  thereon  a distinctive 
number,  also  the  name  of  this  state,  which 
may  he  abbreviated,  and  the  year  for  which 
issued,  together  with  the  word  ’dealer'  or 
a distinguishing  symbol  Indicating  that 
such  plate  or  plates  are  issued  to  a manu- 
facturer or  dealer,  and  any  such  plates 
so  issued,  may  during  the  calendar  year 
for  which  issued,  be  transferred  from  one 
such  vehicle  to  another  owned  or  operated 
Icy  such  manufacturer  or  dealer,  when  such 
vehicle  is  being  used  primarily  as  a demon- 
strator, or  is  being  displayed  or  exhibited, 
or  is  being  used  as  a so-called  service  car, 
v and  at  no  other  time  or  for'  no  other  purpose 
shall  such  plates  be  used. 


As  can  be  readily  observed,  the  Kansas  statute  permits 
the  operation  of  a service  car  by  a, deader  or  manufacturer 
when  a dealer's  license  is  displayed  thereon,  so  that  the 
operation  of  a motor  vehicle,  as  described  in  your  request 
for  an  opinion,  would  be  proper  in  Kansas  when  the  same  was 
registered  under  a dealer's  license* 


Both  Kiss our i and  Kansas  have  reciprocity 
governing  the  operations  of  motor  vehicles,  ft 
the  General  Statutes  of  Kansas  1935,  provides 
Kansas  shall  grant  reciprocity  to  ot aer  states 


statutes 
oction  8-138  of 
the  fttato  of 
in  the  followin 


manner : 


"(a)  A nonresident  owner,  except  as  other- 
wise provided  in  this  section,  owning  any 
foreign  vehicle  which  has  been  duly  regis- 
tered for  the  current  calendar  year  in  the 
state,  country  or  other  place  of  which  the 
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owner  ia  a resident,  and  which,  at  all 
times  when  operated  In  this  state  has 
displayed  upon  it  the  number  plate  or 
plates  issued  for  such  vehicle  in  the 
place  of  residence  of  such  owner,  may 
operate  or  permit  the  operation  of  such 
vehicle  within  this  state  without  regis- 
tering such  vehicle  or  paying  any  fees  to 
this  state,  •»  ■:>  * •*  Provided,  That  any 
exemption  granted  in  this  section  to  non- 
residents shall  apply  to  motor  vehicles 
owned  by  nonresidents  only  to  the  extent 
that  the  laws  of  the  state  in  which  such 
owner  resides  guarantees  like  exemptions 
and  privileges  to  motor  vehicles  owned  and 
operated  by  residents  of  Kansas,  or  to  the 
extent  that  the  proper  authorities  of  the 
state  in  which  such  owner  resides  grant 
exemptions  or  reciprocity  of  privileges  to 
motor  vehicles  owned  and  operated  by  resi- 
dents of  Kansas!  Provided  further.  That 
all  officers  in  the  state  of  Kansas  charged 
with  tlio  enforcement  of  this  act  shall 
grant  to  all  nonresident  owners  of  motor 
vehicles  privileges  of  operation  within  this 
state  equal  to  the  privileges  granted  in 
ouch  foreign  states  to  motor  vehicles  owned 
and  operated  therein  by  residents  of  Kansas. 


Section  8375,  ho#  K.3.A-. , grants 
other  states  in  the  operation  and  lie 


reciprocity  by  lav; 
ensing  of  vehicles, 


Is  as  follows: 


to 

and 


"A  nonresident  owner,  except  as  otherwise 
herein  provided,  owning  any  motor  vehicle 
which  has  been  duly  registered  for  the  cur- 
rent year  in  the  state,  country  or  other 
place  of  which  the  owner  is  a resident  and 
which  at  all  times  when  operated  in  the 
state  has  displayed  upon  it  the  number- 
plate or  plates  issued  for  such  vehicle  in 
the  place'  of  residence  of  such  owner  may 
operate  or  permit  the  operation  of  such 
vehicle  within  this  state  without  register- 
ing such  vehicle  or  paying  any  fee  to  this 
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states,  provided  that  the  provisions  of 
this  -section  shell  he  operative  as  to  a 
vehicle  owned  by  a nonresident  .of  tills 
state  only  to  the  extent  that  under  the 
laws  of  the  state,  country  or  other  place 
of  residence  of  such  nonresident  owner 
like  exemptions  aro  granted  to  vehicles 
registered  under  tho  laws  of  and  owned  by 
residents  of  this  state." 


An  examination  of  tho  reciprocity  statutes  of  those  two 
states  clearly  indicates  an  intent  to.  fully  recognise  the 
licensing  and  registration  of  motor  vehicles  under  a dealer's 
and  manufacturer's  provision. 

As  to  question  ho.  1,  it  is  the  opinion  of  this  depart- 
ment that  since  the  Ctatc  of  Items  as  permits  the  operation  of 
a service  car  under  a dealer’ c registration,  tho  operation  of 
such  vehicle  in  Missouri  would  be  proper  up.de r tho  general 
reciprocity  statutes  hereinbefore  quoted. 


Question  I7o.  2 refers  to  tho  requirement  of  a 
license  for  the  operator  of  tho  vehicle  described 
request.  Section  8-201  cf  the  "orore.1  Statutes  of 
1935,  defines  the  term  ’’chauffeur"  an  follows* 


chauffeur*  s 
in  your 
Kansas 


” ’ Chauffeur. ’ every  person  who  is  em- 
ployed for  the  principal  purpose  of 
opo rating,  a motor  vehicle,  and  every 
person  who  drives  a motor  vehicle  while 
in  1*1 3 C 0. 3 Cl  public  or  common  carrier  of 
persons  or  property?  Provided-,  float 
this  classification  sloainaot  amply  to 
any  person  operating  a truck  used  in  tho 
transportation  of  farm  products  from 
point  of  origin  to  market," 


Section  0-202,  done 

persons  required  to  have 


al  Statutes  of 
a license,  and 


Kansas  1935,  enumerate 
is  as  follows? 


exompto 


under  tho  provisions  of  this  act  shall 
drive  any  motor  vehicle  upon  a.  highway  in 
this  state  unless  such  person  upon  applica- 
tion has  been  licensed  as  an  operator  or 
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chauffeur  by  the  department  under  the  pro- 
visions of  this  act," 


Section  8-203,  General  Statutes  of  Kansas  1935,  enumerates 
persons  exempt,  and  is  as  follows: 

"(a)  ho  person  shall  bo  required  to 
obtain  an  operator1 s or  chauffeur’s 
license  for  the  purpose  of  driving  or 
operating  a road  roller,  road  machinery, 
or  any  farm  tractor  or  implement  of 
husbandry  temporarily  drawn,  moved  or 
propelled  on  the  highways,  (b)  "Ivory 
person  in  the  service  of  the  army,  navy 
or _ marine  corps  of  the  United  States, 
and  when  furnished  with  a driver’s 
permit,  and  when  operating  an  official 
motor  vehicle  in  such  service,  shall 
be  exempt  from  license  under  this  act,” 


Section  8367,  K,3.A,  ho,,  defines  the  term  "chauffeur" 
as  follows; 

" * Chauffeur . 1 An  operator  (a)  who 
operates  a motor  vehicle  in  the  trans- 
portation of  persona  or  property,  and 
• who  receives  compensation  for  such 
service  in  wages,  salary,  commission 
or  fare , or  (b)  who  as  owner  or  employee 
operates  a motor  vehicle  carrying  pas- 
sengers or  property  for  hire," 


Section  8372,  K.3,A,  ho,,  require 
desiring  to  operate  a motor  vehicle  as 
obtain  a chauffeur ’ s license. 


3 that  every 
a chauffeur 


person 
shall  first 


Under  the  requirements  and  definition 
and  Kansas  statutes  the  operation  of  said 
require  the  procuring  of  a chauffeur’s  lie 


s of  both  Missouri 
service  car  would 
on  so , 


As  to  question  Ho,  2, 
ment  that  the  operation  of 


it  is  the  opinion  of  this 
the  service  car^  described 


depart- 
in  your 


request  for  an  opinion,  in  the  state  of  Missouri  by  a resident 
of  Kansas,  without  bavin,';  procured  a chauffeur’s  license  from 
either  Kansas  or  Missouri,  would  be  a violation  of  the  Missouri 
statute  requiring  said  operator  to  have  a chauffeur’s  license. 


Conclusion, 


It  is,  therefore,  the  opinion  of • this • department  that 
the  operation  of  a service  car  in  Missouri,  registered  under 
the  Kansas  dealer’s  and  manufacturer’s  provision,  by  a resident 
of  Kansas  would  not  be  a violation  of  the  laws  of  Missouri, 

It  is  our  further  opinion  that  the  person  oporating  said  ve- 
hicle in  Missouri  would  be  required  to  have  a chauffeur’s 
license  from  either  Missouri  or  Kansas,  and  the  failure  to 
have  such  chauffeur’s  license  would  be  a violation  of  the  laws 
of  Missouri  requiring  said  operator  to  have  such  chauffeur’s 
license. 


Respectfully  submitted. 


APPROVE*  > * 


v/«  .CRAnf  jJUI'TCAII 

Assistant  Attorney  General 


J,“~TT  TAYLOR 
Attorney  General 
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LIQUOR 'CONTROL: 
T f . 


(1) 

(2) 


3.2$  nonintoxicating  "beer  may  not  bft  sold 
to  minors;  f, 

3.2$  nonintoxicating  beer  may  be  sold  on 
Sunday  but  Sec.  4742,  R.  S.  1939,  may  be 
invoked  against  the  act  of  selling  same. 


October  28,  1940 


Honorable  G-.  R,  Chamberlin 
P ros e cut ing  At t ornoy 
Cass  County 

Harris onvllle , iiissouri 


Dear  ^ir: 


Your  letter  of  recent  dato,  which  roads  as  follows; 

"Tho  question  has  boon  raised  in  this 
county  about  the  sale  of  3.2$  bear  on 
Sunday.  Also  of  the  question  of  salo 
to  minors  of  3, -2$  boor. 

"The  second  question  seems  to  be  fully 
answered  in  House  Bill  Ho,  103  of  the, 

63d  General  Assembly  of  Missouri  which 
plainly  says  that  non- intoxicating  boor 
shall  not  bo  sold  to  minora. 


"I  have  not  found  any  bill  of  tlio  03d 
General  Assembly  which  covers • the 
ernes t ion  of  the  sale  of  3.2$  boor  on 
Bund ay. 


51  Ho ct ion  4742  Hi 
aouri,  1939  is 
about  everythin. 


o vised  Statutes  of  Mis 
broad  onough  to  cover 
g,  and  I am  wondering 


if 


that  Htatuto  can  bo  invoked  against  the 
soiling  of  3.2/;  boor  on  Sunday, 


"And  also  root ion  4091  provides  against 
the  selling  of  intoxicating  liquor  on 
H unday. 

In  t a l o v * . ■ a r i i o c c , _ 1 1 . * o • no  o • o 80 , 
the  court  holds  that "a  person  who  was 


L 


4 


HO  . 


Olioiiijorlln 


f 


prosecuted  for  selling  liquor  without 
a liquor  license  may  hove  boon  success- 
fully prosocutod  under  the  Sunday  law 
section, 

"The  road  houses  and  boor  selling  places 
aro  ge  t fc  ing  out  of  hand  and  this  gives 
the  officers  considerable  trouble*" 

presents  three  questions:  One,  whether  or  not  the  statutes  01 
this  s cato  forbid,  the  selling  of  o,2y  nonihto-.i.icnoing  boer^  to 
minors;  secondly,  whether  or  not  thoro  is  any  direct  prohibi- 
tion in  the  statutos  against  itho  sale  of  3*2>i  nonintoxicating 
beer  as  such  on  Sunday ; and,  thirdly,  whether  or  not  oection 
4742,  k*  S.  Mo,  1939,  con  be  Invoked  against  the  selling  of 
3,2y  nonintoxicating  beer  on  Sunday, 


Limiting  our  answer  to  those  specific  questions, 
which  wo  believe  are  presented  in  your  letter,  in  the  resolu- 
tion of  the  first  question  listed  above,  wo  find  Section. 4995A, 
Laws  of  Missouri,  1945,  effective  July  1,  1946,  provides  as 
follows : 


"Ho  person  or  his  employee  shall  soil 
or  supply  non- intoxicating  boor  or  per- 
mit same*  to.  be  sold  or  supplied  to  a 
habitual  drunkard  or  to  any  person  who 
is  under  or  apparently  under  the  influ- 
ence of  alcoholic  beverages.  Non- 
intoxicatin':  boor  shall  not  bo  given, 
sold  or  otherwise  supplied  to  any  person 
under  the  age  of  twenty- ono  yoars,  but 
this  shall  not  apply  to  tho  supplying 
of  non- intoxicating  boor  to  a person 
under  said  ago  for  medicinal  purposes 


only,  or  by  the 
such  person  or 
c a id  n on  - in  t ox  i 


parent  or  guardian  of 
to  tho  administering  of 
eating  boor  to  said  par- 


son by  a physician," 


It  is  apparent  from  that 
n oniii t oxica t ing  boor  to  a 
yoars  is  prohibited  with, 
tainod  in  tho  provisions 


section  that  the  sale  or  supply  of 
person  under  the  ago  of  twenty- ono 
however,  the  express  exceptions  con- 
of  the  statute. 


in  the 


In  answer  to  tho 
statutes  of  Missouri 


s o c ond  o uc  s t i on , 
directly  or oh lb 


there 
It  ing 


is 

the 


nothing 
sale  of 


I . * * 
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3.2JS  non  intoxicating  boor  ao  such  on  Sunday.  However, 

Section  4995,  Missouri  R.  5.  1939,  prohibits  the  salo  of 
nonintoxicating  beeip  between  certain  hours  of  the  day* 

Said  section  provides  as  follows: 

" ii o porson  having  a license  under 
the  provisions  of  this  Act,  shall 
soil,  give  away  or  otherwise  dispose 
of,  or  suffer  the  same  to  be  done, 
upon  or  about  his  promises,  any  nonin- 
toxicating be or  in  any  quantity  be- 
tween the  hours  of  one-thirty  o’clock 
A,  M*,  and  six  o’clock  A*  ii.,  and  any 
person  violating  any  provision  of 
this  seotion  shall  be  deemed  guilty 
of  a misdemeanor  and  shall  bo  punichod 
by  imprisonment  in  the  county  jail  for 
a term  of  not  more  than  ono  year,  or 
by  a fine  of  not  less  than  Fifty 
Dollars  (^50,00)  nor  more  than  One 
Thousand  Dollars  (^1000,00)  or  by  both 
such  fine  and  jail  sentence," 

In  other  words,  there  is  nothing  in  the  Liquor  Control  Act 
which  either  expressly  or  impliedly  prohibits  the  selling 
or  supplying  of  3,2$  non intoxicating  beer  as  such  on  Sunday. 

This  leads  to  your  third  question,  which  presents 
the  proposition  as  to  whether  or  not  Lection  4742,  Mo.  R,  3. 
1939,  can  bo  invoked  to  provent  the  sale  of  3,2$  nonintoxicat- 
ing boor  on  Sunday,  Section  4742,  Mo*  U,  3,  1939,  provides 
as  follows ; 

«' 

"Avery  person  who  shall  expose  to 
sale  any  goods,  wares  or  merchandise, 
or  shall  keep  open  any  ale  or  porter 
house, . grocery  or  tippling  shop,  or 
shall  soli  or  retail  any  fermented  or 
distilled  liquor  on  the  first  day  of 
the  week,  commonly  called  Sunday,  shall, 
on  conviction,  be  adjudged  guilty  of  a 
misdemeanor  and. fined  not  exceeding 
fifty  dollars," 

The  specific  answer  to  your  third  ouostion  is  found 
in  a Springfield.  Court  of  Appeals  case,  handed  down  Januaiy  11, 
1946 , and  reported  in  192  3*  W,  (2d)  68,  State  v,  Hattie  Hal one. 
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In  that  case  the  defendant  v/as  convicted,  under  Section  4742, 
i;;c*  ft,.  S«  1939,  of  celling  3.2>j  nonintoxicating  boor  on  a 
Sunday,  On  appeal,  tho  Springfield  Court  of  Appeals  affirmed 
the  conviction  of  the  lowor  court  and  sustal  nod  the  prose- 
cuting attorney’s  invocation  of  Section  4742,  Mo,  it,  S,  1939, 
under  which  tho  -information  in  said  case  was  drawn  and  the  con- 
viction obtained.  In  the  course  of  the  opinion,  tho  court  said; 

» f<  X -»  •*  X-  ft  # & 

"The  object  of  Section  4742  is  to 
enforce  a cessation  from  labor  on  one 
day  in  seven  in  order  to  promote  the 
health,  poaeo  and  good  order  of  society, 

Tho  faot  that  tho  same  day  is  also  ob- 
served as  a day  of  rost  and  devotion  by 
the  members  of  many  religious  organiza- 
tions does  not  make  such  statute  a 
religious  regulation  or  duty.  It  is  a 
valid  exorcise  of  tho  police  power  of 
the  state,  * * * 


"Section  4742  does  not  condemn  the  sale 
of  fomented  liquors  because  they  contain 
or  do  not  contain  alcohol,  or  bocauso  they 
are  intoxicating  or  non-intoxicating,  JCt 
la  tho  oalo  on  Sunday  that  is  condemned, 
because  that"  day  is  deal  "rated  by  statute 
as  a day  of  root,  a sale  of  tobacco 
(State  vs,  Ohmor  34  mo,  App,  115)  is  as 
much  a violation,  under  this  statute,  as 
tho  sale  of  a gallon  of  alcohol.  Merely 
to  keep  a dramshop  open  on  Sunday  without 
any  sales  or  intent  to  oil  violates  this 
statute,  City  of  Louisiana  vs,  Anderson, 

73  3,  Vi,  875,  100  Ko,  App . 54-1.  A ’liquor’ 
may  be  intoxicating  or  nonintoxicating 
(Viebstor’s  International  Dictionary,  Funk 


t '-.agnail's  Low  standard  Lie 
where  that  word  Is  used  in  a 
does  not  necessarily  e..  elude 
eating  beverages  or  liquors. 


t ionary)  and 
statute,  it 
nonintoxi- 


> > 


9*> 


* 


* \ 
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” There  is  as  much  labor  involved  in 
soiling  a bottle  of  buttermilk  (which 
by  the  way  is  a fermented  liquor)  as 
there  is  in  sailing  a bottle  of  intox- 
icating or  nonintoxicating  boor.  The 
act  of  selling  and  nbt  the  quality  of 
'the  ai’tiole  sold  is  ‘the  thing  Sect  ion- 
4742  condemns « 

11  ;{•  -;«•  Clearly  the  purpose  of  this 
enactment  was  to  control  by  licensing, 
and  other  wise,  those  who  deal  in  this 
com  Lodity  at  all  hours  on  all  days,  * 
But  a licahee  does  Hot  permit  one  to 
sell  on- -Sunday,  State  vs,  /Cribs , 20  Mo, 
214,  Lambert  vs.  State  8 Mo,  492,  The 
privileges  secured  by  a license  do  not 
include  the  right  to  disregard  any 
valid  existin'-;  law,  -x  * 


"Be  ’believe  tliat  each  of  those  statutes 
can  still  be  - given  force  and  effect 
without  violence  to  either  and  that 
Article  2 of  Chapter  32  does  not,  by 
implication,  repeal  Section  4742,  «•  •» 

• ) 

(Underscoring  ours . ) 


LiC 


It  is  apparent  from  the  above  quoted  decision  that 
section  of  the  statutes.  Section  4742,  Mo,  K,S.  1939,  is  ^ 
directed,  not  at  tho  soiling  of  intoxicating  or  non in t ox ic a t in{ 
liquor,  but,  as  tho  court  so  clearly  states.  Is  diroctod  at 
the  act  of  making  tho  sale,  that  is,  the  labor  involved  in  the 
consummation  of  the  exchange  of  commodities  or  objects  on  a 
Sunday,  Other  cases  hold  that  a license  to  soil  spirituous 
liquors  docs  not  authorise  persons  so  licensed  to  soil  after 
9 o’clock  on  8 unday  morning,  contrary  to  the  -.'revisions  of  the 
act  concerning  crimes  and.  punishment , it#  kJ  # f I O # ju  i-v  oy  j 


. I O # 1 i.y  c)  # page  809, 


Article  0,  Chapter  31,  Lambert  v.  The  State, 


o, 


496 


492  j G-oiun 
There  seams 


of  faction  4742 


v,  Tho  ft  ate-,  0 ];.o,  495  j braa  v,  -icaoe,  o no, 
to  bo  sufficient  authority  for  the  invocation 
mo,  R,  8,  1939,  against  tho  act  of  soiling  3,2p  nonintoxicat- 
ing beer  on  Sunday,  but  keep  in  mind  that  Lection' 4748  is 
not  directed  at  either  intoxicating  or  nonintoxicating  ooer. 


V 


' * 
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but  is  directed,  under  the  decision  of  the  Court  of  Appeals, 
cited  and  quoted  from  supra,  at  the  act  of  sell  in;;,  not  at 
the  object  cold. 


Conclusion, 

Under  the  authority  cited,  supra.  It  is  the  opinion 
of  this  department  that  3.2‘C  nonintoxicating  beer  is  prohib- 
ited from  being  sold  to  minors  by  reason  of  Pection  4995A, 
Laws  of  Missouri,  1945,  Secondly,  that  there  is  no  restric- 
tion in  the  Liquor  Control  Act  against  the  sale  of  3.2/u  non- 
intoxicating beer  as  such  on  8 unday , Thirdly,  that  Section 
4742,  Mo*  R,  3,  1939,  may  be  invoked  against  the  selling  of 
3.2/j  nonintoxicating  boor  on  Sunday  when  it  is  directed  at 
the  act  of  selling,  and  not  at  the  object  sold , 


Respectfully  submitted. 


V'.l'L,  C,  .CLAIR 

Assistant  Attorney  General 


A1A  ROVED  j 


J,  'if.  TAYLOR 
Attorns  y General 


v.cr>  :EG 


/ 
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Sheriff  cannot  enter  into  agreement  with 
, opimty  court  whereby  the  sheriff’s  family 
COUNTY  COURT:  * would  be  furnished  their  groceries  as  re- 
imbursement for  feeding  prisoners. 


-J.uly  30,  1946 


Honorable  Jonathan  K.  Clarke 
P r o a e ontij xr;  Atto rn c y 
Lincoln  County 
Troy . Missouri 


-Gar  dr,  Clarke  j 


General  Taylor  wishes  to  acknowledge  receipt  of  your 
recent  letter  requesting  an  opinion  from  this  office,"  which 
request  is  as  follows; 


"Under  the  Old  Constitution,  the  Sheriff’s 
wife  in  a County  of  loss  than  30 , 000  popu- 
lation was  paid  for  cooking  and  furnishing 
meals  to  prisoners • 


"Under  the  Low  Constitution,  the  'Lincoln 
County  Court  proposes  to  buy  all  groceries 
for  prisoners  and  the  Sheriff  * a imoCiiato 
family  and  in  return  the  Sheriff * s wife 
will  thon  cook  for  the  prisoners  on  her 
own  cooking  equipment  without  charge* 

"dill  you  pi case  C'lCiV  jt  B U jl  j.  b ; _.©  _L  O II*  O,1  jQ  Xa.I-j1 
agreement  would  be  legal?  • 


"In  view  of  the  fact  that  wo  arc 
out  any  arrangement  for  providii 
for  our  prisoners,  an  early  rep] 
appreciated." 


now  with- 
mcalo 
will  be 


by  reason  of  the  adoption 
been  necessary  to  amend  many  o 
properly  answer  your  question. 


o j.  ii..x o no\’j  yO.os  o .l  l< s iou  , 
f the  laws  of  the  state j 
it  v/ill  foo  necessary  to 


c ite 


certain  sections  of  the  Constitution  and 


b.O 


new  laws. 


has 

to 


* it 

r'‘i 
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Sectlon  8,  Article  VI,  of  tiie  Constitution,  requires 
counties  to  be  classified  in  four  classes,  and  the  Legis- 
lature., following  this  constitutional  provision,  has  en- 
acted Committee  Substitute  for  House  Bill  Mo*  476,  approved 


December  5,  1945.  Referring  to  Section  1 of  this  bill,  we 
find  that  all  counties  having  an  assessed  valuation  of 
a 10, 000, 000. 00  anti  less  than  1750,000,000.00  shall  be  in  the 
third  class.  Section  2 of  the  bill  provides  that,  for  the 
purpose  of  determining  the  initial  class  in  which  a county 


belongs,  the  assessed  valuation  as  set  forth  on  pages  353 
to  400  of  the  "Journal  of  the  Board  of  Equalization  of  the 
State  of  Missouri  for  the  year  ending  December  31,  1944," 
shall  bo  used.  This  journal  reveals  Lincoln  County,  at 
that  time,  had  an  assessed  valuation  of  16,011,388.00,  and 
Is  therefore  a county  of  the  third  class. 


The  Constitution  of  1945,  Section  3.3,  Article  Vi,  pro- 
vides that  all  state  and  county  officers,  except  constables 
and  justices  of  the  peace,  charged  with  the  investigation, 
arrest,  transportation,  custody,  care , feeding  and  commit- 
ment of  persons  charged,  with  or  convicted  of  criminal  of- 
fer their  services  In  connec- 
ts salary. 


fences,  shall  bo  compensated 


tlon  with  such  persons  only 


Following  this  constitutional  provision  and  the  pro- 
vision requiring  classification  of  counties,  the  General 
Assembly  has  enacted  a bill  fixing  the  compensation  of  service 
in  counties  of  the  third  class.  This  bill  was  passed  with  an 
emergency  clause  and  approved  April  19,  194 G,  it  Is  House  Bill 
Section  1 of  this  bill  is  as  follows i 


i 


399. 


criminal 


"The  sheriff  in  counties  of  the  third  class 
shall  receive  annually  for  his  official, 
services  in  connection  with  the  investiga- 
tion, arrest,  prosecution,  custody,  care, 
feeding,  commitment  and  transportation  of 
persons  accused  of  or  convicted  of 
offense,  the  following  sums : In  count i< 
ing  a population  of  less  than  7,500  the 
',1000;  in  counties  having  a population  of  7,500 
and  less  than  10,000  the  sum  of  51200;  in  coun- 
ties having  a population  of  10,000  and  less 
than  11,500  the  sum  of  1400 ; in  counties  hav- 
ing a population  of  11,500  and  less  than  15,000 
the  3um  of  51600 j in  counties  having  a popula- 
tion of  15,000  and  loss  than  24,000,  the  sum  of 


sum  oi 

V Kf 


L 


j 
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$1900.00;  in  counties  having  a population 
of  24,000  and  less  than  30,000,  the  sum 
of  :.'2500.00;  and  in  counties  having  a 
population  of  30,000  and  more,  the  sum  of 

f. 2 800, 00." 


Census  statistics  for  1940  show  the  population  of 
Lincoln  Coupty  to  be  14,395.  Prom  Section  1 of  House  Bill 
Ho,  899,  supra,  it  is  apparent  the  salary  of  the  sheriff  of 
Lincoln  County  is,  therefore,  $1600,00  for  his  services  in 
connection  with  the  investigation,  arrest,  custody,  feeding, 
transportation  and  commitment  of  persons  charged  with  or 
convicted  of  crimes. 

Section  4 of  House  Bill  No,  899  has  the  following  pro- 
vision relating  to  the  custody  and  feeding  of  persons  in 
jail: 


"The  sheriff  shall  have  the  custody  and 
care  of  persons  lodged  in  the  county  jail 
and  shall  furnish  them  with  clean  quarters 
and  wholesome  food.  At  the  end  of  each- 
month  the  sheriff  shall  submit  to  the 
county  court  a statement  supported  by  his 
oath  or  affirmation  of  the  actual  cost 
incurred  by  him  in  the  feeding  of  persons 
under  his  custody  together  with  the  names 
of  the  persons,  the  number  of  days  each 
spent  in  the  jail,  and  whether  or  not  the 
expenditure  is  properly  chargeable  to  the 
coxmty  or  to  the  state  under  the  law.  The 
count:/  court  shall  audit  said  statement  and 
draw  a warrant  on  the  county  treasury  for 
the  amount  of  the  actual  co3t  payable  to 
the  sheriff.  The  county  clerk  shall  submit 
quarterly  to  the  State-  Director  of  Revenue 
a statement  of  the  cost  incurred  by  the 
county  in  the  feeding  of  the  prisoners 
properly  chargeable  to  the  state  and  the 
state  shall  forthwith  pay  the  same  to  the 
county  treasury," 


This  section  is  plain  and  unambiguous,  and  places  the 
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duty  of  feeding  the  prisoners  in  jail  squarely  upon  the 
sheriff,  and  not  upon  the  county  court.  The  duty  of  the 
court  is  to  reimburse  the  sheriff  for  the  actual  expense 
incurred  when  the  amount  of  the  expense  is  properly  certi- 
fied by  the  sheriff  to  the  county  court. 

For  the  performance  of  his  duties,  the  sheriff,  by 
Section  2 of  this  bill.  House  Bill  Ho,  099,  is  allowed  to 
appoint  such  deputies  and  assistants  as  are  needed  with  the 
approval  of  the  circuit  judge.  If,  in  feeding  of  prisoners, 
it  should  be  necessary  for  the  sheriff  to  employ  an  assistant 
to  perform  the  service  of  cooking  and  serving  the  food,  the 
sheriff  would  not  be  permitted  to  employ  his  wife.  Section 
6,  Article  VII,  of  the  Constitution  provides s 


"Any  public  officer  or  employee  in 
this  state  who  by  virtue  of  his  office 
or  employment  names  or  appoints  to 
public  office  or  employment  any  relative 
within  the  fourth  degree o,  by  consanguinity 
or  affinity,  shall  thereby  forfeit  his 
office  or  employment." 


A wife ■ is  related 
relationship*  See  State  ex  ini, 
(2d)  365 , 


within  the  prohibited  degree  of 

Herman  v,  Ellis . 20  8.W, 


Your  letter  states  the  county  court  would  buy  the 
groceries  for  the  feeding  of  prisoners  and  the  sheriff’s 
family,  and  the  sheriff ’3  wife  would  do  the  cooking  without 
charge • The  county  court  has  no  authority  to  buy  the  sup- 
plies,- Under  house  Bill  Ho*  899,  the  furnishing  of  food  to 
prisoners  In  jail  is  the  duty  of  the  sheriff,  and  the  law 
does  not  authorize  the  furnishing  of  food  to  the  family  of 
the  sheriff.  For-  the  county  court  to  undertake  to  do  this 
would  be  an  attempt  to  increase'  the  compensation  of  the 
sheriff  by  subterfuge. 


Hon.  Jonathan 


Clarke 


CONCLUSION 

The  proposed  plan  for  feeding  prisoners  In  jail  In 
Lincoln  County  and  tho  family  of  the  sheriff  is  without 
authority  of  law,  and  should  not  be  entered  into* 


Respectfully  subnit ted, 


APPROVED i 


W.  0.  JAC^S OH 

Assistant  Attorney  General 


7.  L.  TA^oR 
Attorney  General 


WOJiLR 


ELECTIONS:  Declarations  of  candidacy  may  be  filed  with  county 

clerk  by  mail  or  by  a person  other  than  the  candidate 
himself.  Receipt  of  payment  to  county  central  com- 
mittee should  be  filed  therewith. 
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Honorable  Joe  W.  Collins 
Prosecuting  Attorney 
Cedar  County 
Stockton,  Missouri 


FILED 


Dear  Sir: 


We  hereby  acknowledge  receipt  of  your  request 
for  an  opinion,  which  reads  as  follows: 

'-'I  am  writing  for  an  opinion  as 
to  what  is  a sufficient  filing  of 
a declaration  of  candidate  under 
Section  11550  of  Supplement  to 
Missouri  Laws  of  194-3. 

"Our  county  clerk  has  received  one 
declaration  through  the  mails 
shown  signed  but  with  no  declara- 
tions or  instructions  to  him  to  file 
the  declaration.  Should  he  file 
this  declaration  since  it  is  in 
proper  form  and  duly  signed,  even 
though  there  are  no  instructions  to 
him  to  file  it  except  that  he  has 
received  the  declaration  signed 
through  the  mails. 

"Other  declarations  by  candidates 
have  been  brought  in  to  his  office 
by  others  than  the  candidate  whose 
name  is  signed  on  the  declarations, 
and  the  party  who  brings  these  in 
says  that  the  party  who  signed  them 
wished  the  declaration  filed. 

"I  would  be  glad  to  have  an  opinion 
as  to  whether  these  declarations  are 
properly  filed  within  the  meaning  of 
the  law. " 


Honorable  Joe  W.  Collins 


2 


Section  11550,  Laws  of  Missouri,  1944,  Ex.  Sess., 
p.  24,  Sec.  1,  referred  to  in  your  request,  provides  as 
follows : 

"The  name  of  no  candidate  shall  be 
printed  upon  any  official  ballot  at 
any  primary  election,  unless  such  can- 
didate has  on  or  before  the  last 
Tuesday  of  April  preceding  such  pri- 
mary filed  a written  declaration,  as 
provided  in  this  article,  stating  his 
full  name,  residence,  office  for  which 
he  proposes  as  a candidate,  the  party 
upon  whose  ticket  he  is  to  be  a can- 
didate, that  if  nominated  and  elected 
to  such  office  he  will  qualify  and 
such  declaration  shall  be  in  substan- 
tially the  following  form: 

"I,  the  undersigned,  a resident  and 

qualified  elector  of  the  ( 

precinct  of  the  town  of  ) , 

or  (the  precinct  of  the  

ward  of  the  city  of  ) , or 

the  precinct  of  

township  of  the  county  of  

and  State  of  Missouri,  do  announce  my- 
self a candidate  for  the  office  of  

on  the  ticket,  to 

be  voted  for  at  the  primary  election  to 
be  held  on  the  first  Tuesday  in  August, 

and  I further  declare 

that  if  nominated  and  elected  to  such 
office  I will  qualify. 


There  is  no  provision  in  this  section  which  would  re- 
quire one  who  is  filing  such  declaration  to  supplement  it  by 
any  extrinsic  declaration  of  intention.  The  declaration  pro- 
vided for  in  Section  11550*  supra,  is  in  itself  the  expression 
of  such  intention  without  further  explanation. 

In  connection  therewith,  however.  Section  11551*  R.  S. 
Mo.  1939*  provides: 

"Each  candidate,  except  for  a township 
office,  previous  to  filing  declaration 
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papers^  as  in  this  article  pre- 
scribed, shall  pay  to  the  treasurer 
of  the  state  or  county  central  com- 
mittee of  the  political  party  upon 
whose  ticket  he  proposes  as  a candi- 
date and  seeks  nomination,  a certain 
sum  of  money,  as  follows,  to-wit: 

To  the  treasurer  of  the  state  central 
committee — one  hundred  dollars,  if  he 
becomes  a candidate  for  a state  office, 
or  judge  of  either  of  the  courts  of 
appeals;  fifty  dollars,  if  he  be  a can- 
didate for  representative  in  congress; 
twenty-five  dollars,  if  he  be  a candi- 
date for  circuit  judge  or  state  senator. 

To  the  treasurer  of  the  county  central 
committee — five  dollars,  if  he  be  a 
candidate  for  state  representative  or 
any  county  office;  take  a receipt  there- 
for, and  file  such  receipt  with  and  al 
the  time  he  files-  his  declaration  papers . 

The  said  sums  of  money,  so  paid~y  the 
several  candidates',  ~s¥alT~be  evidence  of 
their  goo'd'  faith  in  flTln'g  said  declara- 
tion papers,'  ant'd  stall  be'  used  as  an 
expense  fund  by  the  several  political 
parties  upon  whose  tickets  the  various 
candidates  propose  as  candidates  and  seek 
nomination;  and  such  sums  of  money,  so 
paid,  shall  be  excepted  from  the  terms 
and  provisions  of  article  15  of  this 
chapter."  (Underscoring  ours.) 

The  payment  of  this  money  is,  as  stated  in  this  sec- 
tion, "evidence  of  their  good  faith  in  filing  said  declaration 
papers."  In  turn,  the  receipt  for  such  payment  is  to  be  filed 
with  the  declaration  papers,  which  gives  the  county  clerk  notice 
of  such  good  faith. 

The  method  by  which  such  declaration  shall  be  filed 
is  not  covered  by  statute.  We  find  no  provision  which  requires 
a candidate  to  file  his  declaration  in  person  and  are  of  the 
notion  that  such  restriction  is  not  the  intent  of  Section  11550- 

Many  declarations  have  been  filed  by  mail.  Such  was 
the  situation  in  the  case  of  State  ex  rel.  Huse  v.  Haden,  163 
S.  W.  (2d)  964.  Although  the  precise  question  as  to  whether  or 
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not  such  method  of  filing  was  proper  did  not  directly  con- 
front the  court,  it  was  a fact  in  that  case  that  a certif- 
icate of  declaration  had  been  so  filed.  The  court  did  not 
question  the  propriety  of  this  fact  and  accepted  it  as  a 
matter  of  course.  In  the  event  it  were  improper,  the  court 
would,  no  doubt,  have  questioned  it.  It  appears  to  us, 
therefore,  that  this  is  an  accepted  method  of  filing  a dec- 
laration of  candidacy. 

As  for  the  situation  whereby  a declaration  is 
filed  by  a person  other  than  the  candidate  himself,  we  quote 
from  the  case  of  Hewlett  v.  Carter,  239  S.  W.  7&9>  1.  c. 

790,  194  Ky.  454,  wherein  it  is  stated: 

"it  is  first  insisted,  under  the 
grounds  relied  on  in  the  original 
petition,  that,  if  the  certificate 
of  nomination  of  the  defendant 
Boggs  was  regular  and  possessed  no 
inherent  defect,  it  should  have  been 
filed  by  him  in  person  and  not  by 
his  attorney  or  agent,  but  we  are 
cited  to  no  case  from  any  court  so 
holding.  There  is  nothing  in  our 
statutes  remotely  pointing  to  such 
a requirement,  and  we  can  discern  no 
logical  reason  for  it.  On  the  con- 
trary, we  know,  from  observation  and 
experience,  that  the  practice  of  pro- 
curing a representative  to  file  such 
certificates  for  and  on  behalf  of  the 
candidate  has  quite  universally  pre- 
vailed throughout  this  state,  since 
the  enactment  of  the  Primary  Election 
Law.  " 

Such  has  been  the  practice  in  the  State  of  Missouri, 
and  in  the  absence  of  a provision  to  the  contrary  we  are  of 
the  notion  that  this  is  not  an  improper  practice. 

It  is  the  duty  of  the  county  clerk  to  file  such  dec- 
larations of  candidacy  as  are  presented  to  him.  With  regard 
to  this  duty  we  quote  from  the  case  of  State  ex  rel.  Pisler  v. 
Glass,  192  P.  472,  1.  c.  474,  44  Nev.  235j  wherein  it  is  stated 
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"in  the  recent  case  of  Security  Sav- 
ings & Loan  Ass'n  v.  Brodigan,  as 
Secretary  of  State , 192  Pac.  263  (not 
yet  officially  reported) , we  had  oc- 
casion to  say  that  it  requires  no 
elaboration  of  law  or  of  the  authori- 
ties to  sustain  the  contention  that 
ministerial  officers  have  no  juris- 
diction to  pass  upon  the  validity  of 
instruments  presented  to  them  for 
filing.  Ministerial  officers  are  by 
the  law  required  to  receive  and  file 
such  instruments  as  are  duly  executed, 
provided  such  instruments  purported 
upon  their  face  to  be  of  the  nature  of 
instruments  entitled  to  be  filed  or 
recorded,  as  the  case  may  be.  Such 
officer  has  the  right  to  exercise  dis- 
cretion as  to  matters  of  form,  but  not 
to  exercise  judicial  discretion. 

"In  this  instance  the  respondent  Glass 
had  no  more  right  as  a ministerial 
officer  to  decline  to  accept  and  file 
the  certificate  in  question,  because  it 
failed  to  contain  the  places  of  resi- 
dence of  its  signers,  than  he  had  the 
right  to  reject  the  certificate,  because 
the  signatures  thereon  were  forged,  or 
that  the  persons  represented  thereby  were 
not  qualified  electors,  or  that  their 
places  of  residence  were  false  or  ficti- 
tious. It  would  not  do  to  say  that  a 
recorder  of  deeds  could  refuse  to  accept 
for  filing  a conveyance  because  it  did 
not  appear  upon  its  face  to  be  a legal 
instrument,  or  that  the  county  clerk, 
as  ex  officio  clerk  of  the  court,  could 
properly  refuse  to  file  a confessed 
judgment  without  legal  requirements.  So 
with  a certificate  of  nomination.  The 
county  clerk  under  the  statute  has 
nothing  whatsoever  to  do  with  its  con- 
tents that  admittedly  go  to  the  substance 
and  validity  of  the  certificate.  The 
county  clerk  is  not  the  guardian  of  the 
public's  rights  before  or  after  election. 
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Neither  is  he  concerned  with  the 
grievance  of  any  elector  who  com- 
plains because  a certificate  upon 
its  face  does  not  contain,  in  the 
judgment  of  said  elector,  the  re- 
quirements to  be  stated  therein  by 
lav/.  We  do  not  think  that  the  Legis- 
lature intended  to  vest  in  a mere 
ministerial  officer  such  important 
power  as  to  pass  upon  the  validity  of 
a nomination  certificate  before  ac- 
cepting and  filing  it." 

This  same  rule  is  found  in  the  case  of  State  v. 
Boyer,  271. P.  46,  127  Ore.  91. 


Conclusion 


It  is,  therefore,  the  opinion  of  this  department 
that  a declaration  of  candidacy  as  provided  by  Section  11550, 
Laws  of  Missouri,  1944,  Ex  Sess.,  p.  24,  may  be  filed  with 
the  county  clerk  by  mail  or  by  a person  other  than  the  candi- 
date himself  when  it  is  in  the  proper  form  and  duly  signed. 

It  is  our  further  opinion  that  the  receipt  for  pay- 
ment to  the  county  central  committee  of  a political  party 
upon  whose  ticket  he  purposes  to  run  as  a candidate,  should  be 
filed  with  his  declaration  papers  to  show  good  faith  on  his 
part  in  filing. 


Respectfully  submitted. 


J.  MARTIN  ANDERSON 
Assistant  Attorney  General 

APPROVED : 


J.  E7  TAYLOR 

Attorney  General 


JMA:EG 


Five  questions  regarding  issuance  of  warrants 
in  anticipation  of  revenue  under  Article  X, 
Section  12(a),  Constitution  of  1945;  setting 
up  of  the  budget  of  counties  in  same  respect; 
classification  of  expenditures  under  Sections 
10911  and  10914,  Laws  of  Mo,,  1941;  not  nec- 
essary to  revise  budget  after  July  1,  1946* 

Hay  23,  1046 


0 


Honorable  Joo  W,  Collins 
Pr os  o c ut ing  At  t ornoy 
Cedar  County 
Stockton,  Missouri 


130 ar  Oir: 


CONSTITUTION:-  > ) 
ROADS  AND  BRIDGES;  ) 


Bo  hereby  acknowledge  rocolpt  of  your  request  for 
an  opinion  which  roads  as  follows s 

"Section  12(a)  of  Article  X of  the  now 
Constitution  entitled  ADDITIONAL  TAX 
iiAT.Al  FOR  COUNTY  1'tOADS  AND  DRIDGFS  — 

Road  Districts,  among  other  things,  pro- 
vides that  the  County  Court  may  levy  an 
additional  tax  not  exc coding  35,^  on  the 
SiHOO  assessed  valuation,  all  of  such  tax  - 
to  be  collected  and  turned  in  to  the 
county  treasury  to  bo  used  for  road  and 
bridge  purposes,  ' i 

"1,  Ray  the  County  Court  draw  warrants 
in  anticipation  of  this  revenue  and 

"2*  Should  tho  County  Court  sot  up  in 
Its  budget  tho  amount  anticipated  from 
this  s ourco  of  revenue,  and  if  so 

"3,  ’ ould  it  bo  undo i’  class  3 of  section 

10911  Laws  1941  page  650,  and 

"4,  oo  under  class  3 of  expenditures  sot 
up  in  Soction  10914  Laws  1941,  page  652* 

"When  tho  Hew  Constitution  takes  effoct 
will  the  County  Court  them  have  to  r oviso 
its  Budget." 


Honorable  Joo 


Collins 


O 

/O 


VJ  ♦ 


Article  X,  Section  12»(a)  of  the  Constitution  of 
Missouri,  1945,  referred  to  in  your  request,  is  as  follows i 

"In  addition  to  the  rates  authorised 
in  section  11  for  county  purposes,  the 
county  court  in  the  several  counties 
not  under  township  organization,  the 
township  board  of  directors  in  the 
comities  under  township  organization, 
arid  the  proper  administrative  body 
in  counties  adopting  an  alternative 
form  of  government,  may  levy  an  addi- 
tional tax,  not  exceeding  thirty-five 
cents  on  each  hundred  dollars  assessed 
valuation,  all  of  such  tax  to  be  col- 
lected and  turned  in  to  the  county 
treasury  to  be  used  for  road  and  bridge 
purposes*  In  addition  to  the  above  levy 
for  road  and  bridge  purposes,  it  shall 
be  the  duty  of  the  county  court,  when  so 
authorized  by  a majority  of  the  qualified 
electors  of  any  road  district,  general  or 
special,  voting  thereon  at  an  election 
hold  for  such  purpose,  to  make  an  addi- 
tional levy  of  not  to  exceed  thirty-five 
cents  on  the  hundred  dollars  assessed 
valuation  on  all  taxable  real  and  tan- 
gible personal  property  within  such 
district,  to  be  collected  in  the  same 
manner  as  state  and  county  taxes,  and 
placed  to  the  credit  of  the  road  district 
authorizing  such  levy,  such  election  to 
bo  called  and  hold  in  the  manner  provided 
by  lav;," 

This  opinion  deals  only  with  the  additional  tax  pro- 
vided for  in  the  first  sentence  of  this . section, 

Pursuant  to  Article  X,  Section  12(a),  supra,  the 
Legislature  has  enacted  House  Bill  784,  which  was  signed  by 
the  Governor  on  April  10,  1946,  and  will  not  bocomo  effective 
before  July  1,  1946,  Section  0527  therein  provides: 

"In  addition  to  other  levies  authorized 
by  law,  the  county  court  in  counties  not 
adopting  an  alternative  form  of  government 
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and  the  proper  administrative  body- 
in  counties  adopting  an  alternative 
form  of  government,  in  their  discretion 
may  levy  an  additional  tax,  not  exceed- 
ing  thirty-fiye  cents  on  each  one 
hundred  dollars-  assessed  valuation,  all 
of  such  tax  to  be  collected  and  turned 
into  the  county  treasury,  where  it  shall 
be  known  and  designated  as  rTho  Special 
Hoad  and  Bridge  Fund  * to  be  used  for 
road  and  bridge  purposes  and  for  no  other 
purpose  whatever?  provided,  however, ^ that 
all  that  part  or  portion  of  said  tax  which 
shall  arise  from  and  bo  collected  and  paid 
upon  any  property  lying  and  being  within 
any  special  road  district  shall  bo  paid 
into  the  county  treasury  and  four-fifths 
of  such  part  or  portion  of  said  tax  so, 
arising  from  and  collected  and  paid  upon 
any  property  lying  and  being  within  any 
such  special  road  district  shall  be 
placed  to  the  credit  of  such  special  road 
district  from  which  it  arose  and  shall  be 
paid  out  to  such  special  road  district 
upon  warrants  of  the  county  court,  in 
favor  of  the  commissioners  or  treasurer  of 
the  district  as  the  case  may  be;  Provided 
further,  that  the  part  of  said  special 
road  and  bridge  tax  arising  from  and  paid 
upon  property  not  situated  in  any  special 
road  district  and  the  one-fifth  pax>t  re- 
tained in  the  county  treasury  may,  in  the 
discretion  of  the  county  court,  be  used 
in  improving  or  repairing  any  street  in 
any  incorporated  city  or  village  in  the 
county,  if  said  street  shall  form  a part 
of  a continuous  highway  of  said  county- 
loading  through  such  city  or  village," 

It  Is  a general  rule  of  lav;  that  a county  may  con- 
tract indebtedness  in  any  year  not  to- exceed  the  anticipated 
revenue  for  that  year,  Tho  case  of  Ctate  ex  rel,  Clark  County 
v.  Hackmann,  280  Mo,  686,  218  8,  W.  318,  1.  c,  319,  holds; 

* The  counties  of  the  state,  in 
anticipation  of  their  yearly  revenue. 

Issue  warrants  against  such  revenue. 


Honorable  Joo 
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The  county  authorities  know  from  the 
assessed  values  and  the  tax  rates 
just  vlia t revenue  should  come  in  for 
the  year.  They  often  issue  warrants 
up  to  the  very  limit  of  the  anticipated 
revenue,  and  these  war rants  we  have 
hold  to  be  valid  obligations  of  the 
county,  fills  on  the  theory  that  the 
warrants  represent  valid  contracts  made 
during  the  year,  $* 

In  support  of  this  contention  the  case  of  Thomas  v, 
buchanan  County,  51  S.  W,  (2d)  95,  1.  c.  99,  holds? 

"The  other  contention  presented  by  re- 
spondents is  that  the  act  gives  the 
county  court  1 an  unrestrained  license' 
to  issue  anticipation  notes  'regardless 
of  necessity « * In  other  words,  the 
county  court  can  issue  notes  and  borrow 
money  before  there  is  any  indebtedness 
to  be  paid  with  it.  It  is  said  this  would 
make  the  county  a borrower,  put  it  on  a 
credit  basis,  and  take  it  away  from  the 
cash  system,  contrary  to  the  intent  and 
purpose  of  section  12,  article  10,  of  the 
Constitution,  as  interpreted  in  earlier 
cases.  V/g  see  nothing  in  this  section 
forbidding  the  enactment  of  state  laws 
authorizing  counties  to  borrow  money  so 
long  as  the  indebtedness  does  not  oxceod 
the  constitutional  limit.  Cases  which 
say  sections  11  and  12  of  article  10  of 
the  Constitution  put  the  counties  of  the 
stato  on  a cash  basis  moan  merely  that 
the  Indebtedness  contracted  in  any  year 
shall  not  exceed  the  anticipated  revenue 
for  that  year,  btate  ox  rel,  Clark  County 
v.  nackmonn,  280  ho.  GOG,  G98,  218  8.  V/, 

318,  320." 

Coctlon  2 of  the  Schedule  of  the  Constitution  of 
Missouri,  1945,  provides  that: 

"All  laws  in  force  at  the  time  of-  the 
adoption  of  this  Constitution  and  con- 
sistent therewith  shall  remain  in  full 
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force  and  affect  until  amend ad  or  re- 
pealed by  the  general  assembly*  All 
laws  inconsistent  with  this  Constitution, 
unless  sooner  ropealod  or  amended  to  con- 
form with  this.  Constitution,  shall  remain 
in  full  force  and  effect  until  July  1, 

1946," 

Bearing  this  last  section  in  mind,  Section  8527, 

K,  S,  Ho,  1939,  is  in  effect  until  July  1,  1946,  Under  that 
section  the  special  tax  for  road  and  bridge  purposes  could 
not  exceed  twenty-five  cents  por  one  hundred  dollars  valua- 
tion, House  Bill  784  repealed  Section  8527,  H.  S,  Mo,  1939, 
and  enacted  in  liou  thereof  Section  8527  of  that  House  Bill, 
Since  House  Bill  784  is  ineffective  until  July  1,  1946, 

Section  8527,  ii,  S,  Ho,  1939,  is  at  the  present  time  control- 
ling, However,  House  Bill  784  has  potential  existence  since 
it  may  become  operative  July  1,  1946.  The  case  of  State  ox  rol 
Otto  v,  Kansas  City,  310  Ho,  542,  276  S,  \7,  389,  1,  c,  395, 
holds : 

"It  is  familiar  law  that  a statute  or 
a constitutional  provision  may  have 
potential  existence,  though  it  will  not 
go  into  operation  until  a future  time. 

State  ex  rel,  v,  Birckx,  211  Mo,  568, 
loc , c:it.  578,  111  5,  V»,  1;  Poindexter  v, 

Pettis  County,  295  Ho,  629,  .246  3,  Vf,  38, 
loc,  clt,  40 j Stato  ox  rel,  Brim  j os  v, 

Rockolman  (Ho.  Sup.)  240  3.  IV.  209,  loc, 
cit.  211, 

The  levy  date  for  county  taxes  has  boon  fixed  by 
House  Bill  468  which  was  signed  by  the  Governor  on  April  6, 
1946,  with  an  emergency  clause.  Section  11044,  of  House  Bill 
463,  provides:  ' 

"After  the  assessor* s book  of  each  county, 
except  in  the  City  of  St.  Louis,  shall  be 
corrected  and  adjusted  according  to  law, 
but  not  later  than  September  1,  of  each 
year,  the  count?/  court  shall  ascertain  the 
sum  n'ocessary  to  be  raised  for  county 
purposes,  and  fix  the  rate  of  taxes  on  the 
several  subjects  of  taxation  so  as  to  raise 
the  required  sum,  and  the  same  to  be  entered 
in  proper  columns  in  the  tax  book," 
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Since  tlie  levy  is  to  be  made  on  Sop  tomb  or  1st  for 
the  entire  fiscal  year  and  at  that  time  Article  X,  Section 
12(a),  Constitution  of  hi  souri,  1945,  and  also  Section  8527, 
House  Bill  784,  should  bo  in  operation,  the  additional  tax 
rates  for  county  roads  and  bridges,  provided  by  them,  may  be 
properly  anticipated  as  revenue,  Therefore,  in.  answer  to 
question  one  of  your  request,  the  county  court  may  draw 
warrants  in  anticipation  of  revenue  to  be  derived  under  these 
provisions* 

Turning  to  question  two.  Section  8528  of  House  Bill 
784,  provides: 

’’The  funds  provided  for  in  the  preceding 
section  shall  be  shown  as  a separate 
item  on  all  of  the  financial,  budget  and 
other  accounting  statements  of  the  county, 
and  such  fund  shall  be  specifically  and 
expressly  shown  and -designated  on  all  such 
as  the  'Special  -oad  and  Bridge  Fund'  of 
such  county," 

Therefore,  the  county  court  should  set  up  in  its 
budget  the  amount  anticipated  from  this  source  of  revenue. 

Class  3 under  Section  10911,  Laws  of  Missouri,  1941 
page  G50,  is  as  follows: 

"The  county  court  shall  next  sot  aside 
and  apportion  the  amount  required,  if 
any,  for  the  upkeep,  repair  or  construc- 
tion of  bridges  and  roads  on  other  than 
state  highways  (and  not  in  any  special 
road  district) , The  funds  set  aside  and 
apportioned  in  this  class  shall  bo  made 
from  the  anticipated  revenue . to  bo  de- 
rived from  the  levies  made  under  Sections 
8526  and  8527  H,  5,  ho,  1339.  This  shall 
constitute  the  third  obligation  of  the 
c ounty . " 

1.9  havo  hereinbefore  discussed  that  Lection  8527, 
u,  5,  Mo.  1939,  is  the  section  ropealed  by  House  Bill  784  and 
in  lieu  thereof  a now  section  8527  was  enacted  relating  to 
the  same  subject  matter.  There  are ^ some-  changes  in  the  new 
section 'but  in  general  the  samo  subject-matter  is  undertaken. 


Oolllns 
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Several  rules  of  statutory  construction  are  sot  out  "by 
Judge  Allison  In  the  case  of  State  ex  rolr  Klein  v.  Hughes, 

173  S,  V. , ( 2d ) 877,  concerning  the  ropeal  and.  reenactment  of 
a statute,  which  are  as  follows  (1,  c«  880); 

The  general  rule  Is  that  when 
part  of  a statute  is  repealed  by  an 
amendatory  act,  the  provisions  retained 
are  regarded  as  a continuation  of  the 
former  lavt,  while  those  omitted  are 
treated  as  repealed,  Belfast  Investment 
Co,  v,  Curry,  264  Ho,  483,  496,  175  S,  W, 

201,  204(2) , Such  amendments  havo  boon 
accepted  as  controlling  evidence  of  the 
legislative  intent,  59  C , J,  Sec,  612,  p, 

1035,  The  pros  inapt  ion  is  that  the  Legis- 
lature intended  the  unamended  part  to 
remain  . operative  and  effective  as  before. 

State  ox  rel,  Dean  v,  Daueo,  321  Ho,  1126, 

1151,  1152,  14  S,  a.  2d  990,  1002(9-11). 

For  our  purposes,  therefore,  we  may  say  that  Section 
10911,  Laws  of  Lilssouri,  1941,  is  controlling  in  the  present 
instance  and  that  the  proposed  expenditures  shall  bo  derived 
from  the  revonuo  anticipated  under  Section  8527,  house  Bill 
784,  and  will  bo  budgeted  under  Class  3 of  Section  10911, 


Class  3 of  Section  10914,  Laws  of  Missouri,  1941,  page 
652,  is  as  follows: 


"Repair,  upkeep  and  construction  of 
roads  and  bridges  on  othor  than  state 
highways  and  not  in  any  special  road 
district.  List  roads  and  bridges  to  be 
c ons  true  ted « " 


This 


is  the  most  recent  enactment  concerning  the  class 
estimated  expenditures  of  counties  and  is  the  only 
which  such  county  expenditures  'may  bo  budgeted. 
Therefore,  cues t ion  four  of  your  roruost  is  also  answered  in  the 
affirmative , 


if ic at ion  of 
section  undo: 


The  budget  should  bo  sot  up  so  as  to  include  the 
expenditures  which  are  to  be  made  during  the  current  fiscal  or 
calendar  year,  based  on  all  of  the  revenue  which  may  be  proper- 


ly 

in 


sod  on  all  of  the 

Section  0527,  R.  S,  Ho.  1039,  was 
unking  up  the  county  budget,  for  1946,  and  unless 


anticipated . 


anticipated 
tho  court 
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should  increase  the  levy  of  the  special  road  and  bridge  tax 
under  the  provision  a of  House  Bill  784  there  would  bo  no 
occa.sion  to  revise  the  budget.  If,  however,  the  court  doos 
increase  the  special  road  and  bridge  lovy  in  accordance  with 
House  Bill  784,  then  it  would  become  necessary  to  revise  the 
budget , 


Conclu3  ion 

It  is  the  oj^inion  of  this  department  that:  (1)  the 
county  court  may  draw  warrants  in  anticipation  of  the  revenue 
provided  by  Article  X,  Section  '12 (a) , Constitution  of  Missouri, 
1945,  and  Coction  8527,  House  Bill  784,  enacted  pursuant  there- 
to; (,2)  the  county  court  should  sot  up  the  amount  anticipated 
from  this  source  of  revenue  in  its  '1946  budget;  (3)  the  revenue 
anticipated  under  Article  X,  Section  12(a),  Constitution  of 
Missouri,  1945,  and  Section  8527,  House  Bill  704,  should  bo 
classified  under  Glass  3 of  Section  10911,  Laws  of  Missouri, 
1941  and  (4)  under  Class  3 of  Section  10914,  Laws  of  Missouri, 
1941;  (5)  the  1946  budget  should  include  all  of  tho  rovonue  to 
bo  properly  anticipated  and  unless  tho  county  court  increases 
the  special  road  and  bridge  levy  in  accordance  ith  Houso  Bill 
734,  it  will  be  unnecessary  to  revise  tho  budget  after  July 
1,  1946. 


Respectfully  submit  tod 


J . ilAKTIh  AKD3K80N 

Assistant  Attorney  Cfonoral 


APPROVED: 


J « j.-'i . ‘i'Af  LOR 
Attorney  General 


ELEEMOSYNARY  INSTITUTIONS: 


The  Board  of  Managers  of  the 
Missouri  School  for  the  Blind 
may  provide  additional  facilities 
to  be  paid  out  of  a fund  that  does 
not  contain  an  appropriation  from 
the  State  of  Missouri. 


June  11, 


Hr.  Martin  J,  Collins,  President 
Board  of  Managers 
Missouri  School  for  the  Blind 
3815  Magnolia  Avenue 
St,  Louis,  Missouri 


Dear  Sir: 


We  hereby  acknowledge  your  letter  of  recent  data, 
requesting  an  opinion  of  this  department,  which  reads 
as  follows: 

’’For  years,  the  Missouri  School  for  the 
Blind  at  St.  Louis  lias  sought  legislative 
appropriations  to  complete  its  building 
as  it  was  planned  in  1903.  Through  these 
yoars  appropriations  for  this  purpose 
have  not  been  forthcoming. 

"in  the  last  few  years,  friends  of  the 
blind  havo  boon  leaving  money  to  the 
school  to  Increase  the  facilities  or 
otherwise  improve  the  opportunities  of 
those  blind  boys  and  girls  In  their  pur- 
suit of  learning.  The  Board  of  Managers 
has  conserved  these  funds  in  the  hope  that 
some  day  they  might  provide  some  of  these 
additional  facilities  which  tho  state  lias 
been  unable  to  provide . 

"A  recent  bequest,  being  settled  in  the 
May  ton'll  of  court,  seems  to  provide  the 
additional  amount  qf  funds  to  make  possible 
the  addition  of  a part  of  these  needed  facil- 
ities, The  Board  of  Managers  feels  that 
under  Chapter  72,  Article  25,  Section  10864, 
R.S.  Mo,  1939,  it  lias  authority  to  use  real 
or  personal  property  donated  to  tho  school 
In  tho  best  interests  of  the  school.  The 
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Board  lias  decided  that  the  construction 
of  part  of  the  needed  additional  facil- 
ities for  the  school  is  most  urgent, 

"it  lias  authorised  a plan  to  request 
bids  through  the  offioe  of  the  State 
Purchasing  Agent  in  the  same  manner  as 
i3  required  for  funds  appropriated  from 
the  State  Treasury,  except  that  the 
contract  will  be  signed  by  the  Board  of 
Managers  guaranteeing  payment  from  these 
donated  funds , 

"1.  The  Board  of  Managers  seeks  to  veri- 
fy whether  it  has  this  authority  under 
the  section  mentioned  above." 

Article  25*  R,  S,  Mo.  1939,  provides  for  the  governing 
of  the  Missouri  School  for  the  Blind  and  the  Missouri  School 
for  tlie  Deaf,  The  following  statutes  of  this  article,  which 
we  quote  in  this  opinion,  will  be  considered  only  as  they 
apply  to  the  Missouri  School  for  the  Blind* 

Section  100G4  of  said  article,  which  provides  for  the 
control  of  the  school  property,  reads  as  follows: 

"The  board  of  managers  of  each  school 
shall  have  the  care  and  control  of  all 
the  property,  real  and  personal,  owned 
by  such  school,  and  the  title  to  all  real 
estate  or  personal  property  now  owned  by 
such  school,  or  by  the  state  for  Its  use, 
or  that  may  hereafter  be  purchased  by  or 
donated  to  such  school  shall  be  vested  in 
such  board  of  managers  of  the  respective 
schools,  for  the  use  and  benefit  of  the 
said  school.  The  board  of  managers  of 
either  school  shall  not  sell  or  in  any 
mannfer  dispose  of  any  roal  estate  be- 
longing to  the  school  without  an  act  of 
the  general  assembly  authorizing  such 
sale  or  disposal  of  such  roal  ostate.  . 

The  boards  of  managers  shall  provide  their 
respective  schools  with  an  official  seal," 

Section  10851  of  said  article  provides: 
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” The re  shall  bo  a treasurer  of  each 
school,  appointed  by  the  board  of 
managers  of  the  school,  who  shall  give 
bond  for  the  faithful  performance  of 
his  duties  in  such  sum,  and  with  such 
sureties,  as  shall  bo  required  by  the 
board.  He  shall  have  the  custody  of 
all  moneys,  obligations  and  securities 
belonging  to  the  school,  and  shall  make 
payment  on  such  warrants  and  orders  .as 
prescribed  by  the  board.  He  shall  sub- 
mit to  the  board  each  month  a statement 
of  moneys  received  and  a list  of  the 
warrants,  orders  or  checks  paid  by  him 
the  past  month,  giving  the  names  of  all 
persons  to  whom  such  payments  were  made , 

The  treasurer  shall  reside  in  the  city 
in  which  the  school  is  located.” 

Under  the  above  section  the  treasurer  has  custody  of  the 
moneys,  obligations  and  securities  of  the  school,1  The  ex- 
penditure of  this  property  by  him  is  limited  only  by  the 
orders  of  the  board,  and  the  board's  powers  are  limited  to 
the  use  of  the  property  only  for  the  benefit  of  the  school. 
We  ar>9  unable  to  find  any  other  limitation  except  Section 
10868  of  this  article,  which  will  be  considered  later  in 
this  opinion.  We  believe  this  portrays  an  intention  of  the 
General  Assembly  to  grant  broad  discretionary  powers  to  the 
board  in  the  manage ment  of  the  property  of  the  school.  Of 
course,  if  the  disposition  of  real  estate  is  involved  in 
your  proposition  it  will  be  necessary  for  the  General  Assern 
bly  to  pass  an  act  authorising  the  sale  or  disposal  of  the 
same. 


Section  10850  of  said  Article  25  provides; 

"The  board  of  each  school  shall  make 
detailed  reports  biennially  to  the 
general  assembly  of  their  proceedings, 
the  condition  of  the  school,  the  number 
of  pupils,  and  other  facts  connected 
with  the  school,  including  .the  exact 
receipts . and  expenditures" of  the  board, 
accompanied  by  the  biennial  reports  of 
the  superintendent,  treasurer,  and  such 
other  reports  as  the  board  may  deem 
necessary.” 
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Sine©  a report  of  the  ’’exact  receipts  and  expend! tares”  is 
required,  we  believe  th$.t  the  General  Assembly  contemplated 
that  the  board  would  be  recipients  of  other  property  than 
that  appropriated  from  the  State  Treasury*  As  a matter  of 
fact,  the  board  lias,  throughout  the  years,  received  property 
gifts  from  many  individuals.  In  that  it  has  been  necessary 
to  show  these  on  the  reports  to  the  General  Assembly,  and, 
slnco  no  law  lias  been  passed  as  to  the  disposal  of  same,  we 
believe  that  the  General  Assembly  contemplated  that  the  Board 
of  Managers  would  have  complete  control  over  this  property, 
subject  only  to  the  provisions  of  Article  25,  R.  3.  Mo*  1939. 

If  this  were  not  true,  then  they  could  have  passed  further 
laws  dealing  with  the  expenditure  of  this  fund. 

Although  the  exact  question  presented  for  opinion  lias  , 
not  been  passed  on  by  the  courts  of  this  afcato,  we  believe 
the  case  of  State  ex  rel*  Thompson,  State  Treasurer,  v*  Board 
of  Regents  for  northeast  Missouri  State  Teachers’  College, 

305  Mo,  57,  264  S.YJ*  698,  presents  an  analogous  situation.  The 
Boat'd  of  Regents  of  the  Northeast  Missouri  State  Teachers’ 
College  wore  recipients  of  a large  sum  of  money  from  an  insur- 
ance policy  which  they  had'  placed  on  the  school  buildings. 

They  v;i3hed  to  use  this  money  to  replace  a building  destroyed 
by  fire,  but  the  state  contended  that  the  money  should  be  paid 
into  the  State  Treasury.  The  court  held  that  the  money  was 
not  to  be  paid  in  to  the  State  Treasurer  end  that  the  Board 
of  Regents  had  broad  discretionary  powers  In  the  manner  in 
which  the  said  money  should  be  spent.  Like  the  Board  of 
Managers  for  the  Missouri  School  for  the  Blind,  the  Board  of  • 
Regents  were  given,  by  statute,  brood  powers  of  management  of 
the  school  property. 

It  might  further  be  argued  that  this  money  should  bo  paid 
into  the  State  Troasury  under  Article  IV,  Section  15  of  the 
Constitution  of  Missouri  of  1945,  which  provides  in  part; 

’h;-  All  revenue  collected  and  moneys 
received  by  the  state  from  any  source 
whatsoever  3hall  go  promptly  into  the 
state  treasury,  and  all  interest,  income 
and  returns  therefrom  shall  belong  to  the 
state.  •::* 

This  question  was  also  answered  by  the  Supreme  Court  In  the 
case  of  State  ox  rel.  Thompson,  State  Treasurer,  v.  Board  of 
Regents  for  Northeast  Missouri  State  Teachers’  College,  supra. 
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Artie lo  IV,  Section  43,  Constitution  of  Missouri  of  1075, 
provides  in  part: 

"All  re venue  collected  and  moneys 
received  "by  the  State  from  any  source 
v/lia t soever  shall  go  into  the  treasurer, 

It  can  readily  he  seen  that  the  provisions  of  the  two 
Constitutions  quoted  above  are  very  similar.  Therefore,  the 
interpretation  by  the  coui’t  of  the  section  of  the  Constitution 
of  1075  i3  a vary  significant  guide  to  the  answer  to  our  ques- 
tion, In  holding  that  the  money  received  would  not  come  under 
the  above  constitutional  provision  of  1875,  the  court  states, 
1,  c,  G5: 

n -'.'t  -«*  Unless.,  therefore,  it  can  be 

successfully  contended  in  harmony  with 
well  recognized  rules  of  interpretation 
that  the  Board  of  Regents  of  the  College 
is  the  State  and  that  moneys  received  by 
it  other  than  from  appropriations  is 
state  money j the  constitutional  provi- 
sion will  afford  no  support  to  the  re- 
lator’s contention, 

"While  tlie  board,  in  a sense,  represents 
the  State  in  the  performance  of  its  duties, 
it  is  but  one  of  the  many  necessary  instru- 
mentalities through  which  the  former  is 
enabled  to  act  within  the  scope  of  the 
powers  conferred  by  law.  These  powers  em- 
body no  attributes  of  sovereignty  which 
would  entitle  them  to  be  designated  as  the 
State’s  alter  ego . While  in  a sense,  the 
board  is  an  agent;  of  the  State  with  de- 
fined powers , the  importance  of  its  duties, 
with  their  attendant  responsibilities,  is 
such  as,  to  necessarily  clothe  the  board 
with  a reasonable  discretion  in  the  exer- 
cise of  3ame.  This  is  inevitably  true , 
first,  because  of  the  difficulty  in  framing 
a statute  with  such  a regard  for  particulars 
as  to  cover  every  exigency  that  may  arise  in 
the  future j and,  second,  because  a restric- 
tion of  the  board's  powers  to  the  letter  of 
the  lav/  would  destroy  Its  efficiency  and  to 


(6) 


Hr,  Martin  J,  Collins 


that  extent  cripple  tlie  purpose  for 
which  the  institution  was  created. 

Legislatures,  therefore,  moved  by  that 
wisdom  which  is  born  of  experience 
whether  conscious  or  not  of  that  aphor- 
ism that  ’new  occasions  teach  new  duties; 
time  makes  ancient  acts  uncouth, ’ have 
contented  themselves  with  defining  in 
general  terms  the  powers  of  such  boards 
as  are  here'  undep  review,  leaving  the  dis- 
charge of  duties  not  defined  and  which 
may,  under  changed  conditions,  arise  in 
the  future,  to  the  discretion  of  the 
board . " 

From  the  above  language  of  tlie  Supreme  Court  it  seems  very 
clear  to  us  that  the  fund  in  question  of  tlie  Missouri  School 
for  the  Blind  would  not  be  required  to  be  paid  into  tlie  State 
Treasury  and,  therefore,  would  not  be  state  money, 

You  state  in  your  letter  that  you  have  "authorized  a plan 
to  request  bids  through  the  office  of  tlie  State  Purchasing' 
Agent  in  tlie  same  manner  as  is  required  for  funds  appropriated 
from  the  State  Treasury,"  We  believe  this  is  necessary,  and 
sufficient,  to  comply  with  the  other  sections  of  Article  25,  R. 
S,  Mo,  1939,  and  especially  with  Section  10868  of  said  article, 
which  reads  as  follows: 

"All  purchases  for  either  sc.hool  shall 
be  at  the  lowest  price,  and  to  this 
end  the  board  of  managers  of  such  school 
shall  require,  as  far  as  practicable,  all 
' purchases  to  be  made  from  the  lowest 

bidder,  and  shall  invite  competition  by 
requiring  its  purchasing  agent  to  notify 
leading  dealers  in  the  articles  to  be 
purchased  of  the  quantity  wanted  and  when 
to  be  delivered,  such  notices  to  bo  sent 
to  all  leading  dealers  in  the  town  where 
the  school  is  located,  and  also  to  dealers 
in  such  articles  as  are  wanted  in  any  city 
in  the  state  where  such  articles  are  pur- 
chased for  the  ordinary  trade  of  the  town 
where  tlie  school  is  located.  The  board 
shall  furnish  to  its  purchasing  agent  or 
officer  who  lias  charge  of  this  business 
suitable  blanks,  designating  the  articles 
wanted  and  the  time  they  are  to  be  delivered. 

All  bids  for  such  articles  shall  be  made  for 
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tin  articles  delivered  at  the  school 
free  of  any  c liar  go  for  freight  or 
express  age,  Dhenover  any  dealer  in 
such  article  or.  articles  as  may  be 
wanted  by  either  school  sliall  request 
the  board,  or  any  officer  of  the 
school,  to  furnish  such  dealer  with 
such  notice,  such  purchasing  agent 
shall  mail  to  such  dealer  such  notice, 
and  his  bid  shall  be  considered  with 
others  before  purchase  is  made.  At 
each  monthly  meeting  the  officer  or 
agent  whose  duty  it  is  to  make  such 
purchases  shall  lay  before  tin  board 
all  bids  received  by  him,  and  con- 
tracts made  for  such  supplies  as  he 
may  have  purchased,  and  the  accounts 
for  the  same  shall  be  allowed  and 
warrants  ordered  tlierofor  at  the  next 
meeting  of  the  board:  Provided,  such 
articles  sliall  havo  been  delivered  and 
received  by  such  agent  or  officer  ac- 
cording to  the  contract  therefor:  Pro- 
vided 3 that  nothing  in  this  article  shall 
prohibit  any  board  from  making  contracts 
for  a longer  time  than  one  month." 

It  is  noted  that  Senate  Committee  Substitute  for  Senate 
Bill  Ho.  297,  truly  agreed  to  and  finally  passed,  with  an 
emergency  clau.se,  by  the  63rd  General  Assembly,  and  approved 
by  the  Governor,  April  26,  1946,  provides  for  a director  of 
public  buildings. 

Section  118,  subsection  (d) , of  the  above  hill,  pr o- 
viding  for  the  director’s  duties  and  responsibilities,  roads 
in  part  as  follows: 

”(d)  The  Director  sliall  serve  as  an 
advisor  and  consultant  to  all  depart- 
ment heads  In  obtaining  architectural 
plans,  letting  contracts,  supervising 
construction,  purchase  of  real  estate, 
inspection  and  maintenance  of  buildings. 

Ho  contracts  shall  be  let  for  repair, 
rehabilitation,  or  construction  of 
buildings,  without  approval  of  the  Di- 
rector, and  no  claim  for  repair,  con- 
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struct  ion  or  rehabilitation  projects 
under  contract  shall  "be  accepted  for 
payment  by  the  state  without  approval 
by  the  Director:  Provided,  that  there 
is  excepted  herefrom  the  design archi- 
Teo^ural  services,  c oris true tl on,  repair. 


alteration  or  rehabilitation,  of  all 
laboratories,  libraries / olas s-r ooms , 
tecimi'cal  buildings  used,  for  'teaching 
purposes,  and'  those  buildinga  or  util 
ties  serving  sucii  educational  units. 


ties  gervlnp  such  educational  units , 
and  any  building  or  t e aching  uni  1'  bul  1 1 
wholly  or  In  'par  t~~?rom  funds  other  than 
State  appropriations' . 

(Emphasis  ours . ) 

From  tile  above  statements  in  your  letter  for  opinion,  the 
money  to  bo  used  for  the  improvements  has  been  left  to  the 
school  by  different  individuals,  and,  it  is  from  this  fund, 
and  this  fund  only,  that  you  will  pay  for  said  improvements. 
This  being  the  case,  the  proviso  of  the  above  section  will 
apply  and  the  procedure  will  be  governed  by  Article  25,  R. 

S * I,i o » 19d9  . 

Conclusion 

Therefore,  it  is  the  opinion  of  this  department  that  the 
Board  of  Managers  of  the  Missouri  School  for  the  Blind  inky 
provide  additional  facilities,  to  be  paid  out  of  a fund  that 
has  been  created,  by  gifts  from  certain  individuals  in  the 
last  few  years , 

Respectfully  submitted, 


APPROVED s 


PERSHIMG  WILSON 

Assistant  Attorney  General 


j.  h.  Wfimm.  “ 
Attorney  General 
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RE:  The  assessor  off  St.  Francois  County 
who  was  appointed  to  fill  the  vacancy 
in  the  office  does  hot  hold  office  for 
the  entire  term  but  only  until  the  be- 
ginning of  the  term  after  the  next 
general  election.  * 


Ju-ly  13,  1946 


7 “v 

Mr.  W,  E.  Coffer 
Prosecuting  Attorney 
F arming ton,  Missouri 

Dear  Mr*  Coffer: 

% * 

We  acknowledge  receipt  of  your  letter  of  recent  date  request- 
ing an  opinion  of  this  department  as  follows: 


"J.  A.  Wampler  was  elected  to  the  office  of 
Assessor  of  St*  Francois  County,  Missouri, 
at  the  General  Election  1944,  succeeding 
himself  in  office,  and  entered  upon  his  new 
duties  January  1,  1945*  He  died  in  August, 
1945,  and  C.  A,  Doubet  w’hs  appointed  by  ; the 
Governor  to  fill  the  vacancy  on  August  2&, 
*1945.  - ... 

"The  new  Constitution  (including  Schedules  2 
and  3)  became  effective  March  27,  1945. 

"The  Governor -approved  House  Dill  Ho*  469  on 
December  5,  1945* 


"My -point  of  inquiry  is  whether  or  not  an 
election  to  the  office  of  Assessor  in  St. 
Francois  County,  under-  existing  law,  will  be 
necessary  at  the  General  Election  of  1946,  or 
as  otherwise  stated,  does  the  harm  ofi-Mr. 

C,  A*  Doubet  end  In  1946  or  will  It  end  In 
September,  1949,  and  whether  the  Clerk  of  the 
County  Court  should  place  his  name  upon  the 
ballot  for  re-election  at  the  General  Election 
of  1946." 

Section  11509,  R.  S.  Mo.  1939,  readg,  as  follows: 

. "Section  11509,  Vacancies,  how  filled 


"Whenever  any  vacancy,  caused  In  any  manner 
or  by  any  moans  whatsoever,  shall  occur  or 
exist  in  any  state  or  county  Office  originally 


T 


"1 


Mr,  W,  E,  Coffer  -2 


filled  by  election  by  the  people,  other  than 
the  office  of  lieutenant-governor,  state  sen- 
ator, representative.  Sheriff  or  coroner,  such 
vacancy  shall  be  filled  by  appointment  by  the 
governor;  and  the  person  so  appointed  shall, 
after  having  duly  qualified  and  entered  upon 
the  discharge  of  his  duties  under  such  appoint- 
ment, continue  in  such  office  until  the  first 
Monday  in  January  next  following  the  first 
ensuing  general  election— at  which  said  general 
election  a person  shall  be  elected  to  fill  the 
unexpired  portion  of  such  term,  or  for  the  en- 
suing regular  term,  as  the  case  may  be,  and  shall 
enter  'upon  the  discharge  of  the  duties  of  such 
office  the  first  Monday  in  January  next  following 
said  election i Provided,  howeVer,  that  when  the 
term  to  be  filled  begins  or" shall  begin  on  any 
day  other  than  the  first  Monday  in  January,  the 
appointee  of  the  governor  shall  be  entitled  to 
hold  such  office  until  such  other  date,” 

The  legal  question  involved  is  whether  the  provision  of  the  Con- 
stitution of  Missouri  and  House  Bill  No,  469,  passed  by  the  63rd  Gen- 
eral Assembly  and  approved  by  the  Governor,  invalidates  the  pro- 
visions of  the  above  quoted  section. 

Section  11509,  supra,  was  held  constitutional  in  State  ex  rel. 
Way land  v.  Herring,  106  S,  W,  984,  208  Mo,  708,  The  court  in  that 
case  specifically  considered  Section  11,  Article  V of  the  Constit- 
ution of  1875  dealing  with  the  terms  of  appointees  appointed  by 
the  Governor  to  fill  vacancies  in  public  offices  where  the  filling 
of  vacancies  was  not  otherwise  provided  for  by  law.  This  constit- 
utional provision  read  as  follows; 


"Sec,  11,  Vacancies  in  office-Governor  may  fill 

"When  any  office  shall  become  vacant,  the  Governor, 
unless  otherwise  provided  by  lav;,  shall  appoint  a 
person  to. fill  such  vacancy,  who  shall  continue  in 
office  until  a successor  shall  have  been  duly  elect- 
ed or  appointed  and  qualified  according  to  law," 

The  provision  of  Section  4,  Article  IV  of  the  Constitution  of 
1945  relating  to  this  subject  :is  substantially  the  same  as  the  pro- 
vision of  Section  11,  Article  V of  the  Constitution  of  1875.  Section 
4,  Article  IV  reads  as  follows? 
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"Power  of  Appointment  to  Fill  Vacancies— 

Tenure  of  Appointees  .—The  governor  shall 
fill  all  vacancies  In  public  offices  unless 
otherwise  provided  by  law,  and  his  appointees 
shall  serve  until  their  successors  are  duly 
elected  or  appointed  and  qualified."  v 

The  Constitution  of  1875  carried  a section.  Section  5*  Article 
XIV,  which,  in  substance,  is  the  same  as  section  12  of  Article  VII 
of  the  Constitution  of  1945,  and  reads  as  follows; 

"Sec.  5.  Tenure  of  office 

"In  the  absence  of  any  contrary  provision,  all 
officers  now  or  hereafter  elected  or  appointed 
subject  to  the  right  of  resignation,  shall  hold 
office  during  their  official  terms,  and  until 
their  successors  shall  be  duly  elected  or 
appointed  and  qualified." 

Thus,  with  relation  to  the  question  before  us,  the  provisions  of 
the  Constitution  of  1945  are  the  same  in  substance  as  the  provisions 
of  the  Constitution  of  1875,  which  was  in  force  at  the  time  the  case 
of  State  ex  rel.  Way land  v*  Herring,  supra,  was  decided.  Since  the 
court,  in  the  Herring  case,  held  Section  11509,  supra,  constitutional 
it  follows  that  Section  11509,  supra,  is  not  in  conflict  with  the 
Constitution  of  1945  and  is  therefore  still  constitutional. 

Section  2 of  the  Schedule  of  the  Constitution  of  1945  provides, 
in  part*  as  follows: 

"Sec*  2*  Effect  on  Existing  Laws*--  All  laws 
in  force  at  the  time  of  the  adoption  of  this 
Constitution  and  consistent  therewith  shall 
remain  in  full  force  and  effect  until  amended 
or  repealed  by  the  general  assembly.#  # #" 

Since  Section  11509#  supra,  is  consistent  with  the  provisions 
of  the  new  Constitution,  it  remains  in  force,  under  Section  2 of  the 
schedule,  until  amended  or  repealed  by  the  General  Assembly.  It 
has  not,  to  date,  been  amended  or  repealed  and  is,  therefore,  still 
in  full  force  and  effect  and  must  be  controlling  in  the  matter  pre- 
sented for  our  determination*  Section  2,  page  1 of  House  Bill  No. 

469  reads  as  follows: 

"Section  2*  At  the  general  election  in  the 
year  1948  and  every  four  years  thereafter  the 
qualified  voters  in  each  county  in  this  state, 
except  those  under  township  organizations,  shall 
elect  a county  assessor*  Such  county  assessors 
shall  enter  upon  the  discharge  of  their  duties  on 
the  first  day  of  September  iext  after  their  election 
and  shall  hold  office  for  a term  of  four  years,  and 
until  their  successors  are  elected  and  qualified, 
unless  sooner  removed  from  office:  Provided,  that 
this  section  shall  not  apply  to  the  City  of  St.  Louis." 
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Tills  section  does  not  affect  the  application  of  Section  11509, 
supra,  to  the  question#  I2i  State  ex  rel.  Bothwell  v#„  Green  (1944) 

180  S.  W.  (2d)  12,  352  Mo.  801,  the  Supreme  Court  of  Missouri  had 

before  it  a question  which  was  the  same  in  principle  as  that  here 

presented#  In  that  case  the  county  collector  of  Pettis  County  was 
reelected  for  a term  to  begin  on  March  1,  1943#  He  died  on  December 
25,  1942,  and  the  Governor  then  appointed  one.  Hazel  Palmer,  to  fill 

the  vacancy  created  by  his  death#  The  court  held  that  Hazel  Palmer 

did  not  hold  the  office  for  the  full  regular  term  of  four  years  from 
March  1,  1943,  but  only  until  March  1st,  after  the  next  succeeding 
general  election.  The  court  quoted  Section  11055,  R.  3.  Mo*  1939, 
which  provided  that  the  collectors  should  "hold  their  office  for 
four  years  and  until  their  successors  are  duly  elected  and  qualified" 
It  will  be  observed  that  this  is  the  same  provision  as  is  found  in 
Section  2 of  House  Bill  No*  469,  except  for  the  word  "duly"*  The 
court  also  quoted  Section  11509,  supra,  as  being  the  general  statute 
on  filling  vacancies,  and  said  at  1*  c.  806: 


"We  must  read  in  conjunction  with  the  statute 
on  collectors  the  general  statute  on  filling 
vacancies#  # # 

The  court  further  said  at  l.c*  806  and  807: 

# #Clearly  In  this  case  the  office  became 
vacant  upon  the  incumbent's  death  and  Section 
11509  furnished  the  authority  to  fill  the 
vacancy  and  the  conditions  on  which  It  was  to 
be  filled. 

"Applying  the  provisions  of  Section  11509  to 
this  case  we  find:  a vacancy  occurred  upon  the 
death  of  Greer;  the  vacancy  was  filled  by  the 
appointment  of  Hazel  Palmer;  her  term  under  the 
appointment  expires  at  the  day  designated  for 
the  beginning  of  the  terra,,  that  is  March  1, 
after  the  first  ensuing  general  election, 
namely  the  general  election  to  be  held  In 
November,  1944;  and  her  successor  should  be 
elected  to  serve  the  remainder  of  the  term  at 
the  general  election  in  November,  1944." 

There  being  no  question,  therefore,  that  Section  11509,  supra. 
Is  still  in  full  force  and  effect,  we  must  apply  the  provision  of 
that  section  to  the  present  situation  just  as  did  the  court  in 
State  ex  rel,  Bothwell  v.  Green,  supra*  The  result  of  this  Is  that 
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the  term  of  Mr,  C,  A.  Doubet  ends  January  5,  1947.  We  understand 
that  Mr,  Doubet* s name  has  been  placed  on  the  primary  ballot  and 
he  is  therefore  eligible  to  have  his  name  placed  upon  the  ballot 
at  the  next  general  election  in  November,  1946. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the  term 
of  Mr.  C,  A.  Doubet  ends  on  the  fifth  day  of  "January,  1947,  and  if 
he  desires  to  hold  the  office  after  that  date  his  name  should  be 
placed  upon  the  ballot  at  the  general  election  in  November,  1946, 
so  that  his  candidacy  may  be  voted  on  by  the  people . 


Respectfully  submitted. 


SMITH  N.  CROWE,  JR. 
Assistant  Attorney  General 


APPROVED* 


J . E . TAYLOR 
Attorney  General 
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TAXATION  i®D  REVENUE:  five  questions  relative  to ’procedure  to'  be  • 

\ bad  under  H.C.S.fl.E'.  '"SSQ  of  the  63rd  General 
\ Assembly,  relating  to  taxat'.on  of  intangible 
f personal  property. 


Honorable  frank  0 oilier 
Pr oeecuti ng  , 1 1 or n oy 
Wright  bounty 
liouutuin  Grove , Missouri 


Dear  Dir: 


Hof ereuoo  io  laudo  to  your  letter*  of  recent  date,  re- 
questing an  official  opinion  of  this  office,  and  reusing  as 

follows: 


"As  prosecuting  attorney  of  bright  County, 
1 request  an  opinion  relative  to  the  per- 
. soiu.il  intonuiblo  property  assessment , lia- 
bility for  taxes , anti  .manner  of  collection 
in  case  of  failure  to  make  return. 


l!  1 ohn  Doe  makes  a loan  of  real  estate  and 
takes  a deed  of  trust  to  secure  the  loan, 


prop  or  county. 


Thereafter  he  soils  tiro  loan  to  Hi  chard  & 


oo , 


which  is  recorded,  in  the 

tiro 

and.  no  longer  is  interested  in  tho  loan,  ex- 
cept that  ho  collects  Lho  interest , or  pay- 
ments, from  the  maker  ana.  forwards  them  to 
Richard  hoy. 


"'file  questions 
as  follows: 


in  which  X an  interested  ur< 


"who  is  required  to  imho  return  to  the  as* 
sossor?  In  event  tho  actual  owner  of  the 


note,  Diehard  hoe. 


dls  to  make  return. 


what  is  tho  liability  of  John  woof  in 


U V 


of 


chock  of  tho  records 


■ant 


■ , and  it  bo  ascer- 
tained that  John  Doe  hud  sold  tho  loan  to 
Hie hard  hog,  and  was  not  the  actual  owner 
and.  receiving  the  income  therefrom  at  the 
date  the  a so  os  ament  was  duo,  would  ho  not  be 


Honorable  Frank  0 oilier 


entitled  to  make  showing  of  the  fact  and 
thereby  escape  liability  or  penalties? 

Would  the  fact  that  he  was  collecting  the 
income  from  the  note  require  him  to  make 
return  to  the  assessor?  Suppose  neither 
the  original  owner,  or  the  actual  owner  of 
the  note  make  return,  what  procedure  would 
be  followed , anu  what  penalties  would  at- 
tach, and  to  whom?" 

Pursuant  to  the  constitutional  mandate  found  in  Article  X 
of  the  Constitution  of  Missouri  of  1945,  the  63rd  General  As- 
sembly has  adopted  a completely  now  scheme  for  tiio  taxation  of 
intangible  personal  property  in  Missouri.  The  procedure  is 
found  in  H.O.g.K.B.  868  of  the  current  Legislature,  and  we  must 
look  to  that  statutory  enactment  to  find  the  answers  to  your 
inquiries. 


You  have  not  indicated  in  your-  letter  of  inquiry  whether 
you  aro  referring  to  tile  taxes  due  for  the  calendar  year  1946 
or  for  subsequent  years,  and  in  view  of  the  fact  that  different 
rules  arc  applicable,  we  necessarily  lunvo  answered  your  ques- 
tions in  tile  alternative,  in  each  instance  the  answer  with 
respect  to  tiio  current  tux  appears  first  under  the  separate 
paragraphing  which  we  have  assigned  to  your  five  questions*, 

We  have  also  considered  your  questions  on  tiio  basis  that  all 
parties  owning  tiio  intangible  personal  property  were  residents 
of  the  dtato  of  Missouri  and  have  disregarded  any  questions 
which  might-  arise  by  reason  of  nonresidence*  We  understand 
from  your  letter  that  t.ue  transaction  referred  to  therein  is 


the  ordinary  lending  of  money, 
a promissory  note  secured 
trust  upon  real  property, 
erty  i 


by  a 
Thai 


taking  us  evidence  of  the  debt 
li  on  in  the  form  of  a deed  of 
i such  intangible  personal  prop- 
s subject  to  "the  provisions  of  the  new  tax.  law  appears 
in  the  following  provision  of  the  act:  ”8ection  1,  (B)  In- 
tangible personal  property  means  * * : notes  * * . »»  In  the 

opinion  your  questions  have  boon,  considered  in  separate  para- 
graphs in  the  order  they  appear  in  your  letter  of  inquiry. 


1. 

Your  first  question  relates  to  determination  of  the  proper 
son  to  Moke  the  return  to  the  Director  of  Revenue  as  provided 
the  Act  mentioned. 


For  the  calendar  year  1946 . 


governed 

the  Act: 


liability  for  such  return 


following  provisions  .appearing  in  Section  2 


V 


4 •* 


f • 


-» 


H 


Honorable  Uranic  Collier 


■'H action  3.  * - * The  person  who  on  July 

1»  -94G>  owned  the  legal  title  to  or  equita- 
blo  title  or  beneficial  interest  i.d  intangi- 
ble personal  property  subject  to  this' property 
tax  tuer eon , shall  be  liable  for  sulci  tax*” 

Section  3 ox  the  not  provides  as  follows: 

"Section  3,  'i'Jie  returns  for  the  year  1946 
shall  be  filed  with  the  director  of  revenue 
on  forms  supplied  by  the  director  of  revenue, 
on  or  before  September  1,  1946,  and  the  tax 
shall  become  payable  at  the  time  the  return 
is  iaaae  and  become  delinquent  on  ITov ember  1, 
1946;  provided,  however,  that  any  person 
whose  total  tax,  under  the  provisions  of  Sec- 
troii  Ox  oms  4*.co,  amounts  to  one  dollar 
( V1 . 00 ) or  leas  shall  not  be  required  to  file 
a return." 


^01‘  "kde  calendar  year  1947  and  succeeding  years,  the  lia 
bility  xor  filing  whe  return  is  governed  by  the  provisions  of 
Section  3 of  the  Act: 


"Section  0.  The  tax  for  the  year  1947  and 
each  succeeding  year  shall  be  apportioned 
among  those  persons  who  during  the  preceding 
calendar  year  held  or  acquired  the  legal  title 
to  ox*  equitable  title  or  bexiei’icial  interest 
in  intangible  personal  property  subject  to  the 
property  tax  provided  by  Section  4 of  this  not, 
according  to  the  part  of  the  entire  yield  of 
such  property  which  they  respectively  received 
during  tno  preceding  calender  year , and  each 


such  person  snail  be  liable  for  ills  resultant 

£3  U.  _L  Ci  Ij  * ‘ * 


portion  or 


Section  7 ox'  tlio  .not  further  provides: 

’’section  7.  Hxoept  for  the  calendar  year 
1946,  every  person  who,  pursuant  to  any  provi- 
sion ox  this  .act,  is  liable  for  a property  tax 
on  Intangible  personal  property,  shall  on  or 
colors  march  13  of  tue  year  fox5  which  the  prop- 
erty is  subject  to  said  tax,  file  with  one  x)e- 
partment  ox  n avenue  on  a suitable  form,  prepared 
and  distributed  by  it,  u property  tux  return  on 
luoungibles,  snowing  the  kind  of  intangible 
owned,  tiie  amount  ox’  yield  therefrom  and  the 
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amount  of  tax  for  which  he  Is  liable  for 
tae  year  involved.  The  tax  shall  be  payable 
at  the  time  the  return  is  made  and  shall  be- 
come delinquent  on  Juno  1st  of  the  year  in 
which  it  is  due.’’ 


IX. 

* 

Your  second  question  relates  to  the  liability  of  the 
original  owner  of  the  intangible  personal  property  who  has 
transferred  his  interest  therein  to  a transferee  who  fails 
to  make  return  thereof  for  purposes  of  taxation. 

For  the  calendar  year  1946,  the  liability  for  making  the 
rot urn  is  predicated  upon  ownership  duly  1,  1946,  as  set  out 
in  ideation  2 of  the  Act,  quoted  supra.  Consequently,  If  the 
transfer  was  made  prior  to  that  date,  there  would  be  no  lia- 
bility to  make  return  on  the  original  owner  of  the  intangible 
personal  property. 

It  is  a fundamental  law  of  taxation  that  property  may 
only  be  assessed  to  the  owner  thereof.  We  quote  from  state 
ex  rel.  v.  Railway  Co.,  82  Mo.  683: 

’’This  court  held  in  Abbott  v.  Lindenbower , 

42  luo,  167,  that  ’An  assessment  in  the  name 
of  a person,  who  neither  was,  * * * the  owner 
of  the  property,  would  be  an. utterly  void 
assessment. 'u 

For  the  calendar  year  1947  and  .subsequent  years , each  per- 
son owning  the  intangible  personal  property  for  any  part  of  the 
year  is  required  to  file  a return  as  provided  by  Section  5 of 
the  Act,  quoted  supra,  here,  again,  the  rule,  quoted  from  State 
ex  rel.  v,  Railway  Co.,  cited  supra,  would  be  applicable/  and 
no  liability  could  be  placed  upon  the  transferrer  for  taxes  due 
and  .owing  by  his  transferee. 


in . 


Your  third  question  relates 
matters  relative  to  the  transfer 
during  the  year. 


to  the  d ©termination  of  factual 
of  ix'tiuv.  iblo  personal  property 


As  mentioned  in  the  ecu 
cited  supra,  any  assessment 

O JLaillj!)  ft  . i w U-l..XiXiX  OliOt  0 Lri 


a of  State  ex  rel.  v.  Railway  Co. , 
would  be  void  if  not  be sod  upon 
.o  taxpayer  would  certainly  have  the 
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right  to  iuako  necessary 
that  an  assessment  was  j 


proof  of  nonowner ship  In  the  event 
unde ■ against  him. 


IV',  ■ 

Your  fourth  Question  relates  to  the  liability  of  a per- 
son to  make  return  where  he  serves  merely  as  a conduit  for  the 
transmittal  of  collections  made  in  the  form  of  yield  on  in- 
tangible personal  property, 

he  have  quoted  from  Sections  £ and  5 of  the  Act,  deal- 
inn  with  the  calendar  years- 1946  and  1947,  and  subsequent 
years,  both  of  which  clearly  show  that  only  the  person  hold- 
ing the  legal  title  to  or  equitable  title  or  beneficial  in- 
terest in  intangible  personal  property  is  required  to  make 
return.  Applying  these  rules  to  the  situation  presented  by 
your. question,  it  is  readily  apparent  that  if  in  fact  the 
original  owner  is  merely  serving  as  a collecting  agent  for 
trie  owner  or  the  legal  titla  to  the  intangible  personal  prop- 
erty, such  collecting  agent  is  under  no  liability  to  file  a 
return. 


V. 


-Your  fifth  question  relates  to  the  procedure  to  be  fol- 


lowed 

in  the  event 

of 

a f^ilur 

o to  re 

sonhl 

property  for 

tax 

at ion • 

1 

'he  procedure 

la 

this  nog 

arct  Is 

provi a 

dons  of  the  s 

net : 

action 

‘r  • 

In  Oufjo 

any  tu: 

fail  to  i 

.Xbila. 

u retur. 

U .IS  VJ1-! 

act  or  snail 

make  uii 

in cuff 

by 


unis 


the  Director  of  Aevonuu  shall,  at  any  time 
within  three  years  after • the  return  of  such 
taxpayer  is  required  by  law  to  bo  filed, 
make  the  assessment  or  additional  assess- 
ment of  such  intangible  property  and  shall 
notify  tne  taxpayer  of  such  action  and  the 
reason  t. her  of  or.  Juoh  taxpayer  shall,  upon 
written  application  be  given  a hearing  by 
the  Director  of  Revenue  on  such  assessment 
or  additional  assessment  and  shall  have  the 
right  to  appeal  to  the  Jtate  'fax  Commissi  on 


nr  evicted  t 
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# 
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11 C action  11.  .wvery  person  who  is  liable 
for  any  tax  pursuant  to  tlio  provisions  of 
this  ,iCt  ana  who  fails  to  pay  tlie  some 
when  it  is  due  skull  be  required  to  pay 
as  part  of  sue  a tax  interest  .t  Hereon  at 
tiie  rate  of  one  per  cent  ( lyi>)  per  month 
from  such  time  but  not  to  exceed  ten  per 
cent  ( 10,-a)  per  annum,  and.  the  method,  of 
collecting  the  tax  and  jjenalty  shall  he 
the  same  as  provided  by  law  in  the  case 
of  delinquent  income  taxes.” 

“Section  Id*  every  person  who  fails  or 
refuses  t.o  make  the  return  required  by 
this  i.;Ot;  or  who  makes  any  false  or  fraud- 
ulent return  or  false  statement  in  any  re- 
turn, with  intent  to  evade  the  payment  of 
the  tax  or  any  part  thereof,  imposed  by 
this  net;  or  who  aids  or  abets  another  in 
any  attempt  to  evade  the  payment  of  the 
tax,  or  any  part  thereof,  imposed  by  this 
not;  and  every  officer  or  employee  of  any 
company  or  association  who  shall  make  or 
participate  in  the  making  of  any  false  re- 
turn, or  any  false  statement  in  any  re- 
turn required  by  this  act,  with  the  intent 
to  evade  tlie  payment  of  any  tax  hereunder, 
shall,  upon  conviction,  be  deemed  guilty 
of  a .misdemeanor  . -f 


CONC LU3I0N 


In  the . premises , wo 


are 


or 


the 


opinion: 


(1)  fhat  the  person  required  to  make  rot urn  of  intangi- 
ble personal  property  for  the  calendar  year  1940  is  the  person 
who  on  July  1 , 1946,  owned  the  legal  title  to  or  equitable 
title  or  beneficial  interest  therein , and  that  for  the  calendar 
year  1947  and  subsequent  years  ouch  person  is  anyone  who,  dur- 
ing any  part  of  the  calendar  year,  owned  the  legal  title  to  or 
equitable  title  or  beneficial  interest  in  such  intangible  per- 
sonal property; 

( S)  fhat  tne  failure  of  a transferee  to  make  return  of 
intangible  personal  property  for  taxation  purposes  will  not 
have  the  effect  of  imposing  liability  therefor  upon  his  trans- 
ferrer for  the  period  that  such  transferee  owned  the  legal 
title  to  or  equitable  title  or  beneficial  interest  in  such  in* 
tangible  personal  property; 


Honorable  Frank  Collier 
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( o)  That  no  valid  assessment  May  be  made  against  the 
transferrer  of  intangible  personal  property  unless  such 
transferrer  owned  the  legal  title  to  or  on ui table  title  or 
beneficial  interest  in  such  intangible  personal  property  for 
some  period,  of  the  calendar  year  such  as  to  subject  such 
transferrer  to  liability  for  the  tax  or  a portion  thereof; 

(4)  That  merely  acting  as  a collecting  agent  for  the 
actual  owner  of  intangible-  personal  property  and  receiving 
yield  therefrom,  which  is  transmitted  to  such  actual  owner, 
would  not  subject  such  collecting  agent  to  liability  for 
making  return; 

{ 5)  That  failure  to  file  return  of  intangible  personal 
property  would  authorise  the  Director  of  Kcvenue  to  make  an 
assessment  thereof  as  provided  by  Section  8 of  H.C.y«ii.B. 

368,  and  would  subject  the  taxpayer  to  the  civil  penalties 
provided  by  Section  11  of  said  net,  being  interest  on  such 
tax  at  the  rate  of  one  per  cent  per  month  from  the  due  data 
thereof,  but  not  exceeding i ten  per  cent  per  annum,  until 
paid,  and  to  the  criminal  penalties  provided  in  Section  18, 
making  the  evasion  of  the  provisions  of  the  Act  a misdemeanor. 


A ospeo tf ally  submitted , 


'/.ILL  F . Mv/UY,  Jr. 
Assistant  Attorney  (tenoral 

aPPHOVAJ: 


JV 

Attorney  0 oner a 1 


ASSESSOR^  f ) 

G GNST IT TJT IQBAL  LAW:  ) 

) 

) 

) 

) 


House  Bills  891  and.  890,.  which,  raise  the 
fees  of  assessors  of  third  and  fourth  class 
counties,  are  not  in  violation  of  Sec.  13, 
Art.  VII,  Const,  of  Ho.,  1945,  which  prohibits 
the  increasing  of  compensation  of  county 
officers  during  their  terms. 


December  10,  1946 


Mr.  Obye  Cocker,  President 
Missouri  Assessors  Association 
Caruther  sville  , Mis  so ur  i 


Dear  Bir: 


This  is  in  answer  to  your  request  for  an  opinion 
oi  this  department  as  to  whether  assessors  of  counties  of  the 
third  ciiu  fourth  class  shall  receive  as  their  compensation 
iocs  in  accordance  with  House  Bills  891  and  890, respectively, 
or  whether  their  compensation  during  their  present  term  shall 
be  foes  collected  in  accordance  with  Beotian  10996,  R*  3,  Mo* 
1 9o9  • 


follows  2 


Beet ion  10996,  n*  8,  mo,  1939,  provides  in  part  as” 


sembly , 


"The  compensation  of  each  assessor  shall 
be  thirty-five  cents  per  list  in  counties 
having  a population  not  exceeding  forty 
thousand,  thirty  cents  per  list  in  counties 
having  a population  of  more  than  forty 
thousand,  and  not  exceeding  seventy  thousand, 
and . twenty -i ive  cents  per  list  in  counties 
having  a population  in  excess  of  seventy 
t ho us an u inhabitants,  and  shall  be  al 1 owed 
a fee  oi  three  cents  per  entry  for  malting 
real  estate  an-  personal  assessment  books, 
all  tii©  real  estate  and  personal  property 
assessed  to  one  person  to  be  counted  as 
one  name , one— nail  of  which  snail  bo  paid 
out  of  tne  county  treasury  and  the  other 
half  out  01  the  state  treasury; 


Beet ion  1 
provides : 


of  mouse  Bill  891  of  the 


Corn  General 


"Tne  compensation  of  the  county  assessor 
in  counties  of  the  thiru  class  shall  be 
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4b  eents  per  . 1st,  and  each  county  assessor 
snail,  be  allowed  a foe  of  C cents  per  entry 
for  making  real  estate  and  tangible  personal 
risse ssneht  books*  all  the  real  estate  and 
tangible  personal  property  assessed  to  one 
person  to  be  count  on  as  one  name , one  -half 
of  nix  ion  shall  be  paid  out  of  .the.  county 
treasury-  • and  the  other  one -half  out  of  the 
state  treasury*  ilie  assessor  in . counties 
of  tne  tniru  class  shall  place  the  .street 
auereas  or  rural  route  and  post  office 
entire s s opposite  the  name  of  each  taxpayer 
on  the  tangible  personal  property  assess- 
ment book  j provided-  that  no  thine"  contained 
in  tills  section  shall  be  so  construed  as 
to  allow  any  pay  - -per  name  -for  the  names 
set-  opposite  each  tract  of  lent*,  assessed  in 
tr-.e  numerical  list*11 

beccion  1 ox  house  bill  830  of  the  6Sru  General  As 
senbly,  provides: 


"fhe  compensation  of  the  county  assessor 
in  counties  oi  the  fourth  class  having  a 
population  oX  7b00  or  more  shal ; be  45  cents 
per  list,  and.  in  counties  having  a -popula- 
tion of  less  then  7500  shall  be  45  cents  for 
each  personal  assessment  list  and  resident 
ran.  list  and  20  cents  for  each  non-resident- 
real  estate  assessment  list,  and  in  all  the 
counties  of  the  fourth  class,  each  county 
assessor  shall  be  allowed  a fee  of  G cents 
per  entry  for  making  real  estate  and-  tangible 
pvrsonax^ assessment  books,  all  the  real  estato 
ana  can;  dole  personal  property  assessed  to  one 
person  to  .be  counted  as  one  name,  one -half  of 
w.  ij.cn  Si.ifa.ll  oo  paiu  out  oi  tno  county  treasury 
and  tno  other  one -half  out  of  the  stato  treas- 


* lh©  assessor  in  counties  of 


the  fourth 


ur*3  _ 

class  snail  place  tiro  street  audross  ox*  rural 
route  and  post  office  address  opposite  the 
name  ox  each  taxpayer  on  the  tangible  per- 
sonal  property. as sec snent  book;  provided  that 
no  u.-j.j.iig  . contained,  in  tnie  section  shall  be 

JiS traeu^  as  to  allow  any  pay  per  name  for 
one  names  sot  opposite  each  tract  of  land 
assessed  in  tne  numerical  list.  K 
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in  comparing  tlie  fees  received  under  the  Revised 
Statutes  of  1939,  and  those  provided  for  by  the  63rd  General 
Assembly,  it  can  readily  be  seen  that  there  has  been  an 
increase  in  the  amount  of  these  fees*  This  raises  the  question 
of  the  constitutionality  of  these  two  house  Bills,  as  applied 
to  the  present' term  of  the  assessors,  because  Section  13,  Article 
VII  of  the  Constitution  of  1945,  provides: 

"The  compensation  of  state,  county  and 
municipal  officers  shall  not  be  increased 
during  the  term  of  office;  nor  shall  the 
term  of  any  officer  be  extended*" 

This  section  was  taken  from  Section  8,  Article  XIV  of 
the  Constitution  of  1875,  which  provides: 

"The  compensation  or  fees  of  no  State, 
county  or  municipal  officer  shall  be  in- 
creased during  his  term  of  office;  nor 
shall  the  term  of  any  office  be  extended 
for  a longer  period  than  that  for  which 
such  officer  was  elected  or  appointed," 

These  sections  are  substantially,  for  oui'  purpose,  the 
same,  except  the  word  "fees"  lias  been  left  out  of  the  Constitu- 
tion of  1945*  This  elimination  will  be  taken  up  later  in  this 
opinion. 


In  the  case  of  State  ex  rel.  Ammons  v«  farmer,  271  Mo. 
306,  196  S*  C*  1106,  the  Supreme  Court  of  Missouri  had  before 
it  the  question  of  whether  or  not  a law  fixing  the  circuit  clerk’s 
salary'at  ;ji>2,000.00  per  annum  was  unconstitutional  under  the  Con-' 
stitution  of  1875,  Before  this  salary  bill  was  enacted  the  cir- 
cuit clerk  was  compensated  for  his  duties  by  fees  but  he  was 
allowed  to  retain  only  a maximum  of  ,2,000.90  of  the  fees  collect- 
ed. It  was  admitted  that  during  the  last  four  years  he  collected 
less  than  ^2,000*00*  Regardless  of  this  fact,  the  court  held  that 
his  compensation  was  not  increased  within  the  provision  of  Bection 
8,  Article  XIV  of  the  Constitution  of  1875*  Although  we  realize 
the  question  presented  to  us  is  different  in  that  the  fees  are 
actually  Increased  Instead  of  changing  from  a fee  basis  of  compen 
sation  to  a salary  basis,  we  believe  the  ruling  in  this  case  would 
apply  to  the  question  before  us.  In  the  diamons  case  the  court 
stated,  271  Mo.,  1,  c,  317: 

"be  are  constrained  therefore  to  hold  that 

the  Act  of  1213  (Laws  1313,  p.  702)  fixed 
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the  basic  compensation  for  clerks  of 
the  circuit  courts  and  that  the  amounts 
severally  set  forth  in  that  act  as  the 
sums  in  fees  which  such  clerks  could  each 
retain  as  their  several  compensations,  con-' 
stitute  the  salaries  from  which  we  are  to 
determine  whether  the  Act  of  1915  increases 
such  compensation,  ke  have  seen  that  the 
amounts  are  the  same  in  counties  of  the 
class  hero  in  question  and  conclude  that 
as  to  the  relator  there  has  been  no  increase 
and  the  act  is  constitutional,  •*  ■&” 

The  court  in  referring  to  the  Act  of  1913  is  referring 
to  the  Act  that  set  a maximum  of  32,000,00  that  the  ciroult  clerk 
could  retain  from  fees  collected.  This,  they  stated  was  the 
basic  compensation  of  the  circuit  clerk  and  thus  is  what  they 
construed  to  be  the  compensation  of  the  circuit  clerk  within  the 
meaning  of  the  word  "compensation”  in  Section  8,  Article  XIV  of 
the  Constitution  of  1875, 

Under  the  ruling  of  the  Kmiaons  case  the  assessors  of 
the  third  : nci  fourth  class  counties  hlso  have  their  basic  com- 
pensation established  by  Section  13450,  H,  8.- Mo.  1939,  which 
provides  in  part  as  follows: 

"The  fees  of  no  executive  or  ministerial 
officer  of  any  county,  exclusive  of  the 
salaries  actually  paid  to  his  necessary 
deputies,  shall  exceed  the  sum  of  five 
thousand  dollars  for  any  one  year,  *•  -o" 

Therefore,  since  the  basic  compensation  of  the  assessors  of  third 
ana  fourth  class  counties  was  not  changed  by  House  Bills  890  and 
891,  there  would  be  no  increase  of • compensation  ana  these  two 
acts  would  bo  constitutional. 

Although  lection  13,  Article  VII  of  the  Constitution  of 
1945  does  not  now  contain  the  word  "fees,"  we  are  of  the  opinion 
thab  ices  are  contained  within  the  definition  of  the  word  "compon 
sat Ion."  in  fcn©  case  oi  it ate  cx  rel*  Immons  v*  farmer,  supra, 
the  court  stated  at  1.  c.  311,  312; 

"Moreover,  the  language  of  the  Constitu- 
tion includes  both  foos  and  salary  under 
the  comprehensive  term  compensation  as 
witness  this  language:  ’The  compensation 
or  fees  of  no  state,  county  or  municipal 


i 
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officer  shall  be  increased  during  ills  term 
of  office.'  ( ec.  8,  art,  14,  Constitu- 
tion, ) Clearly  fees  are  not  salary)  so  if 
tne  provision  of  the  section  quoted  supra 
includes  salary  at  all — and  no  one  vcould 
be  so  bold  as  to  deny  that  it  does- -then  the 
word  compensation  is  the  generic  term  and 
includes  as  used  in  the  above  provision  of 
the  Constitution,  salary,  fees,  pay,  remun- 
eration for  official  services  performed,  in 
whatever  form  or  manner,  or  at  what  soever 
periods  the  same  may  bo  paid,  * •*  *■  « * *» 

-:f  * * It  is  rclear  that  the  makers  of  our 
Constitution  used  the  word  compensation 
as  the  comprehensive  generic  term,  and  there- 
after added  the  word  'fees  * as  an  inclusive 
and  explanatory  second-thought , although  re- 
muneration by  fees  was  already  included  by 
tne  use  of  the  term  compensation,  as  witness 
the  punctuation,  which  lacks  the  comma  after 
the  word  compensation, ” - ' 

Here  the  court  merely  treats  the  Word  "fees"  as  surplusage,  which 

would  have  no  bearing  on  our  question. 


Conclusion 


Therefore , it  is  the  op 
after  July -1,  1346,  assessors  of 
counties  are  entitled  to  charge  f 
Dills  891  and  800,  respectively, 
v5,000.00  per  annum  in  accordance 
1939. 


inion  of  this  department  that 
the  thiru  and  fourth  class 
ees  in  accordance  with  House 
and  may  retain  a maximum  of 
with  beet ion  13450,  K.  S.  Mo 


# 


lie spoct fully  submitted. 


it  utoiilii  \j  W ID DOi'I 

Assistant  Attorney  General 


APPRO  V ■.,0: 


«J.  k.  TAYLOR 
Attorney  General 

Pi'pc'rs. 


TAX  LEVY:  An  increase  in  the  le^ry  above  the  constitutional 
'and.  statutory  limit  of  'cakes  for  public  health 
purposes  would,  be  ■unconstitutional*  when  such 
levy  is  ordered  by  the  circuit  court. 


r.  J,  V,  Conran 
Prosecuting  Attorney 
now  ad  rid.  County 
Row  ndrid,  Missouri 


Hover, Poor.  14,  1946 


Dear  Sirs  ‘ 

■% 

This  acknowledges  receipt  of  your  request  for  an  opinion 
based  on  tho  following  facts: 

"Our  County  Court  has  made  a lovy  of  50^ 
on  the  $100.00  assessed  valuation  for 
general  revenue  purposes  in  this  county, 
and  we  understand,  that  to  be  the  limit 
allowed  under  the  new  constitution,  the 
same  as  it  was  under  the  old  constitution, 

"Row  the  County  Court  3©ems  to  desire  that 
an  additional  levy  bo  made  for  public 
health  purposes;  specifically  to  aid  the 
OUT  spraying  program  for  tho  year  1947. 

This  project  has  proven  very  beneficial 
to  this  part  of  the  state, 

"We  notice  that  the  now  constitution  pro- 
vided -for  such  a lovy  in  addition  to  the 
limitation  of  50f/  on  the  100.00  assessed 
valuation,  provided  the  legislature  passes 
a law  for  such  purposes,  and  we  observe  that 
the  legislature  has  now  enacted  sections 
11040  and  11041  of  the  Laws  for  the  year 
1945,  which  would  seem  to  relate  to  this 
subject  matter. 

"However  we  note  that  in  section  11040  men- 
tion is  made  that  the  tax  levies  mentioned 
therein  shall  include  those  for  public 
health  and  etc.  The  point  that  has  us  wor- 
ried is  whether  or  not  this  would  make  it 


hr.  J.  V.  Conran 


necessary  to  include  such  a levy  with  the 
others  made  for  general  revenue  purposes 
and  limit  the  total  to  50^f  on  the  glOO.OO 
assessed  valuation.  In  other  words,  the 
thing  we  desire  to  know  is  whether  under 
the  existing  state  of  the  law,  our  County 
Court  can  levy,  a tax  in  excess  of  the  SOf/ 
on  the  glOO.OO  assessed  valuation  for  pub- 
lic health  purposes  by  following  the  pro- 
cedure outlined  in  section  11041  of  the 
1945  statutes.*' 

v 

Section  11(b)  of  Article  X of  the  1945  Constitution  pro- 
vides: 

"Any  tax  imposed  upon  such  property  by 
municipalities,  counties  or  school  dis- 
tricts, for  thoir  respective  purposes, 
shall  not  exceed  the  following  annual 
rates: 

"For  counties'  - thirty-five  cents  on  the 
hundred  dollars  assessed  valuation  in 
counties  having  three  hundred  million 
dollars,  or  more,  assessed  valuation,  and 
fifty  cents  on  the  hundred  dollars  assessed 
valuation  in  all  other  counties;  # " 

Now • Madrid  County  has  an  assessed  valuation  of  loss  than 
threo  hundred  million  dollars,  hence  the  fifty  cent  maximum 
would  be  applicable.  * 

% 

The  Now  Madrid  County  Court,  having  made  the  maximum  levy 
allowed  by  the  Constitution  of  1945,  would  be  precluded  from 
making  an  additional  levy  unless  authority  for  such  is  contained 
in  the  Constitution. 

Section  11(c)  of  Article  X of  the  1945  Constitution  pro- 
vides for  an  additional  levy  for  certain  purposes  by  specific 
methods  and  under  certain  circumstances , and  is  as  follows: 

"In  all  municipalities,  counties  and  school 
districts  the  rates  of  taxation  as  herein 
■'  limited  may  be  increased  for  their  respec- 
tive purposes  for  not  to  exceed,  four  years, 
when  the  rate  and  purpose  of  the" increase 
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are  submitted  to  a vote  and  two-thirds  of 
the  qualified  ©lectors  voting  thereon  shall 
vote  therefor j provided  that  the  rates 
herein  fixed,  and  the  amounts  by  which  they 
nay  be  increased,  may  be  further  limited  by 
lawj  and  provided  further,  that  any  county 
or  other  pol 1 t 1 cal  subdi vi a i on , when  author- 
ized by  law  and  within  the  limits  fixed  by 
law,  may  levy  a rate  of  taxation  on  all 
property  subject  to  its  taxing  powers  in. 
excess  of  -bhe  rates  herein  limited,  for  li- 
brary, Hospital,  public  health,  "recreation 
grounds  and  museum  purposes,'11 

( Empha s is  ours.) 

Other  than  by  a two-third  vote  of  the  people,  the  under- 
lined portion'  of  this  section  of  the  Constitution  authorizes  an 
increase  in  levy  only  when  authorized  by  law  and  then  only  for 
library,  hospital,  public  health,  recreation  grounds  and  museum 
purposes. 

The  question  then  arises  as  to  whether  the  Legislature, 
pursuant  to  this  constitutional  provision,  authorized  any  such 
increase  in  the  levy.  Dealing  with  the  taxes  to  be  assessed, 
levied  and  collected,  the  General  Assembly  enacted  Section 
11040,  Mo,  R*S,A,  1939,  House  Committee  Substitute  for  House 
Bill  No,  468,  Section  1,  which  is  as  follows: 

"The  following  named  taxes  shall  hereafter 
be  assessed,  levied  and  collected  in  the 
several  counties  in  this  state,  and  only 
in  the  manner,  and  not  to  exceed  the  rates 
proscribed  by  the  Constitution  and  laws  of 
this  state,  viz,:  The  stats  tax  and  taxes 
necessary  to  pay  the  funded  or  bonded  debt 
of  the  state,  county,  tov/nship,  municipality, 
road  district,  or  school  district,  the 
taxes  for  current  expenditures  for  counties, 
townships,  municipalities,  road  district 
and  school  district,  including  taxes  which 
may  be  levied  for  library,  hospitals,  public 
health,  recreation  grounds  and  museum  pur- 
poses, a3  authorized- by  law.'1 

This  section  expressly  provides  that  the  levy  made 
eludes  expenses  for  public  health,  etc,,  and  precludes. 


in- 

rather 
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than  authorizes,  an  additional  lovy  for  such  items,  and  unless 
other  statutes  could  be  found  directly  authorizing  an  increase 
above  the  maximum  set  by  the  Constitution  and  by  this  statute 
for  such.  purposes  as  public  health*  an  additional  levy  would  be 
unconstitutional* 

Then  follows  Section  11041,  Mo.  R*S. A.,  House  Committee 
Substitute  for  House  Bill  No*  468,  Section  1,  which  is  the  only 
statute  we  are  able  to  find  providing  for  an  additional  levy 
above  the  constitutional  and  statutory  limitations.  Said  section 
is,  as  f ollows : 

"No  other  tax  for  any  purpose  shall  be 
assessed,  levied  or  collected,  except 
under  tho  following  limitations  and  con- 
ditions, viz.t  The  prosecuting  attorney 
or  county  counselor  of  any  county,  upon 
the  request  of  the  county  court  of  such 
county  - which  request  shall  be  of  record 
with  the  proceedings  of  said  court,  and 
such  cohrt  being  first  satisfied  that 
there  exists  a necessity  for  the  assess- 
ment, levy  and  collection  of  other  taxes 
than  those  enumerated  and  specified  in 
■ the  preceding  seotlon  - shall  present  a 
petition  to  the  circuit  court  of  his 
' county,  or  to  the  judge  thereof  in  vaca- 
tion, setting  forth  the  facts  and  specify- 
ing the  reasons  why  such  other  tax  or 
taxes  should  be  assessed,  levied  anci  col- 
lected j and  3uch  circuit  court  or  judge 
thereof,  upon  being  satisfied  of  the  neces- 
sity for  such  other  tax  or  taxes,  and  that 
the  assessment,  levy  and  collection  thereof 
will  not  bo  in  conflict  with  tho  Constitu- 
tion and  laws  of  this  state,  shall  make  an 
order  directed  to  the  county  court  of  such 
county,  commanding  such  court  to  have 
assessed,  levied  and  collected  such  other 
tax  or  taxes,  and  shall  ©nforco  such  order 
by- mandamus  or  otherwise.  Such  order, 
when  so  granted,  shall  be  a continuous 
order,  and  shall  authorize  ttoo  annual  as- 
sessment, levy  and  collect ion  oi  such  o t ne r 
tax  or  taxes  for  tho  purposes  in  tho  order 
mentioned  and  specified,  and  until  such 
order  be  modified,  set  aside  and  annulled 
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by  the  circuit  court  or  judge  thereof 
granting  the  same:  Provided,  that  no  such 
order  shall  he  modified,  set  aside  or  an- 
nulled, unless  it  shall  appear  to  the  satis- 
faction of  such  circuit  court,  or  judge 
thereof,  that  the  taxes  so  ordered  to  be 
assessed,  levied  and  collected  are  not 
authorized  by  the  Constitution  and  laws  of 
this  state,,  or  unless  it  shall  appear  to 
said  circuit  court,  or  judge  thereof,  that 
the  necessity  for  such  other  tax  or  taxes, 
or  any  part  thereof,  no'  longer  exists* *f 

(Emphasis  ours*)  >' 

The  underlined  parts  of  this  section  clearly  shov^  that  an 
additional  levy,  as  authorized  therein,  must  be  for  taxes  and 
purposes  other  chan  those  specified  in  Section  11040,  Mo.  R*3*A 
whicH  is  the  preceding  section  and  in  which  public  health  is 
specified  and  included. 


Conclusion* 

It  is  therefore  the  opinion  of  this  department  that  an 
additional  levy  of  tax  ordered  by  the  circuit  court,  above  the 
fifty  cent  maximum  set  by  the  Constitution  and  statute,  for 
the  purpose  of  public  health  would  be  unconstitutional* 


Respectfully  submitted. 


W.  BRADY  DUNCAN 

Assistant  Attorney  General 

APPROVED : 


J»  HT*  TAxLOR 

Attorney  General 


SSHOlM:;.  ) 
SERVICEMEN: ) 


(1,)  University  of  Missouri  may  charge  Ve ie*rar*' . 
Administration  non-resident  tuition  fees  for  resident 
veterans;  (2)  Lincoln  University  may  charge  Veterans 
Administration  non-resident  tuition  fees  for  resident 
veterar.s;  (3)  Sta^a  Teachers  Colleges  may  charge 
Veterans  Administration  non-resident  tuition  fees  for 
re  s iden t ve  ter ans , 


January  23,  1946 


Honorable  Ray  J,  Cunningham 
Chief  Attorney 
Votorans  Administration 
VO 7 Market  Stroot 
St « Louis  1,  Missouri 


// 

/ % 4 
' / 


Doar  Sir: 


\7e  are  horoby  withdrawing  an  official  opinion  issued 
to  you  by  this  department  on  July  9,  1945,  holding:  (1)  that 
tho  University  of  Missouri  may  not  charge  Votorans1  Adminis- 
tration tuition  for  veterans  over  the  ago  of  16  years  who  are 
residents  of  tho  State  of  Missouri;  (2)  that  stato  t anchors 
colleges  may  not  charge  Veterans1  Administration  tuition  foos 
for  votorans  that  are  residents  of  the  State  of  Missouri,  un- 
loss they  charge  tuition  to  all  residents  of  the  Stato  of  Mis- 
souri* 


Tho  opinion  mentioned  above  was  based  upon  the  pro- 
visions of  Public  Law  546,  78th  Congress  (Servicemen’s  Read- 
justment Act  of  1944),  Section  1505,  which  authorized  the  de- 
duction of  any  benefits  roceivod  by,  or  paid  for,  any  veteran 
under  tho  Servicemen’s  Readjustment  Act  of  1944,  tho  samo  being 
charged  against  and  deducted  from  any  later  adjusted  compensa- 
tion that  might  have  been  provided  for  tho  veteran  in  the 
future,  making  the  payment  of  tuition  by  the  Veterans- Adminis- 
tration in  roality  a contingent  liability  that  would  have  been 
deducted  from  any  future  adjusted  compensation  that  possibly  v 
in  tho  future  might  personally  affoct  tho  veteran  in  his  own 
rights* 

Since  rendition  of  tho  opinion  on  July  9,  194-5,  Sec- 
tion 1505,  supra,  has  boon  repealed  by  Section  9 of  Public  Law 
268,  79th  Congress,  finally  passed  and  approved  December  28, 
1945  , 

Since  the  repeal  of  Soction  1505,  supra  (Servicemen’s 
Reajustment  Act  of  1944) , tho  reason  that  tho  University  of 


Honorable  Kay  J,  Cunningham  - 2 


Missouri  was  not  permitted  to  charge  and  receive  from  the 
Veterans  Administration  tuition  fees  for  veterans  properly  en- 
rolled as  students  under  the  provisions  of  Public  Law  546, 

78th  Congress,  and  that  the  state  colleges  were  not  permitted 
to  charge  and  receive  from  the  Veterans  Administration  tuition 
fees  for  veterans  properly  onrollod  as  students  under  the  pro- 
visions of  Public  Law  346,  78th  Congress  (Servicemen’s  Read- 
justment Act  of  1944),  no  longer  exists. 

~ The  Administrator  of  Veteran  affairs.  General  Hines, 
requosted  a number  of  persons  connected  with  educational  insti- 
tutions to c erve  as  an  advisory  committee  to  the  Veterans 
Administration  in  determining  operating  policies  under  the 
GI  Bill*  The  members  of  that  advisory  committee  included  the 
civilian  members  of  the  joint  Army-Navy  Board  of  contract 
negotiations,  which  established  the  policies  for  the  war  train- 
ing courses  contracts  of  the  Army  and  Navy,  That  advisory 
committee  recognized  the  inequity  of  allowing  state-supported 
universities  the  regular  resident  tuition  only,  and  since  the 
Army  and  Navy  had  made  contracts  with  the  state  universities 
on  the  basis  of  the  payment  of  non-resident  tuition  in  addition 
to  regular  fees,  it  was  felt  that  this  would  be  a fair  arrange- 
ment for  the  payment  of  fees  and  tuition  under  the  provisions 
of  the  GI  Bill. 

Under  date  of  "larch  7,  1945,  the  Veterans  Administra- 
tion accordingly  issued  a letter  of  instructions  for  the  guid- 
ance of  all  concerned  on  the  siibject  of  whether  under  Public 
Lav/  No.  16  and  No.  346,  73th  Congress,  there  is  authority  to 
pay  a charge  for  instruction  of  trainoos  in  excess  of  that  paid 
for  other  students  for  idontical  courses  of  instruction.  Para- 
graph A,  Item  (2)  of  that  letter  roads  as  follows; 

”In  tho  case  of  State  and  municipal 
schools,  colleges,  or  univors ities , 
and  other  approved  Institutions  vhich 
have  non-resident  tuition  foes,  the 
charges  for  such  tuition,  laboratory, 
library,  health.  Infirmary  and  other 
similar  foes  which  were  in  effect  prior 
to  Juno  22,  1944,  or  as  may  bo  estab- 
lished after  said  dato  if  applicable  to 
all  classes  of  students  aro  determined 
as  the  customary  charges  for  all  veteran 
' trainees  except  that  the  charge  for  the 

tuition  fee  of  a full-time  veteran 
trainee  shall  bo  not  loss  than  $15.00 
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por  month  ($45*00  per  ouarter  or  $60.00 
por  semester),  provided  that  the  charges 

are  not  in  conflict  with  existing  laws 
or  other  legal  requirements*  Under  this 
provision  a school  may  not  charge  to  a 
resident  veteran  such  part  of  a non- 
resident tuition  fee  as  will  rosult  in  a 
charge  in  excess  of  $500  for  an  ordinary 
school  year," 

The  above  paragraph,  read  in  its  entirety,  definitely 
contemplates  the  payment-  of  non-resident  tuition  f ees  as  the 
customary  charges  for  all  veteran  trainees  as  a general  propo- 
sition* he  understand  that  some  3treas  is  laid  on  the  words 
"provided  that  the  charges  are  not  In  oonflict  with  existing 
laws  or  other  legal  requirements"  by  the  Veterans  Administration 
as  raising  some  doubt  on  the  question  of  whether  or  not  non- 
resident tuition  can  be  paid  for  resident  veteran  trainees.  It 
would  seem  that  such  words  could  not  have  been  intended  to 
nullify  the  effect  of  the  language  in  Idle  first  part  of  the 
paragraph  determining  the  non-resident  foes  to  be  the  customary 
charges  for  all  veteran  trainees,  subject  to  the  $500  maximum 
limitation* 


If  we  are  to  give  meaning  to  the  entire  paragraph  in 
ouestion  and  to  carry  out  the  apparent  intention  of  those  who 
participated  in  formulating  the  program,  the  applicability  of 
the  words  "provided  that  the  charges  are  not  in  conflict  with 
existing  laws  or  other  legal  requirements,"  must  be  restricted 
to  those  cases,  and  those  oases  only,  where  "existing  statutes 
or  othor  legal  requirements"  definitely  forbid-  the  university 
from  accepting  any  sum  in  excess  of  the  resident  tuition  and 
fees  for  resident  students. 

The  Constitution  of  the  State  of  Missouri,  1945, 
Article  IX,  Section  9,  provides  as  follows? 

"The  government  of  the  State  University 
shall  be  vested  in  a Board  of  Curators 
consisting  of  nine  members  appointed  by 
the  dovernor,  by  and  with  the  advice  and 
consent  of  the  Senate  .x  * * " 

Soctlon  10814,  Missouri  Statutes  Annotated,  grants  the 
Board  of  Curators  the  right  to  colloct  reasonable  tuition  in  the 
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professional  departments,  and  necessary  foos  for  maintaining 
the  laboratories  in  all  departments  of  the  university,  and  to 
establish  all  reasonable  fees  for  library,  hospital,  incidental 
expenses  or  late  registration,  as  they  may  deem  necessary. 

Pursuant  thereto  the  University  through  its  Board 
of  Curators  has  been  accepting  resident  veteran  trainees  upon 
a non-resident  tuition  basis  as  contemplated  by  the  provisions 
of  the  Veterans  Administration  sorvice  letter  mentioned  supra, 
and  we  do  not  find  that  the  acceptance  of  these  students  upon 
3uch  basis  is  in  any  way  "in  conflict  with  Missouri  laws  or 
other  legal  requirements'*  so  as  to  preclude  the  University  of 
Missouri  from  receiving  tuition  for  such  trainees  from  the 
Veterans  Administration, 

As  to  Lincoln  University,  its  control  and  management 
is  under  a Board  of  Curators  appointed  by  tho  Governor-,  with 
the  advice  and  consent  of  the  Senate,  Under  the  provisions  of 
Lection  10V78,  H,  S,  Mo,  1939,  it  is  provided  that  the  Board 
of  Curators  of  Lincoln  University  shall  be  organized  after  the 
manner  of  tho  Board  of  Curators  of  the  State  University  of 
Missouri , and  that  they  shall  have  the  same  general  powers  and 
authority. 

In  regard  to  the  State  teachers  collages,  they  are 
divided  Into  five  districts,  known  as  tho  Northeast  Missouri 
State  Teachers  College,  Central  Missouri  State  Teachers  College, 
Southeast  Missouri  State  Teachers  College,  Southwest  Missouri 
State  Teachers  Colloge  and  Northwest  Missouri  State  Teachers 
College,  and  all  of  these  teachers  colleges  are  under  the 
general  control  and  management  of  their  board  of  regents,  which 
for  each  school  are  appointed  by  the  Governor,  with  the  advice 
and  consent  of  the  Senate, 

There  is  no  statutory  provision  in  regard  to  the  pay- 
ment of  tuition  In  the  various  stjato  touchers  colleges,  and  if 
the  board  of  regents  of  any  of  tho  state  teachers  colleges  de- 
sires to  admit  veteran  trainees  upon  a non-resident  tuition 
basis  as  contemplated  by  the  provisions  of  the  Veterans  Admin- 
istration service  letter  mentioned  supra,  we  find  that  tho 
acceptance  of  those  students  upon  such  basis  is  not  "in  conflict 
with  Missouri  lav/s  or  other  legal  requirements"  so  as  to  pre- 
clude the  various  state  teachers  colleges  from  receiving  tuition 
for  trainees  on  a non-resident  basis  from  the  Veterans  Adminis- 
tration, 
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Goncluaion 

Therefore,  it  Is  the  opinion  of1  this  department 
that  (l).tho  University  of  Missouri,  under  the  laws  of  the 
State  of  Missouri,  is  permitted  to  charge  and  receive  from 
the  Veterans  Administration  tuition  foes  for  all  veterans 
proporly  enrolled  as  students  under  the  provisions  of  Public 
Lav;  346,  78th  Congress  (Servioemen’s  Readjustment  Act  of  1944), 
based  upon  the  non-resident  tuition  fees  as  ordered  and  approved 
by  the  Board  of  Curators  of  the  University  of  Missouri;  (2) 
Lincoln  University,  under  the  laws  of  the  State  of  Missouri,  is 
permitted  to  charge  and  receive  from  the  Veterans  Administration 
tuition  fees  for  all  veterans  proporly  enrolled  as  students 
under  the  provisions  of  Public  Law  346,  78th  Congress  (Service- 
men^ Readjustment  Act  of  1944),  based  upon  the  non-ro3ident 
tuition  foes  as  ordered  and  approved  by  the  Board  of  Curators 
of  Lincoln  University;  and  (3)  the  Hortheast  Missouri  State 
Teachers  College,  Central  Missouri  State  Teachers  College, 
Southeast  Missouri.  State  Teachers  College,  Southwest  Missouri 
State  Teachers  College  and  Northwest  Missouri  State  Teachers 
College,  under  the  laws  of  the  State  of  Missouri,  are  permitted 
to  charge  and  receive'  from  the  Veterans  Administration  tuition 
fees  for  all  veterans  proporly  enrolled  as  students  under  the 
provisions  of  Pxiblic  Lav;  346,  78tli  Congress  (Sorvicomen’s  Re- 
adjustment Act  of  1944)  basea  upon  the  non-resident  tuition  fees 
as  ordered  and  approvod  by  the  Doard  of  Regents  of  the  various 
state  teachers  colleges. 


Respectfully  submitted, 


A.  V.  OWSLEY 

Assistant  Attorney  General 


APPROVED ; 


J7  IS.  TAYLOR 
Attorney  General 


AVOjLG 


SHERIFFS : 


Reports  required  to  be  made  in  third  class  counties. 


May  24,  1046 


Honorable  Marshall  Craig 
Prosecuting  Attorney 
Mis  s i s s ippi  C ounty 
Charleston,  Missouri 


FILED 
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Dear  Sir: 


We  hereby  acknowledge  receipt  of  your  letter  of  recent 
date,  requesting  an  opinion  of  this  department,  reading  as 
follows  s 

"The  opinion  of  your  department  is  desired 
in  connection  with  the  question  as  to  just 
what  reports  are  required  to  be  made  by 
the  3ho riff  of  a County  where  the  popula- 
tion, as  shown  by  the  last  census,  is  between 
20,000  and  25,000.  Should  a monthly  report 
be  made  for  board  of  prisoners  and  also  for 
all  fees,  both  oivil  and  criminal V In  addi- 
tion should  a quarterly  report  bo  made  to  the 
County  Court?" 

It  is  well  settled  that  the  collection  of  foes  by  a 
public  official  must  have  a statutory  basis.  Sections  15411 
and  13414,  R*  S.  Mo.  1930,  provide  for  the  fees  that  a sheriff 
is  entitled  to,  both  civil  and  criminal . Section  13416,  R.  S. 
Mo.  1939,  provides  for  the  amount  of  compensation  that  he  shall 
be  allowed  for  boarding  prisoners.  These  sections  do  not  pro- 
vide for  any  reports  to  bo  made  by  him  to  the  county  court. 

Section  13444,  R.  3.  Mo,  1939,  provides  for  the  manner  in 
which  a sheriff  must  keep  an  account  of  all  foos  collected  by 
him.  lie  must  then  account  quarterly  to  the  county  court  for 
all  fees  ho  has  received  as  provided  by  Section  13450,  R,  3. 

Mo'.  1939,  which  roads,  in  part,  as  follows: 

" "•  e After  the  first  day  of  January,  1891, 
every  such  officer  shall  make  return  quarter- 
ly to  the  county  court  of  all  foo3  by  him 
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received,  and  of  the  salaries  by  him 
actually  paid  to  his  deputies  or  as- 
sistants, stating  the  same  in  detail 
and  verifying  the  sane  by  his  affidavit; 
and  far  any  statement  or  omission  in  such 
return  contrary  to  truth,  such  officer 
shall  be  liable  to  the  penalties  of  will- 
ful and  corrupt  perjury.” 

Therefore,  it  can  readily  be  seen  from  a reading  of  the 
above  statutes  that  the  only  report  that  is  required  of  the 
sheriff  to  be  made  to  the  county  court  for  the  collection  of 
foes  is  a quarterly  one. 

section  13774,  K.  S.  Ho.  1939,  provides  for  the  manner 
in  which  a sheriff  may  report  the  boarding  of  prisoners  to 
the  county  court,  and  reads,  in  part,  as  follows: 

''Hereafter  when  any  person  or  persons 

shall  be  confined  in  the  common  jail 

for  any  criminal  offense,  the  sheriff  • ,, 

or  jailer  may  make  out  and  present  to 

the  county  court  at  its  regular  session, 

a bill  for  all  board  due  him  for  the 

board  of  such  prisoners;  » •»  •*  •>  * » -*n 

The  vorb  "may”  may  be,  and  usually  is,  employed  as  im- 
plying permissive  and  not  mandatory  action  or  conduct.  State 
v.  The  Han.  & St.  Joseph  RR.  Co.,  51  Ho.  532.  Therefore,  the 
above  statute  does  not  make  any  report  for  the  boarding  of 
prisoner's  mandatory,  but  if  the  sheriff  so  desires  he  may 
make  his  report  at  the  regular  session  of  the  county  court. 

If  he  does  not  make  any  such  report,  then  the  county  court 
can  require  him  to  do  so  undor  Section  13859,  R.  S,  Mo.  1939, 
which,  provides  as  follows; 

"it  shall  be  the  duty  of  all  courts  of 
record,  at  each  term  thereof,  to  settle 
with  the  sheriffs  or  marshals  for  all 
moneys  by  them  received;  or  which  they 
ought  to  have  collected,  for  the  use  of 
their  respective  counties,  and  have  not 
boforc  accounted  for.  They  shall  cause 
their  clerks  to  make  out  a list  of  all 
sums  chargeable  to  said  sheriffs  or 
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marshals  and  payable  to  the  counties, 
specifying  on  what  account,  and  cause 
the  same  to  be  certified  under  the  . 

3aal  of  the  court,  which  certificate 
shall  be  immediately  transmitted  to 
the  clerks  of  the  county  courts  of 
the  counties  to  which  such  moneys  are 
payable  who  shall  charge  the  same  ac- 
cordingly.” 

The  county  courts  were  created  by  Article  VI  of  the 
Constitution  of  Missouri,  1875.  They  are  courts  of  record 
and  would  come  within  the  above  statute.  Article  VI,  Sec, 

36,  Constitution  of  Missouri,  1875,  provides: 

"In  each  county  there  shall  be  a county 
court,  which  shall  be  a court  of  record, 
and  shall  have  jurisdiction  to  transact 
all  county  and  such  other  business  as 
may  be  prescribed  by  lav/.  The  court 
shall  consist  of  one  or  more  judges, 

. ..  not  exceeding  three.,  of  whom  the  probate 

judge  may  be  one,  as  may  be  provided  by 
law.” 

Section  13839,  supra,  requires  the  report  at  each  "term. 
The  terms  of  the  county  court  are  provided  for  in  Section 
2485,  R.  S.  Mo.  1939,  which  reads  as  follows: 

"Pour  terms  of  the  county  court  shall  be 
lie  Id  in  each  county  annually,  at  the 
place  of  holding  courts  therein,  commen- 
cing on  the  first  Mondays  in  February, 

May,  August  and  November.  The  county 
courts  may  alter  the  times  for  holding 
their  stated  terms,  giving  notice  thereof 
in  such  manner  a3  to  them  shall  seem  ex- 
pedient; Provided,  that  in  counties  now 
containing  or  that  may  hereafter  contain 
seventy-five  thousand  or  more  inhabitants , 
and  where  county  courts  are  now  or  may 
hereafter  be  held  at  more  places  than  one 
and  at  other  places  than  tho  county  seat, 
the  terms  of  said  court  shall  be  held 
monthly  and  alternately  at  the  county 
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seat  and  such  other  place  as  may  be 
provided  for  the  holding  of  such  court, 
and  each  monthly  term  shall  commence 
on  the  first  Monday  in  each  month,” 

By  reading  the  above  sections  of  the  Statutes,  and  the 
one  section  of  the  Constitution,  together,  v/e  are  of  the 
opinion  that  the  sheriff  may  make  a report  at  each  regular 
session,  but  if  he  does  not  he  is  required  to  make  one  at 
each  term  of  the  county  court.  It  should  be  noted  here  that 
if  the  sheriff  does  make  a report  -at 'each  regular  session  he 
is  required,  under  Section  13839,  supra,  to  account  only  for 
that  which  he  has  not  before  accounted. 

It  is  interesting  to  note  that  House  Bill  Ho,  899,  passed 
by  the  63rd  General  Assembly  and  approved  by  the  Governor, 
provides  for  monthly  reports  by  the  sheriff  to  the  county 
court  of  all  fees,  both  civil  and  criminal,  and  a monthly  report 
for  the  boarding  of  prisoners.  This  bill  was  approved  by  the 
Governor  on  April  19,  1946,  but  does  not  become  effective  before 
July  1,  1946. 

The  sheriff  has  a further  report  to  make  in  connection  with 
partition  sales,  as  provided  by  Section  1753,  ,R.  S,  Mo,  1939, 
but  this  is  not  a regular  report,  nor  is  It  one  to  be  made  to 
the  county  court. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that  a 
sheriff,  of  a county  whose  total  population  by  the  last  census 
is  between  20,000  and  25,000,  (1)  Is  required  to  make  a report 
of  all  fees,  both  civil  and  criminal,  quarterly  to  the  county 
court,  and,  (2)  is  required  to  make  a report  at  each  term  of 
the  county  court  for  the  boarding  of  prisoners.  If  ha  has  not 
before  accounted  for  same . 

Respectfully  submitted. 


APPROVED:  PERSHING  WILSON 

Assistant  Attorney  General 

J,  E.  TAILOR 
Attorney  General 
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SCHOOLS : 

COUNTY  COURTS: 


t 


RE:  The  county  court  must  pay  clerical  help  of 

the  superintendent  of  schools  in  Mississippi 
County  within  the  limits  prescribed  in  HCSHB  No* 
770  . 


July  23,  1946 


FILED 


Mr.  Marshall  Craig 
Prosecuting  .Attorney 
Charleston,  Missouri 

Dear  Mr.  Craig:  . , 

This  will  acknowledge  receipt  of  your  letter  of  recent 
date  requesting  an  opinion  of  this  department  as  follows: 


‘'Section  10622.1  Laws  of  Missouri  June  1946, 
states  in  part,  “#  •>'<■  *the  County  Superin- 
tendent of  Public  Schools  shall  be  permitted 
to  employ  clerical  assistance,  # # , 

' “We  would  like  to  have  the  opinion  of  your 

department  with  reference  to  whether  or  not 
any  desoretion  is  left  with  the  County  Court 
in  the  hiring  of  clerical  help  for  the 
County  S\iperintendent‘.  In  other  words  does 
the  above  section  mean  that  the  County  Court 
must  pay  a clerical  for  the  Superintendent  of 
Schools  if  he  desires  that  one  be  employed. 

“The  County  Superintendent  of  Schools  in  the 
County,  which  Is  a County  of  third  class, 
desires  to  have  clerical  help,  but  the  County 
Court  feels  that  It  is  not  necessary  and 
wants  to  know  whether  or  not  they  have  auth- 
ority to  refuse  his  request." 

The  statute  relating  to  the  clerical  assistance  of  the 
county  superintendent  of  schools  In  third  class  counties,  of 
which  Mississippi  County  is  one,  is  Section  10618.2  of  HCSHB 
No.  770,  passed  by  the  63rd  General  Assembly  and  approved  by 
the  Governor,  and  effective  ninety  (90)  days  from  April  2,  1946. 
This  section  reads  as  follows: 

“Gee.  10618.2  Traveling  expenses — clerical 
assistance 

“The  county  superintendent  of  public  schools 
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■ shall  be  allowed  out  of  the  county  treasury 
not  to  exceed  twenty-five  per  cent  of  his 
annual  salary  for  actual  and  necessary  travel- 
ing expenses.  The  county  superintendent  of 
public  schools  shall  be  permitted  to  employ 
clerical  assistance,  to  whom  there  shall  be 
paid  not  less  than  seven  hundred  fifty  dollars 
($750)  nor  more  than  one  thousand  five  hundred 
dollars  ($1500)  annually  to  be  determined  and 
fixed  by  the  county  court,  seven  hundred  fifty 
dollars  ($750)  of  which  shall  be  paid  by  the  state 
out  of  state  school  moneys,  the  same  to  be  in- 
cluded by  the  State  Board  of  Education  as  a 
part  of  the  apportionment  made  before  August  31 
of  each  year.  The  county  court  shall,  upon 
presentation  of  his  bill  properly  setting  forth 
his  actual  and  necessary  expenditures  for  travel- 
ing expenses  draw  a warrant  upon  the  county 
treasury  for  the  payment  of  same.  The  county 
treasurer  shall  upon  presentation  of  a proper 
bill  by  such  clerical  employee,  or  employees, 
such  bill  having  been  approved  by  the  county 
superintendent  and  audited  by  the  county  court, 
draw  a warrant  each  month  for  payment  of  same 
out  of  moneys  provided  by  the  state  for  such 
purpose,  and  the  county  court  shall  upon  pre- 
sentation of  a proper  bill  by  such  clerical 
employee,  or  employees,  such  bill  having  been 
approved  by  the  county  superintendent,  draw  a 
warrant  each  month  upon  the  county  treasury 
for  that  part  of  the  compensation  for  such 
purpose  in  excess  of . that  provided  by  the 
state:  Provided,  when  tho  county  superin- 
tendent shall  furnish  his  own  conveyance 
the  rate  allowed  for  mileage  shall  be  four 
cents  per  mile  for  each  mile  actually  and 
necessarily  traveled:  Provided  further,  that 
all  warrants  in  payment  for  clerical  hire 
shall  be  drawn  in  favor  of  the  person  or  persons 
who  render  such  services,  and  in  no  case  shall 
the  county  superintendent  personally  receive 
any  part  thereof,” 

The  legal  issue  to  be  determined  here  is  whether  the  word  M shall 
at  the  beginning  of  the  second  sentence  in  that  section,  is  mandatory 
or  directory. 

In  State  ex  rel.  McKittrick  v.  V/ymore,  119  3.  W.  941,  343  Mo.  98 
the  court  said,  1.  c.  109: 
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"#  #It  Is  the  general  rule  that  in  statutes 
the  word  'may*  is  permissive  only,  and  the 
word  'shall1  is  mandatory,  * * *" 

Other  courts  of  Missouri  have  stated  the  law  to  be  that  the  con- 
struction of  the  words  "may"  and  "shall"  have  to  be  determined  by 
ascertaining  the  intent  of  the  Legislature  in  passing  the  statute, 
Kansas  City  v,  J,  I,  Case  Thrashing  Machine  Co.,  87  3,  W,(2d)  195, 

337  Mo,  913,  This  intent  may  be  determined  by  bearing  in  mind  the 
object  of  the  statute  and  the  consequences  that  would  result  from 
construing  it  in  one  way  or  the  other.  State  ex  rel.  Hay  v,  Flynn, 

147  S.  W.(2d)  210,  235  Mo,  App.  1003.  Applying  the  above  rules  of 
construction  we  think  the  statute  is  mandatory  for  the  following 
reasons : (1)  The  general  rule  is  that  the  word  "shall”  is  mandatory, 

(2)  The  effect  of  allowing  the  county  court  of  a county  to  refuse  a 
county  superintendent  clerical  help  might  lead  to  the  obstruction 
and  embarrassment  of  the  officer  in  carrying  out  his  duties  with 
relation  to  the  schools  of  the  county.  Section  10618.2  insures 
that  the  county  superintendent  will  not  abuse  this  privilege  because 
it  provides  a maximum  which  the  clerical  assistants  of  the  superin- 
tendent will  be  entitled  to  receive.  Therefore,  if  the  county  court 
were  allowed  to  refuse  the  superintendent  any  clerical  assistance 
the  result  would  "be  that,  while  the  superintendent  is  restricted 
by  the  statute  in  hiring  assistance  the  county  court  would  not  be 
restricted  in  its  exercise  of  authority  over  the  superintendent. 

We  are  of  the  opinion  that  the  statute  did  not  so  intend,  and  this 
is  supported  by  the  fact  that  the  statute  also  provided  that  clerical 
assistants  should  receive  not  leas  than  seven  hundred  and  fifty  ($750) 
dollars  per  year.  The  latter  indicates  an  intent  upon  the  part  of 
the  Legislature  that  the  superintendent  be  given  tlie  clerical  assist- 
ance if  he  deemed  it  necessary  to  carry  out  his  duties,  (3)  The 
object  of  the  statute  was  that  the  superintendent  carry  out  efficiently 
his  duties  with  regard  to  the  public  schools  and  we -think  that  this 
object  might  be  thwarted  if  the  county  court  was  allowed  to  refuse 
to  give  him  any  clerical  assistance, 

fife  are,  therefore,  of  the  opinion  that  the  first  "shall"  in  the 
second  sentence  of  Section  10618*2  of  IICSHB  No,  770  is  mandatory. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the  county 
court  of  Mississippi  County  must  pay  clerical  assistance  of.  the 
superintendent  of  schools  of  that  county  if  the  superintendent  desires 
and  requests  that  such  assistance  be  employed.  The  county  is,  however, 
not  authorized  to  pay  such  clerical  assistance  more  than  the  fifteen 
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hundred  ($1500)  dollar  maximum  per  year  which  is  provided  in  Section 
10618.2  of  HCSIIB  No.  770. 


Respectfully  submitted. 


SMITH  N.  CROWE,  JR. 
Assistant  Attorney  General 


APPROVED: 


J,  E.  TAYLOR 
Attorney  General 


QUARANTINE : 
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(£$tat e.  Veterinarian,  under  Sec.  141&5,  ^.S.  M.939',  may  quaran- 
tine chickens  infected  with  Newcastle  disease.  The  Governor, 
under  Sec.  14207,  may  issue  proclamation  quarantining  areas 
in  which  Newcastle  disease  is  widely  disseminated  or  epidemic. 
State  Veterinarian,  or  his  deputy,  may  quarantine  chickens  in- 
fected with  or  which  have  been  exposed  to  infection  by  New^ 
castle  disease  when  offered  for  sale  at  a community  sale.  No 
authority  exists  for  any  state  officer  to  order  destruction 
of  chickens. 


September  11,  1946 


Ur.  il.  S.  Ourr y 
State  V e t or i nur i an 
Department  of  agriculture 
Jefferson  City,  t&ssouri 


Dear  sir: 


be  acknowledge  receipt  of 
requesting  an  official  opinion 
ing  as  follows: 


your  letter  of  august  1,  1946, 
of  tiiis  department , and  read-  • 


"It  has  recently  been  brought  to  my  atten- 
tion tiiat  symptoms  of  Newcastle  disease  have 
appeared  in  baby  chicks  shipped  from  com- 
mercial hatcheries  in  Missouri.  This  being 
a highly  infectious  disease,  it  is  necessary 
that  prompt  measures  bo  taken  to  prevent  its 
dissemination.  Among  the  r ooommend&t ions  by 
tlie  National  Committee  on  Newcastle  Disease 
is  one  that  local  quarantine  of  infected 
flocks  be  established. 


"The  question  has  presented  Itself  to  this  de- 
partment as  to  the  extent  of  its  authority, 
or  the  authority  of  any  other  3tate  official 
to  establish  such  local  quarantined  areas,  me 
request  an  opinion  giving  us  an  outline  of  the 
authority  of  any  state  officials  with  respect 
to  the  establishment  of  such  quarantined  ai'eas, 
and  the  promulgation  of  necessary  rules  and 
regulations  to  enforce  such  quarantine  as  es-  ' 
tablished. 


"ns  correlative  to  the  question  of  the  author- 
ity to  establish  a.  quarantine,  tile  -question 
arises  as  to  the  liability  for  the  destruction 
oi  the  flocks  in  which  the  disease  is  found. 


As  a part  of  the  control  measures  advocated 
by  tile  national  Committee,  destruction  of 
other  birds  found  in  the  flocks  in  which  af- 
fected individual  birds  are  located  is  ad- 
vised, With  respect  to  such  birds  that  are 
not  found  to  be  actually  infected  at  the 
time  of  imposition  of  quarantine,  an  element 
of  salvage  will  be  present,  inasmuch  as  they 
may  be  slaughtered  and  used  for  human  con- 
sumption. 


"We  will  further  appreciate  being  advised  as 
to  this  particular  phase  of  the  imposition  of 
the  quarantine.” 

The  authority  for  quarantining  chickens  infected  with  or 
exposed  to  infection  by  Newcastle  disease  is  found  in  the  Com- 
munity dales  act,  Laws  of  Missouri,  1945,  pages  510-515,  in- 
clusive, and  Sections  14195,  14207,  and  14027,  H.  S.  Mo.  1959. 

Section  10  of  the  Community  Sales  Act,  found  at  page  514, 
Laws  of  Missouri,  1943,  provides  that  the  State  Veterinarian, 
or  his  deputy,, may  order  any  livestock  vaccinated  or  quaran- 
tined when  lie  thinks  such  action  advisable , when  such  stock 
is  offered  for  sale  at  a community  sale. 

Section  Z of  the  Community  Sales  Act  provides,  in  part: 

“The  term  ’livestock’  shall  mean  and  include 
cattlo,  swine,  sheep,  goats,  and  poultry.” 

i'rom  the  definition  of  "livestock”  found  in  Section  2 of 
the  Community  Sales  Act,  it  is  clear  that  chickens  are  in- 
cluded in  the  provisions  of  the  Act.  Under  the  provisions  of 
Section  10,  the  State  Veterinarian,  or  his  deputy,  may  quaran- 
tine chickens  which  are  infected  with  or  have  been  exposed  to 
infection  by  Newcastle  disease,  when  such  chickens  are  offered 
for  sale  at  a community  sale.  In  the  Community  Sales  Act  ther 
is  no  provision  for  the  State  Veterinarian,  or  his  deputy,  to 
order  any  chickens  slaughtered. 

Section  14-195,  L.  S.  No.  1959,  provides,  in.  part,  as  fol- 
lows: 

"If,  upon  investigation,  said  veterinary 
surgeon  shall  be  satisfied  that  such  live- 
stock is  suffering  from  or  infected,  or  ca- 
pable of  infecting  with  or  causing  what  is 
known  as  glanders,  farcy,  tuberculosis,  con- 


tagious  pleuro-pneumoniu , Texas  fever,  rinder- 
pest, foot  and  mouth  disease,  or  any  other 
dangerous  disease  of  a contagious,  infectious 
or  spreading  character , against  which  he  may 
think  best  t o"uaranTfi  n e , he  shall  immediate- 
ly quarantine  the  same  by  placing  It  in  pens, 
barns  or  sheds , or  fields , completely  sepa- 
rated from  other  susceptible  stock  not  so 
diseased  or  infected,  until  such  diseased 
stock  shall  be  disinfected  or  completely  re- 
covered, and~Tts  release  ordered  bry  the  state 
veterinary  surgeon  or  his  deputies , or  shall 
have  been  killeu  or  disposed  of  as  herein- 
after provided;  * * * The  said  veterinary 
surgeon  may,  in  his  discretion,  order  owner 
or  owners,  or  person  or  persons  in  charge,  to 
bury  or  burn  carcasses  of  dead  animals,  and 
such  persons  thereupon  shall  execute  such  or- 
der as  prescribed."  (Emphasis  our3.) 

The  question  of  the  quarantine  -power  of  the  State  Veter- 
inarian under  Section  14195  depends  upon  whether  or  not  the 
term  "livestock,"  as  used  in  this  section,  includes  chickens. 

Section  14027,  R,  S*  Ho*  1959,  provides,  in  part: 

" * * * The  commissioner  is  hereby  clothed 
with  the  power  of  reasonable  quarantine  in 
relation  to  the  regulatory  laws  of  the  state 
department  of  agriculture;  ana  it  is  further 
provided,  that  the  power  of  "quarantine  in  re- 
lation to  livestock  diseases  shall  include 
poultry*  * * * " 

section  14190,  R . 5.  Mo*  1959,  provides  that  the  Commis- 
sioner of  Agriculture  shall  appoint  the  State  Veterinary  Sur- 
geon. Section  14194,  R.  s*  no*  1959,  provides  that  the  Com- 
missioner of  griculture  shall  cause  an  investigation  prelimi 
nary  to  the  imposing  of  a quarantine  under  he  provisions  of 
Section  14195,  above  quoted* 

The  State  Veterinarian,  when  imposing  a quarantine  under 
the  provisions  of  Section  14195,  R.  S.  Mo.  1959,  is  acting 
for  the  Commissioner  of  agriculture,  ano  the  provision  in  Sec 
tion  14027,  above  quoted , that  the  power  of  quarantine  in  re- 
lation to  livestock  diseases  shall  include  poultry  applies  to 
the  quarantining  power  regarding  livestock  provided  for  in 
Section  14195,  R,  S.  Mo.  1959,  which  is  one  of  the  regulatory 
laws  of  the  State  Department  of  agriculture.  Since  this  is 
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true,  there  is  power  in  the  State  Veterinarian,  under  the  pro 
visions  of  Section  14195,  to  quarantine  chickens  suffer!  g 
from  or  infected  or  capable  of  infecting  with  Newcastle  dis- 
ease. However,  further  sections  in  Article  11,  Chapter  102, 
H.  S.  Mo.  1959,  in  which  Section  14195  is  found,  provide  for 
the  appraisal  and  slaughter  only  of  horses,  mules,  cattle, 
hogs,  sheep,  or  goats  infected  with  or  capable  of  communicat- 
ing certain  diseases  to  other  animals.  There  is  no  provision 
in  this  seotion  for  the  ordering  of  the  slaughter  of  chickens 
The  State  Veterinarian  does  have  power,  under  the  provisions 
of  Section  14195,  to  order  the  owner  of  chickens  to  bury  or 
burn  the  carcasses  of  chickens  which  die  from  Newcastle  dis- 
ease. 

Section  14207,  li.  8,  ho.  1939,  provides  as  follows: 

"The  governor,  when  informed  by  the  State 
Veterinarian  that  either  contagious  pleuro- 
pneumonia, rinderpest,  foot  and  mouth  dis- 
ease, maladie  du  colt , Bang's  disease,  or 
any  other  contagious  or  infectious  livestock 
disease  has  become  largely  disseminated  or 
epidemic  among  domestic  animals  throughout 
any  municipality  or  geographical  district 
in  this  state,  or  is  found  to  exist  in  any 
herd  or  herds  in  this  state,  may  call  the 
commissioner  of  agriculture  and  the  state 
veterinarian  together,  and  said  commission- 
er and  said  veterinarian,  shall,  if  deemed 
necessary  to  eradicate,  or  prevent  the 
spread  of  such  disease  formulate  for  the 
state  veterinarian  and  the  county  courts 
rules  and  regulations  under  which  stock  ca- 
pable of  carrying  said  diseases,  or  any  of 
them  shall  be  permitted  to  move  to  other 
parts  of  the  state;  such  rules  and  regula- 
tions shall  be  subject  to  the  approval  of 
the  Governor,  who  thereupon  shall  issue  his 
proclamation  scheduling  and  quarantining 
such  localities,  and  forbidding  the  carrying 
or  transportation  or  moving  of  all  domestic 
animals  of  the  kind  diseased  from  such  mu- 
nicipalities or  district  or  county  to 
another,  or  from  one  premises  to  another,  or 
over  any  public  highway  or  any  lot  or  ground 
not  sufficiently  fenced  to  prevent  animals 
from  going  through  or  from  being  brought  into 


such  infected  districts,  municipalities  or 
counties  except  in  accordance  with  the  afore- 
said rules  and  regulations*  The  county  court 
or  other  legally  substituted  court  of  the 
county  in  which  such  infected  locality  or 
district  shall  have  been  quarantined  by  the 
Governor,  shall  be  notified  by  the  state  vet- 
erinarian, and  furnished,  with  copies  of  said 
regulations*  Gaid  county  court  shall  there- 
upon comply  with  said  rules  and  regulations, 
and  issue  order  to  the  sheriff  to  assist  said 
s'ir.te  veterinarian . in  carrying  out  the  provi- 
sions of  the  same*” 

Since  the  rules  and  regulations  formulated  for  the  Gov- 
ernors approval,  under  the  provisions  of  Gection  14207,  are 
drawn  up  by  the  State  Commissioner  of  agriculture  and  the 
State  Veterinarian,  the  provision  of  Gection  14027  which  pro- 
vides that  the  power  of  quarantine  in  relation  to  livestock 
diseases  shall  include  poultry  applies  to  the  quarantining 
power  provided  for  in  Gection  14207,  which  is  one  of  the 
regulatory  laws  of  the  State  Department  of  Agri culture. 

There  is  no  provision  in  Gection  14207  for  ordering  the 
slaughter  of  chickens,  but  the  Governor  may,  under  suoh  sec- 
tion, issue  a proclamation  quarantining  a municipality  or 
geographical  district  of  tile  state  if  Newcastle  disease  be- 
comes largely  disseminated  or  epidemic  among  chickens  through- 
out any  municipality  or  geographical  district  of  the  state. 


CONCLUSION 


Under  the  provisions  of  Section  14195,  k.  S . Ho.  1959, 
the  State  Veterinarian  may  quarantine  chickens  infected  with 
Newcastle  disease,  and  may  order  the  owner  to  bury  or  burn 
tiie  carcasses  of  chickens  which  have  died  from  Newcastle  dis- 
ease. Under  the  provisions  of  Gection  14207,  R.  G.  Ho.  1959, 
the  Governor  nay,  by  proclamation,  quarantine  areas  in  which 


chickens  are  infected  with  Newcastle  disease.  Under  the  pro- 
visions of  tiie  Community  Gales  Act,  found  at  page  510,  Laws 
of  Missouri,  1945,  the  Gtate  Veterinarian,  or  his  deputy,  may 


Quarantine  chickens  which  are 


infected  with  or  have  been  ex- 


posed to  infection  by  Newcastle  disease,  which  are  offered 
for  sale  at  a community  sale.  There  is  no  statutory  authority 
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i’or  any  state  oxiicar  to  order  the  slaughter  ox‘  chickens  in- 
fected with  Newcastle  disease. 


Respectfully  submitted, 


G.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED: 

J7HT  t .Ylor 
Attorney  General 
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TAXATldN  AND  REVENUE : Liability  for  filing  return  of  intangible 

personal  property  by  resident  beneficiary 
of  trust  estate. 


September 


s 


194G 


Honorable  Claude  )2*  Curtis 
P r o s o out in g A 1 1 o rn e y 
Laclede  County 
Lob anon , . I lis a our i 

Dear  Sir: 


FILED 


Reference  is  made  to  your  letter  of  recent  date 
requesting  an  official  opinion  of  this  office,  and  reading 
as  follows: 


"Your  legal  opinion  is  desired  concerning' 
the  operation  of  the  now  intangible  property 
tax  law. 


"My  facts  are?  A person  in  Laclocie  County, 
Missouri,  receives  her  solo  income  from  a 
trust  estate  situated  in  the  state  of  New 
York,  £>lio  has  always  reported  this  Income 
for  state  and  federal  Income  tax  purposes 
and  in  1945  she  paid  income  taxes  on  the 
total  yield  of  said  trust  estate, 

"it  Is  contended  that  if  ouch  person  must 
return  said  yield  under  the  new  law,  then 
she  is  being  doubly  taxed.  Is  this  true, 
and  if  so,  is  it  illegal  under  the  next 
tux  act? 


" fill  you  please  advise  whether  such  person 
must  report  her  said  income  and  pay  intangible 


proper uy 


taxes  thereon  V 


ti 


. You  have  not  indicated  in  your  letter  the  exact  nature 
of  the  intangible  personal  property  comprising  the  trust 
estate  of  which  the  Missouri  resident  is  the  beneficiary. 

Me,  therefore,  deora  it  of  Importance  to  quote  the  definition 
of  intangible  personal  property  found  in  K.O.S.f.M.  BGO  of 


51:, 


n > 


the  63  rd  Coneral  Ass  ora 
taxation  of  such  property, 
said  act  roads  as  follows  j 


which  provides  the 
Paragraph  (r.)  of 


scheme  for  the 
action  1 of 


Hon. 
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H (B)  Intangible  personal  property  means 
moneys  on  deposit j bonds  (except  those 
which  under  the  constitution  or  laws  of 
the  United  States  may  not  be  made  the 
subject  of  a property  tax  by  the  State 
t of  Missouri)}  certificates  of  indebtedness 
(other  than  capital  notes  issued  by  banks 
or  trust  companies );  notes,  debentures, 
annuities,  accounts  receivable;  conditional 
sales  contracts  (which  have  incorporated 
therein  promises  to  pay)  and  real  estate 
and  chattel  mortgages," 

Upon  determination  that  all  or  part  of  the  corpus  of  the 
trust  estate  consists  of  property  of-  the  nature  defined  in  the 
above  quoted  portion  of  the  act,  we  then  must  look  to  further 
provisions  thereof  to  determine  whether  or  not  the  resident 
of  Missouri  is  required  to  make  return  of  such  property.  Para- 
graph (D)  of  Section  1 of  the  act  reads  in  part  as  follows: 

" (D)  The  taxable  situs  of  Intangible  personal 
property  for  the  purpose  of  this  act  shall, 
for  residents  of  Missouri,  be  the  residence 
of  the  owner  thereof,  * * *•  " 

Also  your  attention  is  directed  to  a portion  of  Section  6 
of  the  act,  reading  in  part  as  follows: 

"*  * * in  all  cases  where  the  legal  title 
is  not  held  in  this  state  the  person  hold- 
ing the  equitable  title  or  beneficial 
interest  shall  be  liable  for  the  tax,*  * *" 

There  is  one  exemption  provided  by  the  act  which  might  be 
applicable  in  the  present  Instance,  This  exemption  is  found 
as  a part  of  paragraph  (D),  reading  as  follows: 

"*  * * All  intangible  personal  property  of 
persons  residing  in  this  state  but  used  in 
or  arising  out  of  business  transacted  out- 
side of  this  state  by,  for  or  on  behalf  of 
such  persons  and  taxed  in  such  other  state 
or  states  shall  not  be  subject  to  the 
intangible  property  tax  in  this  state.*  * *" 

We  note  that  some  contention  is  being  made  that  to  subject 
the  intangible  personal  property  to  taxation  in  Missouri  would 


Curtis 
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amount  to  double  taxation  by  reason  of  the  fact  that  the 
income  from  such  intangible  personal  property  has  been 
subject  to  Federal  and  state  income  taxes,  'iliis  contejition 
is  not  tenable,  bov/ever,  as  the  tax  provided  by  H.C.S.ii.3. 

868  is  not  an  income  tsx  but  merely  adopts  as  a basis  for 
valuing  intangible  personal  property  the  yield  derived  there- 
from, It  is  in  no  sense  an  income  tax,  but  is  an  ad  valorem 
tax  based  upon  the  value  of  intangible  personal  property 
arrived  at  in  the  manner  mentioned. 


COIICLTJSIQI! 

In  the  promises , we  are  of  the  opinion  that  a resident 
of  Missouri,  owning  the  beneficial  interest  in  a trust  estate 
consisting  of  intangible  personal  property  as  defined  in 
paragraph  (B)  of  Section  1 of  H.C.S.H.B  868  of  the  G3rd  General 
Assembly,  must  return  such  intangible  personal  property  for 
taxation,  unless  such  intangible  personal  property  is  u.3ed  in 
or  arises  out  of,  business  transacted  outside  of  this  state  by, 
for  or  on  behalf  of  such  person  and  is  taxed  In  3uch  other 
3tate  or  states. 


He sp ec t fully  s ubmi 1 1 ed , 


FILL  P.  DERRY,  Jr. 
Assistant  Attorney  General 


a: 


t:*  r>  T}(\ 
L .!.  'Xj 


vkd  : 


J.  E» ' ,j?AlYlibR 
Attorney  General 
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AUTOMOBILES:  IN  RE:  The  members  of  a partnership  may  operate  cars 
LICENSES:  owned  by  them  without  taking  out  a registered 

operator's  license. 


October  4,  1946 


Honorable  Marshall  Craig 
Prosecuting  Attorney. 
Charleston,  Missouri 


Dear  Mr,  Craig: 


FILED 


Tills  will  acknowledge  receipt  of  your  letter  of  recent 
date  requesting  an  opinion  of  this  department  as  follows: 


"The  State  highway  patrol  has  a problem 
in  this  section  with  reference  to  operator's 
licenses,  A typical  case  is  the  one  at 
Wyatt  concerning  the  Wyatt  Alfalfa  Mill, 

The  patrolman  felt  that  the  members  of 
the  partnership  who  operated  trucks  for 
the  mill  should  have  an  operator's  license. 
He  talked  to  them  about  it  and  they  wrote 
the  Motor  vehicle  department.  The  letter 
and  the  answer  are  as  follows«In  part: 


"'Sept,  4,  1946. 

# -a-Wyatt  Alfalfa  Mill  consists  of  four 
partners,  each  with  a one  fourth  interest. 
We  dehydrate  alfalfa  meal,  which  is  made 
from  green  hay  hauled  from  fields  to  the 
mill.  The  federal  Government  calls  this 
hauling  and  field  work  'farm  operations.' 
We  have  a pick  up  truck  that  is  used  to 
supervise  this  work  between  mill  and 
fields.  Would  all  four  partners  have  to 
have  operators  license  to  drive  any  of 
these  trucks?  Hone  of  those  trucks  are 
for  hire,  and  are  used  for  our  sole  Lise. 


M'We  have  a pick  up  truck  owned  by  Mildred 
R,  Smith,  U.-  G.  Raffety,  and  Hunter  Raffety, 
sister  and  two  brothers.  It  is  a farm 
truck  used  to  haul  men  and  small  equipment 
used  In  our  farm  operations  only*  'die 
truck  has  M.  Tj.  G.  on  the  door  for  the 
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three,  and  the  ownership  is  made  out  - 
Mildred  R,  Smith,  or  U,  G,  Raffety,  or 
George  Hunter  Raffety,  Would  we  have 
to  all  three  have  operator's  licenses 
to  drive  this  truck**” 

” (Answer  from  the  department  of  Revenue) 

' ” * Sept • 10,  1946 

"In  reply  to  your  letter  of  September  4,  we 
wish  to  advise  that  Missouri  Operator *s 
license  are  not  necessary  if  the  vehicle  in 
question  is  not  for  hire* 

Hinkle  Stabler 

By  L*  N . Alsbrook* 

"We  would  like  an  opinion  from  your  office 
concerning  this  problem,  I believe  that 
the  parties  are  correct  in  saying  that  the 
trucks  are  not  for  hire  and  I am  sure  that 
they  want  to  comply  with  the  law.  As  I . 
understand  their  situation  they  purchase 
alfalfa  from  farmers  and  It  is"  hauled  to 
the  mill,'  I don*t  know  whether  they  buy 
It  in  the  field  or  at  the  mill,  but  I 
am  sure  that  their  trucks  are  not  hired 
out  and  operated  by  others  than  their 
employees  or  themselves,  I believe  that 
it  has  been  ruled  that  members  of  a 
corporation  who  operate  trucks  of  the 
corporation  must  have  operator* s license, 
the  question  Is  whether  the  same  rule 
applies  to  partners  in  a partnership, 

"We  are  not  asking  your  office  to  make 
a contrary  ruling  to  the  motor  vehicle 
department,  but  we  want  t;o  make  sure 
that  we  have  the  correct  ruling, 

"An  opinion  on  this  question  ?/ould  be 
greatly  appreciated," 

Section  8372,  House  Bill  132,  Laws  1945,  page  ___  reads,  in 
part,  as  follows* 
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"(a)  hvery  person  desiring  to  operate 
a motor  vehicle  as  a chauffeur  shall 
file  In . the  office  of  the  commissioner 
a statement  containing  his  name,  age, 
address  and  other  information  that  the 
Commissioner  of  Motor  Vehicles  may 
deem  necessary,  on  a blank  to  be  furn- 
ished for  that  purpose  by  the  commiss- 
ioner 

Section  0373,  R*  S*  Mo*  1939,  reads,  in  part,  as  follows* 

"Registration  of  registered  operators 

"(a)  Mvery  person  desiring  to  operate  a 
) motor  vehicle  as  a registered  operator  shall 

file  in  the  office  of  the  commissioner  a 
statement  containing  his  name,  age  and 
address,  and  the  trade  name  and  motive  power 
of  the  motor  vehicle  he  is  competent  to 
operate,  on  a blank  to  be  furnished  by  the 
commissioner  for  that  purpose,  which  shall 
be  indorsed  by  two  citizens  of  this  state 
who  are  registered  motor  Vehicle  owners, 
who  shall  certify  to  the  correctness  of 
the  facts  stated  in  such  application  and 
the  good  character  of  such  applicant." 

The  word  "chauffeur"  is  defined  in  Section  8367,  Senate  Bill 
ftSpOf  as  follows: 

"'Chauffeur**  operator  (a)  who  operates 
a motor  vehicle  in  the  transportation  of 
persons  or  property,  and  who  receives  com- 
pensation for  such  service  in  wages,  salary, 
commission  or  fare,  or  (b)  who  as  owner  or 
employee  operates  a motor  vehicle  carrying 
passengers  or  property  for  hire.-* 

The  word  "registered  operator"  is  defined  in  Section  8367, 
supra,  as  follows: 


"'Registered  operator.'  An  operator  other 
than  a chauffeur  who  regularly  operates  a 
motor  vehicle  of  another  person  in  the  course 
of,  or  as  an  incident  to  his  employment. 
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but  whose  principal  occupation  Is  not  the 
operating  of  such  motor  vehicle .#  * #n 

Prom. the  above  definitions  it  is  clear  that  if  the  motor 
vehicle  is  not  carrying  passengers  or  property  for  hire  the 
operator  is  not  required  to  have  a chauffeur’s  license.  In  your 
letter  you  state  that  none  of  the  trucks  of  the  partnership  iri 
question  are  used  for  hire,  but  all  of  them  are  used  solely  in 
the  business  of  the  partnership,  this  business  not  being  a 
business  for  the  purpose  of  carrying  passengers  or  property  for 
hire . 


In  order  to  be  a Mregistered  operator**  a person  must,  among 
other  things , (1)  be  operating  a motor  vehicle  of  another  person, 
(2)  must  be  an  employee  of  that  other  person.  Prom  the  facts 
stated  in  your  letter,  we  think  that  these  two  requirements  are 
not  to  be  found  in  the  case  of  the  partnership  which  runs  the 
Wyatt  Alfalfa  Mill.  Prom  those  facts  we  gather  that  the  part- 
ners themselves  are  operating  vehicles  and  they  ov/n  them.  They 
are,  therefore,  not  operating  a motor  vehicle  of  another  person. 
In  the  second  place,  they  are  not  employees  but  are  themsolves 
the  owners  of  the  business. 

Tlie  Driver’s  License  Division  of  the  Department  of  Revenue 
has,  in  the  past,  ruled  that  members  of  a partnership  who  are 
driving  motor  vehicles  owned  by  tbie  partnership  in  partnership 
business  are  required,  for  this  purpose,  to  obtain  only  the 
ordinary  operators  license,  which  Is  more  commonly  known  as 
a "driver *3  license*'.  We  think  that  the  "operator's  license**, 
to  which  you  refer  in  your  letter,  is  the  "registered  operator’s 
license",  and  we  have  so  considered  It  in  writing  this  opinion. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that,  under 
the  facts  set  out  in  your  letter,  the  partners  cf  the  Wyatt  Alfalfa 
iMill  are  not  required  to  obtain  registered  operator’s  licenses  in 
order  to  lawfully  operate  the  trucks  of  the  partnership  which  are 
being  used  solely  in  the  operation  of  the  business. 


Respectfully  s ubmi 1 1 e d , 


APPROVED* 

olilTII  i.i  * Olt. ) o .'jj  f JR . 
Assistant  Attorney  General 


J.  IS.  TAYLOR 
Attorney  General 


surveyors  County : 

County  Surveyors: 
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County  surveyor  musl^  sign  ’record 'of,  surveys’ 
and  same  cannot  be  signed  by  deputy  or  third 
persons. 


F I L ED 


October  14,  1946 


■o 


• | •) 
I 


A J.  • ' O,  J.*  iJj  il;. ’.1,  ,L  drUlg 

Rr  o.;j  ecut ing  .attorney 
Charleston , I .issouri 

bear  air: 


,,  , J^is  pur.tment  is  in  - receipt  of  your  request  for  an 
oiiicial  opinion , which  reads  as  follows: 

”‘iQ  would  like  to  have  an  opinion  from 
your  office  with  reference  to.  Chapter  90, 

'Revised.  Statutes  of  i/dssouri,  1909,  and 
particularly  lection  13S0&, 

buio  question  li . ; s arisen  as  to  whether  or 
noij  anyone  other  then  the  duly  elected  and 
qualified ^ surveyor  can  sign  the'  ’Record  of 
ourveys ’ xn  the  office  of  the  Recorder  of 
Reeds,  or  whether  any  changes  can  be  .made 
- in  those  records  by  anyone  other  than  the 
duly  elected  and  qualified  surveyor.” 

^option  lol90,  • v.  -j . o.  Ido 9 , provides  for  a county  sur- 
vejror  in  each  county  of  this  state,  -dec t ion  1.3208,  it.  g.  , o. 
1919,  provides  that  county  surveyors  may  appoint  deputies, 
lection  13202 , y.  ;j»  ."do.  1939,  provides,  in  part,  as  follows: 


wTne 

county 

su 

city 

shall : 

j?" 

root 

record 

or 

so. If 

:.ilu  hi 

0 cv 

book, 

i wr  mi 

£i  0 

cur  cl 

i '0.  l»  it  ..  t. 

O j 

W/  O 

city 

for  th 

at 

urveyor  of  over 


fir 


t j G j IhOGp 

,11 


o 

-i-  i L 


c ounty ' or 

Lr  and  cor- 


1 ur  v oy  s i;  ic  d. o by  n am— 
sput ios,  in  u wolf — bound 
convenient  index,  to  bo  pro* 


AjiGiisp  or 
P ur  ■ 


Jose, 


tno  county  or 
which  books  and 


indexes  shall  bo  the  property  of  such 
county  or  city,  unn  shall  bo  known  os  the 
’record  of  surveys,  ’ ..a id  every  such  sur- 
veyor shall  record  in  suan  book  a full 
and  complete  description  of  all  o or hors 


Mr*  Marshall  Or  ait, 
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established,  by  him  or  his  deputies,  with- 
in two  weeks  after-  the  survey  has  been 
certified  to,  and  such  books  shall  be  pre- 
served by  the  recorder  of  deeds  the  same 
as  the  records  of  conveyances  of  such 
county  or  city  and  subject  to  inspection 
by  any  person  interested  therein,  under 
the  supervision  of  the  recorder  of  deeds 
* for  such  county  or  city;  * * * ** 

The  general  rule  as  to  the  construction  of  statutes  which 
impose  duties  upon  public  officers  is  riven  in  59  Corpus  Juris, 
Section  G bo,  page  1076,  as  follows ; 


" * * *•  otatutes  * * * which  confer  a pub- 
lic body  or  person  with  power  to  perform 
acts  which  concern  the  public  interest 
v * * aro  generally  regarded  , as  mandatory, 

'i  - :i:  # U 


89  3 , 


\ 

In  the  ease  of  Oort or  v 
the  court  had  before  it 


liornbaclc,  139  Mo.  838,  40  3.  W» 
the  following  situation,  1*  c,  242 


“'Upon  the  trial  plaintiff  offered  in  evi- 
dence what  purported  to  be  the  ’.Record  of 
surveys  of  Jasper  county,  Missouri, ’ and 
particularly  a resurvsy  therein  numbered 
71,  Defendant  objected  to  tne  introduction 
of  this  survey  in  evidence,  upon  the  ground 
that  it  did  not  purport  to  have  been  made 
by  the  county  surveyor  of  said  county , and 
was  nob  signed  uy  mm,  ouo  was  signed 
’m.  Lloyd , Deputy  County  burveyor.’  The 
objection  was  sustained , plaintiff  saved 
his  exceptions  and  assigns  for  error  the 
ruling  of  the  court  in  excluding  the  record 
of  the  survey  from  the  consideration  of  the 
jury," 


The  court, 
county  surveyor 


in  molding  aim  u rju.cn  s-gpia.  cure 
was  not  proper , said; 


the  deputy 


“3y  section  8380,  Revised  Statutes  1689 , 
section  7390,  Revised  statutes  1879  au- 
thority is  given  to  any  county  surveyor 
to  appoint  deputies,  but  it  is  a well 
settled  rule  of  low  that  all  official  acts 
done  by  a deputy  must  be  done  in  the  name 
of  the  principal,  *n  deputy  is  one  who,  by 
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appointment , exorcises  an  office  in  an- 
other’s right , having  no  interest  therein, 
but  doing  all  things  in  his  principal’s 
name,  and  for  whose  misconduct  the  princi- 
pal is  answerable • * 5 Am.  anu  iiing.  Jincy. 

of  Law  623 , 

"As  the  survey  was  not  made  in  the  name  of 
the.  principal  it  was  not  an  official  act, 
and  was  not,  therefore,  entitled  to  record, 
and  no  error  was  committed  in  excluding  the 
record  of  the  survey  from  the  consideration 
of  the  jury. 

’’But  it  is  claimed  by  counsel  for  plaintiff 
that  it  was  proven  that  Lloyd  was  in  fact 
deputy  county  surveyor,  and  also  that  his 
survey  was  mado  by  mutual  consent  of  the 
parties  then  interested,  and  therefore  the  \ 
record  was  admissible.  We  must  confess  our1 
inability  to  see  the  force  of  this  argument. 

Such  evidence  did  not  male©  it  an  official 
survey,  and  it  vms  only  as  such  that  it  was 
entitled  to  record  in  the  record  of  surveys 
of  the  county,  and  it  is  only  under  these 
conditions  that  the  record  or  a duly  certi- 
fied copy  thereof  can  be  received  in  evidence. 

Mow,  if  the  survey  was  made  by  mutual  consent 
of  the  parties  to  the  suit  it  would  have  been 
competent  evidence.  K.  8,  1699,  sec.  8312. 

But  the  record  would  not  be  competent  evi- 
dence even  then,  while  the  original  would  be." 

Under  authority  of  the  above  case,  it  will  be  seen  that 
a "record  of  surveys"  may  not  be  signed  by  a deputy  county  sur- 
veyor as  such.  However,  as  pointed  out  in  Halt or  v.  Leonard, 
223  Mo,  286,  122  a.  V.  706,  a report  of  u county  surveyor  made 
In  his  name  by  his  deputy  is  valid,  because  "it  is  a well  set- 
tled rule  of  law  that ' all  official  acts  done  by  a deputy  should 
bo  done  in  the  name  of  the  principal."  'therefore,  it  would  ap- 
pear that  the  "record  of  surveys"  must  be  signed  by  the  county 
surveyor  himself  or  in  his  name  by  the  deputy  county  surveyor, 
and.  the  sighing  by  a deputy  county  surveyor  in  his  own  name, 
or  by  a third  person,  is  illegal  ana  of  no  official  standing, 

* 

As  to  the  right  of  any  person  other  then  the  county  sur- 
veyor to  change  the  "record  of  surveys,"  it  is  well  settled  in 
this  state  that  the  survey  of  a county  surveyor  is  prime  facie 
correct,  but  is  not  conclusive,  and  may  be  disproved  by  any 
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competent  evidence,  Morris  v.  Howell,  180  y,  l.  (8d)  717; 
Jones  v,  futon,  807  Mo.  178,  870  v. . 105,  Therefore,  if 
It  should  he  adjudged  by  any  court  of  competent  jurisdiction 
tnut  a survey  contained  in  tne  "record  of  surveys'*  was  in~ 
correct,  then  such  .survey  should  be  changed,  .However,  in 
view  of  what  lias  beoii  said  above,  such  corrected  "record  of 
surveys'*  must  be  signed  by  the  county  surveyor  or  by  the 
deputy  county  surveyor  in  the  name  of  the  county  surveyor , 


UONCLUHIOil 


It  is,  therefore,  the  opinion  of  this  department  that 
tne  "record  of  surveys'*  required,  by  Sect  ion  18808,  a,  "3.  Mo, 
19S9,  must  bo  signed  by  the  county  surveyor  or  by  the  deputy 
county  surveyor  in  the  name  of  the  county  surveyor,  and  no 
third  person  has  authority  to  perform  this  act/  The  some 
i’ulo  applies  if  a survey  in  the  "roeord  of  surveys"  is 
adjudged  incorrect  and  said  survey  is  corrected  by  the  county 
surveyor  or  his  deputy. 


K es yeot fully  submitted , 


PlliOv  w: 


•tuflllUh  ik»  0 * 

assistant  Attorney  General 


0 . 1 . 1!.  V;  ,0a 
Attorney  General 


PROBATE  CLERK: 


Ift  comities  wherein  probate  judge  and  magistrate 
judge  are  one,  the  probate  and  magistrate  clerk 
may  practice  law  in  all  courts  except  the- probate 
and  magistrate  court* 


Honorable  Marshall  Oral 
P r o is ocuti ng  A t t or no y 
Mississippi  County 
(J  ha  f 1q  s ton , Mi  s a our  i 


o 


Doar 


Receipt  of  your  roeont  request  for  an  opinion  from 
this  department  is  hereby  acknowledged*  Tho  question  pre- 
s o.n ted  Is  whether  or  not,  in  counties  wherein  the  probate 
judge  is  also  judgo  of  tho  magistrate  court,  the  clerk  of 
the  probate  and  magistrate  court  may  practice  law  in  the 
other  courts  of  such  county, 

Section  2024,  R«  S,  Ho*  1939,  referred  to  in  your 
reruost,  provides  as  follows: 


"No  judge  of  any  court  of  record, 
except  judges  of  the  county  courts, 
shall  practice  or  act  as  counselor 
or  attorney  In  any  court  within  this 
state,  except  as  otherwise  permitted 
by  law:  Provided,  that  no  such  judge 
shall  practice  or  act  as  counselor  or 
attorney  in  any  cause  ponding  in  any 
court  of  which  he  is  judge,  nor  shall 
any  clerk  or  deputy  clerk,  while  he 
continues  to  act  as  such,  plead , 
practice  or  act  as  c ouna e 1 or  or  at- 
torney in  an;/  court  within  tho  c ounty 
for  which  he  _is  such  cleric  or  doouty 
clerk,  in  nTs  own  name  or  in  tho  name 
of  any  other  person,  under  any  pro tons o 
what  over*"  (underscoring:  ours  , ) 


Tho  solution 
not  the  words  "*•  for 
ir  *n  refer  to  the . word 


to  your  question  depends  upon  whether  or 
which  he  is  such  clerk  or  deputy  clerk 
,;court"  or  tho  word  "county;"  Of  course. 


Honorable  Marshall  Craig 


each  sentence,  phrase,  and  word  should  be  given  some  mean- 
ing if  possible*  Korberg  v,  Montgomery,  173  S,  W#  (2d)  307, 

351  Ho#  100. 

Section  2024,  quoted  supra,  is  found  in  Chapter 
10,  Ax’ticle  1,  R,  S.  Mo#  1939,  and  that  particular  chapter 
and  article  deal  with  the  general  powers  and  duties  of 
courts  of  record#  It  is,  therefore,  apparent  that  the  under- 
scored portion  of  Section  2024  refers  to  tho  clerks  of  the 
various  courts  and  not  the  clerks  of  the  county,  hith  that 
reference  in  mind,  Section  2024  may  be  interpolated,  in  tho 
present  situation,  to  read  that,  the  clerk  of  the  probate 
and  magistrate  court,  while  he  continues  to  act  as  such,  may 
not  plead,  practice,  or  act  as  counselor  or  attorney  in  the 
probate  and  magistrate  court  within  the  county  for  which  he 
Is  such  clerk#  This  does  not  preclude  him  from  practicing 
law  in  those  other  courts  in  the  county  for  which  he  is  not 
a clerk,  which  would,  of  course.  Include  the  circuit  court# 

In  substantiation  of  tills.  Section  2026,  R.  S.  Mo. 
1939,  provides: 

"Mo  judge,  justice  of  the  peace,  clerk 
or  deputy  clerk  of  any  court  shall 
have  any  partner  practicing  in  the 
court  of  which  he  is  judge  or  justice, 
clerk  or  deputy  clerk*” 

This  is  merely  a further  safeguard  against  the  same 
evil.  Section  2024,  quoted-  supra,  was  originally  enacted  in 
the  Laws  of  1001,  page  97,  and  was  roonacted  in  the  Revised 
Statutes  of  1835,  page  160,  Section  54#  Section  2026,  quoted 
supra,  was  originally  enacted  in  1385  and  is  found  first, 
along  with  the  present  section  2024,  R,  3 . Mo.  1939,  in  the 
Revised  Statutes  of  1835,  page  160,  as  Section  55,  Apparently, 
Section  2026,  R*  S*  Mo#  1939,  was  intended  to  plug  the  loop- 
hole left  by  Section  2024.  Therefore,  these  two  sections  may 
be  read  together  to  find  the  purpose  of  both#  Following  this 
purpose  to  its  logical  conclusion,  the  result  would  be  that 
neither  tho  clerk  nor  his  partner  could  practice  law  in  that 
court  in  which  tho  clerk  officiated.  This  further  leads  to  the 
result  that  neither  the  clerk  nor  his  partner  should  be  pre- 
cluded  from  practicing  law  in  other  courts  of  that  comity# 


Honorable  Marshall  Craig 
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Conclusion 


It  is,  therefore,  the  opinion  of  this  department 
that  in  counties  wherein  the  probate  judge  is  also  judge  of 
the  magistrate  court,  an  attorney  who  is  the  clerk  of  the 
prohate  and  magistrate  court,  shall  not  plead,  practice,  or 
act  as  counselor  or  attorney  In  any  probate  or  magistrate 
court  within  the  county  for  which  he  is  such  clerk  while  he 
continues  to  act  as  such*  He  may,  however,  practice  law  in 
any  other  court  vvithin  the  county. 


Respectfully  submitted, 


J.  MART  HI  ADDERS ON 
Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLOR 
Attorney  General 


QOLS: . 


Dfr  tabors  of  common  school  districts  can  • 
employ  attorneys  to  defend  mandamus  action 
if  they  are  acting  in  good  faith. 


November  14,  1946 


Mr,  Marshall  Craig 
Prosecuting  Attorney 
Charleston,  Missouri 


hear  Sir : 


We  have  your  letter  of  recent  date  which  reads  as  follows: 

"We  would  like  an  opinion  on  the  following  matter. 

The  voters  in  a common  school  district  petitioned 
the  board  of  the  district  to  call  an  election  for 
the  purpose  of  voting-  on  whether  they  would  com- 
bine with  an  adjoining  consolidated  school  dis- 
trict, The  board  refused  to  call  the  election  and 
the  petitioners  brought  a suit  in  mandamus  to 
compel  the  election.  The  question  which  has  arisen 
is  whether  the  common  school  district  can  use  the 
school  funds  for  the  pursoe  of  hiring  counsel  and 
paying  coats  in  the  defense  and  appeal  of  that 
mandamus  suit," 

Section  3349,  H,  S.  Mo,  1939,  reads  as  follows: 

"No  county,  city,  town,  village,  school  township, 
school  district  or  other  municipal  corporation  shall 
make  any  contract,  unless  the  same  shall  be  within 
the  scope  of  its  powers  or  be  expressly  authorised 
by  law,  nor  unless  such  contract  be  made  upon  a 
consideration  wholly  to  be  performed  or  executed 
subsequent  to  the  making  of  the  contract;  and  such 
contract,  Including  the  consideration,  shall  be  in 
writing  and  dated  when'  made,  and  shall  be  subscribed 
by  the  parties  thereto,  or  their  agents  authorized 
by  laiv  and  duly  appointed  and  authorized  in  writing." 

In  view  of  the  foregoing  statute,  it  is  necessary  bo 
determine  whether  the  employment  of  an  attorney  by  a common 
school  district  is  within  the  scope  of  the  powers  of  such 
district  or  is  expressly  authorized  by  lax*.  We  find  no 
statute  which  expressly  authorizes  a school  board  of  such 
a district  to  employ  an  attorney.  However,  it  is  a well 
established  principle  of  law  that  where  express  powers  are 
granted  public  officers,  such  Implied  powers  as  are  necessary 
to  make  the  express  powers  effective  are  also  granted.  In 


State  ex  rel  v,  Wymore  132  3,  to*.  2d,  9?9,  98?,  345  Mo*  169, 
the  rule  was  stated  as  follows: 

"’The  rule  respecting  such  powers  Is,  that  In  addition 
to  the  powers  expressly  given  by  statute  to  an 
officer  or  a board  of  officers,  he  or  it  has,  by 
Implication,  such  additional  powers,  as  are 
necessary  for  the  due  and  efficient  exercise  of 
the  powers  expressly  granted,  or  as  may  be  fairly 
implied  from  the  statute  granting  the  express 
powers. 1 Throop's  Public  Officers,  8,ec.  542,  P* 

‘515.'' 

While  the  Courts  have  not  expressly  ruled  that  school 
boards  have  the  power  to  employ  attorneys,  they  have  Impliedly 
so  ruled.  The  case  of  Page  v.  Township  Board  of  Education 
59  Mo.  264,  was  a case  where  an  attorney  had  sued  a school 
district  for  compensation  for  legal  servioes  rendered  the 
district.  In  discussing  the  case  the  Court  said: 

"This  xvas  a suit  to  recover  an  attorney’s  fee  of 
fifty  dollars.  There  was  no  dispute  that  the 
services  were  rendered,  and  that  the  fee  was  a 
reasonable  one;  but  the  court  gave  Judgment  for 
the  defendant  on  the  grounds  that  there  was  no 
written  contract  made  with  said  school  board,  and 
no  order  entered  on  the  minutes  of  the  board  at  a reg- 
ular or  stated  meeting  of  said  board.  The  proof 
was  that  the  attorney  was  employed  verbally. " 

"The  Judgment  will  be  reversed  and  the  case  remanded, 
with  directions  that  a Judgment  for  the  $50  be 
entered  for  the  plaintiff;" 

In  the  above  case  It  wa3  apparently  assumed  that  the 
school  board  had  power  to  employ  the  attorney,  but  the  only 
question  ruled  on  was  whether  hi3  employment  should  have  been 
in  writing  and  made  a matter  of  record. 

Also  in'  the  case  of  Thompson  v.  School  Pis trie t 71, 

Mo,  495,  499,  the  Court  said: 

"Managing  officers  of  other  corporations  may 
engage  the  services  of  attorneys  without  express 
delegation  of  power  or  formal  resolutions  to 
that  effect.  'Western  Bank  v.  Oil  strap,  45  Mo. 

419;  Turner  v.  C.  A U.  M.  C.  H.  R. , 51  Mo.  501; 

Southgate  v,  A.  & P,  R.  H.  R, , 61  Mo.  89,  and 
no  good  reason  is  peroelved  why  the  same  rule  should 
not  obtain  in  instances  like  the  present  one. 


Exigencies  may  arise,  even  in  the  concerns  of  a 
school  board,  which  would  compel  the  immediate 
employment  of  an  attorney,  when  delay  might  prove 
greatly  detrimental  to  the  interests  of  the  board, 
he,  therefore,  hold  the  reason  of  the  rule  above 
noted,  applies  as  well  here  as  in  other  instances. 

Of  oourse,  if  we  conoede  the  power,  without  formal 
resolution,  to  employ  an  attorney,  the  usual  results 
of  such  employment  will  follow  as  a necessary 
consequence. " ' 

Likewise,  the  case  of  Terry  v*  Board  of  Education,  84 
Mo.  App,  21,  was  a case  where  an  attorney  had  sued  a sohool 
district. for  compensation  for  legal  services  rendered  the 
district,  In  that  case  the  Court  apparently  assumed  that 
the  school  board  had  authority  to  employ  the  attorney,  but 
it  ruled  that  the  statute  (now  Section  3349,  supra)  pre- 
vented the  attorney  recovering  because  his  contract  wds 
not  in  writing.  In  ruling  the  case  the  Court  said,  l.c. 

25,  ! 

“The  legislature  had  full  power  to  prescribe  this  mode 
of  authenticating  the  contracts  of  school  districts, 
and  also  to  condition  the  eitforclbiJiity  of  such 
contracts  upon  compliance  with  these  requirements. 

It  has  done  so.  Hence  tho  contract  of  plaintiff  not 
being  in  accordance  with  the  statute,  Imposed  no 
obligation  upon  the  former  school  board,  nor  tioon 
the  defendant  as  its  successor,  in  duty,  as  well  as 
in  right." 

BVom  the  above  cases we  believe  it  Is  clear  that  tho 
Courts  have  Impliedly  recognised  the  power  of  school  boards 
to  employ  attorneys  when  situations  arise  which  necessitate 
the  board  having  the  services  of  an  attorney. 

It  might  be  suggested  that  the  suit  you  mention  is 
really  not  a suit  against  the  district  but  one  against  the 
directors  personally.  Its' purpose  Is  to  compel  the  director 
to  do  what  the  instigators  of  the  suit  assert  is  the  duty  of 
the  directors.  At  first  blush  it  might  appear  that  It  would 
be  against  public  policy  for  the  directors  to  be  allowed  to 
use  public  money  to  defend  themselves  from  doing  their  duty. 
Of  course,  we  are  assuming  that  the  directors  are  acting  in 
good  faith.  If  they  are  not,  they  would  be  liable  to  the 
district  for  any  loss  occasioned  by  their  bad  faith. 


In  the  Page  case,  supra,  nothing  was  said  as  to  the 
nature  of  the  services  rendered  by  the  attorney.  In  the 
Thompson  case,  supra,  the  Attorney'  was  defending  the  district 
against  a suit  for  money.  However,  in  the  Terry  case,  supra, 
the  attorney  had  been  employed,  among  other  things,  to  defend 
the  director's  against  an  Injunction  suit.  Nothing  is  said 
as  to  what  the  directors  were  to  be  enjoined  from  doing, 
but  evidently  the  suit  sought  to  restrain  the  directors  from 
doing  certain  things  which  the  instigators  of  that  suit 
thought  were  illegal.  The  attorney  was,  therefore,  employed 
to  try  to  uphold  actions  of  directors  which  were  claimed  to 
be  Illegal.  In  the  case  you  present  it  is  claimed  the 
directors  are  violating  the  law,  so  there  would  seem  to  be 
no  difference  in  your  case  and  in  the  Terry  case  in  that 
regard.  If  the  directors  call  an  election  and  a consolidation 
of  districts  is  subsequently  voted  when  in  fact  the  election 
should  not  have  been  called  according  to  law,  it  is  apparent 
the  district  would  suffer  from  the  confusion  which  would 
result.  It  seems  to  us,  therefore,  that  the  directors  are 
acting  for  the  district  when  they  honestly  determine  xdiether 
the  election  should  be  called.  Of  course,  we  have  nothing 
before  us  to  show  whether  the  board  should  call  an  election 
or  not.  he  are  assuming  that  the  board  has  determined  that 
legally  they  should  not  call  the  election  under  the  cir- 
cumstances, As  long  as  they  tire  acting  in  good  faith,  they 
should  not  be  compelled  to  employ  attorneys  personally  to 
defend  their  actions. 
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It  is,  therefore,  the  opinion  of  this  office  that  directors 
of  common  school  districts  may  employ  attorneys  to  defend 
themselves  against  a mandamus  action  and  pay  such  attorneys 
out  of  the  school  money  so  long  as  they  act  in  good  faith 
in  refusing  to  do  the  things  sought  to  be  compelled  by  such 
mandamus  action^ 

Yours  very  truly, 


HARRY  H.  KAY, 

Assistant  Attorney  General 


APPROVEO: 


E,  TAYLOR 
Attorney  General 
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BOARD  OP 
ACCOUNTANCY* 


IN  RE: 


Paragraph  (c)  Section  14911f,  Laws  of  Missouri, 
1945,  prescribes  alternative  qualifications 
for  individuals  who  apply  for  certificates  as 
certified  public  accountants. 


December  19,  1946 


Mr.  A.  Henry  Cuneo,  Secretary 
Missouri  State  Board  of  Accountancy 
700  National  Fidelity  Life  Building 
Kansas  City  6,  Missouri 


Fi  LEU 


SO 


Dear  Sir: 

In  reply  to  a request,  submitted  last  December,  for  an 
official  opinion,  an  opinion  was  submitted  to  you  dated  January 
2,  1946,  Interpreting  Section  14911f,  paragraph  (c).  Laws  of 
Missouri,  1943,  That  opinion  has  recently  been  reviewed  and 
after  further  consideration  and  study  has  been  withdrawn  and 
the  one  herein  contained,  written  on  the  same  subject  matter, 
shall  be  the  official  opinion  of  this  department  in  lieu  of 
the  one  previously  submitted.  Again  we  quote  the  letter  con- 
taining the  original  request  which  reads: 


"The  Missouri  State  Board  of  Accountancy 
requests  an  opinion  from  your  office  on 
the  meaning  of  Section  14,911f  (c)  of 
chapter  115  of  the  Revised  Statutes  of 
Missouri  1939,  relating  to  the  State 
Board  of  Accountancy,  which  reads  as 
follows : 

"’Individuals  who  apply  for  a certificate 
as  a certified  public  accountant  must 
(except  as  otherwise  herein  provided): 


( a ) • • , 

(b ) • » » 

(c)  Be  residents  of  this  State, 
have  an  office  therein  for  the 
regular  practice  of  public  ac- 
countancy, or  be  an  employee  of 
a certified  public  accountant 
practicing  within  this  state,1 


"Your  opinion  Is  requested  regarding 
whether  Section  14,911f  (c)  means  that 
the  applicant  must  be  a resident  of 
this  State  and  have  an  office  In  the 
State  for  the  practice  of  public 
accountancy  or  be  an  employee  of  a 


* 


I 


* .•* 
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certified  public  accountant  or  a public 
accountant  practicing  within  the  State, 
or  whether  it  means  that  the  applicant 
must  be  a resident  of  this  state  or  have 
an  office  therein  or  be  an  employee  of 
a certified  public  accountant  or  a public 
accountant,  etc*" 

The  principal  question  involves  the  construction  of  paragraph 
(c)  Section  14911f,  Laws  of  Missouri,  1943*  The  primary  consider- 
ation when  construing  a statute  is  to  ascertain  the  intent  of  the 
Legislature  and  in  this  case  the  rule  is  stated  in  the  case  of 
Artophone  Corp*  v*  Coale,  345  Mo*  344,  133  S.  VJ * ( 2d } 345,  1.  c* 
347: 

* 

” t#  ttfhe  primary  rule  of  construction 
of  statutes  is  to  ascertain  the  lawmaker's 
intent,  from  the  words  used  if  possible; 
and  to  put  upon  the  language  of  the  Legi- 
slature, honestly  and  faithfully^  its 
plain  and  rational  meaning  and  to  promote 
its  object  and  "the  manifest  purpose  of 
the  statute,  considered  historically,"  is 
properly  given  consideration. 

Another  important  rule  of  construction  is  to  give  effect  to 
the  whole  and  every  part  of  the  statute.  The  several  parts  of 
the  statute  are  to  be  construed  in  connection  with  every  other 
part  and  all  are  to  be  considered  as  parts  of  a connected  whole 
end  harmonized  if  possible,  Korberg  v.  Montgomery,  173  S,  y. (2d) 
387,  351  Mo,  180,  Therefore,  all  of  .".action  14911f,  supra,  must 
be  considered  and  given  effect  when  construing  any  part  thereof. 
For  greater  clarification,  v/e  quote  Section  14911f; 


"Individuals  who  apply  for  a certificate 
as  a certified  public  accountant  must 
(except  as  otherwise  herein  provided): 

(a)  Be  citizens  of  the  TTnited  States; 

(b)  Be  over  the  ago  of  twenty- one  years; 

(c)  Be  residents  of  this  State,  have 
an  office  therein  for  the  regular 
practice  of  public  accountancy,  or  be 
an  employee  of  a certified  public 
accountant  or  a public  accountant 
practicing  within  this  State." 
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In  examining  the  above  section  in  its  entirety  we  observe  that 
paragraph  (a),  requiring  the  applicant  to  be  a citizen  of  the 
United  States,  is  set  out  separately,  paragraph  (b),  requiring  the 
applicant  to  be  twenty-one  years  of  age,  is  also  set  out  separately. 
If  the  lawmakers  intended  that  residency  within  the  state  vms  to 
be  another  requirement,  it  is  our  notion  that  they  would  have  set 
out  the  requirement  separately  in  another  paragraph  as  they  did  the 
requirement  pertaining  to  being  a citizen  of  the  United  States  and 
as  to  age. 

Looking  to  the  grammatical  construction  of  paragraph  (c)  of 
Section  14911f,  supra,  we  observe  the  use  of  the  word  "or”*  The 
use  of  the  word  "or"  is  disjunctive,  denoting  an  alternative* 

So  it  was  held  in  Dodd  v*  Independence  Stove  and  Furnace  Co*, 

330  Mo.  662,  51  S.  W,  (2d)  114,  from  which  the  following  is  taken 
at  S,  W.  1,  c*  118* 

"*  w While  the  word  *or*  may  sometimes  be 

so  used,  its  ordinary  use  is  as  a disjunctive 
*that  marks  an  alternative  generally  correa* 
ponding  to  "either,"  as  "either  this  or  that,"* 

# * 


In  the  case  of  State  v.  McGee,  83  S.  W.(2d)  98,  the  word  "or" 
was  defined  at  1*  c*  110,  as  follows* 


# #Qr  *ls  a disjunctive  participle  that 
marks  an  alternative  generally  corresponding 
to  "either,"  as  "either  this  or  that,"*  46 
C.  J.  1124,  Sec*  1*  State  v.  Combs  (Mo.  Sup.) 

273  S.  W.  1037,  1039  (l)j  Dodd  v.  Independence 
S,  & F,  Co.,  330  MO.  662,  671  (8),  51  S.W. 

(2d)  114,  118  (9).  *A  disjunctive  conjunction 
coordinating  two  or  more  words  or  clauses  each 
one  of  which  in  turn  is  regarded  as  excluding 
consideration  of  the  other  or  others.  »#  # 

• 

The  conclusion  to  be  drawn  from  a study  of  the  grammatical 
construction  of  paragraph  (c)  of  Section  14911f,  supra,  is  that  the 
paragraph  comprises  a coordinated  series  of  three  requirements  list- 
ed in  the  alternative  and  the  possession  of  either  would  qualify  the 
"applicant  to  take  the  examinations  for  certified  public  accountants 
and  entitle  him  to  a certificate  upon  passing  the  examination.  The 
conjunction  "or"  serves  to  join  all  three  requirements  with  the 
purpose  of  separating  them  and  does  separate  them  with-  equal  force 
and  importance.  Jach  requirement  is  excluded  from  being  considered 
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in  conjunction  with  the  other,  or  others,  and  the  possession  of  any 
one  of  them  by  the  applicant  would  suffice. 

To  determine  the  meaning  of  paragraph  (c)  of  Section  14911f, 
supra,  we  may  also  look  to  other  related  sections  of  the  Act.  Sec- 
tion 14911  (d)  makes  it  mandatory  on  the  Board  to  register  firms 
and  partnerships  as  certified  public  accountants  if  the  following 
two  conditions  are  met: 

"(a)  Each  member  or  partner  of  the  firm  or  partner- 
ship is  in  good  standing  as  a certified  public 
accountant  in  one  or  more  states  or  political 
subdivision  of  the  United  States j and. 

"(b)  Either 

(1) Each  resident  or  local  member  or 
partner  is  the  holder  of  a valid 

* certificate  as  a certified  pub- 

lic accountant  issued  under  the 
• laws  of  the  State*  or 

(2)  If  there  is  no  resident  or  local 
member  or  partner  then  each  res- 
ident or  local  manager  is  the 
holder  of  a valid  certificate  as 
a certified  public  accountant 
issued  under  the  laws  of  this 
State ." 

M 

That  the  Legislature  did  not  wish  to  impose  residency  as  one 
of  the  basic  qualifications  for  the  C.f.A*  certificate  is  evident 
from  the  fact  that  they  say  that  the  local  partner  or  local  manager 
of  the  firm  or  partnership  must  be  the  holder  of  a certificate 
issued  under  the  laws  of  this  state. 

There  is  no  possibility  of  confusion  in  the  moaning  of  the 
word  "local"  since  it  is  defined  in  Section  14911(d)  as  follows: 


"The  term  •local*,  as  used  herein,  is  intended 
to  denote  persona  engaged  in  practicing  public 
accountancy  in  this  State,  who  spend  all  or  the 
greater  part  of  their  time  during  business 
hours  in  this  State,  but  reside  in  another  State." 

If  residency  was  one  of  the  basic  qualifications  for  obtaining 
a certificate  the  Board  would  be  without  authority  to  issue  certif- 
icates to  local  partners  or  managers  and  Section  14911(d)  v/ould. 


Mr,  A,  Henry  Cuneo 


Page  5 


to  some  extent,  be  meaningless.  To  hold  that  residency  is  not  a 
requirement  for  procuring  a certificate  would  achieve  greater 
harmonization  of  all  sections  of  t'he  Act* 


COii  CLUblON 


In  view  of  the  foregoing,  it  is  the  opinion  of  this  department 
that  paragraph  (c)  Section  14911f,  Laws  of  Missouri,  1943,  pre- 
scribes three  qualifications  for  individuals  who  apply  for  cer- 
tificates as  certified  public  accountants.  That  said  qualifications 
are  in  the  alternative  and  the  possession  of  either  would  qualify 
the  applicant  to  obtain  a certificate  provided  the  other  two  qual- 
ifications, as  set  forth  separately  in  paragraphs  (a)  and  (b),  are 
possessed. 


Respectfully  submitted. 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 


APPROVED l 


J.  E.  TAYLOR 
Attorney  General 


County  Court  cannot  make  donation  to  city 
municipal  airport. 


for 


Honorable  George  M,  Davis 
Prosecuting  Attorney 
Macon  County 
Macon,  Missouri 

• Dear  Mr,  Davis} 


This  Department  is  in  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows: 

"Money  is  being  raised  for  pre- 
liminary survey  for  an  airport. 

The  County  Court  was  asked  to 
contribute*  It  was  my  opinion  s 
that  they  could  not  make  such 
contribution.  The  airport  would 
probably  be  a municipal  airport 
of  the  city  of  Macon,  but  this 
1s  simply  a preliminary  survey; 
however,  as  a matter  of  public 
interest  the  parties  wanted  me 
to  get  your  opinion  on  the  mat- 
ter so  I am  asking  you  whether 
or  not  the  county  court  can  make 
contributions  to  a preliminary 
survey  for  an  airport.  It  would 
probably  be  a municipal  under- 
taking of  the  city  of  Macon. 

This  matter  seems  to  be  pressing 
and  I would  appreciate  it,  if  I 
could  have  your  very  earliest 
opinion.,, 


The  question  presented  is,  whether  or  not  a 
county  may  contribute  money  to  a city  which  is  making 
a preliminary  survey  preparatory  to  the  building  of  a 
municipal  airport. 


It  is  presumed  from  the  facts  given  in  your  re- 
quest that  Macon  County  will  have  no  interests  or  owner- 
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ship  in  said  airport  but  that  it  will  be  entirely  a city 
undertaking,  so  that  Section  15123,  R.S.  Mo.  1939,  which 
authorizes  counties  to  own  and  operate  airports , therefore, 
has  no  relation  to  the  question  at  hand. 

Section  23,  Article  VI  of  the  Constitution  of 
Missouri,  1945,  provides  as  follows: 

"No  county,  city  or  other  political 
corporation  or  subdivision  of  the 
state  shall  own  or  subscribe  for 
stock  in  any  corporation  or  associa- 
tion, or  lend  its  credit  or  grant 
/ public  money  or  thing  of  value  to 

or  in  aid  of  any  corporation,  as- 
sociation or  individual,  except  as 
provided  in  this  Constitution. 


Section  25,  Article  VI  of  the  Constitution  of 
Missouri,  1945,  states: 

"No  county,  city  or  other  political 
corporation  or  subdivision  of  the 
state  shall  be  authorized  to  lend 
its  credit  or  grant  public  money  or 
property  to  any  private  Individual, 
association  or  corporation,  except 
that  the  general  assembly  may  auth- 
orize any  municipality  to  provide 
for  the  pensioning  of  the  salaried 
members  of  its  organized  police 
force  or  fire  department  and  the 
widows  and  minor  children  of  the 
deceased  members,  and  may  authorize 
any  city  of  more  than  100,000  In- 
habitants  to  provide  for  the  pen- 
sioning of  other  employees , and  may 
also  authorize  payments  from  any 
, public  funds  into  a fund  or  funds 

for  paying  benefits  upon  retlre- 
• ment,  disability  or  death  to  per- 

sons employed  and  paid  out  of  any 
public  fund  for  educational  ser- 
vices, and  to  their  beneficiaries 
or  estates." 


While  there  are  no  cases  interpretating  these 
Sections  of  the  Constitution  of  1945,  however,.  Sections 
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46  and  47  of  Article  IV  of  the  Constitution  of  1875, 
which  Constitution  preceded  the  present  one,  had  identi 
cal  provisions  therein. 

Sections  23  and  25,  supra,  proscribe  a county 
from  granting  public  money  to  any  corporation.  As  was 
pointed  out  in  State  ex  rel.  Board  of  Control  vs.  City 
of  St.  Louis,  216  Mo.  47,  the  term  "corporations"  in- 
cludes both  private  and  public  corporations.  In  that 
case  the  Court  quoted  with  approval  the  case  of  State 
of  Missouri  vs.  Curators  of  State  University,  57  Mo. 
178,  in  which  it  Is  said,  l.c.  93: 

# w *It  is  not  pretended  that  the 
provision  of  the  Constitution  was  com- 
plied with,  but  it  is  urged  that  the 
subscription  or  loan  of  credit  of 
Phelps  county  to  the  University  was  to 
a public  corporation,  and  therefore 
not  within  the  meaning  of  the  consti- 
tutional restriction.  That  the  curators 
of  the  University  constitute  a corpora- 
tion Is  not  denied,  but  it  is  said  that 
this  provision  of  the  Constitution  was 
directed  solely  against  subscriptions 
to  private  corporations.  The  language 
of  the  section  makes  no  discrimination 
of  this  sort,  nor  does  the  main  purpose 
■ of  tiie  prohibition  require  any  such 
discriminationi  What  was  the  object 
of  restriction  on  county  courts,  city 
and  town  municipalities?  The  object 
was  plainly  to  prevent  them  from  tax- 
ing the  people  v/ithout  their  consent. 

No  loan  or  credit  was  allowed  to  any 
company,  association  or  corporation 
without  the  consent  of  the  people  who 
had  to  pay  it.  The  business  of  the 
company,  association  or  corporation 
Is  not  referred  to  in  the  Constitution, 
...  What  right,  then,  has  this 
court  to  Interpolate  the  word  "private" 
Into  this  section  of  the  Constitution? 

The  corporation  to  which  the  bonds  In 
question  were  issued  was  in  some  re- 
spects a public  corporation,  and  es- 
tablished for  educational  purpose s--an 
object  always  held  in  high  regard  by 
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the  State;  but  why  is  this  object, 
however  laudable,  to  overturn  a 
plain  provision  of  the  Constitu- 
tion, or  to  authorize  a taxation 
which  the  Constitution  forbids.' 

* -is-  * ", 


In  State  ex  rel,  Kirkwood  vs.  County  Court  of 
St,  Louis  County,  142  Mo*  575,  the  Court  had  before  it 
the  constitutionality  of  a law  which  required  the  County 
to  expend  money  upon  the  streets  of.  incorporated  cities 
in  which  the  county  had  no  concern  or  control.  The  Court 
said,  l,c*  5841 

* # In  all  of  their  municipal 
and  governmental  affairs  they 
(towns  and  villages)  act  inde- 
pendently of  the  counties  in 
which  they  are  located.  So  with 
respect  to  the  counties,  they  have 
control  through  their  proper  of- 
ficers of  the  road  fund  set  apart 
for  building  and  repairing  roads. 

While  by  the  act  in  question  It  is 
made  the  duty  of  the  proper  cor- 
porate authorities  of  cities,  towns 
and  villages  to  expend  upon  their 
roads,  streets  and  public  highways, 
the  moneys  obtained  by  them  from 
the  county  court  under  the  provi- 
sions of  the  act,  no  condition  Is 
Imposed  in  the  first  place  to  their 
right  to  the  money.  They  are  en- 
titled to  it,  if  at  all,  absolutely 
and  unconditionally.  When  the 
county  taxes  are  collected  and  the 
money  is  paid  in  to  the  county 
treasury.  It  becomes  public  money, 
and  the  act  of  the  legislature 
which  authorizes  the  appropriation 
of  any  part  of  it  to  be  expended 
upon  the  roads,  streets  and  public 
highways  of  incorporated  cities, 
towns  and  villages.  In  which  coun- 
ties have  no  concern  or  control,  is 
a gift  or  grant  within  the  meaning 
of  that  provision  of  the  Constitu- 
tion quoted,  to  such  city,  town  or 
village.  " (insert  ours.) 
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Therefore,  a constitutional  provision  against 
counties  making  gifts  to  corporations  includes  dona- 
tions by  a county  to  a municipal  corporation  over  which 
they  have  no  control. 

The  cases  of  City  of  Hannibal  vs,  Marlon  County, 
Missouri,  69  Mo,  571$  State  ex  rel.  vs,  Taylor,  224  Mo, 
393;  State  ex  rel,  Clark  vs,  Gordon,  261  Mo,  631,  and 
Jasper  County  Farm  Bureau  vs^  Jasper  County,  Missouri, 
315  Mo,  560,  286  S,W,  381,  do  not  announce  a contrary 
doctrine  because  a reading  of  these  cases  all  show  that 
such  gifts  and  grants  were  to  an  agenoy  or  sub-division 
of  the  particular  entity  making  the  gift. 

As  pointed  out  in  State  ex  rel,  vs.  Taylor,  224 
Mo,  393,  which  case  approved  a grant  by  a county  to  a 
drainage  district,  that  said  drainage  district  "-is  not 
independent  of  the  county,  but,  upon  the  other  hand, 
it  owes  its  being  to  and  is  subject  to  the  authority 
and  control  in  the  same  sense  in  which  townships  of  a 
county  are  subject  to  its  control." 

The  rule  announced  herein  has  been  supported 
in  Bassille  va,  Ramsey  Co.  71  Minn,  198,  Dady  vs.  Lyons 
57  N.Y.S,  448  and  Russell  vs.  Tate,  52  Ark.  541. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department 
that  a County  Court  may  not  make  a contribution  to  a city 
for  the  purpose  of  a preliminary  survey  for  a municipal 
airport. 

hespectfully  submitted. 


ARTHUR  M.  O'KEEFE 
Assistant  Attorney  General 


APPROVED: 

J.  E.  TAYLOR 
Attorney  General 

AMO'Kjir 
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ROAD  DISTRICTS:  In  re: 


Surplus  monies  in  a Road  District’ s Sinkin 
Fund  cannot  be  transferred  to  other  funds 
for  other  purposes  until  the  principal 
indebtedness  and  the  interest  thereon,  has 
been  extinguished. 


March  8,  1946 


Honorable  Wilbur  F*  Daniels 
Prosecuting  Attorney,  Howard  County 
Fayette,  Missouri 


FILED 


Dear  Sir* 


This  will  acknowledge  receipt  of  your  letter  of  recent 
date  requesting  an  official  opinion  of  this  department,  which 
letter  reads  as  follows* 


"I  respectfully  request  your  opinion  as  to 
whether  or  not  the  Fayette  Special  Road  Dis- 
trict can  transfer  money  that  it  has  in  its 
sinking  fund  to  the  general  fund  In  order 
that  they  may  expend  said  sums  accumulated 
in  the  sinking  fund  for  the  current  upkeep 
and  repair  of  their  roads* 

"The  facts  are  that  the  sinking  fund  has 
built  up  considerable  in  excess  of  the  sums 
required  to  retire  interest  and  principal 
bonded  Indebtedness  and  the  district  desires 
to  use  said  surplus  for  current  repair." 

Section  3279,  R.  S.  1939,  in  part,  provides* 

"The  various  counties  In  this  state*  * * 
and  road  districts  in  this  state,  are 
hereby  authorized*  * * *to  fund  or  re- 
fund any  part  or  all  of  their  bonded  or 
judgment  indebtedness,  including  bonds, 

* * *" 


The  above  quoted  parts  of  Section  3279,  supra,  authorize  the 
road  districts  in  this  State  to  fund  their  indebtedness.  The 
term  "road  districts"  first  appeared  in  the  Laws  of  1931,  at 
page  138,  which  provided  for  an  entirely  new  section,  the  present 
section,  in  lieu  of  Section  2892  of  the  Laws  of  1929.  This  is 
the  first  time  that  the  term  "road  districts"  appeared  in  the 
statutes. 
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Section  3282,  R,  S.  Mo*  1939,  provides  as  follows* 


"Any  county,  city,  village,  town,  township, 
parts  of  townships  or  school  district, 
issuing  its  bonds  for  the  purpose  afore- 
said, shall,  at  the  time  of  issuing  the  same, 
provide  in  the  express  manner  provided  by 
law  for  the  levy  and  collection  of  an  annual 
tax  sufficient  to  pay  the  annual  interest 
on  such  funding  bonds  as  it  falls  due,  and  a 
sufficient  sinking  fund  for  the  payment  of  the 
principal  of  such  bonds  when  they  become  due*” 


Herein  lies  the  power  for  the  establishment  of  a sufficient  sink- 
ing fund  for  the  payment  of  the  incurred  indebtedness  and  interest 
thereon.  While  section  3282,  supra,  does  not  specifically  list 
"road  districts",  the  case  of  School  District  vs.  Day,  328  Mo. 
1105,  438  S,  W.  (2d)  328,  held  that  this  section  (section  3282, 
supra,)  should  be  construed  with  Section  3279,  supra,  and  also 
we  believe  the  rule  of  pari  materia  applies,  (State  ex  rel. 

Brokaw  vs.  Board  of  Educatipn*  17X  S,  W.  (2d)  75)  so  that  the 
following  sections  apply  to  road  districts,  even  though  not 
specifically  referred  to  in  the  particular  section* 

Section  3283,  R*  3*  Mo.  1939,  provides  for  the  disposition 
of  funds  raised  by  the  sale  of  bonds.  In  its  applicable  parts  it 
provides  as  follows* 


"When  any  bonds  shall  have  been  voted  or  may 
hereafter  be  voted,  * * * *the  proceeds  from 
the  sale  thereof,  and  all  moneys  derived  by 
tax  levy  for  interest  and  sinking  fund,*.  * * 
shall  be  kept  by  the  authorities  of  such  town, 
city,  township,  county,  drainage,  levee, 
county  or  school  district  having  control  of 
said  funds,  separate  and  apart  from  any  and 
all  other  funds  of  said  town,  city,  township, 
county,  drainage,  levee,  county  or  school 
district,  so  that  there  shall  be  no  comming- 
ling of  said  funds  with  any  other  funds  of 
* * # #,  In  no  case  shall  the  proceeds  from 
the  sale  of  any  bonds  so  sold  be  used  for 
any  other  purpose  than  for  the  purpose  for 
which  said  bonds  were  voted,  nor  shall  the 
sinking  fund  or  interest  collected  to  meet 
the  interest  on  said  bonds  be  used  for  any 
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othor  purpose  than  to  meet  the  principal 
and  interest  of  said  bonds," 

Further  emphasis  to  the  directions  contained  in  Section 
3283,  supra,  are  found  in  Section  3284,  R.  S.  Mo.  1939,  which 
provides  a penalty  for  violation  of  any  of  the  sections  contained 
in  Section  3283,  supra. 

Section  3290  of  the  same  chapter  provides* 

"Ho  money  collected  nor  bonds  purchased 
under  the  provisions  of  this  article 
shall  be  subject  to  execution,  nor  liable 
to  be  levied  upon,  taken,  sequestered 
or  applied  toward  paying  the  debts  of  such 
county,  city,  town,  village,  township  or 
school  district,  nor  for  any  other  purpose 
than  as  is  provided  for  in  this  article, 
and  the  same  shall  be  held  and  deemed  an 
Inviolable  sinking  fund  for  the  purpose 
of  extinguishing  such  county,  city,  town, 
village,  township  or  school' ' al strict 
Indebtedness,  ana  for  tio  other  purpose  * 

Provided,  that  any  state  or  iThlted  States 
bonds  or  money  that  may  be  left  over 
after  the  extinction  of  all  such  county, 
city,  town,  village,  township  or  school 
district  indebtedness  shall  be  paid  into 
the  general  rovon.ua  fund  of  such  county, 
city,  town,  village,  township  or  school 
district," 

In  construing  the  above  quoted  sections,  it  is  soon  that 
there  is  a direct  and  specific  statutory  prohibition  against  the 
transfer,  diversion  or  commingling,  of  any  funds  to  or  for  any 
purpose  other  than  that  for  which  said  funds  were  created.  How- 
ever, Section  3290,  supra,  does  provide  for  the  transfer  of 
funds  when  the  indebtedness  for  which  said  funds  were  raised 
has  been  extinguished  and  there  remains,  out  of  said  funds,  a 
surplus.  Under  the  facts  stated  in  your  letter,  apparently, 
the  indebtedness,  as  to  the  Interest  and  principal,  can  be  met 
and  fully  satisfied  with  a surplus  remaining.  But,  until  such 
debt  is  fully  satisfied,  we  believe  that  Section  3290,  supra, 
does  apply. 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that, 
under  the  statutes  cited  supra,  and  the  directions  contained 
therein,  the  surplus  monies,  contained  in  the  Fayette  Special 
Road  District  Sinking  Fund,  can  not  be  transferred  to  the 
general  revenue  fund  until  the  principal  bonded  indebtedness 
and  the  interest  thereon  has  been  extinguished. 


Respectfully  submitted, 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 


API1  ROVED* 


J.  E.  TAYLOR 
Attorney  General 


WCBtmw 


-9  SHERIFF’S  FEES:  Fees  earned  by  sheriff  la  July  1,  1946 

that  do  not  exceed  the  ^atutory  limitation 
of  $5,000  for  a period  of  one  year  may  be 
retained  by  him. 


r • Herbert  K • baniels on 
Clerk  of  the  Circuit  Court 
hi virncs ton  County 
Ohillicothe , Missouri 


Dear  Sir: 


Tills  department  is  in  receipt  of  your 
opinion,  based  on  tho  following  facts: 


request  for  an 


"I  am  in  doubt  as  to  how  sheriff’s  foes 
should  bo  paid  new « hhould  foos  earned 
prior  to  July  1,  194-G  bo  paid  by  separate 
check  so  that  tho  sheriff  may  keep  thorn 
and  those  earned  after  July  1 bo  turned 
over  to  the  county  or  do  all  foos  go  to 
tho  county  regardless  of  when  earned? 

Pees  on  many  cases  are  paid  long  after 
they  are  taxed  ns  costs *f! 

Tho  question,  as  I understand "it,  is  whether  or  not  the 
sheriff  is  entitled  to  foes  earned  before  July  1,  1946 , and 
collected  thereafter. 


Section  154 GO , 


o.  IJoC 


liyiao; 


a 3: 


leriff 


may  retain  for  any  on©  year,  am 


amount  oi  lG-es 
as  foil on as 


’’The  feoa  of  no  executive  or  ministerial 
officer  of  any  county,  exclusive  of  tho 
salaries  actually  paid  to  his  necessary 
doputios,  shall  exceed  the  sum  of  five 
thousand  dollars  for  any  one  yoar.  Tho 
foregoing  clauao  shall  not  apply  to  any 
county  or  city  not  within  a county  in 
this  state  now  containing  or  which  may 
hereafter  contain  one  hundred  thousand 
inhabitants  or  more.  After  the  .first 
day  of  January,  1091 , ovary  such  officer 
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siiall  make  return  quarterly  to  the  county 
. court  of  all  fees  by  him  received,  and.  of 
the  salaries  by  him  actually  paid  to  his 
deputies  or  assistants,  stating  the  some 
in  detail  and  verifying  the  same  by  his  af- 
fidavit; and  for  any  statement  or  omission 
in  3uch  return  , contrary  to  truth,  such  of- 
ficer shall  be  liablo  to  the  penalties  of 
willful  and  corrupt  perjury." 

In  the  case  of  J.  Fred.  Thornton,  clerk,  v*  Fmlle  Thomas, 
sheriff,  2 , o,  App.,  595  (a  memorandum  of  the  case  is  only  re- 

ported, the  full  decision  is  not  reported),  it  is  stated* 

"1.  The  clerk  of  the  Circuit  Court,  to 
whom  fee3  are  taxed,  in  any  caso,  is  the 
only  person  entitled  by  lav;  to  receive 
them  from  the  party  chargeable,  or  from 
the  sheriff,  who  has  collected  thorn  on 
fee-bill  or  execution* 


"2*  When  foes  are  collected,  they  will 
be  held  by  the  clerk,  to  his  own  use,  or 
paid  Into  the  county  treasury,  according 
to  tho  determination  of  the  inquiry  whether 
he  has  retained  to  his  own  use  from  other 
fees,  earned  in  tho  same  year,  the  maximum 
sum  allowed  him  by  law  for  any  one  year.. 

"3.  The  incumbent  clerk  has  no  right  to 
fees  earned  by,  or  taxed  to,  his  predecessor ; 
they  belong  either  to  the  lattor  or  to  the 
county,  and  the  incumbent  is  not  a trustee 
for  tho  county,  and  has  no  power  to  adminis- 
ter this  fund.  _J,  Fred . Thornton,  clerk,  v, 
Wtiiilo  Thomas,  sheriff.  Opinion  by  duntt,  . 

pT~j7" 


In  a later  case,  Corbin  v.  Adair  County,  1/1  Wo. 


j 


the 
the  one 
the 


Supreme  Court  of  Missouri  decided  a question  similar  to 
asked  in  your  request  for  an  opinion.  In  the  Corbin  caso 
termination  of  the  office  was  by  separating  the  office  of  re- 
corder and  circuit  clerk,  which  previously  had  been  administered, 
by  one  officer.  Tho  question  being  tho  proper  disposition  of 
foes  earned  before  tho  separation,  Tho  present  question  is 
similar  because  it  deals  with  the  payment  of  feos  earned  by  the 


■W—T- 
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shorif^  before  a different  method  of  compensating,  him  for  ills 
services  was  established#-  The  court,  in  the  Corbin  case,  said 
at  l.c#  388,  389,  390: 

"From  April  19,  1398,  to  December  31, 

1090,  plaintiff  as  circuit  clerk  collected 
clerk’s  fees  amounting  to  $795*31,  of  which 
amount  ho  voluntarily  paid  into  the  trea3* 
ury  of  the  county  $461*71,  the  amount  of 
circuit  clerk  foes  earned  by  him,  but  not 
collected  prior  to  the  division  of  tho  of- 
fices. The  remainder,  $353*60,  were  foes 
earned  and  collected  by  him  after  tho  di- 
vision, During  tho  time  from  April  19th 
to  'December  31,  1890,  he  was  earning  enough 
to  pay  his  salary,  but  had  not  collected 
it.  He  was  of  the  opinion  that  ho  could 
not  -^appropriate  any  of  his  old  clerk’s  fees 
earned  by  him  prior  to  the  separation,  and 
of  his  own  accord  paid  what  ever  of  those 
old  foos  ho  collected  into  the  treasury. 


"He  made  out  his  quarterly  statements  as 
required  by  the  Act  of  1891  (Laws  1891, 
page  152) , and  the  county  court  approved 
the  same,  and  ho  paid  over  the  balance, 
lie  now  seeks  by  this  suit  to  recover 
enough  to  give  him  his  salary  of  $1,600* 
He  charges  fraud  and  mistake  of  fact,  but 


tho  circuit  court  found,  and 
donee  as  well  as  that  of  the 
clearly  shows,  that  there  was 
fact.  All  of  his  quarterly  s 


his  own  ovi- 
county  judges 
no  mistake  of 
ottlementa  were 


correct,  and  there  was  no  demand  o him  to 
turn  ovor  tho • old  foes  ho  had  earned  and 
collected.  Ho  misrepresentation  or  fraud 
was  practiced  on  him  to  induce  him  to  do  so. 
Those  charges  fell  to  the  ground , and  tho 
circuit  court  could  not  have  found  otherwise 
than  ho  did  upon  tho  proofs  tendered* 


"It  wan  further  developed,  that  the  position 
in  which  plaintiff  found  himself  was  the 
result  solely  of  a mistake  ho  made  as  to  the 
law.  Hi a settlements  were  made  with  a per- 
fect knowledge  of  all  the  facts  and  are 
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binding  alike  on  him  and  the  county  unless 
they  can  be  Impeached,  for  ffaud,  collusion 
or  mistake,  (State  ex  rel,  v.  Ewing,  116 
Mo,  129;  State  ex  rel,  v»  Shipman,  125  Mo, 
436;  Callaway  Co,  v,  Henderson,  139  Mio* 
loc,  oit*  520;  Scott  Co,  v,  Leftwich,  145 
; o,  26,) 

’’The  testimony  of  plaintiff  further  discloses 
that  a large  amount  of  fees  are  due  him  as 
circuit  clerk,-  of  which  at  least  Ml, 200  are 
collectible  and  when  collected  by  the  sheriff 
or  his  successor  they  will  belong  to  him  un- 
til he  has  received  the  amount  of  the  salary 
earned  by  him  for  the  year  1898,  not  to  ex- 
ceed  81,600.  (Allen  v,  Cowan,  96  Mo,  193.) 

So  that  it  is  apparent  that  the  plaintiff  is 
not  remediless.  To  the  amount  of  the  differ- 
ence between  tho  fees  collected  by  him  which 
he  had  earned  in  1398  and  retained,  and  the 
amount  earned  and  not  collected  for  that 
year,  not  excoeding  01,600,  he  can  demand 
and  recover  the  uncollected  fees  from  his 
successor,  and  his  own  evidence  shows  they 
will  be  more  than  sufficient.  - # *,f 


The  statutory  maximum  of  05,000  for  one  year  would  as  a 
matter  of  course  limit  tho  retention  of  foes  for  tho  period 
in  1946  prior  to  July  1,  to  an  amount  not  to  exceed  „2,500. 


Conclusion. 


It  is  therefore  the  opinion  of  this  department  that  the 
sheriff  of  Livingston  County  may  retain  any  and  all  foes  earned 
by  him  prior  to  July  1,  1946  which  do  not  exceed  the  maximum 
of  05,000  for  the  years  prior  to  1946  and  ,2,500  for  the  period 
of  January  1,  1946  to  July  1,  1946.  In  the  event  those  fees 
have  been  collected  by  the  circuit  clerk,  he  should  pay  them 
direct  to  the  sheriff  entitled  thereto.^  Tho  sheriff  must,  of 
course,  report  those  foes  to  the  county  in  the  regular  way. 
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and  in  tlio  event  the 
period  during  which 
the  county  treasury. 


y exceed  the  statutory  max  limn 
they  wore  earned,  he  must  pay 


3\  for 
t hem 


the 

into 


He s pe  c t fully  submi tted. 


W.  BRADY  DUH CAN 

Assistant  Attorney  hen oral 

5 AP .ROVED: 


J.  E,  TAYLOR 
Attorney  General 
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AIRPORTS : 


r ' 3 

The  legislative  body  of  a political  subdivision  which 
has  .established  an  airport  may  estab'lish’a  board  or 
body  to  administer  the  same* 


/ 


January  29,  1946 


FILED 

7 v> 


•-  j 


Mr,  Hugh  Denney,  Director 
- Missouri  State  Department  of 
Resources  and  Development 
Stato  Office  building 
Jefferson  City,  Missouri 


Dear  Sir: 


General  Taylor  wishes  to  acknowledge  receipt  of 
your  request  from  this  department,  which  reads  as  follows: 

"The  Aviation  Division  of  the  State 
Department  of  Resources  and  Develop* 
ment  has  had  many  inquiries  concerning 
Aviation  law.  We  would  like  to  have 
an  official  opinion  as  to  whether  or 
not  a local  legislative  body  of  a oity, 
including  a city  under  special  chartor, 
village,  town  or  county,  which  has  es- 
tablished an  airport  or  landing  field,  ' 
may  vest  authority  for  the  construction, 
improvement,  equipment,  maintenance  and 
operation  thereof,  in  a board  or  body 
.especially  appointed  or  providod  for  by 
such  city,  village,  town  or  county.  In 
other  words  can  a political  sub-division 
of  the  State  establish  under  law  an 
Aviation  Board,  Airport  Board  or  Airport 
Commission,  to  administer  to  the  Aviation 
affairs  of  a political  sub-division  of 
the  State.” 


In  that  regard,  Section  15126,  R,  S,  Mo.  1939, 

provides : 

’’The  local  legislative  body  of  a city, 
including  cities  under  spooial  charter. 
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village,  town  or  county  which  has  es- 
tablished an  airport  or  landing  field 
and  acquired,  leased,  or  set  apart  real, 

.property  for  such  purpose  may  construct, 
improve,  equip,  maintain,  and  operate 
the  same,  or  may  vest  jurisdiction  for 
the  construction,  improvement,  equipment, 
maintenance,  and  operation  thereof,  in 
any  suitable  officer,  board  or  body  of 
such  oity,  village,  town  or  county,  or 
may  by  franchise  or  contract  authorize 
others,  in  vAiole  or  in  part,  to  construct, 
equip,  maintain,  and  operate -the  same, 

'i'he  expense  of  such  construction,  improve- 
ment, equipment,  maintenance  and  operation 
shall  bo  a city,  village,  town  or  county 
charge,  in  whole  or  in  part,  as  the  case' 
may  be.  The  local  legislative  body  of  a 
oity,  village,  town,  or  county  may  adopt 
regulations  and  establish  fees  or  charges 
for  the  use  of  such  airport  or  landing 
field,” 

c 

There  is  no  restriction  in  this  section  as  to  classes 
of  cities  and  it  will  include  any  political  corporation  of  the 
state  named  therein. 

Such  Aviation  Board,  Airport  Board  or  Airport  Commis- 
sion as  referred  to  in  your  letter,  may  bo  established  under 
the  words  ’’board  or  body  of  such  city,  village,  town  or  county, 
as  provided  in  Section  15126,  R,  S,  Mo,  1939,  supra,  for  the 
purposes  designated. 


0 oncl us ion 


It  is  the  opinion  of  this  department  that  the  legis- 
lative body  of  a political  subdivision  of  tlio  state  which  has 
established  an  airport  or  landing  field  and  acquired,  leased, 
or  set  apart  real  property  for  such  purpose,  may  establish  a 
board  or  body  to  administer  the  construction,  improvements. 
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equipment,  maintenance  and  operation  thereof. 


Respectfully  submitted, 


J.  MARTIN  AHDPJR30N 
Assistant  Attorney  General 


APPROVED: 


J.  h.  TAYLOR 
Attorney  General 


MUNICIPAL  CORPORATIONS:  ‘Discussion  of  rights  of  foreign  municipal 

corporations  to  acquire  real  property  for 
airport  purposes  in  Missouri  and  incidental 
matters  relative  thereto. 


Mr,  Hugh  Denney,  Director 
Missouri  State  Department  of 
Resources  and  Development 
State  Office  Building 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  requesting  un  official 
opinion  of  this  office,  and  reading  as  follows: 

n Supplementing  our  request  of  September  18 
regarding  the  legality  of  a Missouri  city 
purchasing  land  in  Illinois  for  airport 
purposes,  wo  nov;  have  need  for  an  opinion 
on  the  legality  of  u city  outside  of  Mis- 
souri acquiring  land  in  this  state -for  air- 
port purposes.  I would,  therefore,  appre- 
ciate un  opinion  on  the  following  questions: 

"1,  Is  it  legal  for  a municipality  outside 
the  State  of  Missouri  to  own  airport 
property  in  Missouri? 

'*£,  Will  this  property  be  tax  exempt? 

"D.  Cun  the  municipality  desiring  to  buy  . 
airport  property  in  Missouri  use  the 
condemnation  laws  of  Missouri  to  ac- 
quire such  property? 

"4,  Will  the  present  zoning  restrictions 

or  future  zoning  restrictions  apply  to 
said  airport  property? 

”5,  Cun  the  municipality  owning  airport 
property  in  Missouri  levy  a.  fuel  tax 
for  the  maintenance  and  upkeep,  de- 
velopment, and  Improvement  of  the  air- 
port property?" 


Mr*.  Hugh  Denney 


I. 

Gonsid oration  of  the  authority  of  u municipal  corpora- 
tion to  acquire  and  hold  real  px’oporty  for  airport  purposes 
outside  tlio  corporate  limits  of  such  municipal  corporation 
must  necessarily  he  guided  by  the  constitutional  and  statu- 
tory provisions  of  each  state  relative  thereto.  However, 
the  general  rule,  as  stated  in  McQuillin  on  Municipal  Cor- 
porations, 2nd  Hd.  , Gee.  1210,  appears  to  be: 

’•Notwithstanding  earlier  rulings  to  the 
contrary,  including  dicta,  * * * it  is  be- 
lieved that  the  rule,  supported  by  the 
weight  of  authority  as  well  as  by  the  bet- 
ter reasoning,  is  that  a municipal  corpo- 
ration, where  not  expressly  prohibited, 
may  purchase  roul  estate  outside  of  its 
corporate  limits,  for  legitimate  municipal 
purposes,  ” 

This  is  the  rule  in  Missouri,  as  appears  from  the  opin- 
ion of  the  Missouri  Du  reme  Court  in  Hafner  v,  City  of  St. 
Louis,  161  Mo.  64,  wherein  the  court  said: 

n * * * jn  our  opinion  the  mere  directory 
power  of  the  charter as  to  the  right  of 
the  city  to  purchase,  hold  and  receive 
real  estate,  outside  of  the  corporate 
limits  of  the  city,  for  particular  desig- 
nated purposes,  should  not  be  construed  as 
an  absolute  limitation  upon  the  general 
power  conferred  upon  the  city  under  sec- 
tion one  of  the  statute  concerning  corpo- 
rations above  cited,  to  purchase  and  hold 
real  estate  wherever  located,  when  it  be- 
comes necessary  for  the  purposes  of  the 
<•  corporation.  The  necessities  of  the  city, 
under  the  Statute,  constitute  ample  war- 
rant for  the  purchase  of  land  wherever 
located , for  other  purposes  than  those 
designated  in  its  charter,  * '■  * ’* 

(emphasis  ours.) 

Assuming, . but  not  determining,  that  the  constitutional 
and  statutory  provisions  relating  to  the  power’  of  acquisition 
of  real  property  by  municipal  corporations  in  the  states  ad- 
joining Missouri  are  in  accord  with  tlio  majority  rule  as  ex- 
pressed in  the  quotation  from  McQuillin  on  Municipal  Corpora- 
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tions,  cited  supra,  we  next  are-  confronted  with  the  question 
of  whether  or  not  there  exists  in  either  the  Constitution  or 
statutes  ox  the  Mtate  of  Missouri  any  provision  to  prohibit 
such  acquisition  of  real  property  in  this  state. 

It  is  well  settled  that  the  State  of  Missouri  has  the 
power  to  refuse  any  foreign  corporation,  whether  municipal 
or  private,  the  right  to  acquire  and  hold  real  property  with- 
in the  territorial  limits  of  this  state,  and  if  such  prohibi- 
tion has  been  declared  to  be  the  public  policy  of  this  state 
by  virtue  of  constitutional  or  statutory  provisions  declara- 
tory of  such  public  policy,  then,  without  regard  to  the  au- 
thority of  the  foreign  municipal  corporation  to  acquire  real 
property  herein,  such  power  could  not  be  exercised. 

In  the  case  of  Languor),  v.  City  of  Walla  Walla , 19 ‘6  Pae . 1, 
the  Supreme  Court  of  Washington  had  for  consideration  the 
legality  of  the  issuance  of  certain  city  bonds,  the  prooeeds 
of  which  were  to  be  used,  for  the  construction  and  maintenance 
of  a water  supply  system  for  the  City  of  Walla  Walla,  but  which 
entailed  the  acquisition  of  real  property  outside  the  State  of 
Washington  and  in  the- State  of  Oregon.  The  contention  was 
made  that  the  City  of  Walla  Walla  had  no  authority  to  acquire 
real  property  outside,  its  own  corporate  limits,  and  further 
that  even  if  it  had  such  power  which  it  might  exercise  within 
the  territorial  limits  of  the  State  of  Washington,  such  power 
did  not  extend  to  the  acquisition  of  real  property  located 
outside  the  State  of  Washington  and  Inside  the  State  of  Oregon. 
After  upholding  the  right  of  the  City  to  acquire  real  property 
beyond  its  corporate  limits,  the  court  said  with  respect  to 
the  second  contention: 

"The  state  of  Oregon  may,  of  course,  if  it 
so  choose,  withhold  from  the  cities  of  this 
state  the  right  to  acquire  property  in  that 
state,  just  as  it  may  withhold  such  right 
from  any  other  foreign  corporation,  but  that 
does  not  argue  that  this  state  has  not  given 
to  its  cities  such  power  of  acquisition  and 
owner  ship  of  property  as  will  enable  them  to 
acquire  property  in  Oregon  by  consent  of  that 
state.  * * * We  conclude,  then,  that  the 
city  of  Walla  Walla  does  possess  in  its  pro- 
prietary capacity  the  power  to  acquire  and 
own  in  the  state  of  Oregon,  so  far  as  it  may 
be  necessary  for  it  to  acquire  such  power  from 
the  state  of  Washington.  Whether  or  not  and 
to  what  extent  the  city  may  be  able  to  exer- 
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else  such,  power  in  tlie  state  of  Oregon  is, 
of  course,  a question  to  be  decided  under 
the  laws  and  Constitution  of  that  state, 

+ ^ |f 

'We  have  not  found  any  express  prohibition  in  either  the 
Constitution  or  laws  of  the  Dtate  of  Missouri  as  would  pro- 
hibit  a foreign  municipal  corporation  from  acquiring  and 
holding  airport  property  in  this  state.  At  first  blush,  it 
might  be  thought  that  Section  5 of  Article  XI  of  the  Consti- 
tution of  1945  might  have  that  effect.  Vie  quote,  in  part, 
from  the  constitutional  provision  mentioned: 

“No  corporation  shall  engage  in  business 
other  than  that  expressly  authorised  in  its 
charter  or  by  law,  nor  shall  it  hold  any  real 
estate  except  such  as  is  necessary  and  prop- 
er for  carrying  on  its  legitimate  business; 

* >!'•'  * tf 

It  seems  to  be  the  declared  public  policy  of  the  State 
of  Missouri  that  the  acquisition  and  holding  of  real  prop- 
erty by  municipalities  for  the  operation  thereon  of  airport 
facilities  is  a part  of  the  legitimate  business  of  such  cor- 
porations. This  has  been  a subject  of  legislative  considera- 
tion and  as  a result  thereof  the  General  Assembly  has  enacted 
several  statutes  relative  thereto,  . We  direct  your  attention 
particularly  to  Section  15122,  R.  3.  Mo.  1939,  reading  as 
follows: 

’‘The  local  legislative  body  of  any  city,  in- 
cluding cities  under  special  charter,  village 
or  town  In  this  state  is  hereby  authorized 
to  acquire,  by  purchase  or  gift,  establish, 
construct,  own,  control,  lease,  equip,  im- 
prove, maintain,  operate,  and  regulate,  in 
whole  or  in  part,  alone  or  jointly  or  concur- 
rently with  others,  airports  or  landing  fields 
for  the  use  of  airplanes  and  other  aircraft 
either  within  or  without  the  limits  of  such 
cities,  villages,  or  towns-,  and  may  use  for 
such  purpose  or  purposes  any  property  suitable 
therefor  that  is  now  or  may  at  any  time  here- 
after be  owned  or  controlled  by  such  city, 
village,  or  town.” 

As  a matter  of  fact,  the  Legislature  has  declared  that 
such  real  property  so  owned  and  held  is  real  property  taken 
ana  used  for  ’’public  use”  by  its  specific  declaration  to  that 
effect  in  Section  15124,  R.  3.  Mo.  1959,  reading  as  follows: 
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"Any  lands  acquired,  owned.,,  controlled  or 
occupied  by  such  cities,  villages,  towns  or 
counties  Tor  the  purposes  enumerated  in  sec- 
tions 15122  and  15123  hereof  shall  and  are 
hereby  declared  to  be  acquired,  owned,  con- 
trolled, and  occupied  for  a public  purpose 
and  as  a matter  of  "public  necessity,  and 
such  cities,  villages,  towns,  or  counties 
shall  have  the  right  to  acquire  property  for  ' 
such  purpose  or  purposes  under  the  power  of 
eminent  domain  as  and  for  a public  necessity./* 

Viewed  in  the  light  of  the  foregoing,  wo  conclude  that 
no  prohibition  exists  under  the  Constitution  or  statutes  of 
the  State  of  Missouri  against  the  acquisition  of  real  prop- 
erty for  airport  facilities  in  this  state  by  a foreign  munici- 
pal corporation,  if  the  power  to  so  acquire  and  hold  real 
property  for  that  purpose  is  conferred  upon  such  foreign  mu- 
nicipal corporation  by  the  Constitution  and  statutes  of  the 
state  of  its  incorporation. 

One  further  question  might  present  itself  as  corollary 
to  the  above  discussion,  namely,  whether  or  not  such  foreign 
municipal  corporation  would  be  required  to  comply  with  the 
laws  of  the  State  of  Missouri  regulatory  of  foreign  corpora- 
tions doing  business  in  tills  state,  i/e  have  examined  "The 
General  and  Business  Corporation  Act  of  Missouri,'*  found  in 
Laws  of  1943,  pages  410-491,  inclusive,  and  have  oome  to  the 
conclusion  that  such  foreign  municipal  corporations  would  not 
be  required  to  register  and  obtain  a license.  We  direct  your 
attention  to  Section  96  of  the  Corporation  Act,  which  reads, 
in  part,  as  follows: 

**A  foreign  corporation  organized,  for  profit , 
before  it  transacts  business  in  this  State, 
shall  procure  a certificate  of  authority  so 
to  do  from  the  Secretary  of  State,  * * *u 
( emphasis  ours.) 

Inasmuch  as  the  foreign  municipal  corporation  necessarily 
would  not  be  "organized  for  profit , " we  have-  reached  the  con- 
clusion stated. 

II. 

With  respect  to  the  question  as  to  whether  or  not  such 
real  property  will  be  exempt  from  taxation  under  tho  laws  of 
Missouri , we  direct  your  attention  to  .lection  6 of  Article  X 
of  the  Constitution  of  1945,  reading  us  follows: 
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"All  i>roporty , real  and  personal,  of  th© 
state,  .counties  and  other  political  subdi- 
visions, and  non-profit  cemeteries,  shall  be 
exempt  from  taxation;  and  all  property,  real 
and  personal,  not  held  for  private  or  cor- 
porate profit  and  used  exclusively  for  re- 
ligious worship,  for  schools  and.  colleges, 
for  purposes  purely  charitable,  or  for  agri- 
cultural and  horticultural  societies  may  be 
exempted  from  taxation  by  general  law.  All 
laws  exempting  from  taxation  property  other 
than  the  property  enumerated  in  this  arti- 
cle, shall  be  void," 

"Political  subdivisions,"  as  used  in  the  first  clause  of 
the  above  quoted  constitutional  provision,  must  necessarily 
refer  to  political  subdivisions  incorporated  or  formed  under 
the  Constitution  or  laws  of  the  Dtato  of  Missouri,  and  there- 
fore the  exemption  afforded  therein  to  property  owned  by 
political  subdivisions  of  the  State  of  Missouri  could,  not  be 


real  property  owned  by  a foreign  municipal  eorpo- 
o believe  this  to  be  particularly  true  in  view  of 

t.ate  by 


N ext ended  to  real 
ration, 

the  fact  that  the  real  property  held  in  this  state  by  such 
municipal  corporation  is  held  or  owned  by  the  corporation  in 

rather  than  its  governmental  capacity.  That 
of  the  holding  of  such  real  property  in 
this  state  by  a foreign  municipal  corporation  appears  from 
the  opinion  of  the  Mupromo  Court  of  Washington  in  the  case  of 
Langdon  v,  City  of  VTallu  ' alia,  ci tod.  supra,  wherein  that 
court  said:  . 


its  proprietor' 
such  is  the  ns 


y 

0 U.J.'  o 


’''The  suggestion  that,  to  allow  a city  of 
this  state  to  acquire  property  of  the  na- 
ture hero  in  question  in  another  state 
would,  in  effect,  be  an  assumption  of  extra- 
territorial jurisdiction,  wo  think  is  wholly 
without  force,  in  view  of  the  fact  that  the 
city’s  ownership  of  such  properly  'situated 
out sl'de'TtF^oym  t errltor lal  limit s , whether 
within  oi'  without  this  stat'd,'  ’is'  only  The 
ownership1  and  control  over  such  proport'y ' in 
tlio  city’s  proprietary  capacity-.  'i  'v  ;V  ” 

{ Dmphaois  ours,' ) 


A quite  similar  situation 
Taggart,  et  al,  v,  Holcomb,  ot 
DO  L ,ii , a « , Im  « a , , 245,  Ann,  Oas 
denied  ktuiSas  City  v,  3 tu.  0 o ex  rcl.  Taggart 


was  presented  in  Dtate  ex  rel, 
al.,  85  Kan.  178,  116  P.  251, 
1912D,  800' (writ  of  error 


O 

• 


Ot. 


112, 


57  L.  Dd . 375) , wherein  the  court 


220 


O', 

said.;- 
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’’And  30  it  may  bo  said  hore  that , when  a 
city  of  tli©  stato  of  Missouri  'comes  into 
Ktinsas,  it  oomos  as  -a  .private  party  and 
brings  with  it  none  of  the  prerogatives  of 
sovereignty.  The  gen oral  rule  is  that  all 
property,  not  expressly  exempted,  is  tax- 
able, and  the  fact  that  the  state  does  not 
tax  itself  and  its  municipalities  to  obtain 
revenue  for  itself  is  no  reason  why  a for- 
eign municipality , who  is  here  in  the  ca- 
pacity of  a private  proprietor,  and  whose 
property  receives  protection  from  the  stato, 
should  contribute  nothing  towards  that  pro- 
tection or  should  escape  paying  the  taxes 
imposed  upon  other  owners  of  property.  It 
is  clear  that  the  exempt Iona  from  taxation, 
provided  for  the  stutTcT'and  f or'^crtTes'^  and" 
muni o Ip'all tT o s of  the  state,  are  only  de- 
claratory of  tile  immunTty'  that  would  be 
granted  on  f undamorrfcal  jn'lndTple a of  govern- 
ment aruT that  tlicTcTties 

rof orreiPt'o  in  tils  statute  and  0 oi I'dtTtu'ti 'on  ' 
aro  tbos’e  of  our  own  stato. 

"Tho  fo.ct  that  municipalities  of  another 
state,  which  becomes  proprietors  in  Kansas, 
are  not  accorded  exemption  from  taxation,  is 
no  basis  for  the  claim  that  the  interpleader 
is  denied  the  oqual  protection  of  the  laws 
. or  deprived  of  property  without  duo  process 
of  law  in  violation  of  the  federal  Constitu- 
tion.” (Amphasis  ours.) 

We,  therefore,  conclude  that  such  property  would  not  be 

exempt  from  taxation  imposed  under  the  laws  of  the  State  of 

Missouri. 


Ill, 

Tho  question  of  the  authority  of  a municipal  coloration 
to  aoquire  by  condemnation  real  .property  to  be  usea  for  an 
airport  in  the  State  of  Missouri  is  one  which  we  think  would 
be  largely  controlled  by  the  principle  of  law  set  forth  in 
the  case  of  County  Court  of  Wayne  County  v,  Louisa  & fort  Guy 
Bridge  Co,,  Inc,,  40  f.  Gupp,  1*  In  that  action  tlio  State  of 
West  Virginia  was  seeking  to  condemn  a toll  bridge  for  public 
purposes,  located  partly  in  West  Virginia  and  partly  in  Ken- 
tucky, in  the  absence  of  any  permission  or  agreement  with  the 
State  of  Kentucky  or  the  owner  of  such  bridge,  and  in  the 
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absence  of  any  special  authorization  of  Congress.  We  quote 
from  the  opinion  in  the  case: 

'•Plaintiff  claims  that  it  is  authorized  by 
the  State  of  West  Virginia  to  condemn  the 
whole  of  this  bridge  by  virtue  of  Chapter  2 7, 
of  the  Acts  of  West  Virginia,  Second  Extra- 
ordinary Session,  1933,  W.  Va.  Code,  Oh.  17, 

Art.  17,  Decs.  30-32.  It  claims  that  under 
the  doctrine  of  comity  between  the  several 
states,  that  it  may  exercise  the  right  of 
eminent  domain  upon  property  located  in  Ken- 
tucky, provided  no  law  of  Kentucky  forbids 
such  condemnation,  and.  provided  it  is  ready 
and  willing  to  pay  to  the  owners  of  that 
private  bridge  the  just  compensation  for  the 
property  taken,  I see  no  merit  in  either  of 
these  contentions, 

'•The  power  of  eminent  domain  is  an  attri- 
bute of  sovereignty*  Within  its  own  juris- 
diction each  state  possesses  such  sovereign 
power.  But  no  state  can  toko  or  authorize 
tho  taking  of  property  located  in  another 
state*  state  holds  all  the  property 

within  its  territorial  limits  free  from  the 
eminent  domain  of ' all  other  states.  To 
at guo  m.Lc-. 0 out#  people  ox  eost  V rrgmiu  have 
any  inherent  right  to  take  property  located 
in  Kentucky  from  a citizen  of  that  state, 
is  to  assert  that  t.uo  sovereignty  of  West 
Virginia  extends  to  some  extent  over  tho 
soil  of  Kentucky*  ’To  state  the  proposition 
is  to  refute  it, * kouarter  v . Hudson  Bounty 
Water  Go.,  70  ii.C.hq,  093,  03  ...  489,  498, 

14  L,i{,n, , M.S.,  207,  118  rift.  St,  .'top,  734, 

10  Ann,  Gas,  110;  lb  ..mi.  lur.  04.8 , 29  O.J.s., 
.Eminent  Domain,  Geo.  19,  p,  808;  Grover  Ir- 
rigation e.  Land  Go.  v.  LovoIIa  Ditch,  etc,, 
oo»  , fjl  vij/  O.  s04,  Ibl  1 , 4>j , Li.u i.i,  I91oG , 

1375,  nun.  Gas.  19181).,  1207.  A state  cannot 
own  or  ac quire  property  in  another  state 
without  its  consent.  Dodge  v.  Briggs,  0.0., 

27  ii . 100;  State  ot  Georgia  v , 0 ity  of  Ghat— 
tanooga,  204  D.S.  472,  44  S.  Gt,  509,  OS  L. 

Bd.  796;  Klein  v.  City  of  Louisville,  224 
Ky.  024,  0 S.  W.  2d  1104,  11  OS.  * * 

it  -i-  -v  >•-  ijo  such  authority  lias  been  given  by 
Congress  for  the  condemnation  of  the  Louisa 
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and  Port  Cray  bridge,  and  neither  the  Dtate 
of  Kentucky  nor  tlie  owner  of  the  bridge  has 
consented  thereto.  Comity  between  these  ad- 
joining states  cannot  supply  that  high  and 
drastic  power  of  condemnation*  Comity  is  a 
courtesy  which  one  state  extends  to  another 
by  enforcing  the  laws  of. such  other  state 
when  it  is  proper  to  do  so,  and  such  law  is 
not  contrary  to  the  public  policy  of  the 
state,  Comity  will  not  be  exercised,  when  to 
do  so,  the  state  would  be  violating  its  own 
laws,  or  inflicting  injuries  on  some  one  or 
more  of  it3  citizens.1* 

We  are  unable  to  discover  any  constitutional  or  statu- 
tory authorization  which  would  grant  to  a foreign  municipal 
corporation  the  right  to  invoke  the  powers  of  eminent  domain 
to  acquire  such  property,  and  in  the  absence  of  such  consent 
having  been  granted,  we  conclude  that  such  foreign  municipal 
corporation  could  not  avail  itself  of  tho  condemnation  laws 
of  the  ctate  of  Missouri, 


IV. 

With  respect  to  your  question  relating  to  zoning  restric- 
tions with  reference  to  airports  owned  in  the  State  of  Mis- 
souri by  foreign  municipal  corporations,  we  believe  that  there 
cun  be  no  question  but  that  such  restrictions  must  apply.  It 
has  been  held  that  sovereign  states  possess  jurisdiction  to 
oontrol  the  air  space  above  their  territories  a3  being  essen- 
tial to  the  safety  of  their  inhabitants.  It  has  also  been 
held  that  any  use  of  the  air  space  over  land  which  is  injuri- 
ous to  the  land  or  impairs  or  interferes  with  the  possession 
or  enjoyment  thereof  is  unlawful,  geo  smith  v.  Mew  England 
Aircraft  Go.,  170  i'i . A.  365,  270  Mass,  511,  69  l.L.R.  300; 
also  Guith  v.  Consumers  Power  Co,,  36  l1’,  gupp.  21, 

'With  these  principles  in  mind,  it  becomes  apparent  that 
zoning  regulations  and  restrictions  are  a proper  qxerciso  of 
the  sovereign  power  of  the  Abate  of  Missouri,  and  all  air- 
ports operated  within  the  territorial  limits  of  the  state  will 
necessarily  bo  subjected  to  such  regulations  and  restrictions. 


V. 

Your  fifth  ijuery  is  somewhat  indefinite  as  to  whether  it 
Is  intended  to  levy  the  fuel  tax,  mentioned  therein,  upon  sales 
made  on  the  real  property  owned  by  the  foreign  municipal  corpo- 
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ration  in  the  State  of  Missouri,  or  whether  suoh  tax  is  to 
be  levied  within  the  territory  of  the  foreign  municipal  cor- 
poration within  its  own  corporate  limits  in  the  state  of  its 
creation. 

As  htt3  been  pointed  out  previously  in  this  opinion,  the 
acquisition  and  holding  of  the  real  property  by  the  foreign 
municipal  corporation  in  this  state  is  and  will  be  in  it3 
proprietary  capacity,  and  not  in  its  governmental  oapaoity, 
Such  being  the  case,  the  taxing  power  of  the  foreign  municipal 
corporation  cannot  extend  to  territory  located  within  the 
State  of  Missouri,  It  is  elementary  that  the  authority  to  im- 
pose taxes  by  any  governmental  body  is  restricted  to  the-  area 
over  which  it  exercises  governmental  control.  In  view  of  the 
great  diversity  of  laws  and  Constitutions  of  states  adjoining 
the  State  of  Missouri,  which  would  necessarily  control  tho  au- 
thority of  any  particular  foreign  municipal  corporation  to 
levy  any  particular  tax,  we  deem  it  inadvisable  to  attempt  in 
this  opinion  to  cover  that  phase  of  your  inquiry  completely. 


CONCLUSION 


In  the  premises,  we  are  of  the  conclusion: 

(1)  That  no  constitutional  or  statutory  prohibitions 
exist  in  the  State  of  Missouri  which  would  preclude  the  ac- 
quisition and.  holding  of  real  property  in  this  state  by  a 
foreign  municipal  corporation  foi'  airport  purposes. 

(£)  That  such  real  property,  when  so  acquired  and  held, 
will  not  be  exempt  from  taxation  under  the  lav/s  of  the  State 
of  Missouri, 

(o)  That  the  right  of  eminent  domain  may  not  be  exer- 
cised by  a foreign  municipal  corporation  in  acquiring  such 
property  in  the  State  of  Missouri , under  present  constitution- 
al and  statutory  provisions. 

•(4)  That  existing  and  future  zoning  restrictions  and 
regulations  of  the  State  of  Missouri  will  bo  applicable  to 
3uch  property. 
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( o)  That  such  foreign  municipal  corporation  may  not 
levy  any  taxes  within  the  otate  of  Missouri. 

R e sp  ec  1 1 ul  ly  s ubmi  1 1 ed , 

WILL  if . BARRY,  Jr. 
Assistant  Attorney  General 

APPROVAL : 

i.  A.  TAYLOR 
Attorney  General 
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COUNTY  PLANNING-  AND  ZONING: 
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Authority  of  Missouri  State  Depart- 
ment of  Resources  and.  Development 
relative  to  master  plans  adopted  by 
counties  of  the  first  class. 


July  1,  1946 
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Mr,  Hugh  Denney,  Director 
Missouri  State  Department  of 
Resources  and  Development 
Jeff or son  City,  Missouri 


Dear  sir: 


Reference  is  made  to  your  request  of  recent  date  for  an 
official  opinion  of  this  office,  reading  as  follows: 

"On  June  8,  1946,  the  Department  of  Resources 
and  Development  received  from  the  St,  Louis 
County  Planning  Commission  a brochure  includ-  ' 
ing  three  master  plans  as  follows: 

"1)  Comprehensive  Parks  and  Parkways  Plan,  a) 
Comprehensive  Airport  Plan,  and  3)  Setback 
Zoning  Plan, 

•’With  this  material  came  a request  for  immedi- 
ate action  by  our  Department  in  approving  such 
plans. 

"According  to  the  statutes  of  1941,  Section 
13351b,  the  State  Planning  Board  (whose  duties 
are  now  a part  of  the  State  Department  of  Re- 
sources and  Development),  the  Commissioner  of 
Health,  and  Chief  engineer  of  the  State  High- 
way Department  must  approve  tho  must or  plans 
of  the  County  Planning  Commission.  Therefore, 

.in  conformity  of  the  request  of  the  St.  Louis 
County  Planning  Commission,  we  began  an  inves- 
tigation of  our  own  to  determine  the  adequacy 
of  tho  county  plans  in  relationship  to  state 
aviation,  parks  and  parkways,  and  industrial 
development  plans.  During  the  course  of  our 
investigation,  we  wore  told  by  the  St.  Louis 
County  Planning  Commission  that  by  virtue  of 
II.  B.  885,  present  session  of  the  legislature, 
taut  they  no  longer  needed  our  approval  for 
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their  plans.  However,  H.  13.  885,  according 
to  the  title  of  the  act,  applies  only  to 
pages  481  to  489  of  the  Laws  of  Missouri 
1941,  whereas  Lection  15551b  is  found  on 
page  470  of  tae  Laws  of  Missouri,  1941. 

"I  have  not  been  able  to  determine  whether 
or  not  Section  15351b  has  been  repealed  or 
modified  by  any  other  act,  either  in  1943 
session  or  the  present  session.  Informa- 
tion from  the  Legislative  Research  office 
indicates  that  no  changes  have  been  made  in 
15315b  by  the  present  legislature. 

"In  order  that  we  may  not  be  derelict  in  our 
duties  by  failing  to  act  within  the  45  days 
time  period  granted  in  Section  15351b  and  also 
to  prevent  our  being  presumptuous  in  making 
objections  to  any  part  of  the  St . Louis  County 
Planning  Commissions  report,  if  our  legal  au- 
thority lias  bean  repealed,  we  solicit  your 
prompt  attention  to  this  matter  and  ask  that 
a copy  of  your  opinion  be  sent  to  Mr,  G , R,- 
Imboden,  Secretary,  st.  Louis  County  Planning 
Commission,  Court  House,  Clayton,  i issouri.,, 

Section  15551b,  referred  to  in  your  letter*,  Is  found  in 
Laws  of  Missouri,  1941,  at  puge  470*  It  forms  a part  of 
twenty  sections  relating  to  county  planning  and  zoning,  ap- 
pearing in  Laws  of  1941,  pages  465  to  480,  inclusive*  The 
pertinent  part  of  Section  15351b  reads  as  follows: 

"No  official  master  plan  or  zoning  plan  or 
portion  thereof,  or  temporary  or  emergency 
master  or  zoning  plan  or  portion  thereof,  no 
final,  temporary  or  emergency  sets  of  regula- 
tions and  restrictions  governing  subdivisions 
of  land  or  regarding  building  or  setback  lines 
on  major  highways  or  relating  to  lots,  lands, 
and  buildings,  or  structures,  or  no  other  final, 
temporary  or  emergency  planning  or  zoning  regu- 
lations or  restrictions  provided  for  in  this 
article  shall  be  adopted,  ordered,  amended  or 
extended  by  the  county  planning  commission  or 
the  county  court,  us  the  case  may  be,  without 
the  prior  approval  of  the  state  planning  board, 
the  commissioner  of  health  and  the  chief  engi- 
neer of  the  state  highway  commission;  * * * " 
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It  will  be  noted  that  under  the  above  quoted  provisions 
of  this  section,  approval  is  to  be  granted  by  the  State  Plan- 
ning Board.  Under  the  provisions  of  an  act  found  in  Laws  of 
1943,  pages  978  to  984,  inclusive,  particularly  Section  8b 
thereof,  the  duties  previously  discharged  by  the  State  Plan- 
ning Board  were  transferred  to  the  State  Commission  of  Re- 
sources and  Development • Said  Section  8b  reads,  in  part,  as 
follows : 

"All  of  the  powers  and  duties  heretofore 
vested  in  and  exercised  by  the  State  Plan- 
ning Board  are  hereby  vested  in  and  shall 
be  exercised  by  the  State  Commission  of  Re- 
sources and  Development.  '*  * * " 

/ 

House  Bill  No.  885,  ao opted  by  the  63rd  General  Assembly, 
and  effective  on  June  10,  1946,  relates  to  the  adoption  of  a 
master  county  plan  in  all  counties  of  the  first  class.  The 
provisions  of  the  bill  at  no  place  require  the  approval  bf 
the  State  Department  of  Resources  and  Development  prior  to 
the  adoption  of  a master  county  plan,  It  thereupon  becomes 
pertinent  to  determine  whether  or  not  the  provisions  of  Sec- 
tion 15351b,  quoted  supra,  which  do  require  such  approval, 
are  yet  in  effect. 

It  is  provided  by  Section  2 of  the  Schedule  appended  to 
the  Constitution  of  194-5,  as  follows: 

'•'All  laws  in  force  at  the  time  of  the  adop- 
tion of  this  Constitution  and  consistent 
therewith  shall  remain  in  full  force  and  ef- 
fect until  amended  or  repealed  by  the  general 
assembly.  All  laws  inconsistent  with  this 
Constitution,  unless  sooner  repealed  03? 
amended  to  conform  with  this  Constitution, 
shall  remain  in  full  force  and  effect  until 
July  1,  1946." 

.Reference  to  the  Constitution  of  1945,  particularly  .arti- 
cle VI,  Section  0,  discloses  the  following  provision  relating 
to  certain  requirements  applicable  to  laws  affecting  the  in- 
ternal organization  and  powers  of  counties: 

"Provision  shall  be  made  by  general  laws  for 
tiio  organization  > and  classification  of  coun- 
ties except  as  provided  in  this  Constitution. 

The  number  of  classes  shall  not  exceed  four, 
and  the  organisation  and  powers  of  each  class 


fir#  i iu,  h Denney 


4 


shall  be  defined  by  general  laws  so  that 
oil  counties  within  the  same  class  shall 
possess  the  souie  powers  and  be  subject  to 
the  sane  restrictions.  law  applicable  to 
any  county  shall  apply  to  all  counties  in 
the  class  to  which  such  county  belongs." 


i The  term  "power”  has  acquired,  in  legal  phraseology,  a 
well  defined  meaning.  ns  used  with  reference  to  officials 
or  organisations,  it  has  been  defined  in  the  following  lan- 
guage: 


" ' Power 

ulty  of 


moans  the  right,  ability  or  fac- 
uoing  something.  It  is  on  ability 
to  act  regarded  us  latent  or  inherent;  the 
faculty  of  doing  or  performing  something; 
capacity  for  action  or  performance. " 33 

Words  and  Phrases,  Perm,  bd. , p.  141. 


"’Power*  is  synonymous  with  authority  or 
right."  33  Words  and  Phrases,  Perm,  bd., 
p.  14-0. 


The  constitutional  provision  quoted  supra,  in  the  light 
of  the  definition  of  the  term  "power"  set  forth,  clearly  in- 
dicates that  with  respect  to  the  authority  of  counties  fall- 
ing within  the  same  class,  such  authority  must  be  uniform. 


adverting  to  Section  1534C  of  the  act  found  in  Laws  of 
1941,  pages  465  to  460,  inclusive,  of  which  beet ion  10551b 
x eras  a cur  i * , wo  x mu  tnuo  such  ac  u r s oy  x bs  Germs  made  ap- 
plicable to  "any  county  in  which,  or  in  a county  immediately 
adjoining  which,  there  is  now  or  may  hereafter  bo  located 

permanent  camp,  cantonment , post , fort 


riiiy , or  any  ordnance 


and  constructed  any 

or  training  area  of  tiio  11X  G G hi  wj  u hi  G G G 
or  ammunition  plant  or  factory  owned  'and  operated  by  the 
United  atutos  or  o\;nod  by  the  United  States  and  operated  under 
contract  with  the  United  btatos,  except 


iia 


hereafter  contain  a population  of  not  loss 


contains  or  __  _ „ 

than  four  hundred  tT'ousand"Tv0Q.,*000 ) , nor 
thousand  ( 600.000)  mh"  bithnts. 


county  whioli  now 


i.ci’o  man 
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hundred 


The  classification  of  counties  in  uocor-h 
visions  of  article  VI,  Jection  6,  • quoted  supr 
by  the  63rd  General  assembly  under  the  provis 
iio.  476,  v/hich  reads,  in  part,  as  follows: 


unco  with  the  pro- 
, has  boon  made 
ions  of  House  Bill 


"Class  1.  xs.ll  counties  now  bavin.,  or  which 
nay  hereafter  have  an  assessed  valuation  of 
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t3iree  hundred  million  dollars  ( ,,  D00}000 ,000) 
ana  over  shall  bo  in  the  first  class." 


It  is  further  provided  by  section  £ or  the  sane  bill 
that  "assessed  valuation,"  as  used  in  the  act,  shall  Mean 
the  valuation  of  all  real  and  personal  property  as  deter- 
mined and  finally  established  by  the  state  agency  charged 
with  the  duty  of  equalizing  assessments* 


It  is  further  provided  by  Section  5 of  the  act  that,  for 
the  purpose  of  determining  the  initial  class  of  the  various 
counties,  the  assessed  valuations  of  such  counties  an  found 
in  the  "Journal  of  the  Board  of  equalization  of  the  State  of 
Missouri  for  the  year  ending  December  SI*  1944"  shall  be  used* 


Reference  to  the  "Journal"  discloses  that  two  counties 
fall  with in  the  first  class,  namely*  Jackson,  with  an  as- 
sessed  valuation  of  g 640, 49 6, 280,  and  ;t,  Louis,  with  an  as- 
sessed valuation  of  aa57 , 70a ,880.  Therefore,  if  the  act 
found  in  Laws  of  Missouri,  1941,  pages  465  to  480,  inclu- 
sive, is  by  its  terms  applicable  to  both  of  the  counties 
constituting  tjie  first  class*  it  is  consistent  with  the  Con- 
stitution of  1945  and*  in  accordance  with  election  B of  the 
•Johodule  appended  thereto,  yet  remains  in  full  for  go  and  ef- 
fect* 


not 


However, 
uniform  i 


wo  have  reached, the  conclusion  that  the  act  is 
i its  application  to  all  counties  of  the  first 
jason  therefor  is  the  incorporation  in  .section 


class.  The  r 

1554G,  quoted  supra*  of  a clause  excepting  from  the  provisions 
of  the  act  any  county  which  contains  a population  of  not  less 
than  400*000  nor  more  than  600,000  inhabitants*  Refer once  to 
the  census  of  1940  discloses  that  in  that  year  Jackson  county 
contained  477,8:8  inhabitants , and  that  dt;  Louis  County  con- 
tained 874,280  inhabitants.  It  is  therefrom  apparent  that 
the  act  is  not  uniform  in  its  application  to  all  counties  con- 
stituting the  first  class,  and  is*  therefore,  inconsistent 
with  the  provisions  of  the  constitution,  of  1945.  Dud  or  the 
provisions  of  flection  2 of  the  schedule  appended  to  the  Con- 
stitution of  1945,  said  act,  which  includes  lection  15551b, 
is  no  longer  effective. 


C0HQ.LU8I0K 


In  the  premises,  we  are  of  the  opinion  that  a master  plan 
may  be  adopted  by  a county  of  the  first  class  without  requiring 
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the  approval  of  the  Missouri  Gtute  Department  ox  a e sources 
and  Development. 


It e sp e o t fully  a ubmi tted , 


V/ILLT.  STUDY,  Jr, 
Assistant  .attorney  General 

in  Til  OV  AD : 

1,  '.lii,  'i1  YLOK 
Attorney  General 

VflfBiHH 
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MEMORIAL  AIRPORTS* 


Missouri  State  Division  of 
lie  sources  and  Development 
State  Office  Building 
Jefferson  City,  Missouri 


. -7 

On®  municipality  only  may  establish  a mem- 
orial airport  under  House  Bill  #192,  Two 
or  mor®  municipalities  cannot  C9mbin©  for 
such  purpose • An  appraisment  or  valuation 
of  real  estate  previously  acquired  cannot 
be  used  by  a municipality  as  a basis  for 
appropriated  funds  for  matching  the  #10,000 

n , „ n -.n/o  State  aid.  The  Governor  and 
December  9,  1946  Mles0’rl  state  Dlvlsio„ 

of  Resources  and  Development 
would  have  the  right  to  follow 
matching  State  funds  for  mem- 
orial airports  to  see  that 
they  are  lawfully  expended. 


Attention:  Honorable  Hugh  Denney 


Gentlemen: 


This  will  acknowledge  your  recent  request  to 
this  Department  directed  to  the  attention  of  Mr,  hill 
F.  Berry,  Jr,,  requesting  an  opinion  concerning  the 
procedure  to  establish  local  airports  under  the  terms 
of  C.S,  for  House  Bill  #192 , Hince  your  letter  came 
to  Mr,  Berry  the  attention  of  this  Department  to  the 
legal  matters  of  the  Missouri  htate  Division  of  He-  ' 
sources  and  Development  has  been  assigned  to  the  writ- 
er. 

The  contents  of  your  letter  follow: 


"In  connection  with  the  approval  of 
memorial  airports  for  state  aid  un- 
der Senate  Committee  Substitute  for 
House  Bill  192,  the  question  has 
arisen  as  to  whether  or  not  a city 
and  a county,  or  two  or  more  cities 
may  combine  for  purposes  of  comply- 
ing with  the  Memorial  Airport  Act. 

I would  like  to  have  your  opinion: 


"1,  As  to  the  legality  of  these 
political  subdivisions  of  govern- 
ment combining  to  the  extent  of 
^10,000  on  a single  project  approv- 
ed by  the  Division  of  Resources  and 
Development  as  a desirable  airport 
project  for  the  two  or  more  political 
subdivisions. 


”2,  The  legality  of  two  or  more 
political  subdivisions  combining  to 
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the  extent  of  ^1-10,000  each  of  state 
matching  funds  on  a single  project 
approved  by  the  Division  of  Hesourcea 
and  Development  as  a desirable  air- 
port project  for  the  two  or  more  politi- 
cal subdivisions, 

"Further,  I would  like  to  have  your 
opinion  as  to  the  legality  of  allowing 
an  appraised  value  of  real  estate  pre- 
viously acquired  by  §.  political  sub- 
division as  the  basis  for  local  funds 
for  matching  the  $10,000  state  aid, 

A number  of  Missouri  communities,  such 
as  Maryville,  Eldon,  Bolivar,  Carthage, 
and  Columbia,  have  expended  considerably 
more  than  #10,000  of  local  funds  in  ac- 
quiring lands  and  starting  an  airport 
project.  It  would  be  unfortunate,  in- 
deed, if  these  progressive  communities 
were  to  be  denied  the  benefits  of  this 
Act  and  less  progressive  communities 
get  all  the  benefits, 

"Also,  I would  like  to  have  your  opinion 
as  to  whom  is  responsible  for  the  veri- 
fication of  the  expenditure  of  state 
funds  for  the  approved  projects.  As  I 
understand  it,  the  funds  have  been  made 
available  to  the  Governors  Office  for 
release  upon  the  approval  of  this  Divi- 
sion* Does  that  mean  that  responsibility 
for  following  up  on  the  project  to  deter- 
mine the  proper  expenditure  of  state 
funds  falls  upon  the  Governor’s  Office, 

the  Budget  Director,  or  whom?" 

/ 

Your  request  for  the  opinion  is  divided  into  four 
different  subjects  which  appeal’  on  the  face  of  the  letter 
to  be  as  follows : 

1)  Whether  the  political  subdivisions  or  munici- 
pal corporations  mentioned  in  said  House  Bill  .#192  must 
proceed  singly  or  whether  they  may  combine  into  two  or 
more  enterprises,  and  proceed  jointly  in  order  to  obtain 
the  financial  benefits  prescribed  in  said  House  Bill  #192, 

2)  Whether  two  or  more  political  subdivisions 
combining,  if  they  should  combine,  and  appropriate  #10,000 
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each  of  their  own  funds  on  a single  project  for  the  pur- 
chase and  operation  of  an  airport  would  be  entitled  to 
have  allocated  to  them  jointly,  matching  funds  from  the 
State  equal  to  the  appropriation  of  each  one  as  a single 
unit. 

3)  Whether  it  would  be  lawful  to  use  the  ap- 
praised value  of  real  estate  previously  acquired  by  a 
municipality  as  a basis  for  securing  the  matching  funds 
from  the  State, 

4)  Upon  whom  the  responsibility  rests  for  the 
verification  of  the  expenditure  of  State  funds  for  ap- 
proved projects  under  said  House  Bill  #192,  whether  the 
Governor's  office,  the  Budget  Director,  or  whom? 

Committee  Substitute  for  House  Bill  #192  is  as 

f ollows : 


"AN  ACT 

"To  provide  airfields  as  memorials  to 
those  who  died  while  serving- in  the 
Armed  Forces  of  the  United  States  in 
the  war  against  Germany,  Japan  and 
their  allies;  to  promote  the  advance- 
ment of  aviation;  to  authorize  Munici- 
pal Assemblies  and  County  Courts  to 
appropriate  funds  therefor;  to  provide 
that  the  State  of  Missouri  shall  grant 
an  equal  amount  not  exceeding  ten  thou- 
sand dollars  ($10,000.00)  to  such  city, 
town  or  county;  to  authorize  cities, 
towns  or  counties  to  accept  State,  Fed- 
eral or  other  funds;  to  provide  free 
technical  advice  from  the  Department 
of  Resoucres  and  Development;  to  pro- 
vide for  the  approval  of  the  Department 
of  Resources  and  Development, 

"Be  it  enacted  bv  the  General  Assembly 
of  the  ?Vbate  of  Missouri,  as  follows ; 


"Section  1,  In  appreciation  of  the 
services  of  our  gallant  Armed  Forces 


f 
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and  to  perpetuate  the  memory  of  their 
heroic  achievements  in  the  war  against 
Germany,  Japan  and  their  Allies  and  to 
promote  the  advancement  of  aviation 
In  the  name  of  those  who  gave  their 
lives  as  members  of  our  gallant  Armed 
Forces  in  the  war  against  the  afore- 
said enemies,  cities,  towns  and  coun- 
ties are  hereby  authorized  to  purchase 
sites  and  construct  and  operate  air 
fields  in  such  counties  or  near  such 
cities  and  towns  and  to  receive  free 
technical  advice  from  the  Department 
of  He  sources  and  Development.  Pro- 
vided further  that  when  any  city,  town 
or  county  in  Missouri  shall  certify 
to  the  Governor  that  it  has  appropriated 
a specific  sum  for  the  aforesaid  purpose 
and  is  ready  to  proceed  with  the  purchase 
or  construction  of  such  air  fields  a 
like  Siam  not  exceeding  ten  thousand 
dollars  ($ 10, 000, 00)  shall  be  allotted 
to  said  city,  town  or  county  from  the 
appropriation  hereinafter  made  for  such 
purpose  but  said  sum  shall  be  released 
to  such  city,  town  or  county  only  after 
the  Department  of  Resources  and  Develop- 
ment has  certified,  to  the  Governor  that 
In  their  judgment  the  air  field  In  ques- 
tion is  desirable  and  in  the  Interest 
of  the  development  of  aviation  and  that 
the  funds  proposed  are  adequate  to  com- 
plete the  project?  and  provided  further 
that  cities,  towns  or  counties  are  here- 
by authorized  to  receive  B'ederal  grants 
in  addition  to  all  other,  grants  or  funds 
made  available  for  such  purpose  under 
this  act." 

The  first  two  queries  you  submit  in  paragraphs 
one  and  two  are  so  closely  interwoven  in  the  matter  of 
whether  a political  subdivision  shall  proceed  singly  in 
the  preraises  or  may  join  with  one  or  more  other  political 
subdivisions  in  proceeding  under  said  House  Bill  #192 
that  we  believe  it  will  be  Intelligible  and  clear  to 
answer  them  both  in  one  reply  as  if  there  were  only  one 
question. 
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We  observe  in  the  beginning  that  the  title  to 
the  Bill  as  well  as  the  subject  matter  of  the  Bill  uses 
the  disjunctive  ,"or"  in  describing  the  several  municipal 
subdivisions  entitled  to  purchase,  establish  and  main- 
tain such  airports.  The  language  of  the  Bill  and  the 
punctuation  indicate  very  clearly,  we  think,  that  the 
Intention  of  the  Legislature  was  that  any  one  of  the 
municipalities  named  in  the  title  and  in  the  body  of 
the  Bill  may  proceed  to  appropriate  funds  and  receive 
matching  sums  from  the  State,  purchase  sites,  construct 
and  operate  air  fields,  but  there  is  no  word  in  any  part 
of  the  Bill  that  would  justify  the  idea  that  the  Legis- 
lature intended  that  two  or  more  of  such  municipalities 
could  combine  to  carry  out  any  such  project. 

The  word  l,or"  may  only  be  converted  into  the  con- 
junctive "and,f  when  it  is  strictly  and  absolutely  neces- 
sary to  arrive  at  the  intention  of  the  Legislature.  46 
C.J.  page  1127,  states  that  rule  as  follows: 

"liilhen  used  to  connect  a series  of 
words  in  the  permission  or  the 
prohibition  of  a given  act,  *or* 
may  be  construed  to  mean  ’and' 
when  necessary  to  make  the  statute 
express  the  true  legislative  in- 
tent, but  only  when  so  necessary; 

* i'c  * 

The  Supreme  Court  of  this  State  had  before  it 
many  years  ago,  the  case  of  Drainage  District  vs.  Bates 
County,  216  6. Vs . 949,  That  was  a case  whore  there  was 
a controversy  over  the  question'  of  whether  the  statute 
relating  to  drainage  districts  required  all  lands  or  pub- 
lic roads  to  be  included  in  a drainage  district,  and  sub- 
ject to  assessment,  and  whether  the  drainage  ditch  in  the 
district  had  to  be  sufficient  to  drain  all  the  lots,  lands 
public  and  corporate  roads  and  railroads,  or  whether  it 
had  to  be  sufficient  only  to  drain  any  lands,  or  any  roads 
public  or  corporate,  or  any  railroads,  if  necessary.  The 
Court  held  that  the  statute  was  in  the  disjunctive  and 
meant  any  lands  that  might  require  drainage  through  any 
ditch  might  be  brought  into  the  district  and  become  sub- 
ject, to  assessment  for  benefits.  The  Court  on  the  point, 
l.o,  953,  said: 

"Nor  do  we  agree  with  respondent’s 
contention  that  no  land  or  public 
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roads  can  be  included  in  the  drainage 
district  and  subjected  to  assessment 
or  apportionment  for  benefits*  unless 
it  is  necessary  to  drain  such  lands 
or  roads* 

"This  district  was  formed  upon  the 
petition  of  one  or  more  landowners 
to  the  county  court  under  article  4 
of  chapter  41*  h.f*  1909,  relating  to 
drains  and  levees*  Section  5578 
provides i 

* "’The  county  court  # •*>  * shall  have 
power,  ■)"-  ■#  # when  the  same  Ehall  be 
conducive  to  the  public  health*  con- 
venience or  welfare*  or  where  the 
same  will  be  of  public  utility  or 
benefit,  to  cause  to  be  constructed 
* «■  * any  ditch  * * # within  said 
county,  when  the  same  is  necessary  to 
drain  any  lots,  lands,  public  or 
corporate  roads,  _or  railroads*’ 

■ "This  does  not  require  that  the  ditch 
must  be  necessary  to  drain  all  the 
lots,  lands,  public  and  corporate 
roads  and  railroads*  It  is  suffi- 
cient if  it  is  necessary  to  drain 
any  lands,  or  any  roads,  public  or 
corporate,  or  any  railroads.  The 
law  has  put  the  different  kinds  of 
property  in  the  district,  which  it 
may  be  necessary  to  drain,  asunder 
in  the  disjunctive,  and  we  are  not 
authorized  to  join  them  together  in 
the  conjunctive.#  # # ", 

There  is  no  line  or  word  in  said  House  Bill  #192, 
as  we  view  it,  authorizing  two  or  more  municipalities, 
each  procuring  and  appropriating  a separate  010,000,  then 
add  such  separate  sums  together  making  $20,000  or  more 
perhaps,  according  to  the  number  so  joining,  and  then 
procure  a matching  sum  from  the  State.  While  House  Dill 
#192  itself  is  more  or  less  obscure  in  the  method  of  pro- 
cedure to  accomplish  the  objective  of  the  Bill  we  think 
we  have  ample  authority  in  the  new  Constitution  to  clarify 
the  proposition. 
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Section  27,  Article  VI  of  the  new  Constitution 
of  1945,  is  as  follows? 

"Sec,  27.  He venue  Bonds  for  Municipally 
Owned  Utilities.--  Any  city  or  incorporated 
town  or  village  in  this  state , by  vote  of 
four-sevenths  of  the  qualified  electors 
thereof  voting  thereon,  may  issue  and  sell 
its  negotiable  interest  bearing  revenue 
bonds  for  the  purpose  of  paying  all  or 
part  of  the  cost  of  purchasing,  construct- 
ing, extending  or  improving  any  revenue 
producing  water,  gas  or  electric  light 
works,  heating  or  power  plants,  or  air- 
ports, to  be  owned  exclusively  by  the 
municipality,  the  cost  of  operation  and 
maintenance  and  the  principal  and  interest 
of  the  bonds  to  be  payable  solely  from 
the  revenues  derived  by  the  municipality 
from  the  operation  of  such  utility." 

It  will  be  noted  that  said  Section  27,  supra, 
uses  the  words  "to  be  owned  exclusively  by  the  munici- 
pality". We  believe  the  Legislature  had  said  Lection 
27  in  mind  in  passing  said  Bill,  and  Intended  only 
that  any  one  of  the  municipalities  mentioned  in  said 
House  Bill  #192  could  proceed  to  procure  Its  funds  and 
ask  for  matching  funds  from  the  Ltate  to  purchase,  es- 
tablish and  maintain  airports,  and  that  it  was  not  the 
intention  of  the  Legislature  to  allow  two  or  more  of 
such  municipalities  to  combine  for  such  purposes. 

That  inevitably  brings  up  the  question  of  the 
title  to  the  real  estate  purchased  or  conderiined  under 
the  right  of  eminent  domain.  v.hen  the  framers  of  the 
Constitution  included  in  said  Section  27  of  said  Article 
VI  the  words  "to  be  owned  exclusively  by  the  municipality 
It  was  forever  put  out  of  the  power  of  the  Legislature  to 
allow  more  than  one  municipality  to  exercise  a joint 
sovereignty  over  such  real  estate.  This,  for  the  reason 
that  in  most,  if  not  all,  cases  it  will  be  necessary  for 
any  municipality,  proceeding  under  said  House  Bill  #192, 
to  vote  bonds  to  obtain  funds  for  the  purchase  of  real 
estate  for  an  airport.  The  question  of  levying  taxes 
for  the  payment  of  the  bonds  and  interest  would  be  one 
of  constant  confusion,  dispute  and  possible  litigation 
if  two  municipalities  were  involved.  Therefore,  the 
framers  of  the  Constitution  made  it  absolute  that  the 


Missouri  State  Division 
of  Resources  and  development  -8- 


title  to  such  real  estate  should  vest  in  only  one  muni- 
cipality# 

We  believe  this  will  answer  your  questions  in 
paragraphs  one  and  two  of  your  letter. 

Answering  question  three,  whether  a former  ap- 
praisment  may  be  used  in  the  process  of  the  purchase  of 
real  estate  for  the  purpose  of  a memorial  airport,  we 
assume  that  by  the  employment  of  the  following  language 
in  paragraph  4 (unnumbered)  which  is  as  follows: 

"Further,  I would  like  to  have  your 
opinion  as  to  the  legality  of  allow- 
ing an  appraised  value  of  real  es- 
tate previously  acquired  by  a politi- 
cal subdivision  as  the  basis  for  local 
funds  for  matching  the  ^10,000  state 
aid,-  A number  of  Missouri  communities, 
such  as  Maryville,  Eldon,  Bolivar, 

Carthage,  and  Columbia,  have  expended 
considerably  more  than  ,,-10,000  of  local 
funds  in  acquiring  lands  and  starting 
an  airport  project.  It  would  be  un- 
fortunate, indeed.  If  these  progressive 
communities  were  to  be  denied  the  bene- 
fits of  this  Act  and  less  progressive 
communities  get  all  the  benefits," 

you  mean  municipalities  which  have  already  acquired  lands 
for  memorial  airports.  House  Bill  ;/192  would,  we  think, 
scarcely  permit  any  other  construction  of  the  effect  of 
the  Bill  on  your  part. 

If,  as  we  take  it  you  do  refer  to  past  acquisi- 
tion of  such  lands.  It  is  our  belief  that  the  value  of 
such  land,  whatever  may  have  been  paid  for  them  is  not 
to  be  taken  as  the  appraised,  or  actual  value,  to  obtain 
the  matching  sum  from  the  State  provided  for  in  said 
House  Bill  #192#  We  think  it  quite  plain  that  the  lan- 
guage of  said  Bill,  and  the  intention  of  the  Legislature 
in  employing  it,  look  only  to  the  future  as  prospective 
enterprises  in  the  establishment  of  memorial  airports  by 
municipalities » 

A well  established  rule  of  construction  is  that  a 
statute  must  be  held  to  operate  prospectively  only,  unles 
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the  intent  of  the  Legislature  is  clearly  expressed  in 
the  language  of  a statute,  that  it  shall  act  introspect- 
ively,  or  that  the  language  of  the  statute  admits  of  no 
other  consti*uct ion  by  the  Courts. 

The  Supreme  Court  of  Missouri  in  one  of  many  other 
like  decisions  by  it,  in  the  case,  of  Lucas  vs.  Murphy,  et 
al,,  156  S.W.  (2d)  686,  l.c.  690,  in  announcing  this  rule 
said! 

'•tf  * ■>"-  Regardless  of  the  type  of  legis- 
lation under  consideration,  *In  the  con- 
struction of  statutes  the  uniform  rule 
is  that  they  must  be  held  to  operate 
prospectively  only,,  unless  the  intent 
is  clearly  expressed  that  they  shall 
act  retrospectively,  or  the  language 
of  the  statute  admits  of  no  other  con- 
struction.’ * # ”, 

The  Legislature  in  the  expression  of  its  intention 
in  said  House  Bill  undoubtedly  had  in  mind  Section  13  of 
Article  I of  the  Constitution  of  this  Stats  of  1945,  which 
is  as  follows : 

"That  no  ex  post  facto  law,  nor  law 
impairing  the  obligation  of  contracts, 
or  retrospective  in  its  operation,  or 
making  any  irrevocable  grant  of  special 
privileges  or  immunities,  can  be  en- 
acted." 

Keeping  the  above  quoted  Section  of  our  Constitu- 
tion in  mind,  and  observing  again  the  full  terms  of  said 
House  Bill  y 192,  we  see  that  the  terms  and  effect  of  said 
Bill  are  prospective.  We  believe  that,  under  such  authori- 
ties, and  the  proper  rule  of  construction  of  the  terms  of 
said  paragraph  (unnumbered)  4,  it  would  not  be  lawful  to 
allow  an  appraised  value  of  real  estate  previously  acquir- 
ed by  a political  subdivision  as  the  basis  for  local  funds 
for  matching  the  *10 , 000  each  of  Ltate  aid.  We  may  con- 
ceive, however,  that  if  real  estate  has  been  acquired  and 
a memorial  airport  constructed  by  a municipality  in  the 
past,  and  the  municipality  involved  would  desire  to  expand 
and  broaden  its  facilities  as  an  airport,  and  would  thence 
appropriate  an  additional  sum  of  i?10,000  for  such  expansion. 
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and  additional  construction,  then  it  would  come  within 
the  prospective  terms  of  said  House  Bill  # 192 * The  idea 
of  '’construction"  of  an  airport  might  be  germane  to 
"additional  construction"  in  the  terms  of  Baid  Bill  as 
well  as  to  refer  to  the  future  initial  construction  of 
such  airport. 

Sections  26(b)  and  26(c)  of  Article  VI  of  the 
present  Constitution  are  as  follows : 

"Any  county,  city,  incorporated 
town  or  village,  school  district 
or  other  political  corporation 
or  subdivision  of  the  state,  by 
vote  of  two-thirds  of  the  quali- 
fied electors  thereof  voting  there- 
on, may  become  indebted  In  an  amount 
not  to  exceed  five  per  centum  of 
the  value  of  taxable  tangible  prop- 
erty therein  as  shown  by  the  last 
. completed  assessment  for  state  and 
county  purposes," 


"Any  county  or  city,  by  vote  of  two- 
thirds  of  the  qualified  electors 
thereof  voting  thereon,  may  Incur 
an  additional  indebtedness  for  county 
or  city  purposes  not  to  exceed  five 
per  centum  of  the  taxable  tangible 
property  shown  as  provided  in  sec- 
tion 26(b)," 

Said  House  Bill  #192  itself  includes  counties 
in  the  naming  of  municipalities  v/hlch  may  acquire  memorial 
airports.  Therefore,  counties  would  come  within  the  terms 
of  said  Section  27,  Article  VI,  supra,  of  our  present  Con- 
stitution, 

The  succeeding  procedure  looking  to  the  final  es- 
tablishment of  a memorial  airport  would  be  governed  by  the 
statutes  of  this  State  in  regard  to  a municipality  voting 
for  the  creation  of  a debt  and  the  Issuance  of  bonds  in 
payment  therefor.  This  would  include  the  passing  of  leg- 
islation by  ordinance  by  the  legislative  body  of  any  city, 
town  or  village.  Such  ordinances  should,  under  proper 
legal  guidance,  provide  for  the  safe  and  proper  expenditure 
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of  the  sums  derived  from  the  creation  of  an  indebtedness 
for  a memorial  airport , including  the  appointment  of  com- 
mittees, the  requiring  of  reports  and  auditing  of  the  ex- 
penditure  of  public  monies,  both  appropriated  and  match- 
ing sums  derived  from  the  'State,  in  any  such  project. 

Such  necessary  ordinance  or  ordinances  should,  and  no 
doubt  would,  be  required  to  be  passed  and  approved  in 
conformity  to  all  laws  pertaining  thereto,  under  the  di- 
rection, observation  and  approval  of  prospective  purchasers 
of  bonds  to  be  issued  in  payment  of  any  indebtedness  creat- 
ed by  such  municipality. 

None  uf  such  steps  as  are  necessary  to  be  taken 
in  such  proceedings  are  provided  in  said  House  Bill  #192, 
This  Bill  provides  only  for  the  acquisition  and  operation 
of  such  memorial  airports.  The  proceedings  to  acquire 
title  to  such  real  estate  as  may  be  needed,  its  apprais- 
ment  and  the  payment  therefor,  have  been  as  best  we  may, 
indicated  hereinabove,  We  are  not  able  to  anticipate  and 
outline,  perhaps,  all  of  the  necessary  steps  and  measures 
to  b®  taken  in  any  case  under  said  House  Bill  #192,  Most 
of  such  steps  would  have  to  be  taken  and  be  guided  by  the 
statutes  of  this  State,  and  ordinances  of  any  city,  town 
or  village  involved. 

We  believe  this  will  answer  your  query  number  3, 

Proceeding  now  to  the  fourth  and  last  question 
you  submit  as  to  whom  is  responsible  for  the  verification 
of  the  use  of  the  funds  for  such  airport  projects,  and 
whether  the  Governor’s  office,  the  Budget  Director,  or 
your  Department  shall  exercise  such  responsibility  and 
follow  the  project  to  its  conclusion  to  determine  if  the 
funds  supplied  have  been  properly  spent,  we  find  that  in 
Section  22,  Article  IV  of  the  new  Constitution,  under  the 
title  of  "Kevenue",  the  last  two  sentences  of  said  Section 
are  as  follow: 


"#  The  division  of  the  budget  and 
comptroller  shall  assist  the  director 
of  revenue  in  preparing  estimates  and 
information  concerning  receipts  and 
expenditures  of  all  state  agencies  as 
required  by  the  governor  and  general 
assembly.  The  comptroller  shall  be 
director  of  the  budget,  and  shall  pre- 
approve all  claims  ana  accounts  and 
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certify  them  to  the  state  auditor  for 
payment." 


Apparently,  that  part  of  said  Section  22  of 
Article  IV  of  the  new  Constitution  requires  the  pre- 
approval of  claims  and  accounts  against  the  State  by 
the  Budget  Director.  Here,  however,  we  have  the  mat- 
ter of  an  appropriation  for  a definite  purpose  as  is 
provided  for  in  said  House  Bill  #192,  It  is  not  an  ac- 
count, neither  is  it  a claim  against  the  State.  House 
Bill  #192  is  silent  upon  this  question  also.  But  we 
are  of  the  belief  that  the  Budget  Director  has  no  fur- 
ther duty  to  perform  in  such  matters  after  the  match- 
ing sum  has  been  appropriated  and  placed  in  the  hands 
of  the  Governor  to  be  used  for  an  airport  project  to 
'be  released  upon  the  approval  of  the  Divisioh  of  the 
Missouri  State  Division  of  Resources  and  Development. 

It  would  appear,  however,  that  the  Governor's  Office 
and  the  Missouri  State  Division  of  Resources  and  De- 
velopment would  have  the  right,  and  v/ould  be  charged 
with  the  duty  of  performing  It,  to  exorcise  a corre- 
lative check  upon  the  disposition  of  the  matching 
funds  supplied  by  the  State  for  any  airport  project. 
This,  we  believe,  could  be  accomplished  by  requiring 
certified  copies  of  ordinances  and  steps  taken  to 
purchase,  or  condemn  by  eminent  domain,  real  estate 
for  such  purposes,  copieB  of  appralsment  of  such  real 
estate, 'vouchers  for  all  sums  paid  out,  and  in  fact, 
a complete  abstract  of  all  proceedings  from  the  be- 
ginning to  the  end  of  any  such  project. 

No  doubt  the  ordinances  passed  by  a munici- 
pality would  cover  these  propositions  so  that  it 
should  not  be  a very  difficult  matter  for  the  Governor's 
office  and  the  Missouri  State  Division  of  Resources 
and  Development  to  keep  a complete  check  on  the  pro- 
ceedings, expenditures,  and  outcome  of  such  projects. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Depart- 
ment considering  the  foregoing,  that: 

1)  A separate  and  single  municipality  only 
may  proceed  to  appropriate  funds  to  establish  a memorial 


* 
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airport,  under  C.S.H.B,  #192,  and  receive  a matching 
sum,  from  the  State. 

2)  Two  or  more  municipalities  may  not  com- 
bine to  establish  a single  airport. 

3)  That  the  terms  of  said  House  Bill  #192 
are  prospective  and  not  retrospective.  Than  an  ap- 
praised value  of  real  estate  previously  acquired  by 
a political  subdivision  of  this  State  as  a basis  for 
local  funds  for  matching  the  ^10,000  State  aid  may 
not  be  used* 

4)  That  the  Budget  Director  would  not  have 
any  duty  to  perform  after  the  matching  sum  provided 
for  in  said  House  Bill  #192  has  been  made  available 
to  the  Governor* s office  for  release  upon  the  ap- 
proval of  the  Missouri  State  Division  of  Resources 
and  Development.  However,  the  Governor  and  the 
Missouri  State  Division  of  Resources  and  Development, 
we  think,  would  have  the  lawful  right  to  follow  such 
funds  and  require  proof  by  means  of  vouchers  and 
other  data  showing  that  such  funds  have  been  properly 
expended, 

.Respectfully  submitted. 


APPROVED i 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


J.  E,  TAYLOR 
Attorney  General 
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Receive  an  annual  compensation  from  June  1st  of  one  year 
to  May  31st  of  next  year.  * ■-  " 


December  16,  1946 


// 

/ 

/ 


Mr.  Ed*  Defield. 
Assessor 

Mississippi  county 
Charleston,  Missouri 


.Dear  bar: 


f e hereby  acknowledge  receipt  of  your  letter  of 
recent  date  requesting  an  opinion  from  this  department, 
reading  as  follows: 

"Affecting  the  compensation  of  the 
Assessors  Office  a question  has  arisen 
which  -I  would  appreciate  your  giving 
some  information  on. 


iho  question  is:  for  what,  does  the 
Assessor  rece ive  compensation?  By 
this  I would  like  to  know  if  the  Asses- 
sors are  compensated  for  their  duties 
wnich  they  perform  from  January  1st.  to 
iiay  31st.  of  each  year  or  is  it  for 
their  duties  performed  from  January  1st. 
to  December  31  of  each  Calendar  Year," 


House  Bill  891  of  the  63rd  General  Assembly 
provides  for  the  compensation  of  county  assessors  in 
oi  the  third  class,  reads  as  follows: 


, which 
counties 


"Section  1.  The  compensation  of  the 
county  assessor  in  counties  of  the 
third  class  shall  be  45  cents  per  list, 
and  each  county  assessor  shall  be 
allowed  a fee  of  6 cents  per  entry  for 
making  real^  estate  and  tangible  personal 
assessment  books,  all  the  real  estate 
ana  tangible  personal  property  assessed 


l 
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to  one  person  to  be  counted  as  one 
name,  one -naif  of  which,  shall  be  paid 
out  of  the  county  treasury  and  the 
other  one -half  out  of  the  state  treas- 
ury, The  assessor  in  counties  of  the 
third  class  shall  place  the  street 
address  or  rural  route  and  post  office 
aduress  opposite  the  name  of  each  tax- 
payer on  the  tangible  personal  property 
assessment  book;  provided  that  nothing 
contained  in  this  section  shall  be  so 
construed,  as  to  allow  any  pay  per  name 
for  the  names  set  opposite  each  tract  of 
land  assessed  in  the  numerical  list, 

"Section  2,  i'he  county  assessor  in 
counties  of  the  third  class  shall  receive 
sji5,00  per  day  for  each  day  he  shall  serve 
a 3 a member  of  the  county  board  of  equali- 
zation, 

"Section  3,  The  county  assessor  in 
counties  of  the  third  class  shall  receive 
as  compensation  for  his  services  in  tak- 
ing merchants*  tax  statements  and  entering 
the  i in  the  tax  book  as  required  b^;  Sec- 
tion 11309,  the  sum  of  25  cents  for  each 
statement , 

"section  4,  The  county  assessor  in  coun- 
ties of  the  third  class  shall  receive  10 
cents  for  each  individual  statistical 
list  oi  land  acreage  and  other  accompany- 
ing agricultural  statistics  filed  by  him 
with  the  state  department  of  agriculture 
as  required  in  Section  14030, 

"section  5,  The  county  assessor  in  coun- 
ties of  the  third  class  shall  be  allowed, 
for  attending  the  annual  assessors  * meet- 
ing called  by  the  state  tax  commission, 
as  provided  in  sub-section  14  of  Section 
15  oi  an  Act  of  tho  ,63rd  General  Assembly 
known  as  house  Bill  I-Jo,  528,  approved 
December  19,  1945,  the  sum  of  $5.00  per 
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diem  for  the  time  actually  and  neces- 
sarily spent,  including  going  to  and 
returning  from  such  meeting,  and  shall 
be  reimbursed  for  transportation  ex- 
pense actually  and  necessarily  incurred 
in  going  to  and  returning  from  said 
annual  meeting,  not  to  exceed  5 cents 
per  mile* 

"Section  6.  That  Section  10996  of 
Article  2,  Chapter  74,  Revised  Statutes 
of  Missouri,  1939,  be  and  the  same  is 
hereby  repealed*" 

The  assessors  of  the  third  class  counties  are  compen- 
sated by  fees  provided  for  in  the  above  sections.  These  fees 
are  collected  for  certain  duties  which  are  set  out  in  House 
Bill  469  of  the  63rd  General  Assembly.  Of  course,  this  bill 
provides  that  certain  duties  must  be  performed  within  a speci- 
fied time  but  neither  in  this  bill  nor  in  House  Bill  891  is 
there  any  mention  of  the  term  for  which  the  assessor  receives 
said  compensation.  However,  Section  8 of  said  bill  also  pro- 
vides that  he  must  keep  up  the  transfers  in  the  "land  list," 

We  believe  this  is  an  indication  that  the  Legislature  intended 
that  his  duties  would  continue  throughout  the  year.  Also, 
Seotion  10943,  R.  S,  Mo.  1939,  provides  that  an  assessor  shall 
hold  his  office  for  a term  of  four  years  or  until  his  successor 
is  duly  elected  and  qualified.  This  means  that  he  will  be  a 
public  officer  for  this  time  and  should  be  in  his  office  during 
the  regular  office  hours  so  that  he  may  serve  the  public  if  they 
should  choose  to  call  on  him  for  information  or  help. 

Section  13450,  R.'  S.  Mo,.  1939,  provides  in  part  as 

follows ; 

"The  fees  of  no  executive  or  minis- 
terial officer  of  any  county,  ex- 
clusive of  the  salaries  actually  paid 
to  his  necessary  deputies,  shall  ex- 
ceed the  sum  of  five  thousand  dollars 
for  any  one  year,  # *"  „ 

Here  again  we  see  that  the  Legislature  intended  that 
the  assessor  should  be  compensated  for  his  duties  for  one  year 
and  not  for  a few  months. 
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Section  10945,  R.  5,  Mo.  1939,  provides: 

’’Assessors  elected  under  the  provisions 
of  this  chapter  shall  enter  upon  the 
discharge  of  their  duties  on  the  first 
day  of  June  next  after  they  shall  have 
been  elected,  and  shall  hold  their  of- 
fices for  the  term  of  four  years,  and 
until  their  successors  are  elected  and 
qualified.” 

Since  the  term  of  the  assessor  is  from  June  to  June, 
we  believe,  in  reading  the  above  section  and  Section  13450, 
supra,  together,  that  his  "basic  compensation"  of  $5,000.00  per 
year  would  be  computed  from  June  1st  of  one  year  to  May  31st  of 
the  next  year*  We  note  that  House  Bill  469  provides  that  in 
1948  an  assessor  Is  to  be  elected  in  all  counties  except 
counties  with  township  organization  but  will  not  enter  upon  the 
discharge  of  his  duties  until  September  next  following  his  elec- 
tion. Therefore,  the  present  assessors  would  continue  in  office 
until  September  in  1949,  , 


Conclusion 

It  is,  therefore,  the  opinion  of  this  department  that 
assessors  of  third  class  counties  receive  an  annual  compensation 
for  duties  performed  from  June  1st  of  one  year  to  May  31st  of 
the  next  year. 


Respectfully  submitted. 


APPRO VED: 


PhiiS RING  WILSON 

Assistant  Attorney  General 


J.  L.  TAYLOR 
Attorney  General 
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’STABS  TKA’UiiERS^  COLLEGES: 
C ON  STL  TU  T I ONAL  LAWS : 


The  Central  Missouri  State  Tfeachers  Col- 
lege is  unauthorized  to  accept  money  from 
the  Federal  Government  under  Title  V,  Pub- 
lic Law  458,  78th  Congress.  The  acceptance 
of  such  money  would  be  a contract  without 
express  authority  of  law  in  contravention 
of  Section  39  (4),  Art.  Ill,  Const. 1945* 


February  8,  1946 


President  Q.  W.  Diemer 

Central  Missouri  State  Teachers  College 
Warrensburg,  Missouri 

Dear  President  Diemer: 


This  will  acknowledge  receipt  of  your  letter  of  recent 
date  in  which  you  request  an  opinion  of  tnie  department  as 
follows: 


”We  wish  to  complete  plans  for  dormitories 
and  other  buildings  which  we  hope  to  erect 
on  this  campus  at  the  earliest  date  possible. 

As  you  know,  the  Federal  Government,  under 
Title  V,  of  Public  Law  453 — 78th  Congress, 

Is  advancing  money  to  public  agencies  to 
make  possible  the  planning  of  buildings  and 
other  projects.  This  money  is  to  be  repaid 
if  and  when  the  construction  of  the  public 
work  so  planned  is  undertaken.  May  I in- 
quire whether  or  not  in  the  opinion  of  your 
department,  the  Central  Missouri  State 
Teachers  College  could  accept  such  advances 
with  the  obligation  of  repayment.  An  opinion 
from  your  office  will  be  appreciated.” 

Title  V,  Public  Law  458,  78th  Congress,  to  which  you  re- 
fer in  your  letter,  -reads  as  follows: 

”Sec,  501.  (a)  In  order  to  encourage  States 
and  other  non-Federal  public  agenoies  to 
make  advance  provision  for  the  construction 
of  public  works  (no-t  including  housing), 
the  Federal  Works  Administrator  is  hereby 
authorized  to  make,  from  funds  appropriated 
for  that  purpose,  loans  or  advances  to  the 
States  and  their  agencies  and  political  sub- 
divisions (hereinafter  referred  to  as  'pub- 
lic agencies’)  to  aid  In  financing  the  cost 
or  architectural,  engineering,  and  economic 
Investigations  and  studies,  surveys,  designs, 
plans,  working  drawings,  specifications. 
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procedures,  and  other  action  preliminary  to 
the  construction  of  such  public  works*  Pro- 
vided, That  the  making  of  loans  or  advances 
hereunder  shall  not  in  any  way  commit  the 
Congress  to  appropriate «funds  to  undertake 
any  projects  so  planned. 

(b)  Funds  appropriated  for  the  making  of  loans 
or  advances  hereunder  shall  be  allotted  by 
the  Federal  Works  Administrator  among  the 
several  States  in  the  following  proportion: 

90  per  centum  in  the  proportion  which  the 
population  of  each  State  bears  to  the  total 
population  of  all  the  States,  as  shown  by 
the  latest  available  Federal  census,  and 
10  per  centum  according  to  his  discretion: 

Provided,  That  the  allotments  to  any  State 
shall  aggregate  not  less  than  one-half  of 
1 per  centum  of  the  total  funds  available 
for  allotment  hereunder:  Provided  further, 

That  no  loans  or  advances  shall  be  made  with 
respect  to  any  individual  project  unless  it 
conforms  to  and  over-all  State,  local,  or 
regional  plan  approved  by  competent  State, 
local,  or  regional  authority* 

(c)  Advances  under  this  section  to  any  pub- 
lic agency  shall  be  repaid  by  such  agency 
if  and  when  the  construction  of  the  public 
works  so  planned  is  undertaken.  Any  sums 
so  repaid  shall  be  covered  into  the  Treas- 
ury as  miscellaneous  receipts. 

(d)  The  Federal  Works  Administrator  is 
authorized  to  prescribe  rules  'and  regula- 
tions to  carry  out  the  purposes  of  this 
section. 

(e)  As  used  in  this  section,  the  terra 
’State*  shall  include  the  District  of 
Columbia,  Alaska,  Hawaii,  and  Puerto 
Rico.” 

Section  10760,  R.  g.  Mo.,  1939,  Mo.  R.S.A.,  p.  766,  pro- 
vides, in  part,  as  follows: 

’’Each  state  teachers  college  shall  be  un- 
der the  general  control  and  management  of 
its  board  of  regents,  * ■>;- 

Section  10771,  R.  S.  Mo.,  1939,  Mo.  R.S...A. , p.  772,  pro- 
vides as  follows: 
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”No  president,  professor,  teacher,  regent  or 
other  officer  or  employee  shall  keep  for  sale 
or  he  interested,  directly  or  indirectly,  in 
the  sales  of  any  school  furniture  o.r  appara- 
tus, hooks,  maps,  cnarts  or  stationery  used 
in  said  colleges;  nor  he  interested,  direct- 
ly or  indirectly  in  any  contract  or  purohase 
for  building  or  repairing  any  structure,  or 
for  fencing  or  ornamenting  the  grounds,  or 
furnishing  any  supplies  or  material  for  the 
use  of  such  state  teachers  colleges.” 

The  above  sections  of  Chapter  72,  R.  S.  Mo*,  1939,  re- 
lating to  State  Teachers  Colleges,  provide  that  the  Board  of 
Regents  of  said  colleges  shall  have  the  complete  control  and 
management  of  such  colleges  and  Section  10771,  supra,  provides 
that  the  officers  of  the  teachers  colleges  riaall  have  no  in- 
terest in  contracts  for  the  erection  of  buildings.  These 
sections  indicate  that  the  Board  of  Regents  are  to  supervise 
the  planning  and  erection  of  buildings  in  connection  with  said 
colleges. 

This  proposition  was  accepted  in  State  ex  rel*  Thompson 
vs.  Board  of  Regents  (1924),  305  Mo.  57.  In  that  case  the 
Supreme  Court  of  Missouri  held  that  funds  which  the  Board  of 
Regents  of  the  Northeast  Missouri  State  Teachers  College  had 
received  from  insurance  coverage  on  buildings  insured  by  the 
said  Board,  and  which  were  destroyed  by  fire,  were  not  required 
to  deposit  such  funds  in  the  State  Treasury.  The  Board  of 
Regents  had  expended  some  of  the  money  so  received  to  partially 
replace  the  structures  destroyed  by  fire.  The  court,  in  dis- 
cussing the  discretion  of  the  Board  with  regard  to  the  latter 
action,  said:  (l.o.  66  and  67) 

’’Among  other  expenditures  which  have  been 
made  by  the  board  in  the  exercise  of  its 
discretion  is  that  for  insurance  upon  the 
buildings  and  equipment  of  the  college. 

Lacking  express  statutory  authority  for  its 
action  the  beneficiary  named  in  the  policies 
thus  obtained,  was  the  board.  When  the  loss 
occurred  the  amounts  due  under  the  contract 
was  paid,  as  it  should  have  been,  to  the 
board*.  In  furtherance  of  its  discretion 
it  proceeded  at  once  to  expend  a portion  of 
the  money  thus  received  in  repairs  necessary 
for  the  protection  of  certain  damaged  build- 
ings and  to  partially  replace  the  library. 

When  this  writ  was  served  the  board  was  tak- 
ing steps  to  replace  the  destroyed  build- 
ings. It  Is  charged  with  no  wrong  doing 
or  the  usurpation  of  any  power  which  has 
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not  at  least  received  tacit  legislative  and 
public  approval  for  a half  century.  These 
facts  are  entitled  to  more  than  persuasive 
consideration  in  determining  the  question 
here  seeking  solution.  Absent  qualifying 
Incidents  they  may  arise  to  the  dignity  of 
ruling  decisions.  (State  ex  rel.  v,  Gordon, 

266  Mo.  412 j Polk  V.  St.  Louis  250  Mo. 

141.)  # * #" 

The  question  in  the  instant  situation,  however,  is  not 
that  of  whether  the  Board  of  Regents  may  use  their  discretion 
in  the  planning  and  erection  of  buildings,  the  erection  of 
which  have  been  authorized  and  the  funds  therefor  provided 
(or,  as  in  State  v.  Board  of  Regents,  supra,  where  the  college 
has  funds  already  available),  but  rather  that  of  whether  the 
Board  of  Regents  can  make  a contract  with  the  United  States 
Government  binding  an  agenoy  of  the  State  of  Missouri  to  pay 
back  money  borrowed.  The  latter,  in  our  opinion,  is  the  ef- 
fect of  an  acceptance  by  the  Board  of  Regents  of  federal  funds 
under  Article  V of  Public  Law  458,  78th  Congress. 

Section  39,  Article  III,  Constitution  1945,  limits  the 
powers  of  the  General  Assembly,  That  section  reads,  in  part, 
as  follows* 

"The  general  assembly  shall  not  have  power; 

(4)  To  pay  or  to  authorize  the  payment  of  any 
claim  against  the  state  or  any  county  or  mu- 
nicipal corporation  of  the  state  under  any 
agreement  or  contract  made  without  express 
authority  of  law;  (Ibid)" 

Under  Section  39(4),  Article  III,  Constitution  1945,  the 
Board  or  Regents,  in  order  to  bind  the  State  for  the  payment 
of  any  money,  is  required  to  have  express  authority  for  such 
action. 

The  proposition  that  educational  institutions  have  no 
power  to  borrow  money  without  express  authority  to  do  so  is 
well  settled.  In  alabama  College  v.  Harman  (1939  Ala.)  175 
So.  394,  the  Board  of  Trustees  of  Alabama  College  proposed  to 
issue  bonds  to  cover  the  costs  of  erecting  a co-operative  house 
dormitory.  The  bonds  were  to  be  secured  by  pledging  student 
fees,  rentals  received  from  said  dormitory,  and  a mortgage  upon 
the  property*  The  President  of  said  cooperation  refused  to 
sign  the  resolutions  of  the  Board  of  Trustees  which  would  cause 
the  bonds  to  be  prepared  and  issued.  The  authority  of  the  Board 
of  Trustees  of  the  Alabama  College  was  very  similar  to  that 
which  is  given  to  the  Board  of  Regents  of  the  State  Teachers 
Colleges  of  Missouri.  The  suit  was  for  a declaratory  judgment 
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adjudging  It  to  be  the  duty  of  the  president  to  sign  the  necessary 
instruments  to  authorize  the  issuance  of  the  bonds.  The  Supreme 
Court  of  Alabama  reversed  the  decree  of  the  Circuit  Court  in 
so  far  as  it  decreed  that  Alabama  College  had  the  legal  right 
and  authority  to  issue  bonds  to  finance  the  construction  of 
the  dormitories.  In  discussing  the  authority  of  the  college 
to  borrow  money  the  court  said*  (l.c,  397) 

"We  fail  to  find  in  the  act  of  the  Legisla- 
ture creating  the  complainant--corporation, 
or  in  any  of  the  acts  amending  the  original 
act,  any  express  power  to  borrow  money,  or 
any  power  to  pledge  the  revenues  of  the  ins- 
titution,  or  any  power  to  execute  a mortgage, 
or  deed  of  trust  on  any  of  its  properties. 

Nor  do  we  find  any  implied  pov/er  in  this 
corporation  to  do  such  acts." 

-/<■  •St-  -K-  if-  -Si-  St  4t 

"(2)  Counsel  for  appellant  has  pressed  upon 
our  attention  the  holdings  of  this  court  in 
the  cases  of  Kelly  v.  Trustees  of  Alabama 
C.  R.  R.  Co.,  58  Ala.  489,  Talladega  Ins* 

Co,  v.  Peacock,  Adm*r.,  67  Ala.  253,  and 
Taylor  v,  Agricultural  & Mechanical  Ass*n 
of  West  Alabama,  68  A1A.  229,  as  authorities 
holding  that  corporations  have  ordinarily  the 
right  to  borrow  money,  and  to  secure  it  by 
mortgage  upon  Its  property.  These  cases 
were  dealing  with  private  corporations,  and 
not  public  or  quasi  public  corporations, 
created  by  the  state,  and  Intended  as  an  a- 
gency  of  .the  s ate,  to  enable  It  to  carry 
out  governmental  purposes.  Consequently, 
being  mere  agencies  of  the  state,  creat’ed 
by  statute,  their  authority  must  be  found 
in  the  law  creating  them,  or  thereafter  con- 
ferred upon  them,  unaided  by  any  common- 
law  rights  Inhering  in  a strictly  private 
corporation." 

"(3)  There  Is  nothing  in  the  case  of  Kirn- 
mons  v.  Jefferson  County  Board  of  Education, 

204  Ala.  384^  85  So.  774,  or  in  the  case  of  1 

Turk  v.  County  Board  of  Education  of  Monroe 
County,  222  Ala.  177,  131  So.  436,  which  in 
any  wise  contravenes  the  general  principle 
that  a municipal  corporation,  or  a public, 
or  quasi  public  corporation,  cannot,  with- 
out express  legal  authorization  borrow 
money,  and  pledge  its  property  as  securitv 
therefor." 
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Upon  application  for  rehearing,  the  attention  of  the  Court 
was,  for  the  first,  time,  called  to  an  act  of  the  Legislature 
of  Alabama,  General  Acts  of  1939,  page  1064,  which  reads  as 
follows: 

"To  provide  authority  for  the  State  Board  of 
Education  and/or  the  trustees  of  all  State 
Institutions,  where  education  is  a part  of 
the  program  of  the  Institution,  to  borrow 
money  from  Federal  Agencies  for  the  erection 
of  buildings,  beautification  of  grounds,  and 
the  erection  and  maintenance  of  swimming 
pools  at  the  several  State  Institutions} 
to  authorize  the  issuance  of  bonds,  warrants 
or  other  evidences  of  debt  for  the  repayment 
of  the  amount  borrowed  with  interest  at  a 
rate  not  to  exceed  four  per  cent  semi-an- 
nually, and  to  pledge  therefor  the  fees 
from  students  to  be  levied  by  the  Institution 
for  which  the  money  is  borrowed,  and  any 
other  moneys  not  appropriated  by  the  State 
to  said  Institution;  to  make  such  bonds,  war- 
rants or  other  evidences  of  debt  not  an  obli- 
gation of  the  State  and  not  payable  out  of 
any  moneys  provided  by  the  State *M 

The  Court  on  rehearing  said:  (l.c*  398) 

"(5)  All  that  need  be  said  is  that  the  bill, 
as  filed  in  this  case,  clearly  does  not  seek 
a declaratory  judgment  or  decree  as  to  the 
right  of. the  complainant  to  borrow  money 
from  the  federal  government,  or  from  any 
federal  agency,  as  provided  in  said  act. 

On  the  contrary,  it  seeks  a declaratory 
judgment  as  to  whether  it  had  power  generally 
to  borrow  the  money  and  pledge  the  properties 

of  said  Institution  for  its  payment. 

\ 

As  to  all  other  questions  argued  by  appellant, 

In  his  brief  filed  on  rehearing,  we  find 
nothing  to  convince  us  that  we  were  in  error 
in  the  opinion  heretofore  rendered*  ■» 

The  pleadings  were  later  redrawn  in  such  manner  as  to  in- 
dicate that  the  college  was  acting  under  the  above  quoted  act 
of  the  Alabama  Legislature,  and  thus  the  question  of  the  au- 
thority to  borrow  money  was  eliminated  from  the  case.  The  case 
was  then  refiled  and  decided  upon  other  grounds  which  are  not 
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pertinent  to  the  present  discussion*  The  court*  therefore, 
under  facta  very  similar  to  those  now  under  consideration, 
held  that  a school  corporation  must  have  express  authority  in 
order  for  it  to  borrow  money. 

In  another  Alabama  case,  Keller  v.  State  Board  of  Edu- 
cation of  Alabama  (1938  Ala,)  183  So*  268,  the  Supreme  Court 
of  Alabama  had  before  it  the  question  of  whether  the  State 
Board  of  Education  of  Alabama  could  properly  mortgage  certain 
property  belonging  to  the  State  Teachers  College  of  Florence, 
Alabama,  as  security  for  a loan  from  the  United  States  Govern- 
ment granting  money  to  the  State  of  Alabama  for  the  construction 
of  a physical  education  building  and  a swimming  pool  at  the 
State  Teachers  College.  The  court  in  that  case  said*  (l.o*  270) 

* ^Authority  for  this  Improvement  is  based 
on  General  Acts  of  1935,  p*  1064,  under  which 
all  state  educational  Institutions  are  granted 
the  right  to  borrow  money  from  Federal  agencies 
for  the  erection  of  buildings,  beautification 
of  grounds,  etc.,  and  to  comply  with  the  re- 
quirements of  the  Federal  agenoles  In  refer- 
ence to  monies  so  loaned  to  issue  bonds  or 
warrants  for  the  payment  of  same,  and  to 
pledge  therefor  fees  from  students  to  be 
levied  by  the  institution  and  other  monies 
not  appropriated  by  the  State.  # & 

Other  states  have  held  similarly  on  the  question  of  the 
authority  of  officers  of  educational  Institutions  to  contract 
Indebtedness  without  express  authority  of  law.  In  Hard  v, 

Depaoli  (1935)  41  Pac.  (2d)  1054,  the  Supreme  Court  of  Nevada, 
in  discussing  the  authority  of  the  Board  of  Trustees  of  a 
public  school  district  to  contract  indebtedness,  said*  (l.c.  1057) 

n*  -:«■  #By  those  acts  they  are  brought  into 
existence  as  political  subdivisions  of  the 
state,  formed  for  the  purpose  of  aiding  in 
the  exercise  of  that  governmental  function 
which  relates  to  the  education  of  children; 
their  functions  defined,  and  such  powers 
as  they  may  exercise  conferred  upon  them. 

They  have  no  inherent  right  to  vote  bonds 
or  negotiate  leans;  such  right  must  be 
derived  from  statute,  and  in  voting  such 
bonds  or  providing  for  such  loans,  the 
statute  must  be  substancially  complied 
with." 
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In  Powell  v.  Bainbridge  State  Bank  (1926)  132  S.E.  60,  the 
Supreme  Court  of  Georgia,  in  discussing  the  same  question, 
said:  (l.c.  61) 

'•-if-  ii-The  grant  of  power  to  public  officers  to 
borrow  money  which  must  be  repaid  by  the  taxpaying 
. public  cannot  be  implied.  Such  power  rests  upon 
an  express  grant,  subject  to  such  restrictions  and 
limitations  as  the  lawmaking  power  may  see  fit  to 
impose.” 

The  same  holding  was  made  in  Kite  School  District  v.  Clark 
(1931  Ga. ) 156  S.E.  618. 

The  same  principal  is  stated  in  the  textbooks.  In  14  C.J.S. 
p.  1354,  we  find  the  following: 

"Generally  speaking  the  governing  body  of  a state 
college  or  university  is  regarded  as  a distinct 
legal  entity  so  far  as  its  debts  are  concerned  and 
lacks  authority  to  contract  indebtedness  collectable 
from  the  state;  ■**" 

While  an  educational  institution,  and  thus  the  officers  there- 
of, may  have  the  implied  power  to  borrow  money,  such  power  exists 
only  when  it  is  necessary  that  this  be  done  to  maintain  and  operate 
the  schools  in  accordance  with  ard  in  the  manner  provided  by  statute. 
The  implied  power  ordinarily  occurs  only  when  a purpose  expressly 
authorised  by  statute  cannot  be  accomplished  without  such  power. 
Logan  v.  Board  of  Public  Institutions  of  Polk  County  (1945  Fla.) 

158  So.  20;  Watkins  v.  Ouachita  Parish  (1931  La.)  136  So.  591; 

Union  School  Township  v.  First  National  Bank  of  Crawfordsville, 

Ind.  (1886  Ind.),  2 N.E.  194. 


Under  section  39  (4),  Article  III,  Constitution  1945,  the 
Board  of  Regents  in  order  to  bind  the  State  for  the  payment 
of  any  money  is  required  to  have  express  authority  for  such 
action. 


An  examlnatioh  of  Chapter  72,  R.  S.  Mo.,  1939,  including 
Section  10760,  supra,  and  10771,  supra,  reveals  no  such  ex- 
press authority  given  t o the  Board  of  Regents  to  make  a con- 
tract binding  the  State  for  repayment  of  money. 


Section  9363,  R.  S.  Mo*,  1939,  sets  up  a fund  in  the 
State  Treasury  for  the  Central  Missouri  State  Teachers  College 
and  provides  that  all  money  derived  from  the  Institution  shall 
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be  placed  to  the  credit  of  said  fund.  Section  9370  R.  S. 
Mo.,  1939,  Mo.  R.  S.  A.,  p.  635,  relating  to  the  appropria- 
tion of  money  by  the  state  for  the  support  of  the  Insti- 
tutions mentioned  in  Section  9363,  provides,  in  part,  as 
follows: 


"•ft  * -ftNo  money  appropriated  by  the  state 
for  building  any  addition  to  any  institu- 
tion, or  any  house  or  permanent  building 
pertaining  thereto,  or  for  any  machinery  or 
repairs  of  any  machinery  or  building  there- 
to belonging,  shall  be  paid  to  such  ins- 
titution until  the  board  of  managers  shall 
have  filed  with  the  state  auditor  an 
itemized  statement  of  the  costs  of  such 
building,  machinery  or  repairs,  together 
with  a statement  that  the  work  has  been 
done,  or  machinery  or  materials  fur- 
nished, equal  in  value  to  the  amount  for 
which  the  requisition  is  drawn}  which 
statement  shall  be  entered  upon  the 
minutes  of  the  board  and  shall  be  sub- 
scribed and  sworn  to  by  the  president 
of  such  board  of  managers.  R.  S.  1929, 

Sec.  8673.’* 


Section  9372,  R.  S.  Mo*,  1939,  Mo.  R.  S.  A*,  p*  640,  and 
641,  provides,  in  part,  as  follows: 


"ft  -ft  -ftNo  money  appropriated  by  the 
state  for  building  any  addition  to 
any  institution,  or  any  house  or  build- 
ing pertaining  thereto,  or  for  any  ma- 
chinery or  repairs  of  any  machinery  or 
building  thereto  belonging,  shall  be 
paid  to  such  institution  until  the 
proper  officer,  whose  duty  it  is  to 
sign  a requisition,  shall  have  filed 
with  the  state  auditor  an  itemized 
statement  of  the  costs  of  such  build- 
ing, machinery  or  repairs,  together  with 
a.  statement  that  the  work  or  machinery 
or  material  furnished  is  equal  in  value 
to  the  amount  for  which  the  requisition 
is  drawn,  which  statement  shall  be  sub- 
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scribed  and  sworn  to  by  the  officer  or  other 
person  whose  duty  it  is  to  make  and  sign  the 
requisition.  R.  S.  1929  , Sec.  8675.” 


It  will  readily  be  seen  that  the  above  sections  give  no 
authority  to  the  Board  of  Regents  of  the  State  Teachers  Col- 
leges to  borrow  money. 


The  Missouri  Legislature  has  enacted  no  law  corresponding 
to  that  passed  by  the  Georgia  Assembly  and  referred  to  in 
Alabama  College  v.  Harman,  supra,  (said  act  quoted  above  in 
this  opinion).  The  only  Missouri  statute  which  deals  with 
Federal  aid  to  educational  institutions  Is  Section  10525, 

Laws  of  Missouri,  p.  553.  That  Section  reads  as  follows* 


"That  the  provisions  of  the  act  of  congress 
enacted  by  the  sixty-fifth  congress  at  the 
second  session  thereof,  entitled  »An  act  to 
provide  for  the  promotion  of  vocational  edu- 
cation; to  provide  for  co-operation  with  the 
states  In  the  promotion  of  such  education  In 
agriculture  and  the  trades  and  industries  and 
home  economics;  to  provide  for  co-operation 
with  the  states  In  the  preparation  of  teachers 
of  vocational  subjects;  and  to  authorize  the 
appropriation  of  money  and  regulate  its  ex- 
penditures* and  approved  (February  23,  1917); 
that  the  provisions  of  the  act  of  oongress, 

Public  No.  673,  enacted  by  the  seventy-fourth 
oongress,  entitled  ’An  act  to  provide  for  the 
further  development  of  vocational  education 
In  the  several  States  and  Territories*  and  ap- 
proved (June  8,  1936);  that  the  ^ublic  Law 
668,  Chapter  437,  76th  Congress,  Third  Session, 
Public  Law812,  Chapter  750,  76th  Congress, 

Third  Session,  and  Public  Law  812,  Chapter 
780,  76th  Congress,  Third  Session,  providing 
training  In  occupations  essential  to  National 
Defense,  and  any  other  subsequent  acts  of  con- 
gress which  may  provide  federal  funds  for  pub- 
lic schools  or  other  educational  agencies  and 
for  the  necessary  administration  and  supervidon 
of  the  same,  be  and  the  same  are  hereby  accepted. 
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We  are  of  the  opinion  that  this  seotion  does  not  give  the 
Board  of  Regents  of  State  Teachers  Colleges  the  right  to  enter 
into  a contract  for  the  repayment  of  funds  borrowed  from  the 
Federal  Government.  The  Section  does  not  expressly  grant  the 
right  to  incur  obligations  for  the  repayment  of  money.  It 
merely  provides  that  federal  funds  for  educational  agencies 
shall  be  accepted  by  the  State,  The  laws  of  Gongress,  whioh 
are  mentioned  in  that  Section,  are  all  laws  which  provide 
for  outright  gifts  to  the  state  of  the  funds  provided  there- 
in, They  provide  that  the  funds  given  to  the  State  da  all 
either  be  matched  by  the  State  or  that  the  expenditure  of 
money  by  the  State  shall  be  completely  reimbursed  by  the 
Federal  Government.  We  think,  therefore,  that  this  Seotion 
does  not  give  the  Board  of  Regents  the  required  authority 
in  the  instant  situation  because  (1)  the  laws  specifidally 
mentioned  do  not  provide  for  a repayment  of  the  money  granted 
by  the  Federal  Government  and  (2)  while  the  Act  refers  to 
"other  subsequent  acts  of  Congress  whioh  may  provide  federal 
funds  for  public  schools  or  other  educational  agencies",  it 
provides  merely  that  these  funds  are  "hereby  accepted",  and 
not  that  the  state  or  its  agencies  may  Incur  the  obligation 
to  pay  back  any  money  thus  reoelved. 

j 

Finding  no  express  authority  for  the  same,  we  are,  there- 
fore, of  the  opinion  that  the  Incurring  of  an  obligation  by 
the  Board  of  Regents  of  Central  Missouri  State  Teachers  College 
for  the  repayment  of  the  federal  funds  loaned  under  Title  V, 
Public  Laws  458,  78th  Congress,  would  be  an  agreement  or 
contraot  made  without  express  authority  of  law.  The  payment 
of  the  obligation  would  thus  be  prohibited  by  Section  39(4) 
of  Article  III,  Constitution  of  1945. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department  that  the 
Board  of  Regents  of  Central  Missouri  State  Teachers  College 
could  not,  under  present  statutes  of  Missouri,  accept  advances 
of  money  from  the  Federal  Government,  under  Title  V,  of  Public 
Law  458  of  the,  78th  Congress,  with  the  attendant  obligation 
of  repayment. 

Respeotfully  submitted. 


SMITH  N.  CROWE,  JR. 

APPROVED*  Assistant  Attorney  General 


-J.  E.  TAYLOR 
Attorney  General 
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Citj  of  Ft.  Louis  is  entitled  to  ell  fees  and  • ^ 

mileage  paid  by  State  Auditor  fofujrs.hsportatiorT'V  ) 
of  prisoners  to  Penitentiary  under  Section  13413, : 

R.  S.  Mo*  1939. 
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Honorable  Paul  Dillon 

At  torney-at-Law 

907  Bank  of  Commerce  Bldg. 

St.  Louis,  Missouri 

Dear  Sir: 

The  Attorney  General  acknowledges  receipt  of  your  letter 
in  vhich  an  official  opinion  was  requested  and  which  reads  as 
follows: 


"I  am  attorney  for  the  Sheriff  of  the  City  of 
St.  Louis  and  am  confronted  with  the  following 
problem  concerning  which  I would  like  your 
official  opinion. 

"it  has  been  the  practice  of  the!  Sheriff  of  the 
City  of  St.  Louis  in  taking  prisoners  from  St* 
Louis  to  the  Missouri  State  Penitentiary  to 
act  as  followfet 

s 

"He  awaits  until  sufficient  prisoners  have  ac~ 
cumulated  so  as  to  justify  having  a car  for 
just  the  prisoners.  This  car  Is  provided  by 
the  Missouri  Pacific  Ralircad  which  transports 
. the  prisoners  and  Guards  from  St.  Louis  to 
Jefferson  City  and  advances  in  cash  $52 • 7 5 to 
each  Goard  or  Deputy  Sheriff  for  his  expenses 
not  Including  his  railroad  fare  for  the  trip. 

The  prisoners  are  delivered  to  the  penitentiary 
and  a receipt  taken  for  them.  The  receipt  is 
then  presented  to  the  State  .Auditor’s  Office 
which  draws  a check,  made  payable  to  the  City 
of  St*  Louis,  and  the  Sheriff  turns  the  same 
over  to  the  Sheriff’s  Office  which  holds  said 
check  until  the  Sheriff  receives  a bill  from 
the  Missouri  Pacific  and  when  ho  does  he  draws 
a check  payable  to  the  Missouri  Pacific  for  that 
bill  and  deposits  the  difference  in  the  Sheriff’s 
Office  account.  There  has  now  arisen  a question 
as  to  who  is  entitled  to  the  amount  paid  by  the 
State  Auditor  over  the  actual  amount  paid  the 
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Missouri  Pacific,  which  is  the  entire  cost 
of  transportation  of  the  prisoners.  The 
City  of  St*  Louis  contends  that  it  is  en- 
titled to  this  amount*  I do  not  know  just 
how  the  Auditor  comes  to  pay  this  bill  but, 
if  he  pays  it  as  he  does,  I believe  he  is 
entitled  to  this  overpayment.  However,  I 
will  be  guided  by  your  official  opinion  and 
wish  you  would  let  me  know  so  I can  inform 
the  Sheriff  as  soon  as  possible.” 

Chapter  145,  R.  S,  Mo,  1959  contains  the  laws  especially 
applicable  to  the  City  of  St,  Louis.  Article  1 pertains  to 
the  Sheriff  and  Coroner,  and  Section  15671  of  said  article, 
in  part,  provides  as  follows! 

"All  general  laws  relating  and  applicable 
to  the  sheriffs  and  coroners  of  the  several 
counties  of  this  state  shall  apply  to  the 
same  officers  in  the  City  of  St.  Louis,*  * *" 

Section  13413,  R,  8*  Mo.  1939,  provides  for  certain  fees 
to  be  allowed  sheriffs  and  other  officers,  and  that  portion 
of  Section  13413,  relating  to  fees  allowed  in  connection  with 
transporting  prisoners  to  the  State  Penitentiary,  provides* 

"*  * *For  the  services  of  taking  convicts 
to  the  penitentiary,  the  sheriff,  county 
marshal  or  other  officer  shall  receive  the 
sum  of  three  dollars  per  day  for  the  time 
actually  and  necessarily  employed  in  travel- 
ing to  and  from  the  penitentiary,  and  each 
guard  shall  receive  the  sum  of  two  dollars 
per  day  for  the  same,  and  the  sheriff, 
county  marshal  or  other  officer  and  guard 
shall  receive  five  cents  per  mile  for  the 
distance  necessarily  traveled  in  going  to 
and  returning  from  the  penitentiary,  the 
time  and  distance  to  be  estimated  by  the 
most  usually  traveled  route  from  the  place 
of  departure  to  the  penitentiary!  the  sum 
of  five  cents  per  mile  for  each  mile  traveled, 
while  being  taken  to  the  penitentiary,  shall 
be  allowed  to  the  sheriff  to  cover  all  ex- 
penses of  each  convict  while  being  taken  to 
the  penitentiary;  and  all  persons,  convicted 
and  sentenced  to  imprisonment  in  the  peni- 
tentiary at  any  term  or  setting  of  the 
court,  shall  be  taken  to  the  penitentiary 
at  the  same  time,  unless  prevented  by  sick- 
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ness  or  unavoidable  accident.  In  cities  hav- 
ing a population  of  two  hundred  thousand  in- 
habitants or  more,  convicts  shall  be  taken 
to  the  penitentiary  not  oftener  than  twice 
in  any  one  month.  When  three  or  more  con- 
victs are  being  taken  to  the  penitentiary  at 
one  time,  a guard  may  be  employed,  but  no 
guard  shall  be  employed  for  a less  number  of 
convicts  except  upon  the  order,  entered  of 
record,  of  the  judge  of  the  court  in  which 
the  conviction  was  had,  and  any  additional 
guards  employed  by  order  of  the  judge  shall, 
in  no  event,  exceed  one  for  every  three 
prisoners}  and  before  any  claim  for  taking 
convicts  to  the  penitentiary  is  allowed, 
the  sheriff,  or  other  officer  conveying 
such  convict,  shall  file  with  the  state 
auditor  an  itemized  statement  of  hi a ac- 
count, in  which  he  shall  give  the  name  of 
each  convict  conveyed  and  the  name  of  each 
guard  actually  employed,  with  the  number  of 
miles  necessarily  traveled  and  the  number 
of  days  required,  which  in  no  case  shall  ex- 
ceed three  days,  and  which  account  shall  be 
signed  and  sworn  to  by  such  officer  and  ac- 
companied by  a certificate  from  the  warden 
of  the  penitentiary,  or  his  deputy,  that 
such  convicts  have  been  delivered  at  the 
penitentiary  and  were  accompanied  by  each 
of  the  officers  and  guardB  named  in  the 
account.  * * #n 

Under  the  above  section,  the  sheriff  of  the  City  of  St. 

Louis  would  have  a claim  against  the  State  Auditor  for  the 
necessary  fees  and  mileage  for  himself,  the  guards  employed, 
and  the  prisoners,  legitimately  incurred  and  allowed  under 
the  statute  each  time  a group  of  prisoners  is  transported  to 
the  Penitentiary,  and  we  assume  that  each  time  the  sheriff 
transports  prisoners  to  the  Penitentiary,  he  files  a true  and 
correct  Itemized  sworn  statement  with  the  State  Auditor,  giving 
the  name  of  each  convict  conveyed,  names  of  guards  employed, 
number  of  miles  necessarily  traveled,  and  number  of  days  re- 
quired, and  that  he  also  submits  the  proper  certificate,  signed  by 
the  Warden  of  the  Penitentiary , as  Is  required  by  the  statute. 

The  only  time  the  state  would  be  entitled  to  recover  money 
paid  in  connection  with  the  transportation  of  prisoners  to  the 
Penitentiary  would  be  in  the  case  where,  a payment  was  made  in 
excess  of  the  amount  authorized  by  law,  or  where  there  was  an  un- 
authorized payment.  The  rule  was  stated  in  the  case  of  Nodaway 
County  v.  Kidder,  344  Mo.  795,  129  S.  W.  (2d)  857,  l.c.  861: 
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"*«■  # #»As  a general  rule  any  compensation  paid 
to  a public  official  by  the  state  or  other 
governmental  body  not  authorized  by  law,  or  in 
excess  of  the  compensation  authorized  by  law, 
may  be  recovered  by  the  proper  governmental 
body  * -*.*  46  0.  J.  1030,  Sec*  285.” 

In  the  case  at  bar  it  does  not  appear  that  an  Excessive 
or  unauthorized  payment  was  ever  made. 

In  the  City  of  St,  Louis  the  sheriff,  his  deputies  and 
assistants,  are  compensated  for  their  services  by  salary  paid 
by  the  City,  All  fees  earned  by  the  sheriff  are  turned  over 
to  the  City.  Thus,  it  is  provided  in  Section  15672,  R,  S. 

Mo.  1939,  which,  in  pqrt,  reads: 

"All,  fees  earned  by  the  sheriff  of  the  City  of 
St,  Louis  during  any  calendar  month,  shall  be 
paid  into  the  treasury  of  the  city  of  St.  Louis 
on  or  before  the  10th  day  of  the  next  succeeding 
calendar  month.  He  shall  keep  a complete  itemized 
account  of  all  such  fees,  and  of  all  expenses 
incurred  by  him  in  the  discharge  of  the  duties 
of  his  office,  ✓ 

While  the  fees  earned  by  the  sheriff  are  to  be  paid  into 
the  Treasury  of  the  City  of  St,  Louis,  Section  15677,  R,  S.  Mo, 
1939  further  provides  that  the  necessary  expenses  incurred  by 
the  sheriff  in  connection  with  the  conduct  of  hia  duties  shall 
be  paid  by  the  City. 


CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  department  that  under 
Seotion  13413,  R.  S.  Mo.  1939,  certain  fees  and  mileage  are  al- 
lowed in  connection  with  the  transportation  of  prisoners  to  the 
State  Penitentiary,  and  when  the  same  is  paid  by  the  State  Audi- 
tor, based  upon  the  sheriff’s  itemized  sworn  statement,  the  City 
of  St.  Louis  would  be  entitled  to  the  entire  amount  paid  by  the 
State  Auditor  which  would  include  any  amount  remaining  after  the 
bill  that  was  submitted  by  the  railroad  company  is  paid. 

Respectfully  submitted. 


APPROVED: 


RICHARD  P.  THOMPSON 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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May  use  money  collected  to 
maintain  office  apt),  incidental 
expenses . 


Mi1,  G,  L,  Donahoe 
Executive  Secretary 
Public  School  Retirement  System 
Department  of  Public  Schools 
Jefferson, City,  Missouri 


Dear  Sirs 


General  Taylor  wishes  to  acknowledge  receipt  of 
your  roquost  for  an  opinion,  which  roads  as  follows: 

"Our  Board  of  Trustees  would  appre- 
ciate an  opinion  on  this  question 
concerning  House  Bill  151:  •'Does 
the  Board  have  the  right  to  spend 
money  c olio 6 tod  for  the  maintenance 
of  the  office  and  incidental  exponsos , ’ " 

It  is  expressed  in  the  title  of  House  Bill  151  as 
one  of  its  purposes  that  it  is  an  Act  "*■  * to  provide  for  the 
creation,  raa in te nance,  and  administration  of  a retirement 
system  for  public  school  teachers,  to  bo  known  as  tho  Public 
School  Retirement  System  of  Missouri,  # •*" 

In  furtherance  of  that  purpose,  we  direct  your  atten- 
tion to  sub-section  (l).  Section  3,  regarding  the  incomo  of  the 
Public  School  Retirement  System,  ’herein  it  is  provided: 

"Tho  funds  required  for  the  operation 
of  the  retirement  system  created  by 
this  Act  shall  come  from  contributions 
made  In  equal  amounts  by  members  of 
tho  system  and  their  employers,  and 
from  such  interest  as  may  bo  derived 
from  tho  investment  of  any  part  of  such 
contributions.  All  contributions  shall 
be  transmitted  to  the  board  of  trustees 
by  employers  in  such  manner  and  at  such 
times  a£  the  board  by  rule  shall  require," 
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Regarding  the  funds  arising  from  this  section,  sub- 
section (1)  of  Section  4 of  House  Bill  151,  thereafter  provides! 

y i 

“All  funds  arising  from  the  operation 
of  this  Act  shall  belong  to  the  retire- 
ment system  herein  created  and  s hall  be 
controlled  by  the  board  of  trustees  of 
that  system,  which  board  shall  provide 
for  the  collection  of  said  funds,  shall 
see  that  they  are  3afely  preserved,  and 
shall  permit  their  disbursement  only  for  v 
the  purposes  heroin  authorized.  All  funds 
when  collected  shall  bo  deposited  with 
the  custodian.  The  said  funds  and  all 
other  funds  receivod  by  the  retirement 
system  are  declared  and  shall  bo  deemed 
to  be  the  monies  and  funds  of  the  retire- 
ment system  and  not  revenue  collected  or 
moneys  rocaivod  by  the  State  and  shall 
not  be  commingled  with  State  funds,” 

(Underscoring  ours • ) 

The  purposes  authorized  for  the  disbursement  of  these 
funds  are  found  in  sub-section  (2)  of  Section  4,  which  provides: 

”The  board  shall  invest  all  funds  under 
its  control,  in  excess  of  a safe  oper- 
ating balance;  but  investments  shall  be 
made  only  in  tho  following  classes  of 
securities;  bonds,  or  other  boligations 
of  tho  United  States,  bonds  guaranteed 
by  the  United  States,  bonds  of  the  State 
of  Missouri,  bonds  of  a county  of  the 
Stato  of  Missouri,  bonds  of  a city  of 
the  State  of  Missouri,  bonds  of  a school 
district  of  tho  Stato  of  Missouri*  No 
investment  transaction  authorized  by  the 
board  shall  be  handled  by  any  company  or 
firm  in  which  a member  of  the  board  has 
an  into'rest,  nor  shall  any  member  of  tho 
board  profit  directly  or  indirectly  from 
any  such  investment.  All  investments 
shall  be  made  *Ln  the  name  of  the  retire- 
ment system,”  (Underscorin'"  ours,) 

Provision  is  made  for  an  office,  which  will  house  the 
headquarters  of  the  system,  by  sub-section  (19)  of  Section  2, 
which  reads  as  follows: 
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"The  hoadquartors  of  tho  retirement 
system  shall  bo  in  Joff arson  City, 
whore  office  space  suitable  for  the 
operation  of  tho  system  shall  bo  pro- 
vided by  tho  Board  of  Permanent  Boat 
of  G-  ov  o rnraon  t • " 

In  the  discharge  of  its  statutory  duties,  tho  Public 
School  Retirement  System  will  necessarily  encounter  some  ex- 
penses from  tirae  to  time,  The  maintenance  of  tho  office  pro- 
vided by  virtue  of  sub-section  (19),  Section  2,  supra,  and  in- 
cidental expenses  connected  therewith  are  examples  of  such 
expenses , 

The  expenses  referred  to  in  your  letter  are  neces- 
sarily acquired  in  tho  carrying  out  of  the  purposes  of  House 
Bill  131  and  merely  incidental  to  the  operation  thereof,  and 
may  be  accounted  for  as  part  of  the  operating  balance  set  aside 
by  sub-section  (2)  of  Section  4,  supra. 


Conclusion 

It  is,  therefore,  the  opinion  of  this  department  that 
the  Board  of  Trustees  of  tho  Public  School  Retirement  System 
may  U3e  such  part  of  the  funds  it  collects  for  tho  purpose  of 
raaintaning  its  office  and  necessary  expenses  incidental  thereto 


Rospoctf ul ly  a ubm it  ted , 


J.  MART IK  AIDERS OH 

Assistant  Attorney  General 


APPROVED: 


TTZTTOOT 

Attorney  General 


PUBLIC  SCHOOL  RETIREMENT  SYSTEMS  Prior  service  credit  hot 'allowed 

in  PSRS  \ander  House  Bill  151  for 
time  served  in  the  armed  forces 
by  a teacher. 


Honorable  G,  L,  Donahoe 
Executive  Secretary 
Public  School  Retirement  System 
Jefferson  City,  Missouri 


Dear  Mr.  Donahoe: 


We  hereby  acknowledge  receipt  of  your  request  for 
an  opinion,  which  roads  as  follows: 

, "Wo  would  appreciate  an  opinion  on 

the  following  question  concerning 
House  Bill  151: 

" ’Does  the  Board  of  Trustees  have 
the  power  to  allow  prior  service 
credit  for  time  served  by  teachers 
in  the  armed  foroes  of  the  United 
States  during  a period  of  war?* 

"We  would  appreciate  an  early  con-  - 
sideration  of  this  question,  since 
wo  plan  to  ask  for  an  amendment  to 
the  Retirement  Act  if  the  Board  of 
Trustees  does  not  have  the  power  to 
grant  prior  service  credit  under  the 
above-mentioned  condition," 

House  Bill  151,  referred  to  In  your  request,  was 
amended  by  House  Bill  642,  In  the  latter  bill  "prior  service" 
is  defined  In  Section  1,  subsection  (13)  as,  "service  rendered 
by  a member  of  the  retirement  system  before  the  system  be- 
comes operative,  for  which  credit  has  been  approved  by  the 
board  of  trustees." 

The  only  part  of  House  Bill  151  in  which  reference  is 
made  with  regard  to  prior  service  credit  of  those  in  the  armed 
forces.  Is  found  in  Section  5,  subsection  (4),  which  provides: 
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"(4)  Ho  prior  service  crodit  shall  be 
granted  to  any  parson  who  becomes  a 
member  af  tor  tho  f :!rst  year  of  the 
system’s  operation,  unless  that  person’s 
failure  to  become  a member  before  or 
during  that  year  was  due  either  to  ser- 
vice in  tho  armed  forces  of  the  United 
States  or  to  attendance  at  a recognized 
educational  institution  for  his  profes- 
sional improvement,  A person  serving 
in  the  armed  forces  of  the  United  States 
shall  have  tho  same  right  to  prior  ser- 
vice credit  as  one  who  became  a member 
before  the  end  of  tho  first  year  of  the 
system ’3  operation,  if  he  becomes  a 
member  within  one  year  of  tho  date  of 
his  discharge  from  such  service  or  with- 
in one  year  of  said  date  plus  time  spent 
as  a student  in  a standard  college  or 
university  in  further  preparation  for 
service  as  a public  school  employee,  A 
person  attending  a recognized  educational 
institution  for  his  professional  improve- 
ment shall  have  the  same  right  to  prior 
service  crodit  as  one  who  bocamo  a member 
before  the  end  of  tho  first  year  of  the 
system’s  operation,  if  ho  becomes  a 
member  within  throe  years  following  the 
date  on  which  the  system  became  operative, 
and  within  one  year  of  tho  date  on  which 
ills  attendance  at  said  institution  ceased,” 

Under  Section  5,  subsection  (2)  of  House  Bill  151, 
thoso  persons  who  are  not'  in  tho  armed  forces  may/  become  members 
of  tho  Public  bchool  retirement  bystom  before  the  end  of  tho 
school  year  next  following  tho  date  on  which  the  system  becomes 
operative  and  claim  prior  servlco  crodit,  faction  5,  subsection 
(4),  House  Bill  151,  supra,  further  allows  thoso  who  are  in  the 
armed  forces  a greater  period  of  time  in  which  to  become  members 
of  the  system. 

There  is  no  provision  in  House  Bill  151  by  which  a 
teacher  in  the  armod  forces  may  claim  servlco  crodit  in  the 
Public  bchool  Retirement  System  during  the  period  that  they  are 
in  the  armed  forces.  In  the  absence  of  such  provision  the 
Board  of  Trustees  of  the  system  would  be  unauthorized  to  allow 
such  claim.  Our  advice,  therefore,  is,  that  if  the  Board  of 
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Trustees  desires  to  grant  service  credit  for  teachers  in 
the  Public  School  Retirement  System  during  the  time  they  have 
served  and  are  serving  in  the  armed  forces,  an  amendment  to 
that  effect  would  be  necessary* 


Conclusion 

It  is  tho  opinion  of  this  department  that  House  Bill 
151  does  not  authorize  tho  Board  of  Trustees  of  tho  Public 
School  Retirement  Bystem  to  allow  prior  service  credit  for 
time  served  by  teachors  in  the  armed  forces  of  the  United  States 
during  a period  of  war. 


Respectfully  submitted. 


J.  MAKTIII  ANDERSON 

Assistant  Attorney  General 


APPROVED j 


~ B,  iAVLOR 
Attorney  General 
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SHERIFF’S  FEES:  Sheriff  Is  entitled  to  retain  fees  earned  in 

Juvenile  proceedings. 


July  18,  19^-6 


Mr.  Elvln  S.  Douglas 
Prosecuting  Attorney 
Polk  County 
Bolivar,  Missouri 


Dear  Sir: 

This  department  is  in  receipt  of  your  recent  letter 
requesting  an  opinion  on  the  following  facts: 

"Within  the  meaning  of  the  Acts  of  the 
Legislature  relating  to  the  compensa- 
tion of  sheriffs,  do  you  consider  the 
services  of  the  sheriff  in  serving  a 
summons  on  parents,  and  warrants  on 
their  minor  children  who  are  alleged 
to  he  delinquent,  and  his  other  services 
related  thereto,  such  as  transporting 
said  Juveniles,  who  are  alleged  to  he 
delinquents,  to  another  county  where 
they  have  adequate  facilities  for  caring 
for  such  ohildren,  as  criminal  work, 
for  which  he  is  paid  a salary,  or  as 
civil  work  in  connection  with  which  he 
would  he  entitled  to  retain  all  fees 
earned? 

"Would  your  opinion  he  any  different  in 
cases  where  the  notices  served  on  parents 
in  the  nature  of  a summons,  and  the  war- 
rants or  orders  hy  the  clerk  to  take 
ohildren  in  custody,  where  it  is  alleged 
that  the  children  are  neglected  instead 
of  being  delinquent." 

Your  attention  is  called  to  Section  96.73*  R.S.Mo.  1939, 
which  defines  neglected  and  delinquent  children.  Without 
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quoting  the  section,  which  is  very  long,  we  will  say  that 
the  definition  of  a delinquent  child  includes  the  violation 
of  the  criminal  laws  and  many  other  violations  of  moral  and 
social  regulations.  The  definition  of  a neglected  child 
is  practically  the  same,  except  that  it  does  not  include 
violations  of  the  criminal  statutes. 

Section  967^,  R.S,  Mo.  1939*  provides  that  the  Juvenile 
court  shall  have  jurisdiction  to  try  persons  charged  as 
delinquents  and  neglected  children.  This  section  also  pro- 
vides that  the  trial  of  such  a proceeding  shall  he  governed 
by  the  rules  of  Criminal  Practice  and  Procedure, 

Article  VI,  Section  13  of  the  1945  Constitution,  which 
defines  the  duties  of  the  sheriff  in  criminal  matters,  is 
as  follows* 

"All  state  and  county  officers,  except 
constables  and  justices  of  the  peace. 

Charged  with  the  investigation*  arrest, 
prosecution,  custody,  care,  feeding, 
commitment,  or  transportation  of  per- 
sons accused  of  or  convicted  of  a 
criminal  offense  shall  be  compensated 
for  their  official  services  only  by 
salaries,  and  any  fees  and  charges 
Collected  by  any  such  officers  in  such 
cases  shall  be  paid  into  the  general 
revenue  fund  entitled  to  receive  the 
same,  as  provided  by  law.  Any  fees 
earned  by  any  such  officers  in  civil 
matters  may  be  retained  by  them  as  pro- 
vided by  law," 

You  will  note  that  this  seotion  provides  a salary  for  his 
services  in  connection  with  persons  accused  of  or  convicted  of 
a criminal  offense . The  question,  ihefre^dre , would  be,  is  tEe 
Tirial  of  delinquent  and  neglected  children  a matter  in  connec- 
tion with  a person  accused  or  convicted  of  a criminal  offense . 

Section  9700,  R.S.  Mo,  1939*  provides  that  any  petition 
alleging  a child  to  be  delinquent  may  be  dismissed  and  such 
child  prosecuted  under  the  general  criminal  laws.  As  can  be 
readily  seen,  this  section  specifically  states  that  such  child 
is  alleged  to  be  a delinquent  and  not,  in  such  proceeding, 
accused  of  a criminal  offense. 
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The  Supreme  Court  of  Missouri,  in  passing  upon  the  ques- 
tion as  to  whether  or  not  a delinquency  proceeding  is  the 
prosecution  of  a criminal  offense,  said  in  the  case  of  State 
v.  Trimble,  63  S.W.  (2d)  37,  l.c*  38,  39  (the  opinion  is 
lengthy,  but  we  have  set  it  out  here  because  It  definitely 
decides  the  question)? 

"From  the  opinion  of  the  Court  of  Appeals 
we  learn  that  the  defendant,  Witt,  was 
proceeded  against  In  the  Juvenile  court 
at  Kansas  City,  Mo.  The  probation  of- 
ficer filed  an  information  against  Witt 
alleging  that  he  was  under  the  age  of 
seventeen  years.  It  further  alleged  or 
charged  that  Witt  was  a delinquent  child 
within  the  meaning  of  the  law,  that  he 
had  committed  the  crime  of  seduction, 
and  that  he  was  guilty  of  the  crime  of 
rape.  The  court  charging  rape  was  dis- 
missed. No  preliminary  hearing  was 
granted.  A trial  before  a Jury  in  the 
juvenile  court  resulted  in  a verdict  of 
guilty  as  charged  in  the  information. 

Thereupon  the  Juvenile  court,  or  Judge, 
entered  a Judgment  finding  that  Witt 
was  a delinquent  child  within  the  mean- 
ing of  the  law,  and  imposed  a sentence 
of  four  years*  confinement  in  the 
Missouri  Reformatory  at  Boonville,  Mo. 

"From  this  sentence  Witt  asked  that  he 
be  granted  an  appeal  to  the  Supreme 
Court.  The  trial  court,  however,  granted 
the  appeal  to  the  Kansas  City  Court  of 
Appeals,  which  court  assumed  Jurisdiction 
of  the  case,  and  reversed  and  remanded  it 
for  a new  trial.  *****  Respondents, 

Judges  of  the  Court  of  Appeals,  are  repre- 
sented in  this  Court  by  counsel  who  reo re- 
sented Witt  In  the  Court  of  Appeals,  ile 
has  briefed  the  case  for  respondents,  and, 
while  he  is  satisfied  with  that  part  of  the 
opinion  reversing  and  remanding  the  case 
for  a new  trial,  he  contends  here,  as  he 
did  In  the  Court  of  Appeals,  that  his 
client,  Witt,  had  been  convicted  of  a fel- 
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ony,  and  therefor®  the  Supreme  Court,  and 
not  the  Court  of  Appeals,  had  appellate 
jurisdiction  of  the  case. 

"The  only  theory  upon  which  this  court 
would  have  appellate  jurisdiction  of  this 
case  is  that  the  act  charged  hy  the  in- 
formation of  the  probation  officer  against 
Witt,  which  is  alleged  to  have  rendered 
him  a delinquent  child,  was  a felony.  If 
it  can  he  said  that  defendant  was  convicted 
of  a felony  hy  the  proceedings  against  him 
in  the  juvenile  court,  then  the  whole  pro- 
ceeding was  null  and  void,  State  ex  rel. 
v.  Walker  and  Ex  parte  Bass,  supra.  Prose- 
cutions for  felony  can  only  he  instituted 
by  information  of  the  prosecuting  attorney 
after  a preliminary  hearing  has  been  had, 
or  by  an  indictment  of  a grand  jury, 

"The  Juvenile  Act,  article  8,  chapter  125, 
R.S,  Mo,  1929  (section  14136  et  seq,  (Mo. 

St.  Ann.  Sec.  l4l36  et  seq. )),  is  a com- 
plete law  within  itself,  dealing  with  minors 
under  the  age  of  seventeen  years.  The  pur- 
pose of  the  Juvenile  Law  is  not  to  convict 
minors  of  criminal  acts,  but  to  safeguard 
and  reform  children  that  may  have  erred  and 
have  been  declared  delinquent  and  to  pro- 
vide for  children  that  may  be  declared  neg- 
lected. For  a full  discussion  of  the  pur- 
poses of  juvenile  laws  see  Ex  parte 
Januszewski  (c.C.)  196  F.  123j  31  G.  J. 

1101,  Sec.  226.  The  Juvenile  Act  authorizes 
the  juvenile  judge,  if  he  deems  that  a child 
is  not  a fit  subject  to  be  dealt  with  in  the 
juvenile  court,  to  dismiss  the  proceedings 
and  order  the  child  to  be  prosecuted  under 
the  general  law.  Section  l4l63,  R.S.  Mo, 
1929  (Mo,  St.  Ann.  Sec.  14163).  A minor 
under  the  age  of  seventeen  years  cannot  be 
convicted  of  a crime  in  a proceeding  in  a 
juvenile  court,  as  the  term  ‘conviction*  is 
understood  in  law.  State  ex  rel.  v.  Walker 
and  Ex  parte  Bass,  supraj  State  v.  Naylor, 
328  Mo.  335,  4o  S.W.  (2d)  1079,  loo.  cit. 
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1082  (6).  The  juvenile  court  can  only  ad- 
judge, a child  a neglected  child  or  a delin- 
quent child.  The  two  terms  have  a distinct 
and  separate  meaning  under  the  Juvenile 
Act.  A child  may  be  of  good  character,  and 
yet,  through  no  fault  of  its  own,  be  de- 
clared a neglected  child.  A delinquent 
child  means  one  who  has  been  guilty  of  vio- 
lations of  the  law  or  is  incorrigible, 
vicious,  or  immoral.  Section  14136,  R.  S. 
Mo.  1929  (Mo.  St.  Ann.  Sec,  14136);  Ex 
parte  Naccarat,  328  Mo.  722,  4l  S.W,  (2d) 
176,  If  a child  is  proceeded  against. as  a 
delinquent,  the  final  judgment  of  the 
Juvenile  court,  if  against  the  child,  can 
only  be  a Judgment  declaring  it  to  be  de- 
linquent. It  is  immaterial  whether  the 
misconduct  charged  against  the  child,  by 
the  information,  consists  of  violations  of 
the  criminal  statutes  or  of  Conduct,  though 
not  violations  of  the  law,  which  neverthe- 
less renders  the  child  Incorrigible,  vicious 
or  immoral.  In  either  case  the  judgment 
must  be  that  the  child  is  a delinquent.  The 
juvenile  court  then  has  the  authority  to 
place  the  minor  on  probation  or  in  some  in- 
stitution other  than  the  penitentiary. 
Section  14151,  R.  S.  Mo,  1929  (Mo.  St.  Ann. 
Sec.  I4l5l)f  Ex  parte  Bass,  supra;  31  0.  J. 
page  1111,  Sec.  245. 

"Section  14137,  R.S.  1929  (Mo.  St.  Ann.  Sec. 
14137)  provides  that  the  procedure  govern- 
ing the  conduct  of  criminal  cases  shall  be 
followed  in  those  cases  in  the  juvenile 
courts  where  a child  is  charged  with  acts 
that  are  violations  of  the  criminal  statutes 
It  also  provides  that  a trial  by  jury  may 
be  had.  This,  however,  is  not  mandatory 
except  when  demanded.  In  all  other  cases 
trial  by  jury  is  not  authorized.  The  pro- 
visions of  the  above  section  do  not  trans- 
form the  Case  into  a criminal  prosecution, 
but  only  prescribe  the  manner  in  which  the 
trial  should  be  conducted,  as  was  said  by 
this  court  In  State  ex  rel.  V.  Buckner,  300 
Mo.  359,  254  S.W.  179,  182  (9,  11):  »The 
charge  is  that  he  is  a delinquent  child,  and 
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the  proof  of  it  is  alleged  to  toe  that  he  is 
guilty  of  rape.  It  is  not  sought  to  punish 
him  as  a rapist,  but  to  reform  him  from  his 
state  of  delinquency.’ 

"Section  14136,  R.S.  Mo.  1929  (Mo.  St.  Ann. 
Sec.  14136)  provides!  ’Any  disposition  of 
any  delinquent  child  under  this  article,  or 
any  evidence  given  in  such  cases  shall  not 
in  any  civil,  criminal  or  other  cause  or 
proceeding  whatever  In  any  court  toe  lawful 
or  proper  evidence  against  such  child  for  any 
purpose  whatever,  except  In  subsequent  cases 
against  the  same  child  under  this  article.’ 

"This  proviso  clearly  indicates  that  any 
disposition  ef  a case  in  a juvenile  court 
shall  not  toe  considered  a conviction  of 
crime.  It  protects  the  child,  in  that  the 
adjudication  of  delinquency  cannot  be  later 
referred  to  in  any  proceeding,  either  civil 
or  criminal,  except  in  a subsequent  case  In 
the  juvenile  court.  A conviction  of  crime 
Under  the  law  may  always  toe  used  against  a 
person  in  either  civil  or  criminal  cases. 

This  court  in  banc  In  State  ex  rel,  v, 
Buckner,  supra.  300  Mo.  359*  254  S.W.  loc. 
cit.  181  (3,  5)  said!  ’A  proceeding  under 
the  act,  the  aim  of  which,  as  in  this  case, 
is  the  exertion  of  the  state’s  power, 
parens  patriae,  for  the  reformation  of  a 
Child  and  not  for  his  punishment  under  the 
criminal  law,  is  not  a criminal  case,  and 
the  constitutional  guaranties  respecting 
defendants  in  criminal  cases  do  not  apply. 
This  is  obviously  true  and  is  the  rule  of 
the  decisions.’  (Italics  ours.) 

"Many  cases  from  other  Jurisdictions  are 
cited  as  authority  for  that  holding.  See, 
also,  31  C.  J.  p.  1105,  Sec.  231,  232$  Ex 
parte  Naccarat,  328  Mo.  722,  4l  S.W.  (2d) 

176,  loc.  cit.  178  (4,  5),  The  ease  not 
toeing  a criminal  prosecution,  it  follows 
that  the  Court  of  Appeals  properly  retained 
jurisdiction  of  it.  We  have  treated  this 
question  somewhat  at  length  because  of  the 
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vigorous  oral  argument,  by  attorney  for 
Witt,  to  the  effect  that  his  client  had 
been  convicted  of  a felony,  and  that  the 
proceeding  in  the  Juvenile  court  was  a 
criminal  prosecution  and  not  a civil  pro- 
ceeding* The  Court  of  Appeals  by  its 
opinion  oorrectly  disposed  of  this  ques- 
tion." 

There  can  be  no  doubt,  after  reading  this  opinion,  but 
what  the  nature  of  a delinquency  proceeding  is  not  criminal 
and  that  the  person  charged  is  accused  as  a delinquent  and 
not  a person  accused  of  a criminal  offense,  as  provided  by 
the  Constitution  of  194-5* 


Conclusion. 

It  is  the  opinion  of  this  department  that  the  sheriff  is 
entitled  to  retain  the  fees  accruing  to  his  office  in  Juvenile 
proceedings  of  delinquent  and  neglected  children. 


Respectfully  submitted. 


W.  BRADY  DUNCAN 
Assistant  Attorney  General 


APPROVED* 


Attorney  General 


* ,1* 


DEPARTMENT  CE  AGRICULTURE: 


Warehousemen  lic-tSInsed  under  Art.  1,  ' 
Chap.  141,  R.S.  Mo.  1939,  not  subject  to 
provisions  of  House. Bill  164.  ^ 


August  3,  1946 


Honorable  Tom  R.  ^ou  ;luss 
Coiiiiiiissioner  of  agriculture 
Jefferson  City,  . issouri 


Dear  Dir : 


This  office  is  in  receipt  of  your  request  for  our  offi- 
cial opinion  on  the  following  question: 

There  are  several  ■warehousemen  in  tho  ctato,  licensed 
under  Article  1,  Chapter  141,  R.,D.  lio.,  1939,  who  also  con- 
duct a loclcor  plant  business  in  conjunction  with  their  ware- 
house business.  The  insurance  carried  by  some  warehousemen 
is  inadequate  to  cover  the  minimum  of  .„;40.00  per  locker  fixed 
by  the  Commissioner  of  Agriculture.  Does  House  Bill  164 
apply  to  these  war  ©housemen V 

In  your  request  you  also  refer  to  Section  14  of  House 
Bill  164,  recently  enacted  by  the  General  Assembly,  and, 
since  an  examination  of  that  section  i3  necessary  to  the  de- 
termination of  the  question  at  hand,  it  is  set  out  herein: 

"Deot ion  14.  Every  operator  shall  have  a 
lien  upon  all  property  of  every  kind  stored 
in  the  locker  plant  for  all  locker  rentals , 
processing,  handling,  and  other  charges  due 
from  owner  of  ouch  property;  and  tile  locker 
plant  operator  my  enforce  the  lien  by  suit 
and  shall  have  authority  to  prevent  removal 
of  food  stored  pending  the  outcome  of  suit 
to  enforce  said  lien.  Operators  of  locker 
plants  shall  not  be  construed  to  bo  ware- 
housemen, nor  shall  receipts  or  other  in- 
struments issued  by  such  persons  in  the 
operation  contracts  of  their  business  be 
construed  to  be  warehouse  receipts  or  sub- 
ject to  the  laws  applicable  thereto,  nor 
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shall  the  provisions  of  this  not  apply  to 
any  warehouseman  licensed  under  the  provi- 
sions of  ..,rticle  1,  of  Chapter  ill  of  the 
devised  Statutes  of  Missouri,  1939.'* 

( underscoring  ours.) 

We  are  unable  to  find  any  judicial  interpretation  of 
this  or  a similar  enactment  which  is  decisive,  and  must  rest 
our  conclusion  on  the  plain  wording  of  Section  14,  supra. 

The  evident  meaning  of  the  portion  of  Section  14  which 
we  have  underlined  above  is  to  exclude  from  the  operation  of 
the  entire  net  (House  Bill  164),  all  warehousemen  who  have 
been  licensed  in  accordance  with  Section  15477,  k.  m.  Mo., 
1959.  It  may  be  that  the  intent  could  have  boon  to  exclude 
warehousemen,  duly  licensed,  from  the  operation  of  tile  Act 
unless  they  were  also  engaged  in  the  locker  business,  but 
thi3  seems  a strained  construction,  and  it  is  a primary  rule 
of  lav/  that  any  interpretation  which  results  in  confusion 
should  never  be  given.  (State  ex  rel.  Jamison  vs.  3t.  Louis- 
San  francisco  Hy.  Go.,  500  S.  vv.  274.; 

Jin  examination  of  the  various  sections  in  article  1, 
Chapter  141,  R.  3.  Mo.,  1959,  reveals  that  the  occupation  of 
warehousexttan  is  similar  to  that  of  an  operator  of  a"  cold 
storage  locker  business.  .'lection  15476,  of  .Article  1,  provide 
in  part: 


"Section  15476.  All  warehouses  or  store- 
houses * * * wherein  other  property  than 
grain  is  stored  * * '■  are  declared  to  be 
p ubl i c war  oho u s e s . " 


There  is  provision,  also,  Tor  protection  to  tile  public 
through  a surety  bond  which  must  be  executed  under  tho  provi 
si one  of  Section  15478  of  .Article  1,  Chapter  141,  supra. 

A "locker  plant"  is  defined  in  House  Bill  164  as: 

” * * a location  or  establishment  in  which 

space  in  individual  lockers  is  rented  for 
the  storage  of  food." 


Due  to  the  great  similarity  in  the  two  occupations,  it 
is  evident  that  the  Legislature  considered  the  public  fully 
protected  by  the  requirements  already  made  of  warehousemen, 
who  were,  in  some  cases,  offering  cold  storage  space  to  the 
public , and  that  they  intended  to  exempt  warehousemen  who  were 
duly  licensed. 
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GOMGLUGION 


In  vie\v_ of  Section  14  of  House  Bill  164,  it  is  the  con- 
clusion of  tnis  office  that  warehousemen  who  are  duly  li- 
censed under  article  1 of  Chapter  141,  R.  d.  llo. , 1939,  are 
not  subject  to  the  provisions  of  said  House  Bill  164,  commonly 
known  as  the  ''Looker  Plant  Law." 


K e so e.c  t fully  s u bmi  1 1 ed , 


APPROVED: 


ROBERT  L . lffDjiIR 

Assistant  Attorney  General 


T.  H .'  TiiYLOR  . 
Attorney  General 


MAGISTRATES:  Magistrate*  may  not  have  any  connection  with  a 
law  suit  even  though  it  was  filed  prior  to 
assuming  office* 


November  26,  194|g? 


Mr,  A,  R,  Dunn 
Attorney  at  Law 
Rice  Building 
Neosho,  Missouri 

Dear  Sir; 

This  department  is  in  receipt  of  your  request  for  an  official 
opinion  dated  November  9,  1946,  which  reads  as  follows: 

"At  the  recent  election  X was  elected  Probate 
Judge  and  Magistrate  of  Newton  County,  and, 
as  you  know,  I will  not  be  permitted  to  con- 
tinue the  practice  of  law, 

"I  have  a great  many  cases  filed  which  will 
not  come  up  for  hearing  until  after  the  first 
of  the  year,  and  the  question  has  been  raised 
as  to  whether  I will  be  permitted  to  wind  up 
that  unfinished  business  after  assuming  the 
duties  of  Magistrate-Prdbate  Judge," 

Section  24,  Article  V of  the  Constitution  of  Missouri  1945, 
provides  in  part  as  follows: 

" * * •;<  -a  No  judge  or  magistrate 

shall  # -*  * * * practice  law  or  do 
law  business,  # * * * *■” 

Section  3 of  Senate  Bill  207,  passed  by  the  63rd  General 
Assembly,  provides  in  part  as  follows: 

"No  magistrate  shall  <•  *•  practice  law 

or  do  law  business  while  he  is  magistrate," 

The  general  rule  as  to  the  meaning  of  negative  words  in  a stat- 
ute is  given  in  59  C.  J,  1075  as  follows: 

"It  is  a general  rule  that  a statute  which  is 
negative  or  prohibitory,  although  it  provides 
no  penalty  for  noncompliance,  or  which  con- 
tains exclusive  terms,  shows  a legislative 
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intent  to  make  the  provision  mandatory,  and 
it  has  been  said  that  negative  words  in  a 
grant  of  power  are  never  construed  as  directory; 

* k 

Therefore,  we  believe  it  is  apparent  from  a reading  of  the  con- 
stitutional statutory  provision  that  a magistrate,  after  he 
assumes  the  duties  of  the  office  is  absolutely  forbidden  to 
practice  law  or  do  law  business  of  any  kind  whatsoever * 

The  question  of  whether  you  will  be  permitted  to  represent  clients 
in  cases  which  have  been  filed  before  you  assumed  the  duties  of 
magistrate,  but  which  will  not  be  heard  in  court  until  after  you 
have  assumed  such  duties,  depends  upon  whether  such  activities 
on  your  part,  after  you  have  assumed  the  office  of  magistrate, 
constitutes  practicing  law  or  doing  law  business. 

Section  13313  R,  S.  Mo.  1939,  provides  as  follows: 

MThe  ’practice  of  the  law’  is  hereby  defined 
to  be  and  is  the  appearance  as  an  advocate 
in  a representative  capacity  or  the  drawing 
of  papers,  pleadings  or  documents  or  the 
performance  of  any  act  in  such  capacity  in 
connection  with  proceedings  pending  or 
prospective  before  any  court  of  record,  com- 
missioner, referee  or  any  body,  board,  com- 
mittee or  commission  constituted  by  law  or 
having  authority  to  settle  controversies. 

The  'law  business*  is  hereby  defined  to  be 
and  is  the  advising  or  counseling  for  a / 

valuable  consideration  of  any  person,  firm, 
association,  or  corporation  as  to  any 
secular  law  or  the  drawing  or  the  procur- 
ing of  or  assisting  in  the  drawing  for  a 
valuable  consideration  of  any  paper,  docu- 
ment or  instrument  affecting  or  relating  to 
secular  rights  or  the  doing  of  any  act 
for  a valuable  consideration  in  a repre- 
sentative capacity,  obtaining  or  tending 
to  obtain  or  securing  or  tending  to  secure 
for  any  person,  firm,  association  or  corpo- 
ration any  property  or  property  rights 
whatsoever.” 

The  practice  was  defined  in  Clark  v.  Austin,  340  Mo,  477,  101 
S,  W.  (2d)  977  as  follows  (the  paragraphing  is  ours)  1.  c.  954: 
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"’It  would  be  difficult  to  give  an  all-in- 
clusive definition  of  the  practice  of  law, 
and  we  will  not  attempt  to  do  so.  It  will 
be  sufficient  for  present  purposes  to  say 
that  one  is  engaged  in  the  practice  of  law 
when  he,  for  a valuable  consideration,  en- 
gages in  the  business  of  advising  persons, 
firms,  associations,  or  corporations  as  to 
their  rights  under  the  law, 

"’or,  appears  in  a representative  capacity 
as  an  advocate  in  proceedings  pending  or 
prospective,  before  any  court,  comrni ss loner , 
referee,  board,  body  committee,  or  com- 
mission constituted  by  the  law  or  au- 
thorized to  settle  controversies,  and 
there,  in  such  representative  capacity, 
performs  any  act  or  acts  for  the  purpose 
of  obtaining  or  defending  the  rights  of 
their  clients  under  the  law, 

"’Otherwise  stated,  one  who.  In  a repre- 
sentative capacity,  engages  in  the  business 
of  advising  clients  as  to  their  rights  under 
the  law,  or  while  so  engaged,  performs  any 
act  or  acts  either  In  court  or  outside  of 
court  for  that  purpose,  is  engaged  in  the 
practice  of  law*’" 


State  ex  rel,  McKittrick  v,  G.  S.  Dudley  & Co,,  340  Mo,  852, 
102  S,  W,  (2d)  895,  declares  both  definitions  are  practically 
the  same  while  the  differentiation  made  in  Liberty  Mutual 
Insurance  Company  v,  Jones  344  Mo,  932,  130  S.  W.  (2d)  945, 
has  no  relation  to  the  facts  presented  in  the  instant  case. 

Under  the  above  definitions  it  would  appear  that  your  con- 
nection with  a law  suit,  whether  by  appearance  in  court  or 
In  an  advisory  capacity,  would  constitute  tne  practice  of 
law  and/or  the  doing  of  law  business  which  a magistrate  is 
forbidden  to  do  by  the  constitution  and  statutes. 


* 


** 
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CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  a magistrate 
after  he  assumes  the  duties  of  his  office  may  not  have  any  con- 
nection with  a case  which  has  been  filed  by  him  before  he  as- 
sumed the  duties  of  magistrate. 


Yours  very  truly 


ARTHUR  M.  0 1 KEEFE 

Assistant  Attorney  General 


APPRO VLD: 


J.  h.  TAYLOR 
Attorney  General 
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COUNTY  COURTS:  RE: 


The^Coun,ty  Court  of  Aciair  "County 
Is  not  authorized  to  donate  money 
for  a building  in  which  to  locate 
a glove  factory  in  the  City  of 
Kirksville,  Missouri. 


January  2,  1946  . 


II' 


FI  LED 

1 /. 

■N  fe 


Mr.  Burt  Elsea,  Presiding  Judge 
Adair  County  Court 
Kirksville,  Missouri 


DearATudge  Elseai 

tI^Is  will  acknowledge  receipt  of  your  letter 
of  recent  date  requesting  an  opinion  of  this  de- 
payment,  which  letter  reads  as  follows: 


"in  m?der  to  locate  a glove  factory 
In  Kw^csyille,  the  community  is  rais- 
ing funds  by  donation  for  the  build- 
ing* The  title  to  the  building  will 
be  in  the  name  of  the  City  of  Kirks- 
ville. The  County  Court  of  Adair 
County  has  been  asked  for  a donation* 


Will  you  please  advise  us  as  to  whether 
or  not  the  County  can  legally  donate 
to  this  building,  and  if  so,  out  of 
Which  fund  should  it  be  paid." 


Under  date  of  September  12,  1945,  this  depart- 
ment rendered  an  opinion  to  Honorable  Hamp  Roth- 
Prosecuting  Attorney  of  Maries  County,  on 
the  question  of  whether  the  County  Court  of  Marias 
County  could  donate  money  to  the  American  Legion 
Post  of  Vienna,  Missouri  for  the  erection  of  a 
building  in  which  to  hold  American  Legion  meet- 
ings. Le  held  that  such  a donation  of  county 
money  by  a County  Court  was  unauthorized. 


We  are  of  the  opinion  that  the  question 
raised  by  your  letter  presents  the  same  legal 
issue.  We  are  therefore  of  the  opinion  that  the 
County  Court  of  Adair  County  cannot  legally  do- 
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nate  county  funds  for  a building  in  which  to  locate 
a glove  factory  in  the  City  of  Kirksville,  Missouri. 
Our  reasons  for  so  holding  are  contained  in  the  a- 
bove  mentioned  opinion  of  this  department,  a copy 
of  which  we  herewith  enclose. 


Respectfully  submitted. 


SMITH  N.  CROWE,  JR. 
Assistant  Attorney  General 

APPROVED* 


J.  E,  TAYLOR 
Attorney  General 


SNC  jmw 


* STATE  TEACHERS 
COLLEGE : 


RE:  The  money  derived  from  the  sale  of  a car  "belong- 

ing to  the  Southwest;  Missouri  State  Teachers 
, College  by  the  State  Purchasing  Agent  should  go 
into  the  Southwest  Missouri  State  Teachers  College 
Fund  • 


( o'  - 
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January  3,  194 (jp 


Dr#  Roy  Ellis,  President 

Southwest  Missouri  State  Teachers  College 
Springfield,  Missouri 


FILED 


Dear  Dr*  Ellis i 

This  will  acknowledge  receipt  of  your  letter  of  recent  date 
regarding  the  disposition  of  the  proceeds  of  the  sale  of  an 
automobile,  used  by  the  Southwest  Missouri  State  Teachers  College, 
by  the  State  Purchasing  Agent*  You  request  an  opinion  of  this 
department  as  follows*  \ 


"We  are  requesting  that  the  proceeds  from 
the  sale  of  this  car  be  placed  in  the  State 
Treasury  to  the  credit  of  * the  Southwest 
Missouri  State  Teachers  College  fund1 . Are 
we  within  our  rights  in  making  this  request?" 

Section  15  of  Article  IV,  Constitution  of  Missouri,  1945, 
reads,  in  part,  as  follows* 


"w  # ^Immediately  on  receipt  thereof  the  state 
treasurer  shall  deposit  all  moneys  in  the  state 
treasury  to  the  credit  of  the  state  in  banking 
institutions  selected  by  him  and  approved  by 
the  governor  and  state  auditor,  and  he  shall 
hold  them  for  the  benefit  of  the  respective 
funds  to  which  they  belong  and  disburse 
them  as  provided  by  law,#  (Underscoring 

ours.) 

Section  13051,  R.  S.  Mo.  1939,  reads  as  follows* 


"All  fees,  funds  and  moneys  from  whatsoever  source 
received  by  any  department,  board,  bureau,  comm- 
ission, institution,  official  or  agency  of  the 
state  government  by  virtue  of  any  law  or  rule  or 
regulation  made  in  accordance  with  any  lav;,  shall, 
by  the  official  authorized  to  receive  same,  and  at 
stated  Intervals,  be  placed  in  the  state  treasury 
to  the  credit  of  the  particular  purpose  or  fund 
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for  which  collected,  and  shall  be  subject  to 
appropriation  by  the  General  Assembly  for 
the  particular  purpose  or  fund  for  which 
collected  during  the  biennium  in  whioh  col- 
lected and  appropriated.  The  unexpended 
balance  remaining  in  all  such  funds  (except 
such  unexpended  balance  as  may  remain  in 
any  fund  authorized,  collected  and  expended 
by  virtue  of  the  provisions  of  the  Constit- 
ution of  this  State),  shall  at  the  end  of 
the  biennium  and  after  all  warrants  on  Bame 
have  been  discharged  and  the  appropriation 
thereof  has  lapsed,  be  transferred  and 
placed  to  the  credit  of  the  ordinary  re- 
venue fund  of  the  state  by  the  state  treas- 
urer, Any  official  or  other  person  who 
shall  willfully  fail  to  comply  with  any 
of  the  provisions  of  this  section,  and 
any  person  who  shall  willfully  violate 
any  provision  hereof,  shall  be  deemed 
guilty  of  a misdemeanor i Provided,  that 
in  .the  case  of  state  educational'  inst- 
itutlons  there  is  excepted  herefrom* 
gifts  or  trust  funds  from  whatever  source; 
appropriations,  gifts  or  grants  from 
the  Federal  Government,  private  organ- 
izations and  individuals;  funds  for  or 
from  student  activities,  farm  or  housing 
activities,  and  other  funds  from  which 
the  whole  or  some  part  thereof  may  be 
liable  to  be  repaid  to  the  person  cont- 
ributing the  same,  and  hospital  fees; 
all  of  which  excepted  funds  shall  be  re- 
ported in  detail  quarterly  to  the  Governor 
and  biennially  to  the  General  Assembly, 

Laws  1933,  p,  414,  Sec*  1,” 


The  above  provisions  of  the  statute  and  the  new1  Constitution 
of  Missouri  require  that  state  money  be  placed  to  the  credit  of 
the  fund  for  which  it  was  collected.  Neither  of  these  provisions, 
however,  sets  out  or  provides  any  method  by  whioh  one  can  determine 
for  what  particular  fund  a sum  of  money  has  been  collected. 


Therefore,  the  determination  which  we  are  required  to  make  in 
this  opinion  is  whether  or  not  there  is  any  authorization  for 
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depositing  tha  money  hero  in  question  to  the  credit  of  the  South- 
west Missouri  State  Teachers  College  Fund, 

We  find  no  indication  in  a decided  case  as  to  what  fund  or  funds 
the  money  realized  from  the  sale  of  property  by  the  State  Purchasing 
Agent  should  be  credited.  Neither  do  we  find  any  cases  indicating 
into  which  fund  money  realized  through  the  sale  of  property  owned  by 
a State  Teachers  College  or  other  educational  institution  should  be 
deposited. 

Section  9363,  R.  S,  Mo.  1939,  reads,  in  part,  as  follows: 

"There  are  hereby  established  and  created 
in  the  treasury  department  of  this  state 
the  following  named  funds:*  * ’State 
Teachers  College,  fourth  district, ' (South - 
west  Missouri  State  Teachers  College) 

•State  Teachers  College,  fifth  district,* 
and  'Lincoln  University. * Whenever  any 
moneys  are  paid  into  the  state  treasury 
under  the  provisions  of  this  article, 
they  shall  be  receipted  for  by  the  state 
treasurer  and  placed  to  the  credit  of 
the  fund  to  which  they  respectively 
belong,  so  that  money  derived  from  each 
institution  may  be  placed  to  the  credit 
of  the  fund  herein  provided  for  that 
institution.  R.  S.  1929,  Sec.  0666.” 

(Bracket  insert  ours.) 

The  above  section  sets  up  a separate  fund  in  the  State  Treasury 
for  the  Southwest  Missouri  State  Teachers  College,  The  last  part  of 
the  section  requires  that  money  "derived”  from  the  institution  shall 
be  credited  to  the  fund  set  up  for  that  institution.  Therefore,  if 
the  word  "derived”  is  broad  enough  to  include  the  proceeds  from  a 
sale  of  a car  used  by  the  Southwest  Missouri  State  Teachers  College, 
the  proceeds  from  this  sale  should  be  placed  in  the  Southwest  Missouri 
State  Teachers  College  fund.  If  the  word  is  not  this  broad  in  its 
meaning,  Section  9363,  supra,  provides  no  authorization  for  deposit- 
ing this  money  to  the  credit  of  the  Southwest  Missouri  State  Teachers 
College  fund, 

Webster's  International  Dictionary  defines  the  word  derived  as 
follows:  "formed  or  developed  out  of  something  else;  derivative; 
not  primary;”  The  word  derive  is  defined  as  follows:  ”3.  To  cause 
to  come;  turn  (to  or  into)  bring  down  (upon);"  "4.  To  receive,  as 
from  a source  or  origin;  to  obtain  by  descent  or  by  transmission;  to 
draw;”  "5.  To  trace  the  origin,  descent,  or  derivation  of;  to 
recognize  transmission  of;  to  assort  or  show  to  proceed  (from);” 
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It  wi].l  be  noted  that,  under  the  above  definition,  money  derived 
from  an  institution  would  have  to  proceed  from  the  Institution  or 
arise  out  of  the  functions  of  said  institution.  In  other  words,  the 
institution  must  be  the  primary  source  out  of  which  these  funds  arise 
or  are  developed  from*  It  is  our  opinion  that  the  proceeds  of  a 
sale  of  an  automobile  which  was  purchased  out  of  moneys  which  were 
formerly  a part  of  the  Southwest  Missouri  State  Teachers  College  fund 
would  be  derived  from  the  institution  within  the  meaning  of  the  term 
as  used  in  Section  9363,  supra*  We  believe  this  to  be  true  for  the 
following  reasons*  The  moneys  which  go  into  the  Southwest  Missouri 
State  Teachers  College  fund  are  moneys  which  are  collected  by  the 
officers  of  the  institution  In  performance  of  their  various  functions 
in  operations  carried  on  by  the  Institution,  Such  moneys  come  from 
various  fees  or  charges  which  the  institution  Is  authorized  to  levy. 
Arising,  as  they  do,  directly  out  of  the  functions  of  the  Institution, 
they  are  ’’derived"  from  the  Institution  and,  therefore,  must  be 
placed  to  the  credit  of  the  Institution’s  fund  in  the  State  Treasury. 
The  automobile  here  In  question  was  purchased  out  of  the  Southwest 
Missouri  State  Teachers  College  fund,  l.e.,  a fund  which  was  derived 
from  the  Institution,  It  follows  that  the  automobile  was  derived 
from  the  Institution  and,  therefore,  that  the  proceeds  from  the 
sale  of  such  automobile  are  also  derived  from  the  Institution* 

It  is,  therefore*  our  opinion  that  Section  9363,  R*  S.  Mo.  1939, 
governs  the  Instant  question  and  authorizes  the  crediting  of  the 
proceeds  of  the  sale  of  the  automobile  herein  involved  to  the  South- 
west Missouri  State  Teachers  College, 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that  you  are 
within  your  rights  in  requesting  that  the  proceeds  from  the  sale 
of  a car  used  by  the  Southwest  Missouri  State  Teachers  College  and 
purchased  out  of  the  Southwest  Missouri  State  Teachers  College  fund 
be  placed  in  the  State  Treasury  to  the  credit  of  the  Southwest 
Missouri  State  Teachers  College  fund. 


Respectfully  submitted. 


SMITH  N,  CROWE,  JR. 
Assistant  Attorney  General 


APPROVED | 


TTeTtaylor 

Attorney  General 
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MAGISTRATES:  (1)  Magistrate  may  not  require  fee  for  solemnization 

of  marriages;  (2)  Magistrate  cannot  be  compelled 
to  solemnize  marriages. 


December  31,  1946 


Honorable  Walter  A.  Eggers 
Judge  of  the  Probate  Court 
Perry  County 
Perryville,  Missouri 


FILED 


Dear  Sir: 

We  are  in  receipt  of  your  letter  of  December  10, 
1946,  requesting  an  opinion  from  this  department,  which 
reads  as  follows: 

"SB  280  authorizes  Magistrates  to 
solemnize  marriages.  Two  questions 
now  arise  in  the  minds  of  all 
magi strates -elec t ; 

“1.  Can  a fee  be  collected  for  the 
solemnization  of  marriages  and  if  so, 
can  the  magistrate  retain  this  fee? 

"2.  Is  it  compulsory  for  the  Magis- 
trate to  perform  this  function  or  may 
he  refuse  to  perform  marriages?" 

The  first  question  arises  as  a result  of  a provi- 
sion in  the  old  justice  of  the  peace  law.  Section  13400, 

R.S.  Mo.  1939,  allowed  justices  of  the  peace  fees  for  solem- 
nizing marriage  ceremonies.  This  section  was  repealed  by 
Senate  Bill  334  of  the  63rd  General  Assembly.  Section  17  of 
Senate  Bill  207  of  the  63rd  General  Assembly  provides  for  the 
payment  by  the  state  of  certain  salaries  to  the  magistrate. 
Then  Section  3 of  said  Senate  Bill  207,  implementing  Section 
24  of  Article  V of  the  1945  Constitution,  limits  further  com- 
pensation as  follows: 
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"Each  judge  of  magistrate  court  shall 
be  a qualified  voter  of  this  state,  at 
least  twenty-two  years  of  age,  and  a 
resident  of  the  county  for  at  least 
nine  months,  next,  preceding  his  elec- 
tion, and  shall  be  licensed  to  practice 
law  in  this  state;  except  that,  in 
counties  of  30,000  inhabitants  or  less, 
a probate  judge  who  succeeds  himself  as 
probate  judge  may  serve  as  judge  of  the 
magistrate  court  without  being  so  licensed, 
and  except  that  persons  who  were  on  Feb- 
ruary 27,  1945,  justices  of  the  peace,  or 
who  have  heretofore  been  justices  of  the 
peace  in  this  state  for  at  least  four 
years  shall  be  eligible  to  the  office  of 
magistrate  without  being  licensed  to 
practice  law.  No  magistrate  shall  re- 
ceive any  other  or  additional  compensation 
for  any  other  public  service  or  practice 
law  or  do  law  business  while  he  is  magis- 
trate . " 

This  section  in  prohibiting  magistrates  from  receiv- 
ing any  other  or  additional  compensation  for  any  other  public 
service,  seems  to  have  reference  only  to  the  provisions  of 
Senate  Bill  207.  In  other  words,  a magistrate  can  only  be 
paid  for  the  duties  and  services  as  are  set  out  in  that  bill 
and  then  only  a specified  amount. 

Senate  Bill  280  of  the  63rd  General  Assembly  gives 
the  magistrates  authority  to  solemnize  marriage  ceremonies  but 
does  not  provide  compensation  for  this  service,  so  there  is  no 
conflict  between  these  two  bills.  Now,  to  determine  the  type 
of  service  required  in  solemnizing  marriage  ceremonies,  we 
must  look  to  the  case  of  St.  Louis  v.  Sommers,  148  Mo.  398,  1. 
401: 

"The  solemnization  of  a marriage  is  in 
no  sense  a judicial  act.  Were  a justice 
to  perform  it  in  his  court,  no  record  or 
note  could  be  made  of  it.  It  may  be  per- 
formed anywhere  within  his  jurisdiction, 
at  any  and  all  hours  of  the  night  or  on 
Sunday  and  there  is  nothing  which  requires 
the  clerk  to  attend  the  justice  in  his 
perambulations  or  to  take  ex  officio 
notice  when  parties  will  call  upon  the 
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justice  at  his  home  to  perform  the 
marriage  ceremony  nor  does  it  require 
the  justice  to  report  such  ceremony 
to  his  absent  clerk. 

"The  statute  does  not  give  the  twenty- 
five  hundred  dollars  in  lieu  of  all 
other  fees.  It  simply  provides  he  shall 
receive  that  amount  as  justice  of  the 
peace  for  services  in  his  court.  It 
leaves  him  the  other  perquisites  of  the 
office . " 

Under  this  authority  there  is  no  question  but  that 
the  solemnizing  of  marriage  ceremonies  is  not  within  the 
judicial  duties  set  out  in  Senate  Bill  207,  and  so  this  func- 
tion is  clearly  within  the  prohibition  against  compensation 
for  any  other  public  service. 

Therefore,  a magistrate  cannot  require  payment  of 
a fee  in  consideration  of  his  services  in  solemnizing  marriage 
ceremonies . 


The  answer  to  the  second  question  submitted  here 
depends  on  the  construction  of  Senate  Bill  280,  supra,  which 
provides : 


"Section  1.  That  Section  3363  of 
Chapter  20,  Revised  Statutes  of  Missouri, 
1939,  relating  to  who  may  solemnize 
marriages,  be  and  the  same  is  hereby 
repealed  and  a new  section  enacted  in 
lieu  thereof  relating  to  the  same  sub- 
ject and  to  be  known  as  Section  3363, 
and  to  be  as  follows : 

Section  3363.  Marriages  may  be  solem- 
nized by  any  licensed  or  ordained 
preacher  of  the  gospel,  who  is  a citizen 
of  the  United  States , or  who  is  a resi- 
dent of  this  state  and  a pastor  of  any 
church  in  this  state,  or  by  any  judge  of 
a court  of  record,  except  judges  of  the 
probate  court." 
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The  word  "may"  is  important  for  our  purpose.  Should 
this  word  be  construed  to  be  permissive  or  compulsory?  The 
wording  of  this  bill  is,  for  this  purpose,  the  same  as  that 
in  Section  3363  of  the  old  justice  of  the  peace  law,  and  under 
the  provision  of  that  law  a justice  of  the  peace  was  not  com- 
pelled to  solemnize  marriage  ceremonies  against  his  will. 

This  was  true  because  this  service  was  not  considered  a ju- 
dicial duty  compulsory  in  its  nature,  148  Mo.  398,  supra. 

It  is  reasonable  then  to  assume  that  when  this  law  was  re- 
enacted in  Senate  Bill  280,  the  same  construction  was  intended. 

Viewing  this  subject  from  the  standpoint  of  all  the 
officials  authorized  to  perform  this  service,  it  seems  that 
all  should  be  on  the  same  level.  There  is  no  provision  com- 
pelling a minister  of  the  Gospel  to  solemnize  a marriage  cer- 
emony against  his  conscience  or  better  judgment,  and  likewise 
this  should  hold  true  in  regard  to  magistrates.  As  a general 
rule  the  word  "may"  when  used  in  a statute  is  permissive  and 
is  given  its  ordinary  meaning.  The  case  of  Lansdown  v.  Faris , 
66  F. (2d)  929,  at  page  941,  set  out  the  rule  as  follows: 

"*  * * it  will  be  noted  that  all 
through  the  above  quotations  the 
action  of  the  court  is  governed  by 
'may.'  This  word,  in  ordinary  mean- 
ing, carries  no  thought  of  compulsion-- 
it  is  permissive  or  power  giving  and 
not  at  all  compelling,  discretionary, 
and  not  mandatory.  Farmers'  & Merchants' 

Bank  v.  Fed.  Res.  Bank,  262  U.  S.  649, 

662,  43  S.  Ct.  651,  67  L.  Ed.  1157,  30 
A.L.R.  635;  Terre  Haute  & I.  R.  Co.  v. 

Indiana,  194  U.  S.  579,  588,  24  S.  Ct. 

767,  48  L.  Ed.  1124.  While  this  ordinary 
meaning  will  be  given  to  that  word 
'unless  it  would  manifestly  defeat  the 
object  of  the  provisions'  of  the  statute 
(United  States  v.  Thoman,  156  U.  S.  353, 

359,  15  S.  Ct.  378,  380,  39  L.  Ed.  450; 

Thompson  v.  Lessee  of  Carroll,  22  How. 

422,  434,  16  L.  Ed.  387),  such  words 
sometimes  are  construed  as  mandatory 
where  the  clear  intention  of  the  legis- 
lative body  requires  such  meaning 
(Farmers'  Bank  v.  Fed.  Res.  Bank,  262 
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U.  S.  649,  662,  43  S.  Ct.  651,  67 
L.  Ed.  1157,  30  A.  L.  R.  635;  United 
States  v.  Thoman,  156  U.  S.  353,  359, 

15  S.  Ct.  378,  39  L.  Ed.  450).  * * *" 

This  case  says  that  such  words  are  construed  as 
mandatory  only  where  the  clear  intention  of  the  Legislature 
is  to  that  effect.  There  is  no  such  intention  here,  because 
the  duty  to  solemnize  marriage  ceremonies  is  not  set  out  in 
Senate  Bill  207  with  the  general  duties  and  functions  of 
magistrates,  and  further,  there  is  no  provision,  in  fact  there 
is  a prohibition,  for  compensation  or  fees  for  this  service 
in  either  Senate  Bill  207  or  Senate  Bill  280.  Had  the  Legis- 
lature intended  for  magistrates  to  be  compelled  to  perform 
this  service,  surely  it  would  have  been  included  in  Senate 
Bill  207  as  a duty  or  function  of  the  magistrate  court  and  a 
provision  made  for  adequate  compensation. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that 
a magistrate  cannot  require  payment  of  a fee  in  consideration 
of  his  service  in  the  solemnization  of  marriages.  It  is 
further  the  opinion  of  this  department  that  a magistrate  can- 
not be  compelled  to  solemnize  marriages. 


Respectfully  submitted, 


DAVID  DONNELLY 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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PROBATE  JUDGES:  Probate  Judge  shall  be  licensed  to  practice  law 
/-■>  /f  / ^in  this  state,  except  that  probate  judges  in 

/'1/soU o/cS  office  at  the  time  of  the  adoption  of  the  Const!- 

tution  of  1945,  may  succeed  themselves  without 
//yisf-.  _J/--  being  so  licensed* 


January  2,  1946. 
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Honorable  Melvin  Englohart 
Prosecuting  Attorney 
F r o do r i clct  own , I, I i a s our  i 


Dear  fir : 


•Receipt  of  your  rocont  renuost  regarding  Section 
25,  Article  V,  Constitution  of  Missouri,  1945,  is  hereby 
acknowledged,  which  reads  as  follows: 

"According , to  the  abovo  described  Sec- 
tion of  the  Constitution,  it  is  provided 
that  'Probate  Judgos  shall  be  at  loast 
25  years  and  Magistrates  at  loast  22 
years  of  ago.  ivory  judge  and  Magis- 
trate shall  bo  licensed  to  practico  law 
in  tills  Btato,  except  that  Probate  Judges 
now  in  offico  may  succeod  thesis  el  vos  as 
Probate  Judges  without  being  so  licensed, • 

"Under  the  abovo  provision  is  a person  who 
formerly  hold  the  office  of  Probate  Judge 
but  is  now  not  in  office  eligible  to  hold 
tho  office  of  Probate  Judge  in  a County 
under  12,000  population?" 

r action  25,  Article  V,  Constitution  of  Missouri,  1945, 
roads  in  its  entirety  as  follows: 

"Judgos  of  tho  supreme  court  and  courts 
of  appeals  shall  have  boon  citizens  of 
tho  Uni  tod  iitatos  for  at  least  fifteen 
years,  and  qualifiod  voters  of  this -state 
for  nino  years  next  preceding  their  selec- 
tion. Much  judges  shall  be  at  loast  thirty 
years  of  ago  but  shall  not  continue  to 
hold  offico  after  attaining  seventy  five 
years  of  ago.  Judgos  of  the  court  of  appeals 
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shall  bo  rosiaonto  of  the  district  of 
their  court.  Circuit  judges  shall  have 
boon  citizens  of  the  United  states  for 
at  least  ten  years,  and  qualified  voters 
of  this  state  throe  years  next  procoding 
their  selection,  and  be  not  less  than 
thirty  years  of  age  and  residents  of  the 
circuit.  Judges  of  probate  and  magis- 
trate courts  shall  be  qualified  voters 
of  this  state , and  residents  of  the  county. 

Probato  judges  shall  bo  at  least  twon ty 
five  arid  mag  Is  tratos  at  least  twenty  €wo 
yoara  of  age . Every  judge  and  magistrate 
shal'l  be  licensed  to  practice  lav;  in  this ' 
state , except  that  probate  judges  now  in  " 
office  may  succood  themselves  as  probate 
judges  without  being  so  'licensed. , and 
except  that  persons  wEo  are  now  justices 
of  the  peace,  or  who  havo  hero t of ore 
been  justices  of  the  peaco  in  this  state 
for  at  least  four  years,  shall  be  oligible 
to  the  office  of  magistrate  without  being 
so  licensed,"  (Underscoring  ours.) 

It  is  a well  known  rule  of  constitutional  construction 
that  "the  expression  of  one  thing  is  tho  exclusion  of  another," 
which  rule  is  found  most  rocohtly  in  the  caso  of  Bta^o  v.  Smith, 
111  S,  W,  (2d)  515,  1.  c.  514. 

By  expressing  tho  general  proposition  that  ovory  judge 
and  magistrate  shall  be  licenced  to  practice  law  in  this  state 
the  framers  of  the  Constitution  have  excluded  those  who  are  not 
so  liconsed,  . Exception  is  mado  with  regard  to  thoso  probate 
judgos  who  arc  nov;  in  office  so  that  they  may  succood  themselvos 
as  probato  judges  without  being  so  licensed.  Certainly  if  one 
is  not  in  office  he  may  not  succood  himself  as  is  stipulated  in 
this  provision. 


■ o note  that  in  tho  sentence  subsequent  to  the  one  we 
aro  hero  considering,  provision  is  made'  with  regard  to  thoso  who 
are  nov;  justices  of  tho  peace,  "or  who  have  heretofore  boon 
justices  of  the  peace  in  this  state  for  at  least  four  years,  shall 
bo  eligible  to  the  office  of  magistrate  w Hit out  boing  so  licensed, 

probate  judges.  If 
;ho  Constitution  that 


However,  no  such  provision  is  mado  regard in j 
it  had  boon  tho  intention  of  tho  framers  of 


former  probate  judges  who 


not  licensed  to  practice  law  in 


this  state  should  bo  able  to  hold  tho  office  of  probate  judge 
again  then  would  havo  provided  similarly  for  that  occasion. 


it 
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i The  present  Constitution  was  adopted  February  27, 
1945,  and  unless  a probate  judge  was  in  office  on  that  date 
ho  must,  in  order  to  hold  office  of  probate  judge  after  that 
time,  be  licensed  to  practice  law  in  this  state. 


Conclusion 

It  is,  therefore,  the  opinion  of  this  department  that 
under  Section  25,  Article  V,  Constitution  of  Missouri,  1945,  a 
probate  judge  must  bo  licensed  to  practice  lav:  in  thi3  state, 
except  that  those  probate  judges  v;ho  were  in  office  at  the  time 
of  the  adoption  of  the  present  Constitution  may  succeed  them- 
selves as  probate  judge  without  being  so  licensed.  A person 
otherwise  qualified,  who  formerly  hold  the  office  of  probate 
judge  but  who  is  not  licensed  to  practice  law  in  this  state  and 
who  was  not  in  office  at  the  time  of  the  adoption  of  the  new 
Constitution,  Is  not  eligible  to  hold  the  office  of  probate 
judge. 


Respectfully  submitted. 


J,  MARTIN  A&DJ2HSCK 
assistant  Attorney  General 


APPROVED: 


J.  IS.  TAYLOR 
At t orney  General 
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Taxation  and  RkvsNUE : 


Liability  for  tax  of  property  exdSjbt 
therefrom  on  date  of  assessment. 


March  11,  1946 


Hon.  Glaronce  Evans,  Chairman 
State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  of  recent  date,  re- 
questing an  opinion  of  this  office,  and  reading  as  follows: 


"I  would  be  pleased  to  have  your  opinion 
as  to  the  validity  of  the  assessment  on 
the  following  statement  of  facts: 

"On  November  24,  1944,  the  Baptist  Church 
transferred  a residence  in  Baris,  Missouri, 
to  a private  owner . This  property,  being 
in  the  name  of  the  Church,  had  been  held 
exempt  from  taxation  during  the  ownership 
of  the  Church.  The  Monroe  County  Board  of 
Equalization  placed  the  property  on  the 
assessment  books  of  tho  county  in  May, 

1945,  as  of  June  1,  194-4,  for  taxes  of 
1945,  but  later  cancelled  the  assessment 
on  the  advice  of  the  Prosecuting  Attorney, 
who  held  it  was  ’ an  erroneous  assessment 
The  city  assessor  of  Paris  copied  the  as- 
sessment as  mace  by  the  county,  but  has  not 
cancelled  it  as  the  county  has  done. 

"This  Commission  has  advised  the  city  that 
their  assessment  is  erroneous,  but  they  do 
not  seem  entirely  satisfied  and  have  asked 
me  to  get  the  opinion  of  the  Attorney  Gen- 
eral . " , 


Hon.  Clarence  Evans 


It  Is  a primary  rule  that  taxes  caxmot  be  lav/fully  im- 
posed in  the  absence  of  a valid  assessment.  We  cjuote  from 
State  ex  ral.  v.  Kansas  City  Power  & Light  Go,,  145  S.  W. 
(2d)  116,  1.  c.  120: 


**It  is  conceded  that  under  our  system  of 
taxation  there  can  be  no  lawful  collec- 
tion of  a tax  until  there  is  a lawful  as- 
sessment and  there  can  be  no  lawful  assess- 
ment except  in  the  manner  prescribed  by 
law  and  of  property  designated  by  law  for 
that  purpose.  Lee  State  ex  rel.  Union 
Electric  Light  & Power  Co.  v.  Baker  et  al., 
316  Mo,  853 , 293  S,  vV.  399,  (cited  by  both 
sides.)  This  principle  is  well  settled 
and  needs  no  further  citation  of  authori- 
tiea♦,, 


Also,  to  the  same  effect,  see  Ltate  ex  rel.  v,  Smith, 
111  3.  W.  (2d)  513,  and  Ltate  ex  rel,  v.  Lesser,  141  8.  W, 
888. 


We  think  it  then  becomes  pertinent  to  deterxaine  whether 
or  not. a valid  assessment  might  have  boon  made  of  the  prop- 
erty as  of  June  1,  1944.  We  uireet  your  attention  to  Lection 
10940,  h.  3,  Mo.  1939,  reading  as  follows: 


“Every  person  owning  or  holding  property 
on  the  first  day  of  June,  including  all 
such  property  purchased  on  that  day,  shall 
be  liable  for  taxes  thereon  for  the  ensuing 
year . n 


Also,  to  a portion  of  Lection  10950,  U.  E.  Mo,  1939, 
relating  to  the'  contents  of  assessment  lists,  which  reads  as 

follows: 


” * * Such  lists  shall  contain:  first,  a 

list  of  all  the  real  estate  and  its  value, 
to  be  listed  and  assessed  on  the  first  of 
June,  1937,  anu  every  year  thereafter,  any- 
thing in  this  or  any  other  section  to  the 
contrary  notwithstanding;  * * * s* 


r 
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j?rom  tnese  two  sections,  it  becomes  apparent  that  June 
first  of  any  calendar  year  is  the  date  upon  which  assessments 
of  real  property  aro  to  be  undo. 

We  do  not  find  any  cases  reported  from  the  appellate 
courts  directly  holding  that  the  transfer  of  exempt  real  prop- 
erty subsequent  to  the  date  upon  which  such  real  property  is 
to  be  assessed  has  the  effect  of  subjecting  the  property  to 
taxation  for  the  current  year,  but,  by  analogy,  we  do  believe 
that  such  deduction  must  necessarily  be  drawn*  In  this  re- 
gard, we  direct  your  attention  to  a portion  of  Section  10941, 
h • C*  Mo,  1939,  which  reads  as  follows: 


'‘Government  lands  entered  or  located  on 
prior  to  the  first  day  of  Juno  shall  be 
taxable  for  that  year  and  every  year 
thereafter;  school  and  swamp  lands  and 
lots  shall  become  taxable  whenever  the 
county  sells,  conveys  or  agrees  to  convey 
its  title  * * ’• 


This  statute,  to  us,  indicates  an. intent  on  the  part  of 
the  Legislature  that  property  exempt  from  taxation  on  June 
first  of  any  year  shall  not  be  subjected  to  taxation  until  the 
year  following. 


CONCLUSION 


In  the  premises,  wo  are  of  the  opinion  that  if  such  real 
property  was  exempt  from  taxation  on  June  1,  1944,  neither 
the  county  assessor  nor  the  county  board  of  equalization  had 
authority  to  add  such  real  property  to  the  assessment  lists 
and  tax  rolls,  under  the  conditions  sat  out  in  your  letter* 


■U e spec tf ul ly  s ubmi tt ed , 


i.'liijj  .if . ijmiilii , Jr, 
Assistant  .attorney  General 

APPROVED : 


J.  E.  T YLOR 
Attorney  General 


WEB:  HR 
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TAXATION'  AND  REVSSTDE:  Corporation  continuing  to  exercise  cor- 
porate privileges  after  the  beginning 
of  current  taxable  year  liable  for  tax. 


June  4,  1946 


/ 


Hon.  Clarence  Hvans,  Chairman 
Cta to  Tax  Commission 
Jefferson  City,  Ids sour i 


FILED 


Dear  Sir? 


Hof or ©no e is  made  to  your  letter  of  recent  date,  re- 
questing an  official  opinion  of  this  office,  and  reading  os 
follows: 


"Wo  would  appreciate  an  opinion  on  the 
f ol lowing  matter : 


*A  corporation  operating  in 
Missouri  goes  into  voluntary 
dissolution  on  April  0,  1946. 
Is  -said  corporation  liable 
for  the  corporation  franchise 
tax  fox1  tho  current  year?1 


"However,  the  new  franchise  bill  No.  540 
apparently  changes  the  date  of  assessment 
by  the  State  Tax  Commission  from  March  DO 
as  in  tae  old  law;  to  November  1 in  the 
new  law. 

"We  would  appreciate  an  early  reply,  inas- 
much as  the  returns  for  this  year  are 
practically  all  in  unu  we  have  run  in  to 
a number  of  dissolution  oases." 


May  we  say  at  the  outset  that  the  General  Corporation 
'ode  of  Missouri  was  completely  revised  by  un  Act  of  the  62nd 
oneral  Assembly,  appearing  in  the  Laws  of  Missouri,  1943,  at 
pages  457  to  402,  inclusive.  In  this  enactment  section  num- 
bers were  not  accorded  the  new  statutes  similar  to  those  ap- 
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penning  in  the  Revised  ■.vtotupes  of  1959  unci  wo  hnvo  in  this 
opinion  adopted  tho  numbering  thereof  no  .found  in  the  Mis- 
souri Revised.  ;it  states  annotated. 


Gee t ion  499 7. 15 D imposes  c,  franchise  tux  on  all  corpo- 
rations organized  under,  or  subject  to  tho  general  corpora- 
tion la?/o  of  the  dilate  or  Missouri , and  upon  every  foreign 
corporation  engaged  in  business  in  Missouri , whether  under  a 
certificate  of  authority  issued  by  the  State  of  Missouri  or 
not.  The  tax  is  imposed  in  those  terms: 

11  for  til©  taxable  year  of  1945  and  .there- 
after every  corporation  of  this  state  or- 
ganised under  or  subject  _to  this  ^ot  or 
under  any  other  * laws  of  this  state  shall, 
in  addition  to  all  other  fees  and  taxes 
how  required  or  paid , nay  an  annual  fran- 
chise tax  to  the  State  of  Missouri  T,’n 
(.emphasis  oursMJ  > 

\ /it Ji  respect  to  foreign  corporations,  the  applicable  pro- 
vision reads: 

!f  ;;;  avory  foreign  corporation  engaged 
in  business  in  this  state  whether  under  a 
certificate  of  authority  issued  under  this 
ji.0 1 or  not , shall  pay  an  annual  frahciiiae 
tax  to  the  slate  of  Missouri'^"  :mr~ 

IMmpiia s i s our s . ) 


Under  the  provisions  of  .section  4997.1-55,  a report  is  re- 
quired from  ovex'y  corporation  liable  to  the  tax  imposod  undor 
tho  statute  mentioned  supra,  to  oe  made  on.  or  before  the  first 
day  of  ! arch  in  each  year.  said  'section  roads,  in  part , as 

follows : 

"every  corporation  liable  to  the  tax  .pre- 
scribed in  tho  foregoing  section  shall  mice 
a report  in  writing  to  tne  . issouri  Tax  Com- 
mission, if  it  is  in  existence,  and  if  not, 
then  to  the  Gtutc  board  of  equalization  an- 
nually on  or  before  hue  first  day  of  March 
in  such  form  as  said  Com  is  si  on  or  Sc.id 
Board  of  Equalization  may  prescribe.  v 


Lection  4997.157,  us  it  appeared  in  tho  Laws  of  Missouri, 
1945,  required  the  Bt ate ‘Tax  Commission,  from  the  facts  re- 
ported and  from  any  other  facts  within  or  coming  to  its  knowl- 


* 
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edge,  to  dotoruino  tho  amount  of  tax  duo  by  ouc.li  corporation 
on  or  before  the  20th  day  of  Larch  in  each  year.  It  is  this 
section  which  has  been  repealed  by  House  Bill  Ho.  540  of  the 
63rd  General  .assembly.  The  statute,  which  appears  as  Section 
137  of  tile  bill  mentioned,  reenacts  Section  4997.137  in  its 
entirety,  with  the  exception  of  changing  the  date  upon  which 
ouch  tax  is  to  bo  determined  from  tile  20th  day  of  March  to 
the  1st  day  of  November  in  each  year.  It  also  imposes  the 
duties  previously  discharged  by  the  State  Treasurer  upon  the 
Director  of  Revenue.  Section  4997,137,  as  amended  by  House 
Bill  Ho,  540,  roads  as  follows: 


13 The  State  Tax  Commission  shall , on  or  be- 
fore the  first  day  of  Ho v ember  in  each  year, 
determine  from  the  facts  reported,  and  from 
any  facts  within  or  coming  to  its  knowledge 
the  proportion  of  the  outstanding  shares  and 
surplus  of  each  corporation  employed  in  busi- 
ness in  this  stale  and  the  amount  of  tax  each 
corporation  is  liable  to  pay  under  tlie  pro- 
visions of  tills  „»ct  and  shall  report  the  same 
to  the  Director  of  h avenue,  who  shall  make 
out  .a  tax  bill  therefor  against  each  corpora- 
tion unci  shall  notify  the  proper  officials 
of  each  corporation  of  the  amount  of  tax  due. 
The  tuxes  provided  far  in  this  article  shall 
be  paid  on  or  before  the  31st  day  of  December 
in  each  ya.r.  Tho  Director  of  Revenue  shall 
deliver  ^ receipt  for  taxes  paid  which  Shall 
recite  trot  the  corporation  named  therein 
has  paid  its  annual  frenohl'sd  tux  under  the 
provisions  of  this  a.o t fen?  into  your  ending 
the  3lst  day;  of  Dooeubor  .tf*  ”T-- 'kapha's is  ours. ) 


This  corresponds  with  the  statute  ..s  it  previously  appeared 
except  for  the  change  mentioned  transferring  tho  duty  to  is- 


sue the  receipt  from  tne 


State  Treasurer  to  tho  Director  of 


Revenue. 


Trom  the  above,  we  think  it  -mite  clear  that  the  tax  im- 
posed is  upon  an  annual  busies  corresponding  to  tho  calendar 
year..  This  is  further  borne  out  by  the  fact  that  in  the  an- 
nual report  rev- aired  of  corporations  under  hoc t ion  4997.136, 
Item  10  requires  that  the  report  disclose  the  amount  of  sur- 
plus and  undivided  profits  on.  tho  31st  day  of  the  preceding 
December,  or  on  the  last  day  of  the  preceding  fiscal  year  of 
said  corporation. 


With  these  factors  in  mind , your  question  resolves  it- 
self into  this:  Does  a corporation,  by  continuing  the  exer- 
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else  or  any  of  its  corporate  franchises  or  privileges  into 
the  current  taxable  year , become  liable  for  the  payment  of 
the  annual  franchise  tax,  even  though  such  activities  are 
terminated  prior  to  the  date  when  the  determination  of  the 
tax  is  to  be  made  by  the  State  Tax  Commission? 

We  think  the  question  must  bo  answered  in  the  affirma- 
tive, It  has  boon  uniformly  held  that  the  very  nature  of  a 
corporation  franchise  tax  is  the  exaction  by  tue  sovereign 
state  granting  the  right  to  exercise  corporate  privileges  of 
a payment  therefor.  It  is  only  because  tlio  corporate  privi- 
leges are  exorcised  that  the  tax  may  be  validly  imposed*  It 
has  been  equally  as  uniformly  held  that  a corporation  does 
not  become  liable  for  the  payment  of  franchise  taxes  in  tax- 
able years  during  which  none  of  the  corporate  privileges  are 
exercised,  V/o  think  the  converse  to  be  true  with  equal  force 


While  the  precise  question  has  not  been  passed  upon  by 
an  appellate  court  of  the  8t  to  of  Missouri,  yet  a similar 
question,  and  one  involving  an  almost  identical  sot  of  facts, 
has  boon  decided  by  the  Circuit  court  of  Appeals,  6th  Circuit 
in  the  case  of  Bates  v.  Archer,  Ctato  Treasurer  of  Ohio,  288 
fed.  182.  In  that  case  the  court  had  for  determination  the 
question  of  whether  or  not  a corporation  exercising  its  cor- 
porate privileges  in  the  f>tate  of  Ohio  in  a portion  of  the 
tax  year  proscribed  under  t ..o  applicable  Ohio  statutes  was 
subject  to  payment  of  the  corporation  franchise  tax  imposed 
thereunder.  The  Ohio  statutes  required  such  corporations 

on tii  of  May  of 

>ach  year  a report  from  which.  the  Tax  Cou  .ission  was  oiu- 
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tax*  ouch  basj-3  css  oue.u 
State  on  the  first  honuny 
determined  the  tax  due  up 
tho  tax  was  payable  to  the  Treasurer  of  the  state  on  or  be- 
fore the  first  day  of.  tlio  r allowing  October*  The  fact's  in 
the  case  then  under  consideration  disclosed  that,  the  corpo- 
ration had  gone  into  bmicruptoy  on  uur.e  cl,  1921*  Tho  con- 
tention was  made  oy  mo  receiver  mot  in«.;. smuoh  as  tne  cor- 
poration was  not  in  existence  on  the  fate  v/lien  the  assess- 


ment v. ci [0  cj  0 O i'luO-h , . o'  ba.cc  COUld  ItlV."!  UlJ-i'  OO  XiiijjOSOd. , how— 


0"V  3X  j 


uUvUU  J_  v.’ 

Wlf 3 iiO  U.X O Ou.b  Olio,  fc  1.  Ojf  -U.  jvtXi/XOU,  Ql  *0X1©  01131*1 

taxable  year  the  corporate  privileges  hud  been  exercised.  In 
disposing  of  this  contention, . tho  court  said: 


‘Tho  corporation  franchise  tax  imposed  by 
the  Ohio  statute  is  vn  emiual  tax  for  tlio 
right  and  privilege  of  exercising  a corpo- 
rate franchise  within  the  state  for  the  cur- 
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rent  year  for-  which  ouch  tax  is  imposed, 
flic  taxing  period  is  the  year,  and.  not  any 
part  thereof.  The  tax  is  not  severable, 
but  is  levied  as  a unit,  regardless  of  the 
possibility  that  the  franchise  may  be  exer- 
cised for  only  a portion  of  the  year, 
ivhether  this  current  tax  year  is  for  the 
calendar  year,  or  for  the  year  commencing 
on  the  1st  any  of  the  month  on  which  the  re- 
port is  required  to  be  filed,  is  wholly  un- 
important in  this  case.  In  either  event, 
the  tax  attached  while  the  corporation  was 
exercising  its  corporate  franchise, 

’’The  question  as  to  when  this  current  tax 
year  begins  being  one  primarily  for  the 
Supreme  Court  of  Ohio,  and  wholly  unneces- 
sary to  the  disposition  of  this  case,  this 
court  expresses  no  opinion  in  reference 
thereto.  This  corporation  became  liable  for 
the  payment  of  this  franchise  tax  when  it 
oxercised  its  corporate  franchise  in  any 
part  of  the  tax  year,  although  tho  amount  of 
that  tax  -y/8s  not  ascertained  and  charged  by 
the  auditor  of  state  until  after  the  corpo- 
ration vtiS  adjudged  b nkrupt . 


V7e  think  that 


similar  result  would  bo  reached  in  Mis- 


souri. ; hilu  the  federal  Court  in  tlio  cc.so  of  hates  v.  archer 
cited  supra , was  constrain. ; the  Ohio  corporation  franchise  tux 
statutes  in  relation  to  the  rights  conferred  thereunder  on  the 
itato  of  Ohio  to  collect  such  tax  in  a bankruptcy  proceeding, 
yot  vjo  feel  that  the  result  reached  therein'  would  be  strongly 
persuasive  in  determining  a similar  question  in  i.issouri. 


That  the  General 


cmbly  placed  such  construction  upon  this 


statute , which  notion  is  entitled  to  some  weigi.it  in  interpret- 


ing the  same,  under  the  authority 
9 ?j,  if.  (£d)  509,  is  indicated  by 
olio , i . . >■ . * O,  ltd  >i , a i)  amex (.u.eif , 
40G.  In  the  amendment  the  follow 


of  otato  ex  r'el.  v.  Baker, 
the  enactment  of  lection 
Laws  of  Missouri,  1942,  page 
my  proviso  was  added: 


" * Provided , that  no  tax  shall  bo  im- 

posed on  corporations  organized  under  the 
laws  of  this  state  on  or  after  January  1, 


m.  any  year, 


or  on  foreign  corporations 


that  coramcne  e 
after  January 
in  which  suiu. 
organized,  or 


business  in  this  state  on  or 
1,  in. any  year,  for  the  year 
domestic  corporations  were 
the  year  in  which  said  fox'*- 
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cl^n  corporations  eoimaenced  business  in 
tills  state:  » 


This 


to 


us,  is  clearly  indicative  of  a construction 


bein^  placed  upon  tne  taxing  statute  which  would  have  re- 
quired sue a corporations  to  pay  a franchise  tax  for  the  por- 
tion Ox  tiie  year  in  which  they  engaged  in  business,  were  it 
noo  lor  the  exemption  granted. 

V/e  have  reviewed  u prior  opinion  of  this  office  de- 
livered under  date  of  October  20,  1941,  to  the  Honorable 
t esse  a#  i.  do  shell,  onairinan,  Htate  fax  Commission,  Jefferson 
Oity,  Missouri,  wherein  a contrary  conclusion  was  reached 
■ . arrived  at  in  this  opinion.  He  believe  such  prior 
opinion  to  bo  erroneous,  uuo.  it  is  hereby  overruled  and.  with- 
drawn . 

oOrULlj  JlQN 

In  the  premises,  v/e  are  of  the  opinion  that  a corpora- 
tion continuing ^ to  exercise  any  of  iea  corporate  franchises 
and  privileges  in  the  ctate  of  Missouri  subsequent  to  the 
inception  of  tne  current, taxable-  ye^r  is  liable  for  the  llis- 
souri  corporation  i mac.*  use  oux,  without  regal'd  to  the  date 
Wiien  tne  exercise  oi  suon  corporate  franchises  and  privi- 
leges be  torainatod. 


h e sp  ec  t f ul  ly  s ubiaitted, 


BILL 

J-i-Q  SjL  3 nUii.  t attorney  General 


. l ->  -J Ul  1 , Jr. 
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JUSTIGj^QF.THE  PEACE:  Power  to  issue  a wa^Ten^ 


T 


Fi  LED 


Honorable  C.  E.  Ernst 
Prosecuting  Attorney 
Gentry  County 
Albany,  Missouri 


Dear  Mr,  Ernst: 


Wo  are  in  receipt  of  your  letter  of  July  8,  .1946,  ask- 
ing for  an  official  -opinion,  and  reading  as.  follows: 

"The  question  Has  been  raised  in  this 
county  an  to  whether  or  not  since  the 
first  day  of  July  a justice  of  the  Peace 
lias  jurisdiction  to  issue  a.  warrant  for 
a preliminary  hearing  on  a complaint 
filed  in  iris  Court  dairying  it  defendant 
with  q felony.  If  you  cun  advise  mo  on 
this  at  your  early  convenience  it  will 
be  upprec luted . u 

Section  8857,  h,  j,  Mo*  1959,  provides  us  follows: 

M ’Whenever  complaint  shall  bo  made,  in 
writing;  and  upon  oath,  to  any  magistrato 
hereinbefore  mentioned,  setting  forth 
that  a felony  has  been  committed,  and  the 
name  of  the  person  accused  thereof,  it 
shall  be  the  duty  of  such  magistrate  to 
issue  a warrant  reciting  the  accusation, 
and  commanding  tiio  officer  to  whom  it 
shall  ho ’dir eo tod  forthwith  to  take  the 
accused  and  bring  him  before  such  magis- 
trate, to  bo  dealt  with  according  to  law,” 

This  statute,  unless  repealed^,  gives  power  to  a justice 
of  the  peaoo  to  issue  a warrant  in  a proper  case* 


i 


« + * 


Honorable  0, 


Brnst 


- 2 


Section  4 of  the  Schedule  of 
souri  oi  1945  provides  us  follows: 


;he  Constitution  of  Mis- 


u All  courts  of  c oiiiHion  pleas  now  exist- 
ed* the  st.  Louis  courts  of  crimnal 
correction,  and  all  circuit  court  cir- 
cuits as  now  established,  3hall  continue 
until  changed,  or  abolished  by  law.  The 
justices. of  the  peace  shall  continue  to 
hold  their  offices  and  receive  the  emolu- 
ments thereof  until  their  terms  of  office 
expire,  upon  which  their  records  shall 
be.  transferred  to  the  magistrate  courts* H 


lection  2 of  the 
provides  as  follows: 


schedule  of  the  Missouri  Constitution 


■ "11  lav/tj  m x ox- c o u o b.ue  t»xiiio  of  the 
adoption  o±  tula  Constitution  and  consis- 
bent  uherewitii  shall  remain  in  full  force 
and  effect  until  amended  or  repealed,  by 


tile  general  usso. 
si at out  with  thi 


f * nil  1 UWr ; 


me  on- 

Constitution*  unless 
sooner  repealed  or  cuaonded.  to  conform 

in 

1946." 


.jywiiwu.  J.  aa. ur  UlUOIiUeU.  0 0 COilxOril 

with  this  Constitution*  shall  i'emain 
full  force  and  effect  until  duly  1*  j 


denote  Bill  194 
2522  to  2811*  U. 


i:j  * 


■i*  relating  to  the  repeal  of  Joctions 
, „ °*  1359*  inclusive*  does,  not  affect  the 

ox  i icq  ox  jus  I, ice.  Ox.  the  peaco  as  it  now  exists*  nor  does  it 
ail ect  the  jupisdic olon  of  the  justice  of  the  peace  court, 
as  the  Dili  specifically  provides  that  Seotions  2522  to  2811 
shall  not  be  repealed  " ’ 


sp e c i f .1. c al ly  pr ov  ides  t hat 

)d_  before  January  1*  1947*  or  before  the 
terms  ox  ox fie o of  justices  of  the  peace 
lcIi  their  terms  of  office  expire  after 
January  1,  1947.  . 


expiration  of  mu 
in  counties  in  wi 


Xn^  section  <3791,  K,  >.> . luo*  1909,  it  is  provided  that 
who  shall  have  power  and  jurisdiction  to  issue 
process  i or  the  apprehension  of  persons  charged  with  criminal 


among  those 


off  ensoj 


U1U 


hold  them  to  bail , are  justices  of  the 


peace. 


There  have . been  no  bills  passed 
which  in  any  way  restrict  the  cowers 
of  the. peace  under  Sections  3791  and 
Cmce  it  is  provided  m the  -jolted ulo 


in  this  Legislature 
and  unties  of  justices 
3857 , k.  ;j«  no.  1939. 
of  the  Constitution  that 


11 


«#  * 


Honorable  c.  ii.  imot 


justices^  ox‘  tile  peace  shall  continue  to  hold  their  offices 
alia  receive  the  emoluments  thereof  until  their  terms  of  of- 
iice  expire,  and  since  thoro  lias  been  no  lav/  enacted  which, 
repeals  Sections  3791  and  3857,  R«.  8.  .Mo.  1939,  under  Sec- 
tion 2 oi  the  Schedule  of  the  present  Constitution,  ouch 
sections  axe  still  in  effect. 


COMO  DU  JION 


j.4^  ^otice  0:*-’  the  peace,  at  the  present  time,  has  juris- 
motion  to^ issue  a warrant  for  a preliminary  hearing  when  a 
complain o is  -tiled  in  ilia  court  charging  a person  v/ith  a 
felony. 


Respectfully  submitted , 


o.  h.  BUiUi;:! , Jr. 

Assistant  attorney  General 

APPROViiJj  j 


1 * -I  . i'  -l.LlO,!.  L 

Attorney  Ron oral 


Oh3:XHi 


TAXATION  ANI}  REVENUE:  Liability,  of  corporation -to  file  annual 

statement  with  State  Tax  Commission. 


July  £5,  1946 


Hon.  Clarence  Evans,  Chairman 
State  Tax  Commission  of  Missouri 
Jefferson  city,  Missouri 


Dear  Six': 


Reference  is  male  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  office,  and  reading  as  follows: 

’•Will  you  please  give  us  an  official  opin- 
ion in  the  following  matter  relative  to 
Corporation,  franchise  Tax? 


’••The  Commercial  Gundy  Company  on  561  Grand 
-HV  G imp  } IV  G.liGCf  i.i  City,  Missouri,  organized 
under  the  laws  of  the  State  of  Missouri  has 
filed  their  Corporation  .Franchise  Tax  Re- 
port for  1946  with  tho  0 omission  and  claim 
that  under  Section  144, -Laws  of  Missouri , 
1943,  they  are  not  required  to  furnish  us 
with  a balance  sheet  showing  amount  of  their 
assets. 


“They  claim  that  under  o action  144,  Laws  of 
Missouri,  1945 , they  aro  only  required  to 
pay  tho  Franchise  fax  on  their  capital  and 
surplus  us  shown  by  their*  report . ” 


Root ion  144,  referred  to  in 
found  in  Laws  of  Missouri,  1945 , 
and  roads  as  follows: 


your  letter , appears  in  an  Act 
pages  410  to- 491,  inclusive, 


UA11  insurance  companies,  building  and  loan 
associations,  unu  other  corporations , the 
foes  of  which  are  fixed  at  lump  sums  by  this 
Act,  and  all  corporations  which  employ  all 
their  property  and  all  their  outstanding  shares 
In  this  -ota to,  or  which  will  report  and.  pay  the 
fees . on  all  of  its  outstanding  shares,  whether 


/ 
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employe!  in  this  state  or  not,  shall  not 
be  required  to.  set  out  in  the  report  re- 
quired by  this  net  the  value  oi‘  its  prop- 
erty within  this  state  or  without  tho 
state.*' 

The  report  referred  to  in  the  above. quoted  section  is 
required  under  tho  provisions  of  Section  136  of  tho  same  Act, 
which,  as  amended  by  House  hill  Ho.  540  of  the  63rd  General 
Assembly,  roads  as  follows: 

"Every  corporation  liable  to  the  tax  pre- 
scribed in  the  foregoing  section  shall 
make  a report  in  writing  to  tho  State  Tax 
Commission  annually  on  or  before  the  first 
day  of  March  in  such  form  as  said  Commis- 
sion may  prescribe.  Such  report  shall  be 
signed  and  sworn  to  before  an  officer  duly 
authorised  to  administer  oaths  by  the  presi- 
dent, vice-president,  secretary,  treasurer 
. or  general  manager  of  tho  corporation  and 
shall  contain  the  following : 

"1.  Name  of  corporation. 

"2.  The  location  of  its  registered  office 
in  this  Slate. 

"3.  The  names  of  its  president,  vice-presi- 
dent, secretary,  treasurer,  and  mem- 
bers of  the  board  of  directors,  with 
the  residence  and  post  office  address 
of  each. 


"4. 

The 

amount 

of 

authorized  shares. 

"5. 

The 

amount 

of 

shares  subscribed. 

"6. 

The 

amount 

of 

shares  issued  and  out- 

> 

standing 

• 

"7. 

The 

amount 

of 

shares  paid  up. 

"8. 

The 

par  value 

of  the  shares-  with  par 

value . 

"9. 

The 

market 

value  of  the  shares. 

"10. 

The 

amount 

of 

surplus  and  undivided 

profits  on  the  31st  day  of  the  pre- 
ceding December,  or  on  the  last  day 
of  the  preceding  fiscal  year  of  said 
corporation. 

"11.  The  nature  and.  kind  of  business  in  which 
the  corporation  is  engaged  and  the  lo- 
cation of  Its  place  or  places  of  busi- 
ness . 

. The  market  value  of  its  property  and  as- 
sets in  this  state. 


"12 
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- “13.  The  market  value  of  its  property  and. 

assets  without  this  state. 

”14.  The  market  value  of  its  total  prop- 
erty and  assets. 

“IS.  The  amount  of  liabilities. 

"16,  The  change  or  changes,  if  any,  in  the 
above  particulars  made  since  tie 
last  annual  report 

Upon  reading  Section  144,  supra,  carefully,  it  becomes 
apparent  that  three  types  of  corporations  are  relieved  from 
reporting  the  value  of  their  property  within  this  state  or 
without  this  state.  The  three  classifications  so  provided 
are  as  follows: 

(1)  Corporations  which  pay  a lump  sum  in 

lieu  of  the  corporation  franchise 
tax,  computed  upon  the  basis  of  one- 
twentieth  of  one  per  cent  of  the  par 
• value  of  their  outstanding  shares  and 
surplus. 

(2)  Corporations  which  employ  all  their  prop- 

erty and  all  their  outstanding  shares 
in  this  state. 

(3)  Corporations  which  will  return  for  corpo- 

ration tax  computation  all  of  their 
outstanding  shares,  without  regard  to 
whether  or  not  thoy  are  employed  wholly 
within  this  state. 

\ 

You  will  note  that  such  corporations  are  only  roliev'od 
from  sotting'  out  in  their  report  the  division  of  the  value  of 
their  property  as  between  its  location  within  this  state  or 
without  this  state.  They  are  in  no  event  relieved  from  set- 
ting out  in  the  report,  under  Items  14  and  15  of  Section  136, 
quoted  supra,  the  market  value  of  their  total  property  and 
assets  and  the  amount  of  their  liabilities.  The  reason  for 
the  retention  of  the  requirement  that  the  report , in  any  event 
set  forth  the  information  required  by  Items  14  and  15  appears 
when  the  provisions  of  Section  135,  found  In  Laws  of  Missouri , 
1943,  page  475,  are  considered. 

from  the  name  of  the  corporation  with  which  your  request 
deals , we  take  it  that  such  corporation  is  not  one  of  those  in 
eluded  within  group  (1)  above.  It,  therefore,  necessarily 
falls  within  either  group  ( 2)  or  group  (3) , dependent  upon 


Hon.  Clarence  Evan a 
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yhechei  it  employs  all  of  its  property  and  out  standing  siiaros 
la  tins. State  or  n as  elected  to  pay  the  tan  computed  upon  all 
ox  loa  outsoanaino  shares,  vmothsr  employed  in  this  state  or 
nou.  Ixi  or  idler  event,  the  tax  will  bo  computed  under  the  pro 


visions  of  Section  155, 
as  follows: 


mentioned  supra,  which  reads,  In  part 


* * * evelT  corporation  of  this  state 

shall  * ••  pay  an  annual  franchise 
tax  to  tne  Stats  of  Hissouri  equal  to  one- 
twentieth  of  one  per  cent  of  the  par  value 
its  outstanding  shares  and  surplus,  or 
ii  the  outstanding  shares  of  such  corpora— 
tion  or  any  part  thereof  consist  of  shares 
without  par  value,  then,  in  that  event,  for 
the  purpose  herein  contained  such  shares 
shall  be  considered  as  having  a value  of 
^5.00  per  share  unless  the  actual  value  of 
g.dch  shares  should  exceed",, 5. 00  peF^hereT 
in  which  case  the  tux  shall  be  levledTnd 
collected  on  the  actual  value  and  the  sur- 
plus. * * * « 


We  think  the  underscored  portion  of  the  section  quoted 
oifers  the  reason  lor  the  retention  of  the  requirement  that 
the  corporation  report  the  clear  market  value  “of  its  total 

pj!'SP?vJy'  ?n?  asfle?s  und  t)lG  Wipunt  of  its  liabilities.  With- 
out this  information,  it  would  be  impossible  for  the  ytete 
fax  Commission  to  compute  the  annual  franchise  tax  due  by  the 

Wasis  would  exist  for  the  determination  of 
whether  or  not  the  value  of  its  shares  w 
than  4>5.00  per  share. 


lo 


user  or  greater 


HJiiCLU:  iI0.IT 


In  the  x> remises, 
tion  must,  set  forth  in 
for  the  purpose 


’ O OJL  UJ 

ibs  r snort 


opinion  that  a corpora- 
/;i  rep  ore  o o the  yt-ato  fox  Commission 

.......  . . °f  cooipuyinj  t.;io  annual  franchise  tax  of  such 

ooipoiation,  one  mo. or^xit.i. on  r o . ,h  oo  under 
House  Bill  No.  540  of  t unm  " 


auction  156  of 

. . , '-e  corci  General  assembly,  v/ith  the  o 
c option  ox  tno  items  designated  in  such  section  as  Nos.  12  • 
end  lo , j v sb  thougu  suoii  corporation  be  within 


■no  purview  of 
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Section  144  of  an  Act  found  in  Laws  of  Missouri,  1943,  pages 
410  to  491,  inclusive,  either  by  act  of  lav/  or  by  the  elec- 
tion of  such  corporation. 


Respectfully  submitted , 


WILL  1 . BJHRY,  Jr. 
Assistant  Attorney  General 


APPROVE!) : 


TnrtitiR 

Attorney  General 


WEB: UR 


It  Directors  irregularly  elected  are 
de  fact©  directors  and  If  they 
refuse  t©  serve , the  Oou&ty  Superintendent 
may  appoint  directer*  In  * * ' w 


September  3,  1$4$ 


Hon , Albert  S.  Bnnle 
Fe &tus, w Ml esburi  ■ 


We  have  your  letter  ef  reeent  date  whieh  reads  as  follow 
1 "Waj 

ear]  . . „ . ..... 

following  Situation . . 


«y  li  have  tbe  epinien  ©f  year  ''office  at  the 
earliest  date  peaiilble  ,ln.,ref*r*i*«e  t©  the  ....... 

ik  W e U 1 i_.  i Sj.M  1. ’ w'  ’ ' • ' - 


Notice#  ..were  givea*:,****. a. nebbing  bailed  according 
to  the  requirements  ef , the  Statute*  to  veto  on 
the,  eetnblis^ehfc  ,ef  rvesl  sehecl 

district  m thl?s  Wemater,  The  .vbbevwns  duly 
taken  and  resulted  S»  vote#  for 

a Consolidated  dle^M^-rl^d^ten  mMv votes  -against 
This  'was  'dene ;'.dtaa‘- '■". 
Statutes.  However^  ■ When . fhey,;p:w#ne*dwl’'  te  the 

eleetiett.'eir,  directors,  ibui^r  :*le*ba|?j&ye 

directors,  ■ one  at  a.  ti»S,  by  the.  method  &J 
of  -tomm  d'*..  Vi*li»Uif#sWV^  .. 

eleetien, er  the  sia^b  ;dlri^^:viie;/>alt-;he  ididnit 
believe  that©**  a,  legal,  w&y.ef  electing  directors 
and  if  they  wanted ' to:  bidet . ; Mm  director  they 
would  have  to  de  so  % ballet,  Their  then  'pro- 
ceeded . to  = ballet  In  hie  »a*e  «adl:  :he  ;wa»'.  duly 
elected  at  ;a:;dipa«beF*.:, the,  'dlr«$l&or#^ were 
dMiiebna-  iri-.  ..'tat-'  - iwh-Vdit'  ,!|ied4hav. . as  a board 
since  semeblma  In  June..  ,,. ■ 

It  seems  that  tame  opponents  to  the  eensoll datl on 
are  threatening  to  contest  the  election  of  the 
directors  and  consolidation  of  the  district*. 
SnpirlhtenlSht.'  of  SChsoSb^asked  me  feran  opinion . 

There  is  n®  guestlonbut  what  the  district  was 
consolidated  legally  and  Will  stand  up.  Of 
course,  only  one  director  was  legally  elected. 
However  after  the  election  ©f  the  directors  one 


dir to tor,  not  legally  elected,  resigned  and  the 
hoard  prooeeded  to  elect  * dire© tor  In  hie  plane* 

One  question  Is  whether  this  director  has  been 
legally  oho  sen.  In  view  of  the  toot  that  the 
directors  were  acting  as  defaoto.  2 am  inclined  to 
think  this  director  la  alio  a legally  oho sen 
director,  The  question  how  Is  whether  the  County 
Superintendent  at  Schools  ehehld  appoint  these 
dir ee tors  upon  the  resignation  of  those  who  were 
not  legally  sleeted  or  Aether  ho  should  sail 
another  resting  of  the  school  districts  Involved  to 
eleet  the  required  dir  eater#. 


The  Statute  provide#  that  the  Cewtttf  Superintendent 
•hall  sail  far  the  election  to  determine  whether 
the  districts  shall  he  consolidate  hut  ears  nothing 
about  sleeting  dir esters  so  far  as  the  sail  la 
•eneerned*  hut  1ft  another  seeticn  provides  that 
the  seeond  preaeedure  if  the  eenselldatlen  is 
voted  shall  he  the  el set ion  six  directors, 

X am  of  the  opinion  that  the  County  Superintendent 
will  have  to  appoint  these  directors  as  there 
doesn't  seem  to  he  any  provision  for  him  sailing  a 
meeting  for  their  election* 


Since  It  appears  likely  that  this  ease  will  get  into 
the  Courts  wo  would  like  to  have  the  opinion  of 
your  office  as  to  whether  these  direetore  who  have 
been  acting  defaeto,  and  all  of  whom  are  willing 
to  resign,  should  be  replaced  by  the  County  Super* 
intendent  or  If  he  must  call  another  election. " 


»•  think  you  a re  correct  in  your  opinion  that  If  the 
consolidation  proceedings  were  regular  they  would  not  be 
rendered  invalid  by  reason  of  the  fact  that  direetore  were 
elected  in  an  irregular  manner  at  the  same  meeting*  The 
eaee  of  State  Ex  Rel  vs.  Foxworthy,  501  Mo.  376,  266  8.  W, 
466,  was  a oasis  almost  parallel  to  the  situation  you  deeorlbe 
in  your  letter.  In  that  ease  the  consolidation  had  been 
voted  and  then  the  votere  elected  the  directors  by  a voice 
vote.  In  discussing  the  effect  of  the  irregularity  in 
cl co ting  directors,  the  Court  said: 


"That  language  implies  that  before  the  directors 
arc  to  be  elected  organization  has  been  completed 
and  the  result  announced  in  a manner  whleh  must  be 
followed  in  the  second  order  of  business. 


It  would  defeat  the  will  of  the  people  to  hold  that 
the  district  wag  hot  organised  because  of  an  Irregu- 
larity In  the  flection  of  directors  which  the  voters 
thought  was  regular.  Every  ene  present,  ineluding 
the  clerk  of  the  Meeting,  who  recorded  and  transcribed 
the  record  of  the  proceeding*  thought  the  direotore 
were  regularly  elected,  ^hose  so  elected  proceeded 
to  organise  the  beard  and  to  conduct  the  affairs  of 
the  consolidated  district  for  nearly  two  yeah*  before 
any  question  was  raised,  Wc  hold,  therefore,  that 
the  consolidated  district  was  organised  when  the 
vote  to  organise  was  cast  and  ebuatedi  . / 

Ihe  aireetors  the*  irregularly  sleeted  afterwards 
act  in  due  form*  without  objection* pro seeded  to 
organize  as  a board  and  to  eoadtttt  the  business' 
of  the  district*  and,  so  far  as  this  record  chows, 
for  nearly  two  year*  acted  without  objection. 

They  wore  do  facto  officers.  and  their  note  were 
valid  until  they  were  ousted,  fhey  eeuld,  in  the 
regular  way.  sleet  dir so tors  to  fills  vacancy  In 
the  board  the  same  as  if  they  themselves  had  been 
legally  sleeted,  m K 0,  1,  p,  6©8,  f,  81 V* 

Each  of  the  four  directors  held  by  the  court  to  bo 
legally  in  off loo  was  elected  either  at  an  annual 
eleotion  by  the  do  facto  board  of  dirootors  or  at 
soao  regular  meeting.  In  aocordanoo  with  the 
statute," 

Under  the  above  authority  It  will  be  seen  that  the 
Irregularity  in  electing  directors  at  a consolidation 
mooting  will  not  affect  the  validity  of  the  consolidation 
proceedings.  If  the  consolidation  proceedings  were  regular 
in  the  case  you  mentioned  in  your  letter*  then  the  con- 
solidated district  is  validly  In  existence  even  though  the 
directors  were  thereafter  elected  in  an  Irregular  manner. 

Under  the  foregoing  case.  It  is  also  settled  that 
directors  elected  as  set  forth  In  your  let ter  are  de  facto 
directors  and  their  acts  'are ^ Valid  until  they  are  ousted, 
likewise,  the  one  director  who  was  elected  by  the  acting 
board  to  take  the  place  of  one  who  had  been  irregularly 
elected  in  the  consolidation  meeting  is  a de  facto 
director,  ^he  language  in  the  Eoxworthy  case  might 
Indicate' that  the  last  mentioned  director  is  a de  jure 
dir ee toy,  but  In  the'  case'  of  State  Ex  Hel  vs.  Harper,  336 
Mo.  717,  QO  3,  W.  2d,  849,  the  Court  In  quo  warranto  pro- 
ceeding held  that  a director  appointed  by  other  directors 


who  had  hot  booh  legally  el acted  was  not' legally  a director. 

In  that  ease  the  Court  said*  90  3.  W,  2d*  1,0,  862 1 

"The  appellant  7:‘ 1 ■ 

appointed  a director  by  the  so* called  ‘Harwood 
hoard1  on  Hay  5,  1934*  to  fill  an  alleged  vacancy 
in  the  hoard.  But  as  this  so-called  hoard  never 
had  more  than  one  legally  qualified  school  director, 
it  la  clear  that  the  purported  appointment  of  Hr, 

Harper  was  a mere  nullity,  * 

The  holding  in  the  Harper  ease  is  not  Inconsistent  with 
the  holding  in  the  foxworthy  case  because  la  the  Harper  ease 
the  Court  was  considering  a direct  attack  upon  the  title  of 
the  directors  in  a one  warranto  proceeding.  Assent  eueh  a 
direct  attack  we  think  dimeters  irregularly  elected  would 
be  de  facto  directors  and  their  actions  valid, 

from  all  Of  the  abovs,  we  arc  of  the  opinion  that  all 
of  the  four  directors  of  the  ccnaelidated  district  you  men- 
tion who  were  elected  by  voice  vote  and  the  one  who  was 
elected  by  the  acting  board  to  fill  a vacancy  are  de  faoto 
directors  and  their  acts  will  be  Valid  until  they  are  ousted 
by  a legal  proceeding,  (However,  such  diyetoro  can  be  o osteal 
in  aproper  prcc oeding.)  As  pointed  out  in  the  Foxworthy 
case*  supra*  the  law  plainly  requires  directors  to  be  elected 
by  ballot.  There  is  no  question  from  your  letter  but  that 
only  one  of  the  directors  in  your  case  was  sc  sleeted, 

Section  10493*  H.  S.  Mo.  1939,  after  providing  for  the 
organization  of  a consolidated  district  provides  that  "all 
the  laws  applicable  to  the  organization  and  government  of 
town  and  city  school  districts  as  provided  in  Article  6* 
chapter  72,  «,  &.  1939,  shall  be  applicable  to  districts 
organized  under  the  provisions  of  Sections  10493  to  10600* 
Inclusive. V 

Section  1046Q  R,  S*  Mo.  1939  reads  as  follows  t 

"The  government  and  control  of  such  town  or. city 
school  district  shall  be' vested  in  a board  of 
education  of  six  members*  who  shall  hold  their 
office  for  three  years  and  until  their  successors 
are  duly  elected  and  qualified,  and  any  vacancy 
occurring  in  said  board  shall  be  filled  in  the 
same  manner  and  with  like  effect  as  Vacancies 
occurring  in  boards  of  other  school  districts 
are  required  to  be  filled,  and  the  person 
appointed  shall  hold  office  till  the  next  annual 
meeting,  when  a director  shall  be  elected  for  the 
unexpired  term." 

Section  10423  R,  8f  Mo.  1939  reads  as  follows? 


k 
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"If  a Vacancy  occur' in  the  office  of  director,  fey 
death,  resignation,  refusal  to  serve,  repeated  neglect 
of  duty  or  removal  from  the  district,  the  remaining 
directors  shall,  before  transacting  any  official 
business,  appoint  tone  suitable  person  to  fill  such 
vacancy*  but  should  they  be  unable  to  agree,  or 
should  there  be  more  than  one  vacancy  at  any  one 
time, ' the  county  superintendent  of  public  schools 
shall,  upon  notice  of  such  vacancy  or  vaneanoies 
being  filed  with  him  in'  writing.  immediately  fill 
the  same  by  appointment,  and  notify  said  person  or 
persons  in  writing  of  such  appointment!  and  the 
person  or  persons  appointed  under  the  previe ions 
of  this  section  shall  comply  with  the  requirements 
of  section  10421,  and  shall  serve  until  the  neat 
annual  school  meeting.*  ■ 

As  pointed  out  above,  there  Is  really  only  one  legally 
elected  director  now  oh  the  board j and  under  the  authority  of 
the  Harper  case,  supra,  we, do  net  believe  that  that  beard 
tteuld  legally  fill  vacancies  even  though  all  of  the  other 
direeters  resign,  furthermore,  there  migift  fee  a question 
as  to  whether  a purported  director  can  resign  from  an  office 
te  which  he  has never ^ been  legally  elected,  it  will  be 
noticed  that  raider  Section  leetd,  supra,  vacancies  may  be 
created  by  "refusal  to  serve"  by  the  director  s*ff  there 
are  more  than  one  of  suoh  vacancies  at  «ay  cat  time,  the 
Oounty  Superintendent  has  the  authority  and'  duty,  trees 
being  notified  of  such  vacancies  in  writing  to  fill  same 
by  appointment*  Therefor®,  if  the  five  de'festo  dir  as  tor* 

In  question  should  simultaneously  file  with  the  County 
Superintendent  their  written  refusal  to  Serve  as  directors, 
we  think  the  bounty  Superintendent  would  be  authorized  to 
appoint  five  directors  to  take  the  places  of  those  refusing 
to  serve*  We  would  suggest  that  the  refusal  be  worded 
substantially  as  .follbwc* 

Due  to  the  question  existing  as  to  the  legality 
of  our  election  as  biros tors  of  GeneClidatcd 
Pi strict  ^v—’.  of '^ef  for  sen  Oounty,  Missouri, 

we,  the  undersigned.  refuse  to  serve  further  as 
dir eo tore  of  suoh .district* 


It  is,  therefore,  the  opinion  of  this  department! 

(l)  that  directors  chosen  in  an  Irregular  manner  at  a 
consolidation  meeting  of  school  districts  but  who  qualify 


TAXATION : 


The  mode  of  assessing  gas  companies  for  tax  purposes. 


October  14,  1946 


Honorable  Clarence  Avans,  Chairman 
State  Tax  Commission 
Jefferson  City,  Missouri 

Dear  Sirs 


FILED 


This  is  in  reply  to  yours  of  recent  date  wherein  you 
submit  to  this  department  a request  for  an  opinion  which 
roads  as  follows: 

'•Nor  many  years  it  ban  been  the  recognised 
practice  for  the  Assessor  of  the  City  of 
lit.  L-.-uis  to  assess  all  the  property  of 
the  Laclede  Gas  Light  Company.  Now,  how- 
ever , the  Laclede  .Gas  Light  Company, 
through  their  Vice  'President , ' llobort  V. 

Otto,  has  filed  a statement  with  the 
Missouri  State  Tax  Commission  in  which  he 
claims  that,  und »r  the  lev/,  it  is  the  duty 
of  the  Missouri  Utste  Tax  Commission  to 
assess  the  di;  tribute ale  property  owned 
by  gas  companies • Vo  would  be  greatly 
pleased  if  you  will  give  us  your  opinion 
as  to  whether  the  Assessor  of  the  City 
of  Hf.  Louis  should  continue  to  assess  all 
this  property , or  whether,  as  the  Laclede 
Gas  Light  Company  contends,  it  sho- Id  bo 
assessed  by  the  Giasuuri  Gtato  To.-;..  Com- 
mission . 

"For  your  convenience,  v/e  are  attaching 
herewith  letter  of  Mr.  Otto,  in  which  he 
cites  several  reasons  why  the  ft ate  Tax 
Commission  should  assess  the  property.  • 

Among  other  citations  he  quotes  sub-  section 
12  of  section  15  of  House  Bill  528,  which 
was  enacted  by  the  6frd  General  Assembly,” " 

The  question  propounded  involves  the  mode  of  assessment 
of  the  Laclede  Gas'  Light  Company  of  ft.  Louis . fe  have-- 
examined  the  memorandum  submitted  by  the  gas.  company  to  your 
department  and  which  was  sent  by  you  to  this  department.  It 
appears  from  this  memorandum  that  the  gas  company  is  of  the 
opinion  that  the  tax  on  its  plant  In  ft.  Louis  should  be 
assessed  by  the  State  Tax  Commission.  To  support  its  con- 
tention, it  relies  principally  upon  the  provisions  of 
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sub-section  is  of  section  15  of  House  Bill  r>3 R,  enacted  by  the 
63rd.  General  Assembly  and  signed  by  the  Governor  on  December 
19,  1945.  This  sub-section-  roads  as  follows: 


"The  Commission  shall  have  the  exclusive 
power  of  original  assessment  of  railroads, 
railroad  cars,  roll  inf,  stock,  street 
railroads , bridges , telegraph,  telephone , 
express  companies,  and  other  similar 
public  utility  corporations,  companies 
and  firms,  ''  *" ■ 


In  the  memorandum  submitted  by  the 
of  State  ex  rel.  Koeln  v.  Lessor,  i’i  1 S 
because  it  lays  down  .a  .urine i ole  on  the 
authorities  to  assess  and  collect  taxes 


gas  company,  the  case 
./r.  808,889,  is  cited 
authority  of  taxing 
. The  principle  3,p: 


"It  is  hot  left  to  the  tax  assessor  or 
tax  collector  to  say  what  property  or 
what  interests  in  property  are- to  be 
taxed.  Under  our  system  of  taxation , 
there  can  be  no  lawful  collection  of  a 
tax  until  there  is  a lawful  assessment, 
and  ti:io_  a can  be  ho  lawful  assessment 
except  in  the  manner  prescribed  by  law 
and  of  property  designated  by  law  for 
that  nurno  so . " 


With  this  principle 


in  mind,  ’we  will  rotor  to  various 


statutes  authorising  assessment  of 
one  here  under  consideration.  The 
position  that  it  comes  within  the 
similar  public  utility  corporation 


properties  similar  to  the 
•gas-  company  has  taken  the 
classification  of  "other 
s”  referred  to  in  said 


sub-section  12  of  section  15,  supra.  This  section  does  seem 
to  indicate  that  the  tax  commission  would  have  exclusive  power 
of  original  assessment  of  the  businesses  named  in  that  section, 
and  the  question  here  is,  "Does  t-  e gas  company  come  within 
the  classification  as  another  similar  public  utility  corpor- 
ation?" Neither  the  foregoing  section  nor  section  11027  R,  8, 
Mo.  1939,  which  was  the  source  of  section  15  of  said  House 
Bill  538,  sots  out  In  what  manner  assessments  against  the 
businesses  named  therein  shall  be  made.  For  the  purpose  of 
ascertaining  how  .such  assessments  shall  be  made , wo • must 
refer  to  H.C.S.H.B.  538  of  the  63rd  Genera].  Assembly,  approved 
April  11,  1946,  by  which  section  11295  R.  S,  Mo.  1939  was 
repealed  and  re-enacted  in  said  House  Bill  in  the  following 


language : 


"All  bridges  over  streams  dividing  this 
State  from  any  other  state  owned,  controlled, 
managed  or  leased  by  any  person,  corpor- 
ation, railroad  company  or  joint  stock 
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company , 

nov  i Kt;  \1 
tiie  char 


and -all  bridges  across 
e streams  within  this  st 
ye  is  made  for  crossing 


or  over 

ate,  whore 
the  same. 


which  are  now  constructed,'  which  are  in 
the  course  of  construction,  or  which  shall  • 
hereafter"  ho  constructed,  end  all  property, 
real  and  tangible  personal , owned  by  tele- 
graph, telephone , electric  power  snrl  light 
companies,  electric  transmission  linos, 


pipe  line  companies  and  express  companies 
shall  he  subject  to  taxation  for  state, 
county,  municipal  and  other  local  purposes 
to  the  same  extent  as  the  property  of 
private  our  sons • And  taxes  levied’ thereon 
shall  ho  levied  and  collected  in  tho  manner 
go  is  nor,  or  may  hereafter  be  provided  by 
law  for  the  taxation  of  railroad  property 
in  this  state,  and  county  courts , county 
boards  of  ©qualizet ion  and  the  State  Tax 
Coiamission  are  hereby  required  to  perform 


the  same,  dutio 


and  arc  given  the  same 


powers  in  ussoBsiny,  epualir.iAg  and  ad- 
justing the  tuxes  on  «-,he  property  set 
forth  in  this  section  as  the  sc. id  courts 
and  bo  arcs  of  onutelizati.  and  State  Tax 


Commission  liavo  or.  may  ter  soft or  be  em- 
pocoreu  ••  .It.5)  in  assessing,  equalizing, 
and  adjusting  the  taxes  on  railroad 
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or  other  authorized  officer,  showing 'the 
full  amount  of  all  real  and  tangible 
_ personal  property  owned  by  each  such 
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company  on  January  lot  of  the  year  in 
which,  the  report  is  duo.  In  case  tie 
report  from • any  rmoh  company,  as  required 
fey  this  section,  is  not  received  by  ffuy 
1st  of  the  your  in  which  it  in  due  the 
State  Tax  Commission  may,  .at  its  discre- 
tion, increase  by  four  per  cent  the  total 
assessed  valuation  of  any  such  company." 


It  will  he  noted  by  reference  to  thin  section  that  the 
General  Assembly  has  not  seen  fit  to  include  within  its  pro- 
visions gas  companies  or  wo ter  companies . If  they  were  in- 
cluded in  tills  section,  then  wo  think  there  1 ould  fen  no 
question  that  the  tap  commission  would  have  jurisdiction  to 
assess  them. 


The  Laclede  Gas  Company,  in  its  memorandum' to  your  de- 
partment,. cites  the  case  of  Abate  ex  rel . Buchanan  County 
Power  Company  v.  Baker,  9 S.W.  (3d ) 509,  in  support  of  its 
contention  that  all  utilities  are  subject  to  assessment  by 
the  tax'  commission.  In  this  opinion,  1.  c.  591 , Judge  Gantt, 
'speaking  for  the  court  on  banc  on  the  question  of  the  taxa- 
bility of  the  electric  line?  there  under  consideration,  said; 


"If  it  is  o public  utility,  the  Tax  Com- 
mission h ' & authority  to  assess  it." 


On  account  of  this 
contends  that  any  bus. In 


sto  meut,  the  Loclode  Ons  Company 
srs  which  is  u public  utility  is  under' 


the  jurisdiot'  ->n  of  the  otc.to  Ta 
pur  po  s e ;; , VI e d ou  b t td  i o o o r r & c tn 
we  do  not  think  all  puli'* c ut.ili 
of  the  ata to  Tax  Commiso'5  -ui  for 


0 on  : i s a i o n for  • a s se s s ing 
:;sn  of  thot  tissum.pt Ion  because 
tics  am  under  the  jurisdiction 
tax  nurnoses.  In  looking 


through  'lords  and  Phrases,-  we  find,  a number  of  buoineor.es 
which  courts  ot  different  states  have  determined  to  be  publ-c 
utilities  and  ve  h ow  that  the  Legislature  of  Missouri  has 
not  placed  then  under  the  jurisdiction  of  the  State  Tax 
Commission  for  as so sen  nt.  A list  of  iho  businesses  end 
states  respectively  fellows:  wharves,  Texas;  aviat mu  -fields , 
Nebraska;  fee thin-  pools , Texas;  canal  companies,  Wisconsin; 


c erne  t er  i o s ov  n e d 


the  city,  O.klaho 


nr 


'eua.rtme.uts. 


Oklahoma ; garbage  disposal,  Tex 


■'  inks 


- , . , . owe ; conven- 

tion hulls  for  the  public,  Okw-horin;  ice  a lout  "■  c nod  by  the 
city,  'Texas;  electric  olontr  owned  fey  the  city,  Torus ; navi- 


71  r 


gat 1 on  c omp  - ni o 
wa  r e h o u s e s , II 1 i n : •-  i s 


aii ; nubile  nark 


o’  ■ ..  ...  • rjnd  uubli  c 


In  the  can.  of  an  mono  y.  Detroit , 3A>  -v^fl , 3 iron . 986, 
907,  a public  utill by  is  defined  as: 

"A  public  utility  is  a business  organisa- 
tion which  regularly  supplies  the  public 
with  somo  commodity  or  service." 
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Therefore,  just  because  noma  business  may  be  e la seed  as 
a nublic  utility,  it  does  not  necessarily  mean  that  it  would 
bo  under  the  'jurisdiction  of  the  fc»tato  Tax  Commission  for 
assessment  purposes,  unless  there  is  legislation  conferring 
on  the  tax  commission  such  jurisdiction.  From  an  examination 
of  the  laws  and  cases,  it  seems  that  local  authorities  have 
been  assessing  properties  of  gas  and  water  companies  in  this 
state.  The  case  of  8 tat©  ex  rel.  .Sedalia  Water  Company  r, 
Harnsbergar , Collector  of  lie  venue , 14  L>,W.  (sd ) 554,  was 
before  the  Missouri  Supreme  Court,  Division  2(,  in  1928.-  The 
question  in  that  case  was  the  mode  of  .assessment  of  a water 
plant  which  hod  water  mains  extending  throughout  the  city  of 
Sedalia,  In  that  case,  the  water  oonnany  contended  that  the 
water  mains  extending  throughout  the  city  were  not  a part  of 
the  plant  and  could  not  be  assessed  us  an  appurtenance  to  the 
real  estate  upon  which  the  plant  was  situated.  To  get  a full 
picture  of  the  contention  of  the  taxing  authorities  in  that 
case,  we  quote  th  B follows,  1,  o,  556: 

w*  ::  * The  respondent  contends  that  those 
water  mains  arc  appurtenant  to  the.  slant 
because  they  would  bo  useless  and  the 
plant  would  he  useless  miles:-  the  water 
could  be  pumped  nto  the  mains  from  the 
plant  and  constantly  used  by  the  company 
for  the  pur  .cose  of  supplying  the  city  of 
medulla  with  water;  va.it  the  mains  and 
the  plant  all  consist  of  one  system;  nd  ' * 

tin  t the  valuation  placed  upon  tho  tract 
of  land  upon  vfei.cu  the  plant  is  located 
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Purpose  - of  taxation  to  include  not  only 
the  land  Itself  but  also  all  buildings , 
structures,  and  i mpro ve merit s undl  other 
permanent  fixtures  - of-  whatever  kind, 

♦ and  all  other  - property  belonging  to,  " 


manufactories  of  whatever  kind , T 
and  all  rights  and  privileges  belonging 
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or  in  any  wise  pertaining  thereto,  except 
,v;horo  the  same  may Tie  'o  ii'h e r"  vi n e denominated 
by  this  chapter.’  and. personal  property 
includes  in  its  definition:  ’every  tangi- 
ble tiling  being  sub.] pet  to  ownership, 
whether  animate  or  inanimate,  and  not 
forming  part  or  any  parcel  of  real  pro- 
perty as  hereinbefore  defined . ’ 

"Appellant  cites  Mulroonoy  v.  Obear,-  171 
Mo.  Pie,  71  O.W.,  1019.  In  that  case  the 
Hod lament  Realty  Improvement  Company 
platted  a subdivision  adjoining  the  city 
of  - bt.  Louis. , and,  in  order  to  make,  the 
lots  .amiable,'  obtained  a voter  supply 
from  the  city  and  laid  a -supply  pipe  on 
'the  road  knovm  ps  Maple  avenue  and  connected 
with  it  water  pipes  leading  to  the  lots, 
.which  were  sold . It.  was  hold  that  the 
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APPROVED: 
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Assistant  attorney  General 


Attorney  General 


ELECTIONS:  In  case  of  a tie  vote  for -clerk  of  the  county  court, 

the  sheriff  of  the  county  calls  a special  election 
at  the  direction  of  the  county  clerk.  Withdrawal  of 
one  candidate  after  a tie  vote  cannot  avoid  a special 
election. 


November  19 > 19^6 


Honorable  C.  E.  Ernst 
Prosecuting  Attorney 
Gentry  County 
Albany,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  letter  of  recent  date,  request- 
ing an  opinion  of  this  department,  and  reading  as  follows: 

"In  Gentry  County  we  have  a tie  in  the 
vote  for  Clerk  of  the  County  Court.  To 
me  Section  11621  of  Revised  Statutes  of 
1939  is  somewhat  confusing  and  I am  re- 
questing an  opinion  as  to  whether  or  not 
the  Clerk  of  the  County  Court  has  author- 
ity to  order  the  Sheriff  to  call  a special 
election  for  the  election  of  a County 
clerk  in  case  of  a tie. 

"In  some  cases  of  a tie  in  the  vote  it 
seems  that  the  Governor  is  the  proper  au- 
thority for  calling  an  election  in  case  of 
a tie,  rather  than  the  Sheriff.  The  ques- 
tion also  presents  itself  as  to  whether  a 
special  election  might  be  legally  avoided 
should  one  of  the  candidates  withdraw;  and 
also  the  question  as  to  how  much  time  the 
Clerk  may  have  to  make  his  order  on  the 
Sheriff  to  call  an  election  in  a case  of 
this  kind. 

"I  would  also  be  very  grateful  if  you  would 
send  me  a form  of  order  for  the  Clerk  and 
also  form  of  proclamation  for  the  Sheriff." 


FI  LED 


Honorable  C.  E.  Ernst 
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The  questions  contained  In  your  letter  to  be  answered 

are: 

(1)  In  case  of  a tie  vote  between  the  candi- 
dates for  clerk  of  the  county  court  In 
counties  of  the  third  class,  who  is  the 
proper  officer  to  order  the  sheriff  to 
call  a special  election? 

(2)  If  one  of  the  candidates  in  the  contest 
for  county  clerk  where  a tie  vote  was  cast 
withdraws,  does  such  withdrawal  make  a 
special  election  unnecessary? 

Section  11621,  R.S.Mo.  1939*  provides  as  follows: 

"If  there  shall  be  a tie  of  the  votes 
given  for  any  two  of  the  candidates,  ex- 
cept in  cases  dt-herwise  provided  by  law, 
the  clerk  or  justices  casting  up  the  num- 
ber of  votes,  or  a majority  of  them,  shall 
issue  their  order  to  the  sheriff  of  the 
county  where  the  same  may  occur,  direct- 
ing him  or  them  to  issue  his  proclamation 
for  holding  an  election  agreeably  to  the 
provisions  of  this  chapter;  and  in  all 
cases  of  such  special  election,  the  clerk 
and  justices,  or  a majority  of  them,  when 
they  issue  the  order  tb  the  sheriff,  shall, 
in  such  order,  state  the  day  on  which  such 
election  shall  be  held,  giving  reasonable 
time  for  the  same  to  be  promulgated." 

We  are  unable  to  find  any  other  statute  regarding  the 
ailing  of  an  election  when  there  is  a tie  vote  for  county 
clerk.  Therefore,  the  provisions  of  Section  11621  are  appli- 
cable where  there  is  a tie  vote  in  an  election  for  the  office 
of  clerk  of  the  county  court.  Notice  of  such  tie  vote  must 
be  given  to  the  sheriff  of  the  county,  who  issues  a proclama- 
tion calling  for  an  election. 

Section  2 of  Senate  Bill  No.  483  of  the  63rd  General 
Assembly  provides  as  follows: 

"At  the  general  election  in  the  year  1946, 
and  every  four  years  thereafter,  the  qualified 
electors  of  the  county  at  large  in  each 
county  in  this  state  shall  elect'. a 
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clerk  of  the  county  court,  who  shall  be 
commissioned  by  the  governor,  and  who  shall 
hold  his  office  for  a term  of  four  years 
and  until  his  successor  is  duly  elected  or 
appointed  and  qualified.  Each  clerk  of  the 
county  court  shall  enter  upon  the  duties  of 
his  office  on  the  first  day  of  January  next 
after  his  election:  Provided,  that  the 
term  of  office  of  persons  holding  the  office 
of  clerk  of  the  county  court  at  the  time 
this  act  shall  take  effect  shall  not  be  va- 
cated or  affected  thereby. " 

"Elect"  is  defined  in  Punk  & Wagnalls  Dictionary  of  the 

English  Language  as  meaning: 

"To  choose  or  designate  for  an  office  by  a 
majority  or  plurality  vote." 

The  Supreme  Court  of  Missouri,  in  State  ex  rel.  Speck  v. 

Geiger,  65  Mo.  306,  l.c.  310,  said: 

" * * * * At  the  general  election  in  November, 

1874,  the  relator  and  one  W.  C.  Kelley,  were 
candidates  for  the  office  of  prosecuting  at- 
torney of  Texas  county,  and  were  the  only 
persons  voted  for,  and  they  each  received  at 
said  election  the  same  number  of  votes.  * * * 

"It  is  admitted  in  the  record  that  W.  C. 

Kelley,  during  the  time  of  his  candidacy, 
and  on  the  day  of  the  general  election  in 
1874,  did  not  live  in  Texas  county,  and  that 
at  least  twelve  of  the  qualified  voters  of 
Texas  county  who  voted  for  said  Kelley, 
knew  he  was  not  a resident  of  said  county; 
but  it  does  not  appear  that  they  knew  that 
his  non-residence  rendered  him  ineligible. 

It  will  be  unnecessary  to  express  any  opin- 
ion as  to  the  effect  of  this  admission,  as 
the  case  can  very  properly  be  determined 
upon  other  grounds.  Both  parties  concur  in 
regarding  the  result  of  the  regular  election 
in  November,  1874,  as  a failure  to  elect, 
and  we  will  so  consider  it.  Conceding  then 
that  there  was  no  election  of  a successor 
to  the  relator  in  November,  1874,  by  reason 
of  the  fact  that  each  of  the  candidates 
received  an  equal  number  of  votes,  * * * " 
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In  this  case  it  is  clear  from  the  quoted  portions  of 
the  opinion  that  there  was  no  doubt  in  the  mind  of  the  court 
that  in  case  of  an  actual  tie  vote,  and  where  no  contest  of 
the  election  was  held,  a special  election  should  be  held, 
although  the  court  did  hold  in  that  case  that  the  section 
now  numbered  11621,  R.  S.  Mo.  193 9»  did  not  apply  to  the  of- 
fice of  prosecuting  attorney  of  a county.  However,  the  gen- 
eral rule  laid  down  in  that  case  is  applicable  to  the  facts 
in  the  present  case. 

It  was  held  by  the  St.  Louis  Court  of  Appeals  in  the 
case  of  State  ex  rel.  John  Herget  v.  Robert  Walsh,  7 Mo.  App. 
142,  that  when  one  candidate  died  several  hours  before  the 
opening  of  the  polls,  and  such  dead  person  received  a greater 
number  of  votes  than  his  opponent,  the opponent  of  the  dead 
man  could  not  be  declared  elected. 

The  Supreme  Court  of  Missouri,  in  Sheridan  v.  City  of 

St.  Louis,  183  Mo.  25,  held  that  where  a candidate  for  the 

House  of  Delegates  of  the  City  of  St.  Louis  who  received  a 
greater  number  of  votes  than  his  opponent  was  declared  in- 
eligible, his  opponent  could  not  thereby  be  declared  elected. 

The  theory  of  the  courts  in  both  of  these  cases  was 

that  to  be  elected  means  to  receive  a majority  or  a plurality 
of  votes. 

The  result  of  a tie  vote  for  county  clerk,  then,  is  the 
same  as  if  no  election  had  been  held.  The  candidates  who  re- 
ceived the  same  number  of  votes  for  this  office  are  still 
candidates  for  the  office  of  county  clerk,  since  no  one  has 
been  elected. 

Since  the  candidates  for  county  clerk  who  received  the 
same  number  of  votes  are  still  candidates  for  that  office, 
the  withdrawal  of  one  candidate  would  have  no  more  effect  at 
the  present  time  than  if  he  had  withdrawn  his  candidacy  be- 
fore the  election  was  held.  If  one  candidate  had  withdrawn 
before  the  general  election  at  which  the  tie  vote  occurred, 
no  official,  or  body  of  officials,  would  have  had  any  power 
to  declare  his  opponent  elected  until  an  election  was  actu- 
ally held. 

The  withdrawal,  then,  by  a candidate  of  his  candidacy 
for  the  office  of  county  clerk  at  the  present  time  does  not 
aithorize  any  official,  or  officials,  to  declare  the  candi- 
date who  received  the  same  number  of  votes  elected,  or  to  is- 
sue such  opponent  a commission.  It  will  be  necessary  to  hold 
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an  election  to  elect  a county  clerk  of  Gentry  County  before 
January  1,  1947. 

The  notice  to  the  sheriff  should  be  made  at  such  time 
so  that  the  sheriff  may  have  a reasonable  time  in  which  to 
give  sufficient  hotice  in  his  proclamation  as  to  the  date 
such  election  will  be  held. 

We  are  enclosing  forms  for  the  notice  to  the  sheriff 
and  for  the  sheriff's  proclamation. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that 
an  election  for  the  office  of  county  clerk  of  Gentry  County 
should  be  proclaimed  by  the  sheriff  of  said  county  when  he 
receives  official  notice  of  the  tie  vote  for  the  candidates 
for  said  office. 

It  is  the  further  opinion  of  this  department  that  such 
election  must  be  held  even  though  one  candidate  withdraws 
his  candidacy. 

Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED: 

J£.  TAYLOR 
Attorney  General 


CBB:  HR 
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GONSTITOTION.  QF  1945; 
Magistrate  1’  Courts : 


j 


Authority  of  judge!  df  circuit  courts 
to  establish  additional  magistrate  courts 
in  counties  of  30,000  inhabitants  or  less. 


April  8,  1946 


Honorable  Raymond  L.  Falzone 
Prosecuting  Attorney 
Randolph  County 
Moberly,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  request  of  recent  date  for 
an  official  opinion  of  this  office,  reading  as  follows: 

"Article  V,  Section  IS,  of  the  new  Consti- 
tution apparently  provides  that  in  coun- 
ties of  30,000  inhabitants  or  less  the 
Circuit  Court  has  the  right  to  increase 
the  number  of  Magistrates. 

"Yet  the  new  Magistrates  law  passed  by  the 
Legislature  fails  to  provide  any  procedure 
for  such  increase.  In  other  words,  the 
Constitution  provides  that  the  number  of 
Magistrates  may  be  increased  in  any  county, 
while  the  Legislature’s  bill  says  that  the 
number  may  be  increased  in  any  county  of 
30.000  or  more . 


-,<■  ^ >:<  ^ 

"What  our  Justices  of  the  Peace  desire  to 
know  and  would  like  to  have  your  opinion 
on  is  whether  they  have  the  right  to  peti- 
tion the  Circuit  Court  for  the  establish- 
ment of  another  Magistrate  Court  or  two  in 
Randolph  County  and  whether  the  Court  has 
the  right  to  establish  such  additional 
court  or  courts.  My  own  personal  opinion 
is  that  they  do  have  such  right." 
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Article  V,  Section  13,  of  the  Constitution  of  1945,  re- 
ferred to  in  your  letter  of  inquiry,  reads  as  follows: 

"There  shall  be  a magistrate  court  in 
each  county.  In  counties  of  30,000  in- 
habitants or  less,  the  probate  judge 
shall  be  judge  of  the  magistrate  court. 

In  counties  of  more  than  30,000  and  not 
more  than  70,000  inhabitants,  there  shall 
be  one  magistrate.  In  counties  of  more 
than  70,000  and  less  than  100,000  in- 
habitants there  shall  be  two  magistrates. 

In  counties  of  100,000  inhabitants  or 
more  there  shall  be  two  magistrates,  and 
one  additional  magistrate  for  each  addi- 
tional 100,000  inhabitants,  or  major 
fraction  thereof.  According  to  the  needs 
of  justice  the  foregoing  number  of  magis- 
trates in  any  county  may  be  increased  by 
not  more  than  two,  or  such  increased  num- 
ber may  be  decreased,  by  order  of  the  cir- 
cuit court  on  petition . and  after  hearing 
on  not  less  than  thirty  days  public  notice. 

The  salaries  of  magistrates  shall  be  paid 
from  the  source  or  sources  prescribed  by 
law."  (Emphasis  ours.) 

It  is  a primary  rule  of  construction  that  the  intent  and 
purpose  of  a particular  provision  is  to  be  ascertained  and 
that  such  intent  and  purpose  is  of  primary  importance  in  de- 
termining the  meaning  and  scope  thereof.  We  quote  from  Graves 
v.  Purcell,  35  S.W.  (2d)  543,  337  Mo.  574: 

"In  determining  the  true  meaning  and  scope 
of  constitutional  provisions,  the  intent  and 
purpose  of  the  lawmakers  is  of  primary  im- 
portance . " 

In  arriving  at  such  construction,  it  is  necessary  that 
the  fundamental  rule  be  adhered  to  that  the  instrument  must  be 
construed  as  a whole.  We  quote  from  State  v.  Adkins,  225  S.W. 
931,  234  Mo.  630,  l.c.  693: 

"It  is  a fundamental  rule  of  construction 
of  all  writings,  whether  they  be  laws,  wills, 
deeds,  contracts  or  constitutions,  that  they 
must  be  construed  as  a whole,  and  not  in  de- 
tached fragments;  that  they  must  be  construed 
to  effectuate  and  not  to  destroy  their  plain 
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intent  and  purpose,  and  that  in  determin- 
ing what  is  that  intent  and  purpose  all 
provisions  relating  either  generally  or 
specially  to  a particular  topic  are  to  be 
scrutinized  and  so  interpreted,  if  possi- 
ble, as  to  effectuate  the  intention  of  the 
makers.  This  rule  does  not  need  (though 
it  does  not  lack)  authority  to  give  it 
vitality.  It  is  inherent  in  the  very  na- 
ture of  things,  and  springs  from  reason 
as  Minerva  sprang  from  the  brain  of  Jove, 
full-grown  and  ready  for  battle." 

Unless,  after  resorting  to  examination  of  the  entire  in- 
strument, some  ambiguity  or  uncertainty  remains,  no  resort 
may  be  had  to  matters  extrinsic  to  serve  as  an  aid  in  con- 
struing the  provision.  We  quote  from  State  ex  rel.  v.  Board 
of  Curators  of  University  of  Missouri,  IBS  S.  W.  12$,  26$  Mo. 
59&,  1.  $.  610: 

"#  * * Its  direct  force  is  spent  entirely 
upon  an  injunction  to  aid  and  maintain, 
under  stated  conditions,  the  departments 
already  established.  No  ’subtlety,’  no 
’ingenuity  of  argument,’  logically,  can 
wring  from  the  language  used  any  other 
meaning.  In  such  case  we  are  not  permit- 
ted, for  the  purpose  of  attempting  to  dis- 
cover some  hidden,  some  occult  intent  of 
the  people,  to  resort  to  documents  other 
than  the  Constitution  itself.  It  .is  only 
-ill  case  the  meaning  remains  in  doubt  after 
the  whole  instrument  is  examined  that  the 
court  may  turn  to  extrinsic  facts  for  aid 
in  interpretation . When  the  words  used 
themselves  permit  of  no  doubt  as  to  the 
meaning . that  ends  the  matter.  There  is 
no  room  for  construction."  (Emphasis  ours.) 

Keeping  these  fundamental  rules  of  construction  in  mind, 
we  have  examined  Section  1$  of  Article  V of  the  Constitution 
of  1945  and  have  reached  the  conclusion  that  the  language 
incorporated  therein  relative  to  the  appointment  of  addition- 
al magistrates  is  such  that  by  its  clear  meaning  the  various 
circuit  courts  are  authorized  to  create  additional  magistrate 
courts  in  any  county,  without  regard  to  size.  It  is,  of 
course,  necessary  that  the  creation  of  such  additional  magis- 
trate courts  is  limited  to  an  exercise  of  the  judicial  dis- 
cretion that  the  needs  of  justice  require  their  creation,  and 
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further  to  the  limitation  that  the  maximum  number  so  created 
in  any  county  will  be  governed  by  the  applicable  provisions 
of  Section  18  of  Article  V with  respect  to  the  population  of 
any  such  county. 


Sven  though  it  be  considered  that  ambiguity  exists  in 
the  provisions  of  Section  18  of  Article  V of  the  Constitu- 
tion of  1945,  so  that  we  might  be  authorized  to  consider 
extrinsic  matters  to  determine  the  true  meaning  and  intent 
of  suoh  provisions,  we  believe  we  would  reach  the  same  re- 
sult. In  this  regard  we  note  that  Section  18  of  Article  V 
of  the  Constitution  of  1945  superseded  Section  57  of  Artiole 
VI  of  the  Constitution  of  1875,  which  provided  for  a system 
of  justice  of  the  peace  courts  in  Missouri.  That  section, 
together  with  the  implementing  statutes  enacted  thereunder, 
served  the  purpose  of  providing  convenient  courts  of  limited 
jurisdiction  easily  accessible  to  litigants.  3uch  courts 
wero  of  a number  "as  the  public  good  may  require,”  as  was 
said  in  the  constitutional  provision  referred  to.  You  will 
note  a somewhat  similar  provision  in  the  constitutional  pro- 
vision now  under  consideration,  where  the  language  appears 
as  "according  to  the  needs  of  justice."  This,  to  us,  indi- 
cates an  intent  to  maintain  a similar  system  of  infei’ior 
courts. 

further , and  as  bearing  upon  the  proper  construction  to 
be  placed  upon  the  constitutional  provision,  we  have  resorted 
to  an  examination  of  the  debates  of  the  Constitutional  Con- 
vention, Ho  have  done  so,  well  Allowing  that  the  general  rule 
is  that  the  reliance  that  may  be  placed  upon  them  is  somewhat 
limited,  Coe  State  ex  rel.  v . Os burn,  147  5,  w.  ( 2d)  1065, 
1.  c.  1060,  where , after  so  declaring  the  rule  as  stated, 
supra , the  Supreme  Court  did  in  fact  consider  the  const  it  u<* 
tional  debates  referring  to  the  Constitution  of  1875  in  deter' 
mining  the  meaning  to  be  given  to  certain  of  its  provisions. 

A similar  action  was  taken  by  the  Oupremo  Court  in  the  recent 
case  of  ot-te  ex  rel.  Montgomery  v . wore  berg,  which  has  not 
yet  been  reported  in  either  the  official  reports  or  the  ad- 
vance sheets. 

Keeping  this  limitation  in  mind , we  direct  your  atten- 
tion to  a part  of  the  debates  found  in  the  Record  of  the  Con- 
stitutional Convention  of  1944-1945  relating  to  the  consti- 
tutional provision  now  under  consideration,  particularly  at 
page  5819  Ox  one  truusenpo  o j.  tno  ox* o c eed l ng s had* 

"MR.  JOIii:  It  does  change  the  number  of  such 
courts  in  counties  of  less  than  50,000  inhabi- 
tants? 


L 


N 


Honorable  Raymond  L,  Palzone  - 


“Mi.  PHILLlPg  (Of  ;JT.  LOUT  J CITY):  Ho 
guostion  ox*  that,  Senator. 

nMt.  OOPH;  In  counties  of  less  than  30,000 
inhabitants , how  many  magistrates  courts  do 
you  contemplate  will  be  set  up  under'  the 
provisions  of  this  Section? 

"ith , PHILLIPS:  Counties  less  than  30,000? 

"MB. OOPS:  Yes, 

"MR.  PHILLIPS:  Hell,  as  I understand  It 
those  counties  that  think  that  they  can  have 
tne  probate  judge  continue  to  act  as  probate 
judge  and  also  assume  the  duties  of  magis- 
trate can  got  along  with  no  magistrate.  The 
probate  judge  can  do  it  all.  If,  intnose 
counties  where  they  think  the  probate  judge 
oanft  do  it  all,  they  can  have  as  many  as 
iwo  magistrates  and  the  probate  judge. 


'hVIii,  COPd:  That  is  by  making  application? 

.ication  to  the 


"’MR.  PHILLIPS:  They  make 
circuit  court  on  petition. 


"Mu.  001-vj:  well,  don't  you  think  that  that, 
rn  efiect,  is  whet  would  happen  if  tlio  circuit 
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practice  it  would  be  absolutely  necessary  for 
counties  ox  less  tnan  30,000  to  have  more  than 
one  magistrate  court,  don’t  you? 

* • rniLLlPj : ..ell  donator , we  had  ail  to  a 

long  discussion  in  our  sue— cojiimittee  on  that 
cues cion,  and  x was  the  one  that  stood  out  for 
more  magi soxaites  on  the  ground  that  1 thought 
i didn’t  xenov;  enough  about  tho  'whole  state  of 
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Missouri  to  put  in  a limitation  that  flight 
not  be  applicable  to  all  counties,  and  I was 
the  one  that  fought  for  these  extra  two 
magistrates,  and  v/e  thought,  the  Committee 
thought,  that  we  were  going  beyond  the  neces- 
sary number  when  we  provided  for  an  extra  two.'* 

Also,  on  page  2822  of  the  transcript  of  the  proceedings 

"Mil.  ROBISON : * * Some  thought  was  ex- 

pressed, in  counties  along  the  border  line 
of  28,  29,000  and  very  probably  the  probate 
judge  would  not  have  that  time.  I think  Mr. 

Moore  from  Grundy  County  made  that  sugges- 
tion, so  we  provided  then  that  there  might  be 
additional  magistrates  appointed  where  they 
were  needed  end  the  financial  conditions  of 
the  county  were  sufficient  to  justify  it  upon 
application  to  the  oircuit  judge.” 

further,  on  page  2842  of  the  transcript  of  the  proceed- 
ings: 

"MU.  SHdPLdY:  Senator,  why  do  you  assume 
that  there  will  be  three  magistrates  in  every 
county  in  Missouri? 

uMU * COPS:  .As  'I  understand,  it  this  file 
makes  provision  that  the  Circuit  Court  may 
make  an  order  raising  in  counties  of  less 
than  80,000  raising  the  number  to  three, 
ihat  is  tlioy  can  put  on  two  extra.  There  is 
no  provision  here  made  hero  about  who  is  go- 
ing to  appoint  them.  It’s  not  true  that 
under  this  provision  the  Circuit  Court  would 
appoint  them,  but  when  a petition  is  filed  In 
the  Circuit  Court,  the  court  will  make  an 
order  putting  on  two  extra  unu  they  must  all 
bo  on  salary  just  like  the  probate  judge.  You 
askecl  me  why  I assumed  that  it  will  be  done. 

That’s  the  only  way  that  he  could  have  any 
change  of  venue.  We’d  have  to  have  more  than 
one  caul  then  when  it  comes  to  casting  up  the 
election  returns,  the  practice  is  for  the 
County  Clerk  to  call  in  either  two  judges  of 
the  County  Court  or  two  justices  of  the  peace 
within  five  days  after  the  election.  'They 
oast  up  their  returns  and.  they  issue  oertifi- 
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cutes  of  election  to  those  officials  who 
are  elected.  Mow,  every  four  years  all 
three  of  the  county  judges,  if  they  do 
have  three  in  a county,  all  three  of  them 
are  up  for  election  so  they .would  be  dis- 
qualified. The  only  two  people  that  could 
be  called  in  would  be  two  justices  of  the 
peace  and  if  the  magistrates  are  to  take 
over  all  of  their  duty,  then  they  would  at 
least  have  to  have  two." 

from  the  above  quotations  from  the  debates,  it  is  clear- 
ly apparent  that  the  Constitutional  Convention  contemplated 
that  the  circuit  court  would  have  the  authority  to  order  the 
establishment  of  the  additional  magistrate  court  districts 
in  counties  containing  less  than  50, 000  inhabitants  when  "the 
noeds  of  justice  may  require.'* 

There  is  another  angle  to  be  considered  in  connection 
with  the  determination  of  your  question.  The  power  to  pro- 
vide for  the  administration  of  the  magistrate  courts  was 
given  the  General  Assembly  under  the  provisions  of  Section 
21  of  Article  V of  the  Constitution  of  1945,  which  reads  as 
follows: 

"The  general  assembly  shall  provide  for  the 
administration  of  magistrate  courts  consis- 
tent with  this  Constitution." 

Pursuant  to  this  grant  of  power ,;  the  General  Assembly 
has  adopted,  donate  Bill  Ho.  207,  which  we  have  examined.  In 
this  bill  the  General  Assembly  has  purported  to  restrict  the 
creation  of  additional  magistrate  courts  except  in  counties 
greater  in  population  than  50,000.  Such  restriction  appears 
in  the  language  used  in  lines  15,  In,  15  and  16  of  Section  1, 
page  2,  reading  as  follows: 

'«  * v * According  to  the  needs  of  justice, 
in  counties  of  more  than  50^000  inhabitants, 
the  foregoing  number  of  magi  strut  e s’  "in  any 
county  may  be  increased  by  not  more  than 
two  * '''  v . ■'  ( emphasis  ours.-) 


While  it  is  true  that  the  legislative  construction 
placed  upon  a constitutional  provision  is  entitled  to  great 
weight,  yet  such  construction  must  give  way  to  self-enforc- 
ing provisions  of  the  Constitution.  The  people  of  the  state 
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in  adopting  a constitutional  provision  may  make  such  provi- 
sion sell -executing  and  place  it  beyond  the  power  of  the 
General  Assembly  to  render  it  nugatory.  We  direct  your  at- 
tention to  otate  ex  inf.  McKittriok  v.  Wymore , 119  g,  W. 
i£id)  941,  345  Mo.  98,  wherein  the  Supreme  Court  quoted  with 
approval  from  its  prior  opinion  in  State  ex  inf.  Norman  v. 
kills,  3 25  Mo,  154,  28  8.  W«  (2d)  363,  as  follows! 

'* 'It  is  within  the  power  of  those  who  adopt 
a constitution  to  make  some  of  its  provi- 
sions self-executing,  with  the  object  of 
putting  it  beyond  the  power  of  the  legisla- 
ture to  render  such  provisions  nugatory  by 
refusing  to  pass  laws  to  carry  them  into  ef- 
fect. * 

We  then  think  it  pertinent  to  examine  dec t ion  18  of  Arti- 
cle y from  the  viewpoint  of  determining  whether  or  not  its 
provisions  relating  to  the  creation  of  additional  magistrate 
court s ^ are  sell -executing.  The  rule  is  said  to  be  that  con- 
stitutional provisions  aro  self-executing,  when  there  is  a 
manifest  intention  that  they  should  go  into  immediate  effect, 
and  no  ancillary  legislation  is  necessary  to  the  enjoyment  of 
rights  created  or  enforcement  of  duties  imposed.  We  quote 
from  Jtute  ox  inf.  Norman  v.  Lllis,  26  6.  W.  (2d)  363,  325 
mo.  154: 

"The  general  rule  is  thus  stated  in  12  0.  J. 
page  729:** 'Constitutional  provisions  are 
self-executing  when  there  is  a manifest  in- 
tention that  they  should  go  into  immediate 
effect,  und  no  ancillary  legislation  is 
necessary  to  the  enjoyment  of  a right  given, 
or  the  enforcement  of  a duty  imposed.'" 

Also,  to  tile  same  effect  is  McG-rew  Coal  Co.  v.  Mellon, 

287  8.  W.  450,  315  Mo.  798;  certiorari  denied,  47  8.  Ct.  456, 
275  13,  8,  752,  71  L,  Hd,  874,  from  which  we  quote: 

"There  can  be  no  question  that  constitution- 
al provisions,  creating  a right  or  imposing  \ 
a duty  or  a liability,  where  none  existed  be-\ 
fore,  and  making  no  provision  for  the  passage) 
of  laws  by  the  Legislature  to  enforce  same, 
are  self -enforcing." 

It  might  be  contended  that  the  last  sentence  of  Lection  18 
oi  .article  V of  the  Constitution  of  1945  would  take  the  parti ou 
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lar  constitutional  provision  under  consideration  out  or  the 
rule.  The  last  sentence  reads: 

"The  salaries  of  magistrates  shall  -be  paid 
from  the  source  or  souroes  prescribed  by 
law,  " 

We  do  not  believe  that  suoh  effeot  should  be  given  to 
this  portion  of  the  constitutional  provision.  In  McGrew  Goal 
Co,  v.  Mellon,  287  8.  W.  450,  1,  o.  454,  the  Supreme  Court  of 
Missouri  cited  Bandel  v,  Isaac,  13  Md.  202,  in  which  oase  the 
supreme  Court  of  Maryland  had  under  consideration  a provi- 
sion of  the  State  Constitution  (Art.  3,  Sec.  49),  which  pro- 
vided that  not  more  than  six  per  cent  interest  should  be 
exaoted  and  "the  Legislature  shall  provide,  by  law,  all  neces- 
sary forfeitures  and  penalties,"  for  the  declaration  that: 

"The  provision  for  legislative  action  was 
directed  only  to  the  enactment  of  laws  to 
provide  for  forfeiture  and  penalties,  and 
such  direction  did  not  require  legislative 
action  to  enforce  the  constitutional  pro- 
vision as  a whole."  , 

We  think  that  the  last  sentence  of  Section  18  of  Arti- 
cle V is  merely  directory  to  the  General  Assembly  to  provide 
f or ^ salaries  of  the  various  magistrates,  and  that  it  is  not 
an  integral  part  of  the  provision  relating  to  the  creation  of 
the  additional  magistrate  courts.  It  is  within  the  power  of 
the^ people,  speaking  through  their  constitution,  or  of  the 
Legislature,  to  create  offices  without  providing  for  compen- 
sation for  the  officers  who  shall  thereafter  fill  them.  It 
has  also  been  hold  that  constitutional  provisions  may  be  self- 
enf orcirxg  in  part  and  not  as  a whole.  Wo  quote  from  State  v, 
O’Malley,  117  g.  v* • (2d)  819,  wherein  the  Supreme  Court  said: 

"A  constitutional  provision  may  be  self- 
enforcing  in  part  and  not  so  as  to  another 
part.  State  ox  inf.  Barker,  v.  Duncan,  265 
Mo.  26,  41-43,  175  S.  W.  940,  944,  Ann.  Cas. 

191SD , l._  Undoubtedly,  the  part  of  the  sec- 
tion permitting  the  opening  of  ballots  in 
election  contests  is  not  self -enforcing,  in 
the  sense  that  further  provision  must  be 
made  by  statute  for  suoh  contests.  But  the 
part  which ^ provides  for  the  uso  of  the  bal- 
lots as  evidehce  in  grand  jury  investiga- 
tions is  self-enforcing , and  no  legislative 
default  can  thwart  it,"  (emphasis  ours.) 
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We  think  the  entire  situation  is  quite  similar  to  that 
discussed  in  Railroad  Co.  v.  state  Board  of  Equalization, 

64  Mo,  294.  In  the  Constitution  of  1875  there  appeared 
Article  Xj  Section  IQ,  providing  for  the  oreution  of  a State 
Board  of  Equalization,  naming  the  parties  who  were  to  com- 
prise such  board,  prescribing  its  duties  and  transferring 
to  it  functions  previously  discharged  by  the  State  Senate. 

It-  was  argued  in  the  case  cited  that  this  provision  was  not 
self -enf orcing  for  the  reason  that  legislation  was  neces- 
sary to  give  it  effect.  The  court,  answering  this  conten- 
tion, held; 

* * that  the  Board  of  Equalization  under 
the  new  Constitution  became  at  once  the  only 
board  thereafter  for  that  purpose,  and  was 
clothed  with  all  the  powers  and  duties  of 
the  board  for  which  it  was  substituted,  and 
its  acts  are  valid  and  obligatory,’' 

Although  your  letter  of  inquiry  does  not  specifically 
refer  thereto,  we  deem  it  advisable  to  give  some  considera- 
tion to  whether  or  not  magistrates  elected  or  appointed  in 
additional  magistrate  districts  crpated  by  order  of  the  cir- 
cuit court  may  be  compensated  for  their  services,  and  if  so, 
from  what  source  such  compensation  should  be  derived. 

It  is  elementary  that  any  officer  claiming  compensation 
must  be  able  to  point  out  a statute  authorizing  his  compen- 
sation, for  in  the  ubsenco  of  such  statute,  the  rendition  of 
his  official  services  is  deemed  to  be  gratuitous.  We  quote 
from  Nodaway  County  v,  Kidder,  129  s.  w.  (2d)  857; 

’’The  general  rule  is  that  the  rendition  of 
services  by  a public  officer  is  deemed  to  be 
gratuitous,  unless  u compensation  therefor 
is  provided  by  statute.  * ;;;  * 

"It  is  well  established  that  a public  offi- 
cer claiming  compensation  for  official  duties 
performed  must  point  out  the  statute  author- 
izing such  payment.  :i:  * " 

senate  Bill  No.  207  is  the  one  prescribing,  the  salaries 
to  be  received  by  ulh  magistrates.  We  direct  your  attention 
particularly  to  Section  17  of  such  bill,  which  roads,  in  part, 
as  follows: 

"The  salaries  of  all  magistrates  shall  be 
paid  by  the  state,  except  that  the  state  shall 
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not  pay  the  salaries  of  additional  magis- 
trates whose  offices  are  created  by  order 
of  the  oir cult  court  as  provided  for  in 
Article  V,  Section  1'8  of  t he  0 ons t ltuiTon ; 
but  the  districts  assigned  to  3uch  addi- 
tional  magistrates  shall  be  designated  as 
’additional  magistrate  districts*  and  the 
salaries  of  suoh  magistrates  shall  be  paid 
by  the  county,  The  annual  salaries  of 
magistrates  shall  be  as  follows: 

(Here  follows  a setting  out  of  the  salaries 
to  be  paid  magistrates  in  the  various  brack- 
ets based  upon  population  and  assessed  val- 
uation as, fixed  by  the  General  Assembly). 

"In  all  counties  now  or  hereafter  contain- 
ing a population  of  30,000  inhabitants  or 
less,  the  salary  of  the  magistrate  as  above 
provided  shall  include  his  compensation  as 
probate  judge  of  said  county.  * * * ” 

(Lmphasis  ours.) 

Were  it  not  for  the  inclusion  of  the  last  sentence  quoted 
there  could  bo  no  contention  made  but  that  the  magistrates  of 
the  additional  magistrate  districts  created  by  order  of  the 
circuit  court  in  a county  containing  less  than  30,000  inhabi- 
tants would  be  entitled  to  receive  the  compensation  fixed  for 
magistrates  in  such  counties  under  the  previous  portion  of  the 
section.  However,  wo  do  not  believe  that  this  sentence  does 
have  the  effect  of  precluding  suoh  magistrates  from  being  com- 
pensated for  the  discharge  of  their  official  duties. 

It  is  a primary  rule  of  statutory  construction  that  the 
true  intent  and  purpose  of  the  Legislature  should  be  ascer- 
tained, if  possible,  from  the  language  used  in  the  act  itself. 
See  Wentz  v.  Price  Sandy  Go.,  175  S.  V/.  (2d)  852,  352  Mo.  1. 

To  arrive  at  suoh  intent,  it  is  proper  to  consider  the  title 
of  an  act  passed  by  the  General  Assembly.  We  quote  from 
A.  J.  Meyer  & Go.  v.  Unemployment  Compensation  Commission  of 
Missouri,  152  S.  W.  (2d)  184,  1.  c,  189: 

» * * * under  our  Constitution  the  Title  of 
a statute  is  necessarily  a part  thereof,  and 
is  to  be  considered  in  construction.  * * *’* 

* 

The  title  of  Senate  Bill  No.  207  reads  as  follows: 

"AN  ACT  to  provide  for  the  election,  appoint- 
ment, term  of  office,  and  the  number  of  magis- 
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trates  and  the  manner  of  conducting  such 
elections;-  to  provide  for  the  qualifica- 
tions and  commissioning,  and  resignation 
of  magistrates;  to  provide  for  the  estab- 
lishment of  magistrate  oourts  and  the 
original  jurisdiction  of  magistrate  courts 
in  civil  cases;  to  provide  for*  clerks  of 
the  magistrate  courts  and  their  duties,  and 
the  salary  of  magistrates  and  clerks  of  the 
magistrate  courts  which  shall  include  his 
compensation  as  probate  Judge  in  certain 
counties;  to  provide  that  magistrate  courts 
shall  be  courts  of  record;  to  provide  for 
process,  pleading,  practice  and  procedure 
in  such  courts;  to  provide  for  the  force 
and  effect  of  judgments  and  executions,  and 
for  a complete  procedure  of  trial  with  and 
without  jury,  and  for  appeal;  and  to  pro- 
vide the  operative  date  for  certain  sections 
hereunder,  with  an  emergency  clause,” 

Iti3  immediately  apparent  upon  reading  this  title  that 
no  prohibition  is  indicated  therein  against  the  payment  of 
the  salaries  of  such  magistrates  as  we  have  under  considera- 
tion. 

Another  rule  of  construction  is  that  effect  is  to  be 
given  to  all  parts  of  tho  statute  under  construction.  We 
quote  from  State  ex  rel,  v.  Mitchell,  181  8,  W.  (2d)  496,  352 
Mo,  1156: 

”It  is  a further  general  rule  that  statutes 
are  to  be  constructed,  if  possible,  so  us  to 
harmonize -and  give  effect  to  all  their  provi- 
sions. State  ex  rel*  Mills  v.  alien,  344  Mo. 

743,  751(13),  128  S*  W.  2d  1040,  1043(4). 

This  necessarily  requires  that  in  determining 
the  meaning  of  particular  sections  of  a legis- 
lative net  all  other  xjurts  thereof  should  be 
consulted  so  far  as  they  throw  light  thereon* 


With  this  in  mind,  we  direct  your  attention  to  that  por- 
tion of  Section  17,  quoted  supra,  which  has  been  emphasized  by 
underscoring.  Giving  effect  to  this  portion  of  the  aot  and 
reading  into  it  the  constitutional  provision  referred  to  there 
in,  which  has  been  previously  quoted  on  page  2 of  this  opinion 
it  seems  to  us  clear  that  the  General  Assembly  intended  that 
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the  salaries  provided  for  in  Section  17  should  apply  to  all 
offices  created  in  accordance  with  the  constitutional  provi- 
sion. That  this  was  the  intent  is  further  evidenced  by  rea- 
son of  the  fact  that  Section  1 of  Senate  Bill  Ho.  207  does 
not  provide  for  the  appointment  of  additional  magistrates  in 
counties  containing  less  than  30,000  inhabitants,  yet  this 
portion  of  the  act  is  not  referred  to  in  Section  17,  but 
rather  reference  is  made  to  the  constitutional  provision. 

It  is  a further  rule  of  statutory  construction  that 
legislative  enactments  will  not  be  construed  in  a manner  lead- 
ing to  absurlties.  We  quote  from  State  v,  Irvine,  72  3.  W, 
(2d)  96,  335  Mo.  261: 

" * * * The  courts  will  not  so  construe  a 
statute  as  to  make  it  require  an  impossi- 
bility or  to  lead  to  absurd  results  if  it 
is  susceptible  of  a reasonable  interpreta- 
tion. * * * n 

Considering  the  effect  of  a construction  of  Senate  Bill 
No,  207  v/hich  would  deny  to  magistrates  compensation  for  the 
discharge  of  their  official  duties,  when  such  magistrates 
have  been  appointed  or  elected  to  serve  in  districts  created 
by  order  of  the  circuit  court,  it  becomes  apparent  that  an 
unreasonable  and  absurd  situation  would  be  created. 

From  the  above,  we  are  persuaded  to  the  view  that  no  in- 
tent existed  on  the  part  of  the  General  Assembly  to  deprive 
such  magistrates  of  compensation  when  lawfully  appointed  or 
elected  to  office,  and  that  their  compensation  should  be  paid 
by  the  county' wherein  they  serve.  This,  of  course,  is  the 
direct  statement  contained  in  that  portion  of  Geotion  17  of 
Genate  Bill  No.  207,  above  quoted,  wherein  the  following  ap- 
pears: “ * * the  salaries  of  such  magistrates  shall  be 
paid  by  the  county." 


C0NC LUG ION 


In  the  premises,  it  is  the  opinion  of  this  department 
that  the  circuit  court  of  a oounty  containing  less  than  30,000 
Inhabitants  has  the  authority,  upon  petition,  and  upon  a de- 
termination .that  the  needs  of  justice  require  such  action,  to 
increase  the  number  of  magistrate  courts  in  such  county  in  a 
number  not  exceeding  two. 
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_We  are  further  of  the  opinion  that  such  magistrates  so 
appointed  or  elected  to  serve  in  additional  magistrate  dis- 
tricts created  by  order  of  the  cirouit  court  are  entitled 
to  compensation  for  the  discharge  of  their  official  duties 
in  an  amount  determined  in  accordance  with  the  brackets  set 
out  in  Section  IV  of  Senate  Bill,  Kp.  207,  and  that  such 
salaries  are  to  be  paid  by  the  counties  wherein  such  addi- 
tional magistrate  districts  are  located. 


Respectfully  submitted, 


WILL  E.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED: 


J.  E.  'I'aYlOR 
Attorney  General 


WEB:  IIR 


INSURANCE:  j^eduotiona  for  insurance  premiums  by  Commission  Merchants 
TRUCKERS:  or  truckers  carrying  livestock  from  farm  to  market  are  t 

illegal  where  the  carrier  falls  within  the  jurisdiction 
> v • * ‘0f  |.]ae  publio  Service  Commission,  if  the  total  charges 

exceed  the  rate  allowed  by  the  Commission]  are  illegal  if 
the  insurance  is  not  carried  whether  the  trucker  is  within 
jurisdiction  of  the  Public  Service  Commission  or  not]  and 
where  insurance  is  carried  may  or  may  not  be  legal  accord- 
f ing  to  the  contract  entered  into  between  shipper  and  trucker. 

May  14,  1946 

tir 

■'  v* 

■*/*> 

Honorable  Andrew  Field 
Prosecuting  Attorney 
Caldwell  Comity 
Hamilton,  Missouri 

Dear  Mr,  Field: 

This  will  acknowledge  receipt  of  your  letter  of  recent 
date,  requesting  an  opinion  of  this  department  regarding  the 
legality  of  the  practice  of  Live  Stock  Commission  Merchants 
and  Packers  in  deducting  from  the  proceeds  of  shipments  of 
livestock  a premium  on  an  insurance  policy  purported  to  have 
been  carried  by  the  driver  of  the  truck  who  transports  a 
farmer »3  livestock  to  the  city  markets. 

Your  letter  states  that  the  farmers  object  to  such  de- 
ductions for  the  following  reasons: 

First,  because  they  have  no  information  as  to  whether 
a particular  truck  driver 1 carries  a polic?/  of  insurance  to 
cover  losses  sustained*  second,  because  the  farmer  is  not 
advised  of  the  Insurance  company  In  which  such  policy  is 
held;  and  third,  because  the  farmer  has  no  choice  in  select- 
ing the  insurance  company  in  which  such  policy  is  held. 

We  think  the  following  questions  are  presented  by  your 
letter: 

(1)  Are  the  deductions  above  referred  to  legal  when  the 
trucker  falls  under  the  supervision  of  the  Public  Service 
Commission  of  Missouri? 

(2)  Are  said  deductions  legal  when  the  trucker  does  not 
fall  under  the  jurisdiction  of  the  Public  Service  Com- 
mission of  Missouri,  and  does  not  actixally  purchase  the 

Insurance? 

i 

(3)  Are  the  deductions  legal  when  the  trucker  does  not 
fall  under  the  jurisdiction  of  the  Public  Service  Com- 
mission of  Missouri,  and  such  insurance  is  harried  by 
the  trucker? 


We  will  consider  the  above  questions  In  the  order  named 
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Section  5720,  R,  S.  Mo*,  1939,  defines  the  term  "motor 
vehicle"  and  "motor  carrier".  By  the  provisions  of  Section 
5723,,  R,  S,  Mo*,  1939,  the  Public  Service  Commission  is  vested 
with  the  power  to  supervise  and  regulate  every  motor  carrier 
in  the  state  and  to  fix  or  approve  rates,  fares  and  charges  of 
such  motor  carriers.  Section  5721,  R.  s.  Mo.,  1939,  provides 
that  the  provisions  of  the  Public  Service  law  shall  not  apply 
to  "motor  vehicles  used  exclusively  in  transporting  farm  and 
dairy  produots  from  the  farm  or  dairy  to  a creamery,  warehouse, 
or  other  original  storage  or  market,  and  transporting  stooker 
and  feeder  livestock  from  market  to  farm  or  from  farm  to  farm 
nor  to  motor  vehicles  used  exclusively  in  the  distribution  of 
newspapers  from  the  publisher  to  subscribers  or  distributors," 

Thus,  the  livestock  truckers  who  are  engaged  only  in 
transporting  livestock  from  the  farm  to  the  market  would  not 
fall  within  the  jurisdiction  of  the  Public  Servioe  Commission, 

Seotlon  5723  (c),  R*  S.  Mo,,  1939,  provides  as  follows* 

"All  laws  relating  to  the  powers,  duties, 
authority  and  jurisdiction  of  the  public 
service  commission  over  common  carriers 
are  hereby  made  applicable  to  all  such 
motor  carriers,  except  as  herein  otherwise 
specifically  provided," 

Section  5611,  R,  S,  Mo,,  1939,  found  in  the  article  dealing 
with  common  carriers,  provides  in  part  as  follows* 

"*  * tf-No  common  carrier  shall  charge,  demand, 
collect  or  receive  a greater  or  less  or  differ- 
ent compensation  for  transportation  of  passengers 
or  property,  or  for  any  service  in  connection 
therewith,  than  the  rates,  fares  and  charges 
applicable  to  such  transportation  as  specified 
in  its  schedules  filed  and  in  effect  at  the 
time*  nor  shall  any  such  carrier  refund  or 
remit  in  any  manner  or  by  any  devi.ce  any  portion 
of  the  rates,  fares,  or  oharges  so  specified, 
nor  extend  to  any  shipper  or  person  any  privi- 
leges or  facilities  in  the  transportation  of 
passengers  or  property  except  such  as  are 
regularly  and  uniformly  extended  to  all  persons 
and  corporations  under  like  circumstances," 

Rule  No,  65  of  General  Order  No,  33-B,  promulgated  by  the 
Public  Service  Commission,  provides  in  part  as  follows* 
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" (ft)  Tariffs  Required . Hvery  motor  carrier,  to 
the  extent  it  la  authorized  by  this  Oommlasion 
to  engage  In  intrastate  transportation  between 
points  in  Missouri  shall  publish,  file  and 
post  tariff  schedules  containing  the  charges 
to  be  assessed  for  all  common  carrier  services." 

It  will  thus  be  seen  that  truckers  who  carry  livestock 
from  farm  to  market,  but  who  also  carry  other  goods,  must  file 
a tariff  with  the  Public  Service  Commission,  and  the  rates  and 
charges  allowed  by  the  Public  Service  Commission  cannot  be 
exceeded  by  such  carriers.  Therefore,  If  a trucker  falls  within 
the  Jurisdiction  of  the  Public  Service  Commission  of  Missouri, 

It  would  be  illegal  for  him  to  deduct  extra  charges  for  Insurance 
premiums,  if  these  extra  charges  exceed  the  rate  allowed  by  the 
Public  Service  Commission* 

With  regard  to  the  second  question  raised  by  your  letter, 
we  refer  you  to  Sections  4487  and  4694,  R*  3*  Mo,,  1939,  which 
read  as  follows i 

"Every  person  who,  with  intent  to  cheat  or 
defraud  another,  shall  designedly,  by  color 
of  any  false  token  or  writing,  or  by  any 
other  false  pretense,  obtain  the  signature 
of  any  person  to  any  written  Instrument,  or 
obtain  from  any  person  any  money,  personal 
property,  right  in  action  or  other  valuable 
thing  or  effeots  whatsoever,  and  every  person 
who  shall,  with  the  intent  to  cheat  and  de- 
fraud another,  agree  or  contract  with  such 
other  person,  or  his  agent,  clerk  or  servant, 
for  the  purchase  of  any  goods,  wares,  merchan- 
dise or  other  property  whatsoever,  to  be  paid 
for  upon  delivery,  and  shall  In  pursuance  of 
suoh  intent  to  cheat  and  defraud,  after  ob- 
( talnlng  possession  of  any  such  property,  sell, 

transfer,  secrete  or  dispose  of  the  same  be- 
fore paying  or  satisfying  the  owner  or  his 
agent,  clerk  or  servant  therefor,  shall  upon 
conviction  thereof.be  punished  in  the  same 
manner  and  to  the  same  extent  as  for  feloni- 
ously stealing  the  money,  property  or ’thing 
so  obtained," 
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"Every  person  who,  with  the  Intent  to  cheat 
and  defraud,  shall  obtain  or  attempt  to 
obtain,  from  any  other  person,  or  persons, 
any  money,  property  or  valuable  thing 
whatever  by  means  or  by  use  of  any  trick 
or  deception,  or  false  and  fraudulent 
representation,  or  statement  or  pretense, 
or  by  any  other  means  or  instrument  or 
device,  commonly  called  »the  confidence 
game,’  or  by  moans,  or  by  use,  of  any 
false  or  bogus  oheclc,  or  by  means  of  a 
check  drawn,  with  intent  to  cheat  and 
defraud,  on  a bank  in  which  the  drawer 
of  the  check  knows  he  has  no  funds,  or 
by  means,  or  by  use,  of  any  corporation 
stock  or  bonds,  or  by  any  other  written 
or  printed  or  engraved  instrument,  or 
spurious  coin  or  metal,  shall  be  deemed 
guilty  of  a felony,  and  upon  conviction 
thereof  be  punished  by  imprisonment  in 
the  state  penitentiary  for  a term  not 
exceeding  seven  years," 

We  are  of  the  opinion  that  a deduction  withheld  on  the 
premise  that  insurance  has  been  purchased  by  trucker  would  be 
the  taking  of  money  under  false  pretenses  as  defined  in  the 
above  sections.  Such  withholding  would  be,  therefore,  illegal 
and  subject  to  penalities  provided  for  in  the  above  quoted 
sections • 

Regarding  the  third  question  presented  by  your  letter,  we 
are  of  the  opinion  that  the  legality  of  deductions  by  non-Public 
Service  operators  who  actually  purchase  liability  insurance  is 
to  be  determined  on  a contract  basis.  We  see  no  reason  why  the 
trucker  could  not  charge  the  amount  he  desires  for  hauling  live- 
stock, including  additional  charges  for  insurance  premiums,  if 
the  shipper  is  informed  that  such  additional  charges  will  be 
made.  In  such  case,  it  would  appear  that  a valid  contract  would 
exist  between  shipper  and  trucker.  On  the  other  hand,  if  the 
shipper  was  quoted  a hauling  charge  by  the  trucker,  and  then  the 
trucker  attempted  to  charge  an  additional  amount,  the  shipper 
would  not  legally  be  bound  to  pay  such  additional  amount.  In 
other  words,  the  trucker  would  be  obliged  to  fulfill  his  part 
of  the  contract  entered  into  between  the  shipper  and  himsolf, 
and  further,  that  the  shipper  would  not  be  bound’ beyond  the 
terras  of  said  contract.  This  department  would  be  unable  to 
pass  upon  the  legality  of  deductions  in  such  cases  without  being 
advised  of  the  specific  terras  of  the  contract  entered  into  by 
the  shipper  and  the  trucker. 


► 

t » 
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The  first  objection  raised  by  the  shipper  to  the  practice 
of  making  these  deductions  for  insurance  premiums  by  livestock 
truckers  that  they  do  not  know  whether  the  trucker  actually 
carries  a policy  of  insurance  is,  we  think,  answered  by  the 
discussion  above  with  relation  to  questions  (1)  and  (2)  pre- 
sented by  your  letter.  The  second  and  third  objections,  we 
think,  are  matters  of  individual  contract  rights,  which  are 
dealt  with  by  our  discussion  under  question  (3)  above, 

CONCLUSION 

We  are,  therefore,  of  the  opinion  thatt  (1)  It  would  be 
illegal  for  livestock  truckers,  who  are  under  the  jurisdiction 
of  the  Public  Service  Commission  of  Missouri,  to  charge  more 
than  the  rate  allowed  under  the  rules  and  regulations  of  the 
Public  Service  Commission,  and  if  the  deductions  for  insurance 
premiums  are  inconsistent  with  the  rules  and  regulations  re- 
garding this  type  of  trucker  laid  down  by  the  Public  Service 
Commission,  they  could  not  legally  be  exaoted  from  the  shipper, 
(2)  That  the  deductions  for  insurance  premiums  would  be  illegal, 
if  any  trucker  failed  to  actually  carry  the  insurance  for  which 
he  has  purported  to  make  the  deduction,  (3)  The  legality  of 
deductions  made  by  truckers,  who  do  not  fall  under  the  juris- 
diction of  the  Public  Service  Commission,  and  who  actually 
purchase  the  insurance,  the  premium  for  which  is  deducted^  would 
depend  upon  whether  the  terms  of  the  contract  entered  into  be- 
tween the  shipper  and  the  trucker  included  said  deductions,  and 
the  deductions  would  be  legal  only  to  the  extent  that  they  were 
covered  by  the  terms  of  such  contract. 


Respectfully  submitted, 


SMITH  N,  CROWE,  JR. 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAVlM 
Attorney  General 
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SCHOOLS: 

COUNTY  SUPERINTENDENT: 


County  Superintendent  TFT^ourth  Class 
county:  (1)  is  entitled  to  hiS' actual 

necessary  traveling  expenses;  (2)  can 
employ  a clerk  without  the  consent  of 
the  county  Court;  (3)  can  employ  a 
teacher  as  clerk  who  performs  the  duties 
of  clerk  outside  his  teaching  hours* 


October  19,  1946 


Hon.  Edwin  Frieze 
Prosecuting  Attorney 
Or een field,  Missouri 


% 


U 
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Dear  Sir: 

he  have  your  letter  of  recent  date  in  which  you 
submit  the  following  questions  regarding  the  county  super- 
intendent of  schools  in  a county  of  the  fourth  class: 


1.  Upon  whAt  basis  are  the  traveling  expenses 
of  the  county  superintendent  calculated? 


2.  Can  the  county  superintendent  employ  a 
clerk  without  the  consent  of  the  county  court? 

3.  Can  a teacher  who  is  regularly  teaching 
be  employed  as  a clerk  of  the  county  superin- 
tendent and  perform  the  clerical  duties  outside 
the  hours  he  teaches? 

W’e  shall  take  up  your  questions  in  the  order  listed 
above. 

Section  10618.5  Mo.  R.  3.  A.  1946  (H.  C.  S.  H.  B. 

No.  771  L.  1945)  deals  with  all  of  the  above  questions. 

We  shall  quote  portions  of  said  seotion  in  connection  with 
each  of  the  above  questions. 


Said  Section  10618.5  reads  in  cart  as  follows: 

"The  county  superintendent  of  public  schools  shall 
be  allowed  out  of  the  county  treasury  not  to 
exceed  twenty- five  per  cent  of  his  annual  salary 
for  actual  .and  necessary  traveling  expenses.  * * * 
The  county  court  shall,  upon  presentation  of  Ms 
bill  pronerly  setting  forth  his  actual  and  necessary 
expenditures  for  traveling  expenses  draw  a warrant 
upon  the  county  treasury  for  the  payment  of  same. 

# * # Provided,  when  the  county  superintendent  shall 
furnish  his  own  conveyance,  the  rate  allowed  for 
mileage  shall  be  four  cents  p or  mile  for  each  mile 
actually  and  necessarily  traveled.  " 


By  the  first  sentence  quoted  above,  the  county  super- 
intendent is  to  be  allowed  not  to  exceed  twenty-five  per 
cent  of  his  annual  salary  for  aotual  and  necessary  traveling 
expenses.  Said  section  does  not  allow  the  superintendent 
a set  amount  for  his  traveling  expenses,  but  he  is  allowed 
whatever ULa  actual  and  neoeseary  traveling  expenses  are, 
not  to  exceed  twenty-five  per  cent  of  his  annual  salary. 

He  is  required  to  present  a bill  to  the  county  court  setting 
forth  his  actual  and  necessary  expenses  for  traveling. 

These  expenses  would  include  transportation,  food,  lodging, 
telephone  calls,  postage  and  any  other  items  necessarily 
expended  by  him  when  traveling  In  connection  with  the 
duties  of  his  offioe  and  in  doing  the  things  required  of 
him  by  law.  If  he  traveled  by  public  conveyance,  his 
transportation  expense  would  be  the  fare  paid  by  him  on 
such  conveyances,  but  if  he  used  his  own  oar,  he  would  be 
entitled  to  four  oents  per  mile  for  his  transportation 
expense.  What  are  actual  and  necessary  traveling  expenses 
is  always  a question  of  fact,  except  the  amount  of  mileage 
for  use  of  his  own  oar  which  is  set  by  the  statute  at 
four  cents  per  mile.  If  the  county  court  refuses  to  pay 
the  actual  and  neceasary  traveling  expenses,  it  can  be 
made  to  do  so  by  proper  legal  proceedings.  The  law  v 
clearly  contemplates  that  the  superintendent  shall  be 
reimbursed  for  his  actual  and  necessary  traveling  expenses. 

Section  10618.5,  supra,  provides  in  part  as  follows: 

rtThe  county  superintendent  of  public  schools  shall 
be  permitted  to  employ  clerical  assistance,  to 
whom  there  shall  be  paid  not  less  than  seven  hun- 
dred fifty  dollars  ($750)  nor  more  than  one  thousand 
five  hundred  dollars  ($1500 ) annually  to  be  deter- 
mined and  fixed  by  the  county  court,  seven  hundred 
fifty  dollars  ($750)  of  which  shall  be  paid  by  the 
state  out  of  state  school  moneys,  the  same  to  be 
Included  by  the  Btate  Board  of  Education  as  a part 
of  the  apportionment  made  before  August  31  of  each 
year.  # # n The  county  treasurer  shall  upon  pre- 
sentation of  a proper  bill  by  such  clerical  employee, 
or  employees,  such  bill  having  been  approved  by  the 
county  superintendent  and  audited  by  the  county 
court,  draw  a warrant  each  month  for  payment  of 
same  out  of  moneys  provided  by  the  state  for  such 
purpose,  and  the  county  court  shall  upon  presentation 
of  a proper  bill  by  such  clerical  employee,  or 
employees,  such  bill  having  been  approved  by  the 
county  superintendent,  draw  a warrant  each  month 
upon  the  county  treasury  for  that  part  of  the 
compensation  for  such  purpose  in  excess  of  that 
provided  by  the  state* 


On  July  23,  1946*  this  office  gave  an  opinion  to  Mr. 
Marshall  Craig*  Prosecuting  Attorney,  Charleston,  Missouri 
on  a statute  which  has  identical  provisions  as  Section 
10618.5  and  in  that,  opinion  we  held  that  the  oounty  super- 
intendent could  employ  a clerk  without  the  consent  of  the 
oounty  court.  A copy  of  that  opinion  is  enclosed  herewith 
and  we  adopt  the  same  reasoning  as  to  employing  a olerk 
by  the  oounty  superintendent  under  Seotion  10618.5  as  is 
contained  In  said  opinion,  and,  therefore,  hold  that  a 
county  superintendent  in  a fourth  class  comity  can  employ 
a clerk  without  the  consent  of  the  county  court. 

Your  third  question  is  whether  a teacher  who  is 
regularly  employed  by  a sohool  oan  be  employed  as  olerk 
of  the  county  superintendent  In  a fourth  class  county 
and  do  his  work  as  clerk  during  hours  he  is  not  teaching. 
It  will  be  noted  that  the  statute  above  quoted  prescribes 
no  qualifications  for  the  clerk  to  be  employed.  The 
county  superintendent  is  merely  granted  the  right  and 
power  to  employ  a clerk.  Of  course,  a clerk  does  not 
determine  policies,  but  merely  does  routine  work  under 
a supervisor.  Mor  that  reason  the  legislature  undoubtedly 
concluded  that  it.  was  unnecessary  to  prescribe  any  quali- 
fications for  such  clerk.  Neither  does  the  statute  pre- 
scribe how  many  hours  or  what  hours  such  clerk  shall  work. 
If  the  clerk  does  the  work  In  a manner  satisfactory  to 
the  county  superintendent,  that  is  all  that  Is  required. 
Since  the  state  pays  the  first  • 750. 00  of  the  clerics 
salary,  it  could  make  no  difference  to  the  county  court 
how,  or  in  what  manner,  the  clerk  performed  his  duties 
so  long  as  the  salary  did  not  exceed  that  amount.  If 
the  superintendent  proposes  to  pay  more  than  0750.00 
annual  salary  to  Ms  clerk,  the  county  court  would  have 
the  right  to  determine  whether  it  will  bear  any  of  such 
salary  above  said  amount  and  if  so,  how  much.  If  a 
clerk  is  employed  at  a salary  of  no  more  than  0750. 00 
per  year,  it  is  evident  that  tile  superintendent  would 
have  to  get  a part-time  olerk  only,  as  it  would  probably 
be  Impossible  to  secure  a full  time  clerk  at  that  salary. 
We  see  nothing  against  public  policy  in  a school  teacher 
doing  clerical  work  for  a county  superintendent  outside 
of  his  teaching  hours. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that! 

(1)  The  county  superintendent  of  schools  in  a , 

of  the  fourth  class  is  entitled  to  be  reiiaburied  for  his u 
actual  and  neoessary  traveling  expenses,  including  trans- 
portation, board,  lodging  and  other  expenses  necessarily 
expended  by  him  while  traveling  in  the  performance  of  the 
duties  of  his  office,  not  to  exceed  for  any  one  year  one- 
fourth  of  his  annual  salary,  and  if  he  uses  his  own  car 
for  traveling  hie  transportation  expense  Is  set  by  law  at 
four  cents  per  mile; 

(2)  The  county  superintendent  of  schools  may  emoloy 
a clerk  at  a salary  not  to  exceed  $750.00  without  the" 
consent  of  the  oounty  court;  and 

(3)  A teacher  who  is  regularly  teaching  may  be 
employed  as  clerk  of  the  county  superintendent  and  perform 
the  clerical  duties  outside  the  hours  he  teaches. 


fours  very  truly, 


HARRY’  II.  KAY 

Assistant  Attorney  General 


APPROVED ! 


J.  E.  TAYLOR 
Attorney  General 
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SCHOOLS:  (l)-  Senate  Bill  162  - reinvestment  of  certain  kb.hool  funds. 

Senate  Bill  186  - election  favoring  annual  distribution 
of  liquidated  funds,  such  funds  credited  to  the  school 
funds  desired  by  school  board. 

(2a)-  Threat  of  epidemic  authorizes  board  to  require  vaccina- 
tion before  school  attendance. 

(2b) --If  vaccination  rule  is  adopted,  parent  not  in  violation 
of  cumpulsory  school  law  for  not  permitting  child  to 
be  vaccinated. 


October  14,  1946 

Filed  No.  32 


Honorable  A.  L.  Gates 
Prosecuting  Attorney 
Moniteau  County 
California,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  opinion  from  this  depart- 
ment proposes  the  following  questions: 

"FIRST:  If  the  voters  of  this  county, 
accordance  with  provisions  of  Senate 
Bill  Numbers  l62  and  186  which  were 
passed  by  the  6 3rd  General  Assembly, 
approve  the  annual  distribution  of  the 
capital  of  the  liquidated  county  and 
township  school  funds,  to  what  fund  or 
funds  may  the  treasurer  of  a school 
district  legally  deposit  or  credit  such 
funds  upon  receipt  of  such  funds  from 
the  county  treasurer?" 

"SECOND:  (a)  Does  a board  of  education 
have  the  authority  to  establish  a rule 
that  all  children  must  be  vaccinated 
against  smallpox  before  such  children 
are  permitted  to  enroll  in  and  attend 
school? 

"(b)  If  such  authority  does  exist  and 
such  rule  is  passed  by  a board  of  educa- 
tion and  parent  keeps  his  child  out  of 
school  because  he  does  not  want  such 
child  vaccinated,  does  such  parent  violate 
the  compulsory  school  law?" 

Regarding  the  first  question,  we  shall  discuss  Senate 
Bill  162  which  became  effective  November  26,  1945*  under  an 
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emergency  clause.  That  bill  provides: 

(Section  10376) 

"It. is  hereby  made  the  duty  of  the 
several  county  courts  of  this  state 
to  collect  diligently  and.,  when 
authorized  by  law,  to  invest  securely 
the  proceeds  of  all  moneys,  stocks, 
bonds  and  other  property  belonging  to 
or  accruing  to  the  county  school  fund. 

On  and  after  the  effective  date  of 
this  act,  all  real  estate  loans  and 
investments  now  belonging  to  the  county 
school  funds,  except  those  invested  as 
hereinafter  provided,  shall  be  liqui- 
dated without  extension  of  time  upon 
the  maturity  thereof,  and  the  proceeds 
thereof  and  the  money  then  on  hand  be- 
longing to  said  school  fund  of  the 
county  shall  be  reinvested  in  registered 
bonds  of  the  United  States,  or  in  bonds 
of  the  state,  or  in  approved  bonds  of 
any  city  or  school  district  thereof,  or 
in  bonds  or  other  securities  the  payment 
of  which  is  fully  guaranteed  by  the 
United  States  Government,  and  shall  be 
preserved  as  a county  school  fund; 

Provided,  that  all  interest  accruing 
from  such  reinvestment  of  the  county 
school  fund,  the  clear  proceeds  of  all 
penalties,  forfeitures  and  fines  col- 
lected for  any  breach  of  the  penal  laws 
of  the  state,  the  net  proceeds  from  the 
sale  of  estrays,  and  all  other  money  law- 
fully coming  into  said  fund,  shall  here- 
after be  collected  and  distributed  annually 
to  the  schools  of  the  county  as  hereinafter 
provided  in  this  article." 

(Section  IO383) 

"On  and  after  the  effective  date  of  this 
act,  all  real  estate  loans  and  investments 
now  belonging  to  the  capital  of  the  school 
fund  of  any  township,  except  those  invested 
as  hereinafter  provided,  shall  be  liquidated 
without  extension  of  time  upon' the  maturity 
thereof,  and  the  proceeds  thereof  and  the 
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money  then  on  hand  belonging  to  said 
capital  of  township  funds,  shall  be 
reinvested  in  registered  bonds  of  the 
United  States,  or  in  bonds  of  the  State, 
or  in  approved  bonds  of  any  city  or 
school  district  thereof,  or  in  bonds 
or  other  securities  the  payment  of  which 
is  fully  guaranteed  by  the  United  States 
government;  Provided,  that  all  interest 
accruing  from  such  reinvestment  of  the 
capital  of  township  school  funds  and 
all  other  moneys  lawfully  coming  into 
said  funds,  shall  hereafter  be  collected 
and  distributed  annually  for  the  use  of 
schools  in  any  townships  or  parts  of 
townships  in  the  county  as  hereinafter 
provided  in  this  article." 

This  bill  calls  for  all  real  estate  loans  and  in- 
vestments, other  than  registered  bonds  of  the  United  States, 
or  bonds  of  the  state,  or  approved  bonds  of  cities  or 
school  districts  thereof,  or  bonds  or  securities  guaranteed 
by  the  United  States  government,  to  be  liquidated  by  the 
county  court  without  extension  of  time  upon  the  maturity 
thereof  and  the  funds  received  by  such  liquidation  to  be 
immediately  reinvested  in  one  of  the  securities  excepted 
from  liquidation.  Of  course,  this  situation  is  applicable 
in  the  event  there  is  no  election  such  as  is  provided  for 
in  Senate  Bill  186,  which  was  enacted  by.jbhe  63d  General 
Assembly  and  became  effective  March  26,  19^6,  under  an 
emergency  clause.  It  is  the  apparent  intention  of  the  Leg- 
islature that  school  funds  should  be  invested  only  in  those 
securities  excepted  in  Senate  Bill  162,  in  the  absence  of  an 
annual  distribution  of  the  liquidated  funds  pursuant  to  an 
election  under  Senate  Bill  186  requiring  the  same.  Senate 
Bill  186  provides: 

"Section  1,  Whenever  there  shall  be 
presented  to  the  body  having  in  its 
charge  the  capital  of  the  county  and 
township  school  funds  of  any  county 
or  the  City  of  St.  Louis  a petition. 
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signed  by  qualified  electors  of  said 
county  or  the  City  of  St.  Louis  equal 
in  number  to  five  per  cent  of  the 
voters  casting  a ballot  in  said  county 
or  the  City  of  St.  Louis  for  the  office 
of  governor  at  the  last  preceding  gen- 
eral election  at  which  said  office  was 
voted  upon,  praying  that  the  proposal 
be  submitted  to  the  qualified  ejectors 
for  making  annual  distribution  of  the 
capital  of  the  liquidated  school  fund, 
such  body  shall  cause  an  election  to 
be  held  upon  said  proposal. 

"Section  2.  Said  proposal  shall  be  sub- 
mitted at  a special  election  to  be  held 
for  that  purpose  within  sixty  days  after 
the  filing  of  the  petition  therefor. 

Notice  of  such  election  shall  be  given 
by  publication  in  some  newspaper  of  gen- 
eral circulation  within  the  county  or 
City  of  St.  Louis  for  not  more  than  two 
weeks,  the  last  insertion  to  not  be 
longer  than  one  week  prior  into  the  date 
of  such  election.  The  proposal  shall  be 
submitted  on  a ballot  in  substantially 
the  following  form: 

"For  annual  distribution  of  the 

capital  of  the  liquidated  county 

and  township  school  funds. 

"Against  annual  distribution  of 
t .the  capital  of  the  liquidated 

county  and  township  school  funds. 

Said  ballot  shall  carry  upon  it  instruc- 
tions to  the  voters  to  strike  out  the 
statement  not  indicating  their  preference. 
The  voting  shall  take  place  at  the  regular 
election  precincts  in  the  area  wherein  such 
election  shall  be  held,  and  the  judges  and 
clerks  thereof  shall  be  selected  by  the 
board  having  authority  to  make  such  appoint- 
ments for  general  elections.  Judges  and 
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clerks  shall  be  the  same  in  number 
at  each  election  precinct  as  is  pro- 
vided by  law  for  general  elections; 
and  they  shall  receive  the  same  com- 
pensation as  may  be  provided  for  judges 
and  clerks  serving  at  general  elections. 
The  costs  incident  to  such  election  shall 
be  paid  by  the  county  wherein  such  elec- 
tion is  held  or  by  the  City  of  St.  Louis. 
Such  special  election  shall  be  governed 
in  all  respects  by  the  general  election 
laws  except  wherein  such  general  election 
laws  are  in  conflict  with  this  article. 

The  results  of  the  balloting  at  each 
election  precinct  shall  be  certified  by 
the  judges  of  election  of  such  election 
precinct  and  attested  by  the  clerks  and 
transmitted  to  the  body  having  control 
of  the  capital  of  the  county  and  town- 
ship school  funds,  which  said  body  shall, 
from  such  results  so  certified  and  attest- 
ed, within  ten  days,  determine  whether 
the  proposal  to  distribute  annually  the 
liquidated  capital  of  the  county  and 
township  school  funds  has  received  a 
majority  of  the  votes  cast  in  the  county 
or  City  of  St.  Louis  wherein  such  election 
shall  have  been  held.  If  the  pro- 
posal  to  distribute  annually  the  capital 
of  the  liquidated  county  and  township 
school  funds  shall  receive  a Majority  of 
the  votes  cast,  the  body  having  control 
of  such  county  and"  township  school  funds 
shall  proceed  to  thereafter  distribute 
annually  such  liquidated  funds  to  the 
school  districts.  The  accumulated  balance 
of  such  funds  shall  be  apportioned  on  or 
before  August  31  of  each  year,  until  such 
funds  are  liquidated  and  said  apportion- 
ment shall  be  based  upon  the  last  enumer- 
ation on  file  in  the  office  of  the  county 
clerk.  Provided,  that  when  the  capital 
of  such  liquidated  county  and  township 
funds  are  distributed  to  the  school  dis- 
tricts such  funds  shall  not  be  counted  as 
a deduction  from  the  minimum  guarantee 
for  establishing  the  equalization  quota 
as  defined  in  Section  10454  of  an  Act  of 
the  63rd  General  Assembly,  known  as  Senate 
Bill  308,  approved  February  2e  1946." 
(Underscoring  ours.) 
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Under  this  bill  there  may  be  an  election  on  the 
proposition  of  whether  or  not  the  capital  of  the  liquidated 
county  and  township  school  funds  should  be  distributed.  If 
the  vote  should  be  in  favor  of  such  distribution  we  must 
look  to  Section  10366  as  found  in  the  Laws  of  Missouri,  19^-3* 
at  page  893.,  to  determine  which  fund  is  eligible  to  receive 
this  distribution.  Section  10366  provides  in  part: 

’’The  treasurer  shall  open  an  account 
for  each  fund  specified  in  this  sec- 
tion, and  all  moneys  received  from  the 
state,  county  and  township  funds,  and 
all  moneys  derived  from  taxation  for 
teacher^;':  wages,  and  all  tuition  fees, 
shall  be  placed  to  the  credit  of  the 
'Teachers'  Fund,'  except  as  hereinafter 
provided.  Money  apportioned  by  the 
state  for  transportation  and  money  de- 
rived from  taxation  for  incidental  ex- 
penses shall  be  credited  to  the  'Inci- 
dental Fund'.  Money  apportioned  for 
free  textbooks  shall  be  credited  to  the 
'Free  Textbook  Fund'.  All  money  derived 
from  taxation  or  received  from  the  state 
for  the  erection  of  school  buildings, 
from  sale  of  school  sites,  schoolhouse 
or  school  furniture,  from  insurance, 
from  sale  of  bonds,  shall  be  placed  to 
the  credit  of  the  'Building  Fund',  Money 
derived  from  taxation  fur  the  retirement 
of  bonds  shall  be  credited  to  the  ¥Sink- 
ing  Fund*.  Money  derived  from  taxation 
for  the  payment  of  interest  on  bonded 
indebtedness  shall  be  credited  to  the 
'Interest  Fund'.  Receipts  from  delinquent 
taxes  shall  be  allocated  to  the  several 
funds  on  the  same  basis  as  receipts  from 
current  taxes,  except  that  where  the  pre- 
vious years'  obligations  of  the  district 
would  be  affected  by  such  distribution, 
the  delinquent  taxes  shall  be  distributed 
according  to  the  tax  levies  made  for  the 
years  in  which  the  obligations  were  in- 
curred. All  refunds  received  shall  be 
placed  to  the  credit  of  the  fund  from 
which  the  original  expenditures  were  made. 

Money  donated  to  the  school  district  shall 
be  placed  to  the  credit  of  the  fund  where 
it  can  be  expended  to  meet  the  purpose  for 
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which  it  was  donated  and  accepted. 

Money  received  from  any  other  source 
whatsoever  shall  be  placed. to  the 
credit  of  the  fund  or  fundsHesignated 
by  the  board.  No  treasurer  shall 
honor  any  warrant  unless  it  be  in  the 
proper  form,  and  each  and  every  warrant 
shall  be  paid  from  its  appropriate  fund, 
as  provided  by  law.  No  partial  payment 
shall  be  made  upon  any  school  warrant, 
nor  shall  any  interest  be  paid  upon  any 
such  warrant:  Provided,  that  tuition 
shall  be  paid  from  either  the  Teacher’s 
or  Incidental  Funds  if  no  part  of  the 
minimum  guarantee  is  used  for  such  pur- 
poses: Provided  further,  tuition  and 
transportation  costs  shall  be  paid  from 
either  the  Teachers'  or  Incidental  Funds 
when  the  school  in  any  district  has  been 
closed  on  account  of  temporary  combina- 
tion or  low  average  daily  attendance,  as 
provided  by  law:  Provided  further  that 
the  Board  of  Directors  shall  have  the 
power  to  transfer  from  the  incidental  to 
the  building  fund  such  sum  as  may  be  nec- 
essary for  the  ordinary  repairs  of  school 
property:  Provided  further,  that  after 
all  incidental  obligations  are  paid,  the 
board  of  directors  shall  have  the  power 
to  transfer  such  portion  of  the  balance 
remaining  in  the  Incidental  Fund  to  the 
Teachers'  Frund  as  may  be  necessary  for 
the  total  payment  of  all  contracted  obli- 
gations to  teachers:  Provided  further  that 
in  the  event  of  a balance  remaining  in  the 
sinking  or  interest  funds,  after  the  total 
outstanding  indebtedness  for  which  said 
funds  were  levied  is  paid,  the  said  board 
shall  have  the  power  to  transfer  such  un- 
expended balances  to  the  building  fund: 
Provided  further,  that  when  any  school 
district  has  been  disincorporated  by  state 
or  federal  agencies,  the  Treasurer  for  the 
school  district,  when  directed  by  the 
County  Superintendent  of  Schools,  shall 
use  the  balances  of  moneys  remaining  in 
any  or  all  funds  to  pay  outstanding  obli- 
gations of  said  district  and  shall  trans- 
fer the  unencumbered  balance  to  the  County 
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Interest  School  Moneys  for  distri- 
bution as  provided  in  Section  10390. 

No  county , township,  or  school  dis- 
trict treasurer  shall  honor  any  war- 
rant against  any  school  district  that 
is  in  excess  of  the  income  and  revenue 
of  such  school  district  for  the  school 
year  beginning  on  the  first  day  of 
July  and  ending  on  the  thirtieth  day  of 
June  following;  nor  shall  any  portion 
of  the  funds  mentioned  in  this  section 
be  applied  in  payment  of  any  teacher’s 
warrant  issued  prior  to  the  distribu- 
tion of  such  fund  in  accordance  with 
Section  10454,  Revised  Statutes,  1939." 

(Underscoring  ours.) 

There  is  no  particular  fund  designated  as  being  the 
recipient  of  money  distributed  as  the  result  of  an  election 
under  Senate  Bill  186.  Therefore,  the  applicable  portion  of 
Section  10366  is  that  part  which  has  been  underscored  by  us 
and  the  school  board  may  designate  the  fund  or  funds  to  be 
credited  with  the  liquidated  funds  so  distributed. 

With  regard  to  your  second  question,  we  believe  that 
the  case  of  State  ex  rel.  O’Bannon  v.  Cole,  119  S.W.  424,  220 
Mo.  697,  22  L.  R.  A.  (N.S.)  986,  will  suffice.  In  that  case 
the  board  of  directors  of  a school  district  adopted  the  fol- 
lowing order  (page  702,  Mo,): 

"'Whereas  it  has  come  to  the  knowledge 
of  the  board  of  education  that  small- 
pox exists  within  the  school  district; 
that  they  deem  it  necessary  that  all 
children  attending  school,  who  have  not 
been  vaccinated,  must  be  vaccinated  with- 
in thirty  days.’" 

This  order  was  adopted  pursuant  to  authority  granted 
in  Sections  9759  and  9764,  R.  S.  Mo.  1099#  Those  sections  are 
now  Sections  10420  and  10340,  R.  S.  Mo.  1939>  respectively,  and 
the  same  authority  still  exists.  Therefore,  if  the  order  was 
proper  at  that  time  it  would  also  be  proper  today. 

Under  that  order  two  children  were  excluded  from  the 
schools  because  they  had  not  been  so  vaccinated,  and  action  was 
brought  by  the  parent  of  the  children  to  have  them  reinstated. 
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In  deciding  in  favor  of  the  school  board,  the  Supreme  Court  of 
Missouri  had  this  to  say  in  220  Mo.,  1.  c.  706: 

“*  * *we  have  no  doubt  that  in  the 
event -of  a threatened  epidemic  of  small- 
pox such  boards  can  pass  a rule  exclud- 
ing all  pupils  who  have  not  been  vacci- 
nated. That  a person  who  has  never 
been  vaccinated  is  subject  to  the  con- 
tagion of  smallpox  is  general  knowledge. 

That  vaccination  has  reduced  the  ravages 
of  this  disease  is  also  general  knowl- 
edge. That  the  appearance  of  unvacci- 
nated pupils  in  a public  school  at  a time 
of  a smallpox  epidemic,  would  tend  to 
break  up  and  disorganize  a public  school, 
is  unquestioned.  That  the  school  board 
has  the  power  to  absolutely  suspend  the 
school  during  epidemics  of  contagious  or 
infectious  diseases,  we  think  can  hardly 
be  questioned.  No  court  would  compel  the 
opening  of  a school  under  such  circum- 
stances. The  power  here  exercised  was 
a very  similar  power,  and  if  these  rules 
are  reasonable,  we  see  no  reason  why  their 
enforcement  should  be  prohibited." 

In  citing.' the  ;case  of  In  the  Matter  of  Rebenack,  62  Mo.  App.  8, 
with  approval,  the  court  further  said,  220  Mo.,  1.  c.  707: 

"In  the  Rebenack  case,  supra,  it  is  said: 

‘In  the  nature  of  things,  it  must  rest 
with  the  boards  of  education  to  determine 
what  regulations  are  needful  for  a safe 
and  proper  management  of  the  schools,  and 
for  the  physical  and  moral  health  of  the 
pupils  entrusted  to  their  care.  If  such 
regulations  are  not  oppressive  or  arbi- 
trary, the  courts  cannot,  or  should  not, 
interfere . ' " 

It  appears,  therefore,  that  if  there  is  an  epidemic 
or  threat  of  an  epidemic  then  such  order  is  not  oppressive  or 
arbitrary  and  the  board  would  be  authorized  to  adopt  the  order, 
otherwise  not. 

Supposing  the  order  is  adopted,  you  then  desire  to 
know  whether  the  parent  would  violate  the  compulsory  school 
law  if  he  refused  to  have  his  child  vaccinated.  That  situation 
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Is  answered  in  the  same  case  of  State  ex  rel.  O’Bannon  v.  Cole, 
220  Mo.,  1.  c.  711,  wherein  it  Is  stated: 

"One  contention  of  respondent  is  that  by 
reason  of  the  Compulsory  School  Act  of 
1905,  Laws  of  1905 , p.  146,  the  rules 
in  question  would  force  him  to  violate 
that  law,  and  that  under  that  law  the 
rules  enforced  by  the  school  board  are 
void.  This  act  in  no  way  affects  these 
rules.  In  the  first  place  there  can  be 
no  prosecution  of  a parent  for  failing 
to  send  his  child  to  school  under  this 
Act  of  1905  until  after  an  officer  of 
the  school  district  has  notified  him  to 
send  such  child  and  then  if  he  fails  a 
prosecution  can  be  had.  Respondent  is 
in  no  danger  of  violating  this  law. 

The  act  makes  it  a misdemeanor  to  violate 
its  provisions  and  we  have  yet  to  hear 
of  a criminal  case  wherein  a defendant 
was  convicted  of  wilfully  violating  a 
law,  when  in  fact  he  has  manifested  the 
disposition  that  this  respondent  has  to 
comply  with  the  strict  letter  of  the  law. 

But  laying  aside  all  levity,  the  act  of 
the  school  board,  whose  officer  must 
initiate'  the  prosecution  by  giving  notice, 
would  be  an  absolute  defense.  Beyond  all 
thi§,  the  Act  of  1905  must  be  construed 
with  the  Whole  body  of  the  school  law  and 
when  so  construed  it  can  be  made  to  har- 
monize therewith  to  the  end  that  there 
would  be  no  violation  of  the  law.  The 
same  question  is  discussed  in  a way  in  the 
Minnesota  case,  supra,  wherein  the  court 
uses  the  language  herein  above  quoted.  It 
will  be  observed  that  the  court  says  that 
all  the  statutes  must  be  construed  together." 
(Underscoring  ours.) 

Therefore,  the  answer  to  the  latter  part  of  your  second 
question  is  in  the  negative, 

CONCLUSION 

In  the  premises,  it  is  the  opinion  of  this  department 

that: 
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(1)  The  real  estate  loans  and  other  investments 

in  which  county  school  funds,  exclusive  of  the  approved  in- 
vestments as  provided  in  Senate  Bill  162,  are  to  be  liqui- 
dated at  maturity  date  without  extension  thereof  and  the 
funds  received  from  such  liquidation  are  to  be  reinvested 
in  approved  investments  by  the  county  court,  unless  an 
election  is  held  pursuant  to  Senate  Bill  186,  and  if  such 
election  is  had  and  the  vote  is  in  favor  of  annually  dis- 
tributing the  capital  of  the  liquidated  county  and  township 
school  funds,  the  money  so  distributed  will,  under  Section 
IO366,  Laws  of  Mo.,  1943,  p.  893 j be  credited  to  the  fund 
or  funds  designated  in  the  discretion  of  the  school  board. 

(2)  If  there  is  an  epidemic  or  threat  of  an  epi- 
demic, of  small  pox  then  the  school  board  is  authorized  to 
adopt  an  order  requiring  all  children  to  be  vaccinated  against 
smallpox  before  they  are  permitted  to  enroll  in  and  attend 
school,  otherwise  not. 

(3)  If  the  school  board  is  authorized  to  adopt  an 
order _ requiring  pupils  to  be  vaccinated  for  smallpox  before 
enrollment  and  attendance  at  school,  the  parent  who  keeps  his 

'child  out  of  school  because  he  does  not  want  such  child  vac- 
cinated, does  not  violate  the  compulsory  school  law. 


Respectfully  submitted. 


J.  MARTIN  ANDERSON 
Assistant  Attorney  General 


APPROVED: 


j7“e."  tAYLor 

Attorney  General 
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DRAINAGE  DISTRICTS:  Section  12435,  R.  S.  19-&9^  authorises  the 
'■  "'**  county  court  to  use  the  maintenance*  fund*  of 

the  drainage  district  to  pay  engineering  costs 
incidental  to  estimate  of  cost  of  cleaning 
ditches  of  drainage  district. 


March  6,  1946 


honorable  1).  Vi,  Gilmore 
Assistant  Prosecuting  Att  unoy 
Scott  County 
'Vm ton , Missouri 


Do  ax*  Sir: 


Receipt  of  your 
this  department  is  horo.ey 
follows  ”, 


roouost  for  an  opinion  from 
acknowledged,  which  roads  ns 


"Tho  County  Court  of  Scott  County, 
Missouri,  requests  your  opinion  in 
tho  follow in  ■ matter: 

"Does  tho  County  Court  have  authority 
to  expend  funds  from  the  Maintenance 
fund  of  a Drainago  District  organized 
under  tho  provisions  of  Article  5, 
Chapter  79,  of  the  Revised  Statutes  of 
Missouri  for  1939,  in  payment  of  engi- 
neering costs  incidental  to  an  estimate 
of  the  cost  of  cleaning  out  the  ditches 
and  laterals  of  tho  Drainage  District 
in  accordance  with  tho  provisions  of 
dec.  12435,  K.  3.  ho.,  1939 

"Lection  12455,  It.  5.  ho.,  1939,  seems 
to  be  clear  on  this  point,  but  one  of 
the  Judges  of  our  Court  requests  your 
op  in  i on . 


' 1 The  p o titi on  p rovi ci o d 


or 


in  Section 


12435,  in  the  matter  now  before  the 
Court,  has  been  prosonted.  The  County 
Surveyor  is  not  considered  competent 
to  view'  the  promises  and  make  the  report 


Gilmore 


V* 


‘i  M 


Hon,  I), 


required  by  the  Statute.  The  Court 
is  cons idoring  employing  an  engineer 
to  make  the  report  required  by  Sec. 
12435.  And  the  question  is,  as  above 
stated,  does  the  court  have  authority 
to  pay  the  engineer  out  of  funds  now 
on  hand  in  the  Maintenance  fund  of  the 
Drainage  District  in  question. 

"The  matter  is  to  bo  considered  again 
on  Monday,  March  11th,  194G,  If  you 
could  give  us  your  opinion  prior  to 
that  date  It  would  bo  appreciated," 


Section  12435,  it,  2.  IJo,  1939,  referred  to  in  your 
letter,  provides: 


"’,'hon  any  ditchoc  or  othor  improvements 
constructed  under  this  article  need  to 
bo  enlarged,  cleaned  out,  obstructions 
removed  therefrom  or  new  work  done, 
five  or  more  of  the  owners  of  land 
originally  assessed  for  the  construction 
of  any  such  ditches,  or  other  improve- 
ments, may  file  a statement  in  writing 
with  the  county  clerk  sotting  forth  such 
necessity.  Upon  the  filing;;  of  such  state- 
ment, it  shall  be  the  duty  of  tho  county 
court,  at  its  noeit  meeting  thereafter,  to 
direct  the  district  engineer,  _or  an  engi- 
neer of  thoir  so loot Ion,  as  tho  case  may 
bo,  to  prooeod  at  one o to  viow  the  prom- 
ises and  t o make  a report1  to  tho  court  in 
writing  of  the  repairs  and  Improvements 
necessary  to  be  made  and  tho  probable  cost 
of  making;  such  Improvements  as  will  root  ore 
Idle  said  ditch,  drain  or  levy  to  an  effi- 
cient condition.  It  shall  be  tho  duty  of 
tho  county  court  to  forthwith  consider  said 
report  and  if  tho  court  finds  that  the  im- 
provements, or  any  of  them,  recommended  in 
said  report  should  be  made,  it  shall  direct 
the  district  engineer,  or  an  engineer  of 
thoir  selection,  as  the  case  may  be,  to 
proceed  with  all  due  diligence  in  tho  making 
of  such  repairs  and  Improvements , directing 
such  engineer  to  purchase  such  supplies  and 
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employ  such  labor  as  may  bo  necessary 
to  accomplish  such  repairs  and.  Improve- 
ments and  make  an  itemized  report  to  the 
court  In  that  behalf,  all  of  which  shall 
be  paid  out  of  tho  maintenance  fund  of 
that  district,  'if  It  shall  bo  foundry 
tho  court  that  repairs  and  improvements 
are  necessary  to  bo  made  at  a cost  in 
excess  of  the  money  available  from  the 
maintenance  fund,  then  it  should  be  the 
duty  of  the  court  to  dlroct  such  repairs 
or  improvements  to  be  made  as  may  be 
necessary  and  can  be  paid  out  of  the 
maintenance  fund  and  to  cause  the  clqrk 
thereof  to  sot  the  hearing  of  the  matter 
of  tho  levying  of  an  additional  tax  for 
such  improvements  as  cannot  be  made  out 
of  the  maintonance  fund,  for  hearing  on 
the  first  day  of  the  next  regular  terra 
of  the  county  court/ and  to  give  notice 
of  such  hearing  by  publication  in  throe 
issues  of  some  weekly  newspaper  publish- 
ed in  tho  county,  the  last  insertion  to 
be  prior  to  the  day  set  for  the  hearing, 
which  said  notice  may  be  in  tho  following 
f orm  j 

’'r.otlco  is  hereby  given  to  tho  land  owners 

of  drainage  district  No,  of  ; 

c ounty , li iss our i , that  a statement"  lias 
been  filed  with  the  undersigned  clerk  by 
five  or  more  land  owners  of  said  district, 
alleging  that  the  ditches  or  othor  improve- 
ments of  said  district,  should  be  enlarged, 
cleaned  out,  have1  obstructions  removed,  or 
now  work  done  and.  that  the  district  engi- 
neer has  viewed  tho  promises  and  reported 
to  the  court  the  necessity  for  repairs  and 
improvements  in  excess  of  tho  money  avail- 
able from  the  maintonance  fund  and  that 
said  statement  and  report  of  the  engineer 
has  been  set  down  for  hearing  on  tho  first 

day  of  tho  next term  of  the  county 

court  and  unless  good  cause  to  the  contrary 
be  shown,  tho  county  court  will  make  an 
order  requiring  tho  district  engineer,  or 
an  engineer  of  their  selection,  as  the  caso 


^ 


» 


Hon,  D. 


V1',  Gilmore  - 4 


may  bo,  to  cause  said  ditcho3  to  bo 
enlarged,  cloanod  out,  obstructions 
removed  therefrom  and  new  work  dono  as 
may  be  determined  by  the  court  and  the 
cost  of  said  work  will  be  divided  pro 
rata  according  to  the  original  assess- 
ment of  benefits  against  the  lands  in- 
cluded in  such  Drainage  District," 

( Empha sis  ours,) 

In  answer  to  your  request  tlio  pertinent  parte  of 
this  section  would  be  read  as  follows  a 

"When  any  ditches  or  other  improve- 
ments cons true tod  under  this  article 
need  to  be  cloanod  out  # «•  * five 
or  more  of  the  owners  of  land  orig- 
inally assessed  for  tho  construction 
of  any  such  ditches  *•  # may  file  a 

statement  in  writing  with  the  county 
clerk  setting  forth  such  necessity, 
it  shall  bo  the  duty  of  the 
county  court,  at  its  next  me o ting 
thereafter,  to  direct  # * an  engi- 
neer of  their  so  loot  ion,  to 

proceed  at  once  to  view  tho  premises 
and  to  make  a report  to  the  court  in 
writing  of  the  repairs  and  improve- 
ments necessary  to  bo  made  and  the 
probable  cost  of  making  such  improve- 
ments * -:=■  * •»  *-  * all  of  which 

shall  be  paid  out  of  the  maintenance 
fund  of  that  district. 


This 


to  the  present 
rule  as  found 
(2d)  307,  1.  c 
tion.  In  that 


section  seems  reasonably  clear  and  applicable 
situation,  to  are  of  tho  thought  that  the 
in  tho  case  of  Norberg  v,  Montgomery,  173  0,  t, 

itua- 


, 390,  should  be  applied  to 
ease  it  is  hold; 


;ho  ore sent 


»llulos  for  the  interpretation 
of  statutes  are  only  intended  to  aid  in 
ascertaining  tho  legislative  intent, 
"and  not  for  tho  purpose  of  controlling 
tho  intontion  or  of  confining  tho  op- 
eration of  the  statute  within  narrower 
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■ on 


o 


limits  than  was  intended  by  tho  law- 
maker Sutherland  on  Statutory  Gonst., 
Bee,  279,  IT  tho  Int ont ion  is  clearly 
expressed,  and  the  language  used  is 
without  ambiguity,  all  technical  rules 
of"  inoarpro tation  should  be  rejected. T 
State  ex  rel.  /sit) ash  Ry,  Go.  et  al.  v., 
Chain,  341  Jio.  19.  106  S.  W.  2d  893, 
loc.  cit.  399,  900, 11  (Emphasis  ours.) 


Conclusion 


it  in,  therefore,  tho  opinion  of  this  department 
that  said  section  does  authorize  tho  county  court  to  uso  the 
maintenance  fund  of  the  drainage  district  to  pay  the  engi- 
neering costs  Incidental  to  an  estimate  of  tho  cost  of  clean- 
ing out  the  ditches  and  laterals  of  tho  drainage  district  as 
suggested  in  your  ro quest. 


do a p c c tf ully  s ubmi 1 1 ed , 


J.  MAR Tin  AIDERS OH 

Assistant  Attorney  General 


APPROVED s 

f.  .8.  'i’AYLOR 
A 1 1 or n e j G o n oral 


j— * p Wr 

JOKES-MinfOB’A  LAW:  boats  to  be  assessed  aga^hst  ja  purchaser 

at  a tax  sale.  Purchaser  ctf  property  upon  Wt 
which  homestead  rights  are  established  not 
entitled  to  possession  during  period  of  re- 
demption. 


July  1,  1946 


Honorable  J*  lu  Gideon 
Prosecuting  Attorney 
Forsyth,  Missouri 


FILED 


Dear  Sir: 


We  hereby  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads  a3  follows: 


"Please  give  mo  your  official  opinion  on 
the  following: 

"1*  Reference  Chap.  74,  Art,  9,  Delinquent 
and  Back  Taxes,  Revised  Statutes  of  Mo.  1939, 
information  is  requested  as  to  the  proper 
costs  which  should  be  charged  a purchaser  at 
first,  second,  third  and  subsequent  tax  sales. 

It  has  boon  reported  to  me  that  these  costs 
vary  in  different  counties,  ranging  for  instance 
from  | 1.7 5 to  $7,00  for  costs  at  a third  sale. 
This  difference  is  not  due  to  costs  of  publica- 
tion as  the  low  cost  was  in  a county  that  had 
only  25  tracts  advertised  while  the  high  cost 
was  in  a county  that  had  over  250  tracts  ad- 
vertised. Ploase  inform  mo  what  the  statutory 
costs  are  for  first,  second,  third  and  subse- 
quent sales  and  give' mo  section  numbers  for 
reference, 

"2.  Reference  as  above.  Sec.  11135  states 
that  purchaser  is  entitled  to  possession  one 
year  from  date  of  sale,  homesteads  excepted. 

Does  this  mean  that  if  a homestead  is  pur- 
chased at  a tax  sale,  possession  can  be  taken 
immediately  after  the  sale,  if  it  is  purchased 
during  the  redemption  period?  If  not,  what  is 
the  meaning  of  the  term  * Homesteads  excepted’ 
in  Sec,  HISS?" 


I-Ion.  J,  R.  Gideon 


-2- 


In  reply  to  your  first  question,  we  would  like  to  point 
out  that  there  is  no  arbitrary  amount  of  money  which  may  be 
designated  to  cover  the  costs  of  every  sale  of  land  at  a tax 
sale  period.  In  that  regard,  it  may  also  be  said  that  the 
costs  will  generally  vary  between  any  two  pieces  of  property, 
although  each  nay  be  up  for  sale  at  the  first,  second,  third, 
or  subsequent  time.  A particular  statutory  charge  may  be 
entered  as  costs  against  one  piece  of  property  which  may  not 
occur  as  a charge  against  another. 

We  shall  cite  herein  the  various  statutory  provisions 
which  are  applicable  In  the  assessment  of  costs  as  the  result 
of  delinquent  taxes  on  property  which  may  be  charged  to  the 
purchaser  of  such  property  at  a tax  sale.  Also  included  in 
Chapter  74,  Article  9,  of  the  Revised  Statutes  of  Missouri, 
1939,  are  some  costs  which  are  levied  upon  one  who  redeems 
property  subsequent  to  a tax  sale,  and  costs  levied  in  con- 
nection with  legal  action  brought  to  enforce  tax  liens,  but 
these  will  not  be  included  in  this  opinion, 

i 

Section  111SS,  R.  S.  Mo,  1939,  provides: 


"The  county  collector  shall  cause  a copy  of 
such  list  of  delinquent  lands  and  lots  to  be 
printed  in  some  newspaper  of  general  circula- 
tion and  published  in  the  county,  for  three 
consecutive  weeks,  one  insertion  weekly,  be- 
fore such  sale,  the  last  insertion  to  be  at 
least  fifteen  days  prior  to  the  first  Monday 
in  Hovomber,  And  it  shall  only  be  necessary 
ill  the  printed  and  published  list  to  state 
in  the  aggregate  the  amount  of  taxes,  penalty, 
interest  and  cost  due  thereon,  each  year  sep- 
arately stated,  and  the  land  therein  described 
shall  be  described  in  forty-acre  tracts  or 
other  legal  subdivision,  and  the  lots  shall  be 
described  by  number,  block,  addition,  etc,: 
Provided,  however,  that  if  a part  or  parts 
of  any  forty-acre  tract  or  other  legal  sub- 
division or  lot  is  assessed  on  the  tax  books 
to  two  or  more  parties  as  owners  thereof, 
then,  as  to  such  land  or  lots,  such  list 
shall  be  so  prepared  and  separated.  To  such 
list  shall  be  attached  and  in  like  manner  so 
printed  and  published  a notice  that  so  much 
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of  said  lands  and  lots  as  may  be  necessary 
to  discharge  the  taxes,  interest  and  charges 
which  may  be  due  thereon  at  the  time  of  sale 
will  be  sold  at  public  auction  at  the  court- 
house door  of  such  county,  on  the  first  don- 
day  in  November  next  thereafter,  commencing 
at  ten  o'clock  of  said  day  and  continuing 
from  day  to  day  thereafter  until  all  are 
offered*  The  county  collector  shall,  on  or 
before  the  day  of  sale,  insert  at  the  foot 
of  such  list  on  his  record  a copy  of  such 
notice  and  certify  on  said  record  immediate- 
ly following  such  notice  the  name  of  the 
newspaper  of  the  county  in  which  such  notice 
was  printed  and  published  and  the  dates  of 
insertions  of  such  notice  in  such  newspaper* 
The  expense  of  such  print ing  shall  be  paid 
out  of  t'lio  "county  treasury  and  shalT~not  ex- 
ceedThe  rate  fixed  in  the  c ount y pr in t ing 
contract,  'if  any /but  in  no  event  to  exceed 
one  dolTar~7or  each  description*  wETch  cost 
of  "printing  at  the  rate  paid  5y  the  county 
shall  be  taxecf  as  part  of  the  costs  of  the 
sale  oT~ any  IahH~ or  Tot  contained  In  such 
list,  (Under scoring  ours ,)  ~~~ 


This  section  was  held  to  be  constitutional  in  the  case 
of  State  ex  rel*  Karbe  v.  Bader,  78  S*  V!,  (2d)  835,  336  Mo* 
259. 

Section  11129,  H*  S*  Ho.  1939,  provides; 


"If  at  the  first  offering  of  sal©  of  any 
tract  of  land  or  lot  -under  the  provisions 
of  this  law  no  person  shall  bid  therefor 
a sum  equal  to  the  delinquent  taxes  thereon 
v/ith  interest,  penalty  and  costs,  then  the 
clerk  of  the  sale  shall  note  such  fact  in 
his  record  of  sale  and  the  county  collector 
shall  note  a recital  thereof  in  his  record 
containing  the  list  of  delinquent  lands  and 
lots,  and  said  tracts  of  land  or  lots  shall 
be  again  offered  for  sale,  at  the  next  sale 
of  dclincmont  lands  and  lots  as  In  this  law 
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provided,  if  such  lands  or  lots  be  a.t  such 
time  delinquent.  If  at  the  second  offering 
for  sale  no  person  shall  bid  therefor  a sum 
equal  to  the  then  delinquent  taxes  thereon 
with  interest,  penalty  and  costs,  then  the 
clerk  of  the  sale  shall  note  such  fact  upon 
his  record  of  the  sale,  and  the  county  col- 
lector shall  enter  a recital  of  such  fact 
in  his  record  book  containing  the  list  of 
delinquent  lands  and  lots,” 


Under  this  section,  the  property  may  be  offered  for  sale 
a second  time.  All  of  the  coots  of  the  first  offer  are  to  be 
included  in  the  costs  of  the  second  sale,  along  with  the  costs 
of  such  sale,  so  that  the  costs  at  the  second  offering  would 
probably  be  higher  for  a given  piece  of  property. 

Regarding  subsequent  offerings  of  the  property,  if  it  has 
not  been  purchased  at N either  of  the  first  two  sales.  Section 
11130,  R,  S.  Mo.  1939,  provides: 

”Whenever  any  lands  have  been  or  shall  here- 
after be  offered  for  sale  for  delinquent  taxes, 
interest,  penalty  and  costs  by  the  collector 
of  the  proper  county  for  any  two  successive 
years  and  no  person  shall  have  bid  therefor  a 
sum  eoual  to  the  delinquent  taxes  thereon, 
interest,  penalty  and  costs  provided  by  law, 
then  such  county  collector  shall  at  the  next 
regular  tax  sale  of  lands  for  delinquent  taxes, 
sell  same  to  the  highest  bidder,  and  there 
shall  be  no  period  of ■ redemption  from  such  sales. 

Ho  certificate  of  purchase  shall  issiie  as  to  such 
sales  but  the  purchaser  at  such  sales  shall  he 
entitled  to  the  immediate  Issuance  and  delivery 
of  a collector’s  deed.  If  any  lands  or  lots  are 
not  sold  at  such  third  offering,  then  the  Col- 
lector, in  his  discretion,  need  not  again  ad- 
vertise or  offer  such  lands  or  lots  for  sale 
oftener  than  once  every  five  years  after  the 
third  offering  of  such  lands  or  lots,  and  such 
offering  shall  toll  the  operation  of  any  appli- 
cable statute  of  limitations.  A purchaser  at 
any  sale  subsequent  to  the  third  offering  of 
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any  land  or  lots  shall  be  entitled  to  the 
immediate  issuance  and  delivery  of  a col- 
lector’s deed  and  there  shall  be  no  period 
of  redemption  from  such  sales:  Provided, 
however,  before  any  purchaser  at  a sale  to 
which  this  section  is  applicable  shall  be 
entitled  to  a collector’s  deed  it  shall  be 
the  duty  of  the  collector  to  demand,  and 
the  purchaser  to  pay,  in  addition  to  his 
bid,  all  taxes  due  and  unpaid  on  such  lands 
or  lots  that  became  due  and  payable  on  such 
lands  or  lots  subsequent  to  the  date  of  the 
taxes  included  in  such  advertisement  and 
sale.  In  the  event'  the  real  purchaser  at 
any  sale  to  which  this  section  is  applicable 
shall  be  the  owner  of  the  lands  or  lots  pur- 
chased, or  shall  be  obligated  to  pay  the 
taxes  for  the  non-payment  of  which  such  lands 
or  lots  were  sold,  then  no  collector’s  deed 
shall  issue  to  such  purchaser,  or  to  anyone 
acting  for  or  on  behalf  of  such  purchaser, 
without  payment  to  the  collector  of  such 
additional  amount  as  will  discharge  in  full  > 
all  delinquent  taxes,  penalty,  interest  and 
costs," 


Each  time  a particular  piece  of  property  is  offered  for 
sale  3ome  co3 ts  will  he  added,  at  least  in  the  process  of  ad 
vert is ing  the  s ame , 

Section  11135,  R.  S,  Ho,  1939,  provides: 


"After  payment  shall  have  been  made  the 
county  collector  shall  give  the  purchaser 
a certificate  in  writing,  to  be  designated 
as  a certificate  of  purchase,  which  shall 
carry  a numerical  number  and  which  shall 
describe  the  land  so  purchased,  each  tract 
or  lot  separately  stated,  the  total  amount 
of  the  tax,  with  penalty,  interest  and  costs, 
and  the  year  or  years  of  delinquency  for  which 
said  lands  or  lots  ^7ere  sold,  separately  stated, 
and  the  aggregate  of  all  such  taxes,  penalty, 
interest  and  costs,  and  the  sum  bid  on  each 
tract.  If  the  purchaser  bid  for  any  tract  or 
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lot  of  l&nd  a sum  In  excess 


of 


the  de- 


linquent tax,  penalty,  interest  and  costs 
for  which  said  tract  or  lot  of  land  w as 
sold,  such  excess  sum  shall  also  bo  noted 
in  the  certificate  of  purchase,  in  a sepa- 
rate column  to  he  provided  therefor*  Such 
certificate  of  purchase  shall  also  recite 
the  name  and  address  of  the  owner  or  re- 
puted owner  if  known,  and  if  unknown  then 
the  party  or  parties  to  whom  each  tract  or 
lot  of  land  was  assessed,  together  with  the 
address  of  such  party,  if  known,  and  shall 
also  have  incorporated  therein  the  name  and 
address  of  the  purchaser*  Such  certificate 
of  purchase  shall  also  contain  the  true  date 
of  the  sale  and  the  time  when  the  purchaser 
will  be  entitled  to  a deed  for  said  land, 
if  not  redeemed  as  in  this  law  provided,  and 
the  rate  of  Interest  that  such  certificate 
of  purchase  shall  bear,  which  rate  of  interest 
shall  not  exceed  the  sum  of  ten  per  cent  per 
annum.  Such  certificate  shall  bo  authenticated 
by  the  county  collector,  who  shall  record  the 
same  in  a permanent  record  book  in  his  office 
before -delivery  to  the  purchaser » Such  certifi- 
cate shall  be  assignable , but  no  assignment 
thereof  shall  be  valid  unless  endorsed  on  such 
certificate  and  acknowledged  before  some  officer 
authorized  to  take  acknowledgment  of  deeds  and 
an  entry  of  ouch  assignment  entered  in  the  record 
of  said  certificate  of  purchase  in  the  office  of 
the  county  collector.  For  each  certificate  of 
purchase  issued , including  .the  recording  of  the 
same,  the  county 
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non-resident  of  the  state,  until  such  pur- 
chaser or  assignee  of  such  purchaser,  as  the 
case  may  he,  shall  have  complied  with  the 
provisions  of  section  11127  pertaining  to 
non-re3ident  purchasers, 11  (Underscoring  ours,) 


This  fifty-cent  fee  Is  assessable  only  at  the  first  and 
second  -sales , since  in  subsequent  sales  the  purchaser  is  en- 
titled to  a collector’s  deed  and  not  a certificate  of  purchase, 
as  provided  In  Section  11130,  supra,  wherein  it  is  stated,  Mno 
certificate  of  purchase  shall  issue  as  to  such  sales  but  the 
purchaser  at  such  sales  shall  be  entitled  to  the  'immediate 
Issuance  and  delivery  of  a collector’s  deed,"  Although  the 
.twenty-five  cent  fee  for  noting-  any  assignment  of  any  certifi- 
cate ''is  not  to  be  treated  as  part  of  the  cost  of  such  sale,  it 
is  a proper  charge  which  the  county  collector  may  assess  for 
such  act. 


Section  11130,  R,  3,  Ho,  1939,  provides; 


"The  clerk  of  the  county  court  shall  attend, 
either  in  person  or  by  deputy,  asr  the  clerk 
of  the  sale  of  such  delinquent  land,  and  shall 
enter  the  same  on  a sufficient  record  book 
giving  a description  of  the  proper  tract  or 
lot,  showing  hov;  much  of  each  was  sold,  to 
whom,  and  the  price,  or  whether  the  same  re- 
mains unsold.  For  his  services  as  in  this 
section  providecTHo  shall  receive  the  sum  of 


tweiroy-fivo 
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"cents 


each  tract  of"*land  or 
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ana  paid  py  "the  ^purchaser which  foo“aImlT’i 
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record,u  (Underscoring  ours,) 


This  section  is  applicable  to  any  of  the  sales. 


ction  11150, 


3,  ho,  1939,  provides* 


,fouch  conveyance  shall  be  executed  by  the 
county  collector,  under  his  hand  and  seal, 
witnessed  by  the  county  clerk  and  acknowl- 
edged before  the  county  recorder  or  any 
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o ih ei1  officer  authorised  to  take  acknowl- 
edgments and  the  same  shall  be  recorded  in 
the  recorder’s  office  before  delivery;  a 
fee  for  recording  shall  be  paid,  by  the  pur- 
clias er  and  shall  be~~lncluc[ea  lii  The  costs'" 
of  sale,  Sucli " cTeecT  shall  be  prima  facie- 
evidence  that  the  property  conveyed  was 
subject  to  taxation  at  the  tin©  assessed, 
that  the  taxes  were  delinquent  and  unpaid 
at  the  time  of  sale,  of  the  regularity  of 
the  sale  of  the  premises  described  in  the 
deed,  and  of  the  regularity  of  all  prior 
proceedings,  that  said  land,  or  lot  had  not 
been  redeemed  and  that  the  period  therefor 
had  elapsed,  and  prima  facie  evidence  of  a 
good  and  valid  tloie  in  fee  simple  in  the 
grantee  of  said  deed;  and  such  deed  shall 
be  in  the  following  form,  as  nearly  as  the 
nature  of  the  case  will  admit,  namely g” 
(Form  omitted,)  (Underscoring  ours.) 


The  fee  included  here  .is  the  same  as  recording  any  other 
instrument  in  the  recorder’s  office. 

Section  11102,  H,  8,  !To.  1909,  provides; 


"Fees  shall  be  ’ allowed  for  'services  rendered 
under  the  provisions, of  this  article,  as 
follows  * To  the  collector,  except  in  such 
cities,  two  per  cent'  on  all  sums  collected; 
in  such  cities,  two  per  cent  on  all  sums 
c olio c ted- -such  per  cent  to  be  taxed  as 
cost  and  collected  from  the  party  redeeming. 


■ x'O 
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tract,” 


The  last  sentence  of  this  section  may  be  assessed  as  costs 
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by  the  collector  of  your  county 


These  are  all  of 
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as  costs  of  the  sale  of  a piece 
hunger  Lav;,  Chapter  74,  Article 


of  property  under  the  Jones* 
' ho,  1939,  In  the 
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absence  of  an  itemised  statement  of  costs  at  the  many  sales 
we  cannot  undertake  to  determine  the  reasons  why  such  costs 
are  at  variance. 

Therefore,  as  may  he  readily  seen,  there  is  no  arbitrary 
sum  as  to  which  we  may  advise  you  for  the  costa  to  be  assessed 
for  any  particular  piece  of  property  nor  for  any  particular 
sale,  although  the  sections  cited  herein  aro  applicable  In  the 
determination  of  such  costs. 

Your  second  question  involves  that  part  of  Section  11135, 
R*  3,  Mo,  1939,  which  states* 


"The  purchaser  of  any  tract  or  lot  of  land 
at  sale  for  delinquent  taxon , homesteads 
excepted,  shall  at  any  time  after,  one  year 
from  the  date  of  sale  be  entitled  to  the 
immediate  possession  of  the  premises  so  pur- 
chased during  the  redemption  period  provided 
for  in  this  law,  unless  sooner-  redeemed:-;:- 


The  "redemption  period"  referred  to  in  this  section  is 
provided  by  Section  11145.,  K,  S,  ho,  1939,  which  states  j 


"The  owner  or  occupant  of  any  land  or  lot 
sold  for  taxes,  or  any  other  persons  having 
an  interest  therein,,  may  redeem  the  same  at 


any  time  during  rhe  x v;o 
in  the  following  manner; 


years'  noxF" ensuHr);'- 


-n> 


y } ; GilG 

use  of  the  pi 
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county  collector,  for  the  use  of  the  pur 


of  the  purchase  money  named  in  his  certifi- 
cate of  purchase  and  all  the  costs  of  the 
sale  together  with  interest  at  the  rate 
specified  in  such  certificate,  not  to  ex- 
ceed ton  per  centum  annually,  with  all  sub- 
sequent taxes  which  have  been  paid  thereon 
by  the  purchaser,  his  heirs  or  assigns, 
with  interest  at  the  rate  of  eight  per 
centum  por  annum  on  such  taxes  subsequently 
paid,  and  in  addition  thereto  the  person 
redeeming  any  land  shall  pay  the  costs 
incident  to  entry  of  recital  of  such  re- 


Hon.  J,  JR.  Gideon 


-10 


demption.  "Upon  deposit  with  the  county 
collector  of  the  amount  necessary  to  .re- 
deem as  hereto  provided,  it  shall  he  the 
duty  of  the  county  collector  to  mail  to 
the  purchaser,  his  heirs  or  assigns,  at 
the  la3t  postoffice  address  if  known,  and 
if  not  known,  then  to  the  address  of  the 
purchaser  as  shown  in  the  record  of  the 
certificate  of  purchase,  notice  of  such 
deposit  for  redemption,  Jhich  notice, 
given  as  herein  provided,  shall  stop  pay- 
ment to  the  purchaser,  his  heirs  or  assigns, 
of  any  further  interest  or  penalty*  In  case 
the  party  purchasing  said  land,  his  heirs  or 
assigns,  fails  to  take  a tax  deed  for  the, 
land  so  purchased  within  six  months  after 
the  expiration  of  the  two  years  next  follow- 
ing the  date  of  sale,  no  interest  shall  be 
charged  or  collected  from  the  redempt loner 
after  that  time,'1  (Underscoring  our3*) 


Therefore,  at  any  time  before  the  expiration  of  the  two- 
year  period  immediately  following  the  date  of  the  tax  sale  at 
which  the  property  was  purchased,  the  owner  or  occupant  of 
the  land  lias  an  absolute  right  to  redeem  tho  property.  Tills 
extinguishes  all  property  rights  of  the  purchaser  at  the  tax 
sale  in  that  particular  parcel. 


Under  Section  11135,  supra,  such  purchaser  has  tho  right 
to  immediate  possession,  of  the  property  so  purchased  at  any 
time  aft or  tho  expiration  of  one  year  from  the  date  of  sale, 
except  in  tho  case  of  a homestead,  Ono  who  purchases  property 
upon  which  homes  toad  rights  are  established  is  not  entitled  to 
immediate  possession  at  the  expiration  of  one  year  from  the 
date  of  sale  under  Section  11135,  but  instead  is  to  be  denied 


quch  right 


no  refer 


; ion  11140,  .JR*  S, 


l-Io.  1930,  which  provides : 


uXf  no  person  shall  redeem  the  land 
for  taxes  within  two  years  from  the 
at  tho  expiration  thereof,  and  on  p 
of  certificate  of  purchase , and’  to 


s sold 
sale, 
roduc t Ion 
case  the 


certificate  covers  only  a part  of  a tract • or 


lot  of  land,  then  accompanied  with  a survey 
or  description  of  such  part,  made  by  the 


* 


► 
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county  surveyor,  the  collector  of  the  county 
in  which  the  3 ale  of  such  lends  took  place 
shall  execute  to  the  purchaser,  his  heirs  or 
assigns,  in  the  name  of  the  state,,  a con- 
veyance of  the  real  estate  so  sold,  which 
shall  vest  in  the  grantee  an  absolute  estate 
in  fee  simple,  subject,,  however  to  all  claims 
thereon  for  unpaid  taxes  except  such  unpaid 
taxes  existing  at  time  of  the  purchase  of  said 
lands  and  the  lien  for  which  taxes  was  inferior 
to  the  lien  for  taxes  for  which  said  tract  or 
lot  of  land  was  3 old#  In  making  such  convey- 
ance, when  two  or  more  parcels,  tracts,  or 
lots  of  land  are  sold  for  the  non-payment  of 
taxes  to  the  same  purchaser  or  purchasers,  or 
the  same'  person  or  persons  shall  in  anywise 
become  the  ov/ner  of  the  certificates  thereof, 
all  of  such  parcels  shall  be  included  in  one 
deed#'* 


There  is  no  such  exception  in  this  section#  Therefore , 
the  effect  of  Section. 11135  would  be  to  deny  the  purchaser  of 
property ^ upon  which  homestead  rights  are  established,  the 
right  to  possession  for  an  additional  year,  or  in  other  words 
for  two  years  after  the  date  of  the  tax  sale# 


It  is 


hero loro 


under  Chapter  74,  Article  9, 


ie  opinion  of  this  department  that, 


<:< 

« 


.10  , 


193( 


there  is  no 


arbitrary  sun  which  may  be  assessed  as  costs  for  first, 
second,  third  and  subsequent  tax  sales  * The  following  sec- 
tions are  applicable  in  the  assessment  of  costs  to  one  who 
purchases  property  at  such  sale -•11126,  11129,  11130,  11133, 
11139,-  11150,  R,  S#  Mo,  1939# 


Section  11135 


opinion  of  this  department  that,  .under. 


o # 


: io  • 1939 


che  our eraser 


property  at 
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a  tax  sale,  upon  which  homestead  nights  are  established,  is 
not  entitled  to  possession  thereto  during  the  period  of  re- 
demption, or  in  other  words,  for  a period  of  two  years  follow- 
ing the  date  of  the  tax  sale. 


Respectfully  submitted, 


J.  MART  III  AHIMROON 
Assistant  Attorney  General 


APPRO  VIA)  j 


Attorney  General 


.1, 


* ■ SHERIFFS:: v ' - 
/ COUNTY  COURTS: 


- 

Under  House  Bill  S99»  the  sheriff  is  responsible 
for  feeding  prisoners  in  the  county  jail  in 
counties  of  the  third  class* 


Honorable  D.  Wilson  Gil  ore 
Assistant  Prosecuting  Attorney 
Scott  County 
Benton,  Mi soouri 


Dear  Sir: 


Your  letter  has  been  received  requesting  an  official 
opinion  reading  as  follows: 

"The  County  Court  of  Scott  County  request 
information  from  your  Office  concerning  in- 
terpretation of  the  Legislative  enactment 
concerning  feeding  of  prisoners  in  the  County 
jail. 

"No  doubt  you  have  received  other  inquiries 
on  this  subject.  lone  of  the  County  Courts 
in  the  surrounding  Counties  seems  to  know 
just  what  they  are  supposed  to  do  under  the 
new  lav/. 

"if  your  office  has  prepared  an  opinion  on 
the  subject,  we  would  like  to  have  a copy. 

I.f  you  have  not  prepared  an  opinion,  would 
you  please  advise  us  as  to  your  interpreta- 
tion of  the  new  law  providing  that  the  County 
Courts  are  to  assume  the  responsibility  of 
feeding  prisoners  in  the  County  jail." 

Investigation  discloses  that  Scott  County  has  a population 
of  30,377,  and  an  assessed  valuation  of  £16,074,202.00,  thus 
bringing  it  within  the  category  of  counties  of  the  third  class. 

House  Bill  899,  enacted  by  the  63rd  General  Assembly,  was 
passed,  with  an  emergency  clause,  and  wv.s  approved,  by  the  Governor 

on  April  19,  194-6,  thus  making  it  effective  as  of  that  date. 

This  bill  pertains  to  sheriffs  in  counties  of  the  third  class, 
and  Section  4 of  the  bill.  In  part,  provides: 

sheriff  shall  have  the  custody  and  care 

/gr  p arsons  lodged  In  the'  county  j ail  and~shal  1 
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furnish  them  with  olean  quarters  and  whole- 
some food*  At  the  end  of  each  month  the 
sheriff  shall  submit  to  the  county  court  a 
statement  supported  by  hie  oath  or  affirma- 
tion of  the  actual  cost  incurred  by  him  in 
the  feeding  of  persons  under  his  custody 
together  with  the  names  of  the  persons,  the 
number  of  days  each  spent  in  the  jail,  and 
whether  or  not  the  expenditure  is  properly 
chargeable  to  the  county  or  to  the  state 
under  the  law.  The  county  court  shall  audit 
said  statement  and  draw  & warrant  on  the 
county  treasury  for  the  amount  of  the  actual 
cost  payable  to  the  sheriff,  # * *w 
(Emphasis  ours) 

The  wording  Of  this  section  io  unambiguous  and  clearly 
places  the  duty  and  responsibility  of  feeding  persons  lodged 
in t he  county  jail  upon  the  sheriff.  Section  4,  supra,  furr 
ther  provides  that  the  county  court  shall  draw  a warrant  on 
the  county  treasury  to  reimburse  the  sheriff  for  the  actual 
cost  incur  ed  by  him  in  the  feeding  of  persons  under  his 
custody,  after  a proper  statement  as  prescribed  in  this  sec- 
tion has  been  submitted  to  the  county  court  by  the  sheriff. 

Further,  it  is  our  opinion  that  Section  4 of  House  Bill 
899  places  no  responsibility  on  the  county  courts  of  third 
class  counties  for  feeding  persons  lodged  in  the  county  jail. 

• Respectfully  submitted. 


APPROVED i 


HI CM A RD  F . THO  ; P SON 

Assistant  Attorney  General 


J.  E,  TAYLOR 
Attorney  General 


T 


SCrIOOLo:  School  district  doos  not  have  the  power  to  improve 
adjacent  city  streets  and  this  power  is  given  to 
cities  of  the  fourth  class  by  Section  7197,  R.  S. 

■ >-  Mo.  1939. 


September  20,  194G 


Honorable  Robert  L.  Gideon 
Prosecuting  Attorney 
Taney  County 
Forsyth,  Missouri 


FI  LED 


Dear  Sir: 

\° 

We  hereby  acknowledge  receipt  of  your  letter  of 
recent  date,  requesting  an  opinion  from  tills  department, 
which  roads  as  follows: 


M Would  you  kindly  give  me  an  opinion 
on  the  following  questions V 

"1,  Can  a school  district  expend  its 
incidontials  fund  in  blacktopping 
streets  adjacent  to  the  school  build- 
ing, The so  are  city  streets  and  aro 
not  the  property  of  the  school  district. 

"2,  If  a school  district  is  not  author- 
ised by  lav/  to  blacktop  or  maintain  any 
such  street  or  streets,  whoso  duty  is  it 
to  do  so Y This  is  in  a city  of  the 
fourth  class." 


Your  letter  presents  two  distinct  questions,  which 
will  be  answered  in  the  order  presented. 

All  monies  received  by  school  districts  must  be  used 
for  school  purposes  as  provided  by  Soction  10366,  Laws  1943, 
p.  893,  bee.  1,  which  reads  in  part  as  follows: 


"All  school  moneys  received  by  a school 
district  shall  bo  disbursed  only  for  the 
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purposes  for  which  they  were  levied, 
collected  or  received.  There  is  hereby 
created  the  following  funds  for  the  ac- 
counting of  all  school  moneys:  Teachers’ 
Fund,  Incidental  Fund,  Free  Textbook  Fund, 
Building  Fund,  Sinking  Fund,  and  Interest 

"1 , 1 1 Ti^v  r*5  ' ",  iif.  ' I.  '■  *.  ,'r,  i,  I .*fc 


There  is  no  obligation  imposed  on  school  districts  for 
the  Upkeep  of  city  streets  adjacent  to  their  property . Under 
the  above  statute  all  monies  are  specif ically  assigned  to  a 
certain  fund  and  the  purpose  for  spending  the  money  out  of 
each  fund  is  also  well  defined.  The  only  possible  fund  that 
an  obligation  of  this  type  could  be  chargeable  to  would  be  the 
Incidental  fund.  Money  credited  to  this  fund  must  come  from 
revenue  derived  from  taxation  for  Incidental  purposes.  There- 
fore, it  will  be  necessary  to  determine  what  is  meant  by  Inci- 
dental expenses.  We  believe  that  incidental  expenses  here 
refer  to  the  expenses  of  a school  district,  A similar  situation 
was  decided  by  the  Supreme  Court  of  South  Dakota  in  the  case  of 
F,  C,  Austin  Iflfg,  Co,  v.  Twin  Brooks  TP.,  Grant  County,  91  H.W, 
471,  In  this  case  there  was  a similar  statute  that  provided  for 
levying  taxes  to  defray  the  Incidental  expenses  of  a town.  In 
limiting  the  expenditure  chargeable  to  Incidental  expenses,  the 
court  stated,  1.  c,  472; 


”•»  * While  the  term  ! incidental’  has 

no  clearly  defined  meaning.  It  cannot  be 
extended  beyond  expenses  necessarily  in- 
cident to  the  ordinary  conduct  of  the  town 
business,  ana  certainly  not  to  expenditures 
not  provided  for  by  taxation,  * u-  * •*  » 11 


Therefore,  the  incidental  expenses  In  our  proposition  should  be 
used  to  defray  the  expenses  of  a school  district  and  could  not 
be  used  for  improving  an  adjacent  city  street,  because  the 
school  district  Is  not  Imposed  with  this  duty. 

In  answer  to  your  second  question,  I diroct  your  attention 
to  Section  7197,  R,  S,  Mo,  1939,  which  provides: 

"The  cities  coining  under  the  provisions 
of  this  artiolo,  in  their  corporate  capa- 
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cities  are  authorized  and  empowered  to 
enact  ordinances  for  the  following  pur- 
poses in  addition  to  the  other  powers 
granted  by  law:  First.  To  levy  and 
collect  taxes  for  general  revenue  pur- 
poses on  all  mixed,  personal  and  real 
property  within  the  limits  of  said  city, 
taxable  according  to  the  laws  of  this 
state,  Second,  To  open  and  improve 
streets,  avenues,  alleys  and  other  high- 
ways, and  to  make  sidewalks  and  build 
bridges,  culverts,  drains  and  sewers 
within  the  city,  and  to  establish  grades 
for  all  improvements  herein  mentioned. 

Such  ordinances  as  may  relate  to  any 
public  work  or  improvements  of  any  kind 
shall  authorize  the  particular  work  to  be 
done  or  improvements  to  be  made,  and  shall 
specify  the  general  character  and  extent 
thereof,  the  material  to  be  used  therein 
and  in  the  alternative,  if  desirable,  and 
the  manner  and  regulations  under  which  any 
such  public  work  or  Improvement  shall  be 
executed.  Cities  of  the  fourth  class  shall 
have  and  exercise  exclusive  control  over 
all  streets,  alleys,  avenues  and  public 
highways  within  the  limits  of  such  city,'1 


The  above  quoted  statute  clearly  gives  a city  of  the  fourth 
class  power  to  maintain  and  to  Improve  streets  within  the 
limits  of  said  city. 


Cone lusion 


Therefore,  it  Is  the  opinion  of  this  department  that  a 
school  district  cannot  expend  Its  incidental  fund  to  Improve 
city  streets ; and,  further,  that  a city  of  the  fourth  class 
lias  power  to  maintain  and  improve  streets  within  the  limits 
of  the  city. 


Respectfully  submitted, 

APPROVED:  PERSHING  WILSON 

Assistant  Attorney  General 

77  E * TAYLOR  ~ 

Attorney  General 


C ONfJESVATI ON  COMB 1 S SI  ON : 
AND  FISH  AND  GAME: 


IN  Rgj  Section  40(a)  Article:  TV,  Constitution 
1945,  is  self- enforcing  and  It  is  not  necessary 
for  the  Legislature  to  enact  a statute  permittir 
the  Conservation  Commission  to  promulgate  rules 
and  regulations.  Construing  House  Bill  //36G. 


March  12,  1S46 


Honorable  Clark  H.  Gore 

Prosecuting  Attorney,  Atchison  County 

Rock  Port,  Missouri 


FILED 


Dear  Mr . Gore  j 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion,  which  reads: 


"I  have  a Fish  and  Game  problem  on  which  I 
would  appreciate  your  opinion. 

"The  Wildlife  and  Forestry  Code  of  Missouri, 
put  out  by  the  Conservation  Commission,  sot3 
out  various  rules  and  regulations,  some  cf 
which  are  duly  enacted  statutes,  and  others 
are  merely  rules  of  the  commission. 

" The  local  game  warden  has  made  an  affidavit 
charging  a man  with  fishing  without  a license 
illegally  using  a trammel  net,  and  catching 
and  having  in  his  possession  game  fish  in  a 
closed  season. 

"Of  course  Section  0918,  R.  S.  Mo.  1959,  makes 
It  a misdemeanor  to  fish  without  a license., 
but  the  other  violations  are  not  covered  by 
statute  and  not  too  clear  in  the  rules  and 
regulations  of  the  commission.  Sec.'  62  and  55. 

”1  also  have  Senate  Dill  No.  36G,  which  re- 
peals the  old  fish  and  game  law,  and  enacts 
20  new  sections  in  lieu  thereof,  Thi3  bill 
attempts  to  give  the  commission  authority 
to  enact  rules  and  regulations,  the  violation 
of  which  will  he  misdemeanors,  and  punishable 
in  courts  of  law.  This  authority  is  referred 
to  frequently  in  the  bill,  but  is  not  specif- 
ically given,  as  I read  it. 

r,I  would  like  to  have  your  opinion  on: 

wl*  Under  present  lav/,  are  violations  of  the 


Hon*  Clark  H.  Gore  -2- 


wildlifo  and  forestry  code  punishable  by 
criminal  action  as  misdemeanors,  when 
the  acts  complained  of  are  not  covered 
by  statute? 

f,2.  If  this  new  bill  is  enacted,  will  the 
commission  have  power  to  make  rules  which 
will  have  the  force  of  statute  and  be 
punishable  In  courts  of  law? 

"I  inclose  my  information  (copy)  in  this  case, 
and  wish  you  would  look  it  over*  The  defend* 
ant  says  nobody  is  going  to  make  him  buy  a 
license  or  pay  a find,  and  he  will  take  the 
case  to  the  Supreme  Court  to  prove  he  is  right. 

■ In  answer  to  your  first  Inquiry,  we  are  enclosing  a copy  of 
an  official  opinion  rendered  by  this  department  under  date  of 
July  17,  1945,  to  Honorable  John  H.  Keith,  Prosecuting  Attorney 
of  Iron  County,  holding  that  .Section  8967,  R.  S.  Mo.  1959,  fixes 
a penalty  for  the  violation  of  reasonable  rules  and  regulations 
adopted  and  promulgated  by  the  Conservation  Commission  of  the 
State  of  Missouri.  It  is  our  Opinion  that  the  enclosed  opinion 
fully  answers  your  first  Inquiry. 

As  to  the  second  request  in  your  letter,  it  is  not  the 
policy  of  this  department  to  pass  upon  the  validity  of  bills 
introduced  by  the  General  Assembly  until  acme  arc  finally  pass- 
ed and  approved,  except,  of  course,  when  such  requests  are  made 
by  members  of  the  General  Assembly  or  the  Governor.  This  is 
not  usually  done  for  the  .reason  that  there  is  a great  possib- 
ility that  said  bill  may  be  amended  or  that  said  bill  may  never 
be  enacted  into  a law. 

However,  upon  an  examination  of  Committee  Substitute  for 
Senate  Bill  No.  366,  we  find  that  Sections  26  and  27  of  said 
bill  clearly  and  specifically  provide  for  punishment  for  viol- 
ation of  rules  and  regulations  not  heretofore  provided  for, 
and  several  other  provisions  In  said  bill  provide  for  n special 
penalty  for  some  particular  violation,  he  do  not  find  any  spec- 
ific authority  in  said  bill  for  the  Conservation  Commission  pro- 
mulgating reasonable  rules  and  regulations,  however,  we  consider 
such  statutory  authority  unnecessary.  Section  40(a),  Article 
IV,  Constitution  1945,  vests  In  the  Conservation  Commission  the 
control,  management,  restoration,  conservation  and  regulation  of 
birds,  game,  fish,  forestry  and  all  wild  life  resources  of  the 
State  of  Missouri.  3aid  provision  reads,  in  parti 
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"The  control,  management,  restoration, 
conservation  and  regulation  of  the 
bird,  fish,  game  forestry  and  all  wild- 
life resources  of  the  state.  Including 
hatcheries,  sanctuaries,  refuges,  reser- 
vations and  all  other  property  owned, 
acquired  or  used  for  such  purposes  and 
the  acquisition  and  establishment  thereof, 
and  the  administration  of  all  laws  per- 
taining thereto,  shall  be  vested  in  a 
conservation  commission  consisting  Of 
four  members  appointed  by  the  governor, 
not  more  than  two  of  whom  shall  be  of 
the  same  political  party,  * * 

Section  44  of  the  same  Article  makes  Sections  40  to  43, 
inclusive,  self-enforcing  and  reads: 

"Sections  40-43,  inclusive,  of  this  article 
shall  be  self-enforcing,  and  laws  not  in- 
consistent therewith  may  be  enacted  in  aid 
thereof*  All  existing  laws  inconsistent 
with  this  article  shall  no  longer  remain 
in  force  or  effect." 

Furthermore,  Section  45  of  the  same  Article  deals  with  the 
time  said  rules  and  regulations  promulgated  by  the  Conservation 
Commission  shall  become  effective.  Said  section  reads: 

"The  rules  and  regulations  of  the  commission 
not  relating  to  its  organization  and  Internal 
management  shall  become  effective  not  less 
than  ten  days  after  being  filed  v/ith  the. 

Secretary  of  State  as  provided  in. section 
16  of  this  article,  and  such  final  rules  and 
regulations  affecting  private  rights  as  are 
judicial  or  qua s injudicial  in  nature  shall 
be  subject  to  the  judicial  review  provided 
in  section  22  of  article  V." 

Also,  Section  46  of  the  same  Article  requires  the  Conservation 
Commission  to  supply,  upon  request,  printed  copies  of  its  rules 
and  regulations,  and  reads: 

"The  Commission  shall  supply  to  all  persons 
on  request,  printed  copies  of  its  rules  and 
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regulationo  not  relating  to  organization 
or  internal  management • " 

In  Mar ah  v.  Bartlett,  121  S.  W.(2d)  737,  an  original  pro- 
ceeding in  habeas  corpus  was  instituted  to  release  the  petitioner 
from  the  custody  of  the  sheriff  of  Dallas  County,  Missouri.  The 
petitioner,  Marsh,  was  arrested  on  May  28,  1939,  and  charged  with 
catching  a large  mouth  bass  during  a closed  season  as  provided 
in  Section  8270,  R.  S*  Mo*  1939.  The  aforesaid  statute  fixed  a 
closed  season  between  April  1st  and  May  30th  of  each  year#  The 
petitioner’s  answer  set  up  that  said  statute  was  repealed  by  the 
Constitutional  amendment  No.  4 (said  amendment  creating  the  Con- 
servation Commission  and  prescribing  its  duties,  etc*)  and  was 
supplemented  by  a regulation  prior  to  the  offense  charged*  Said 
regulation  was  adopted  by  the  Conservation  Commission  on  April 
11,  1938,  and  established  a closed  season  for  catching  such  fish 
between  April  1st  and  May  28th,  for  the  year  1938,  which  reg- 
ulation was  in  effect  from  and  after  April  11th  of  said  year. 

The  Supreme  Court,  in  the  above  case,  did  not  specifically  hold 
that  the  Conseervation  Commission  was  authorized,  under  the 
above  Constitutional  amendment,  to  adopt  rules  and  regulations 
for  the  control,  management,  restoration,  conservation  and  reg- 
ulation of  fish,  however,  we  think  the  court  did,  at  least  by 
implication,  so  hold.  In  Marsh  v.  Bartlett,  the  Court  saidj 

” ( 10 ) The  reference  already  made  to  the 
power  the  people  reserved  to  themselves 
in  section  57  of  Article  4 with  the  express 
right  to  exercise  the  same  without  let  or 
hindrance  of  the  General  Assembly,  will  be 
recalled  to  mind.  Tills  power,  a. political 
one,  and  the  exercise  of  its  functions  is  of 
the  essence  of  sovereignty  which  resides  in 
the  people.  In  the  Bill  of  Rights  (sec.  1, 
art.  2)  as  found  in  the  Constitution,  Mo.  St. 

Ann.'  Const,  art.  2,  Sec.  1,  it  is  declared 
'That  all  political  power  is  vested  in  and 
derived  from  the  people;  that  all  government 
of  right  originates  from  the  people,  is 
founded  upon  their  will  only,  and  Is  ins- 
tituted solely  for  the  good  of  the  whole,' 

In  view  of  these  reservations  of  sovereign- 
ty and  of  the  right  to  exercise  functions 
thereof  In  the  State's  government,  it  seems 
self-evident  that  the  exercise  thereof  In 
this  particular  instance  to  provide  In  the 
mode  selected  and  to  the  extent  effected 
by  an  enduring  ordinance,  policy- forming 
as  to  its  subject  matter  and  rule-delegating 
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aa  regards  the  administrative  functions  and 
imposed  duties,  was  Valid  notwithstanding 
the  general  field  for  action  by  way  of 
statutory  enactments  had  theretofore  been 
entered  solely  by  successive  legislatures. 
That  condition,  long  existing,  continued 
merely  because  until  of  late  the  people 
did  not  attempt  to  exercise  their  stated 
reserved  authority. 

nBut  the  present  attempt  to  exercise  it 
does  not  deprive  the  legislative  depart- 
ment of  the  government  of  Its  power  or 
functions  but  relates  to  only  a small 
portion  of  the  power  reserved  to  the 
people,  the  exercise  of  which  suspends 
and  supersedes  the  power  of  the  legis-_ 
lature  as  to  that  portion  alone  which 
involves  the  subject  matter  and  its 
governance  as  provided  in  said  Amend- 
ment .w  •» 


”It  therefore  follows  that  penalizing 
and  general  section  8311  appropriately 
operates  upon  all  violations  of  reason- 
able rules  and  regulations  established 
by  the  Conservation  Commission  concern- 
ing the  matters  committed  to  it  by  said 
Amendment  No*  4.  The  regulation  under 
consideration  here  is  apparently  a 
reasonable  one,  and  was  in  force  and 
controlling  on  May  the  twenty-eighth  last 
and  the  provisions  thereof  in  effect. 

It  is  also  obvious  the  Amendment  is 
self-enforcing.” 


CONCLUSION 


Therefore,  in  view  of  the  foregoing  constitutional  provision, 
and  expecially  Section  40,  supra,  providing  that  the  Conservation 
Commission  shall  have  control,  management,  restoration,  conserv- 
ation and  regulation  of  birds,  fish,  game,  forestry  and  wildlife 
resources  and,  furthermore,  specifically  making  sections  40  to 
43,  inclusive,  of  Article  IV  of  the  Constitution  of  1945,  self- 
enforcing,  It  Is  the  opinion  of  this  department  that  the  Con- 


Hon.  Clark  H.  Gore 


G 


servatlon  Commission  of  the  State  of  Missouri  needs  no  statute 
to  authorize  it  to  promulgate  and  adopt  reasonable  rules  and  reg- 
ulations for  the  control,  management,  restoration,  conservation 
and  regulation  of  birds,  fish,  game,  forestry  and  all  wildlife 
in  the  State  of  Missouri* 

You  further  request  that  we  examine  the  attached  copy  of  an 
information  you  have  filed  in  the  case  of  State  v.  Charley  Morr- 
ison. The  form  you  enclosed  is  the  usual  form  that  most  prosecut 
ing  attorneys  have  relied  upon  for  violations  of  fish  and  game 
laws  and  regulations  adopted  by  the  Conservation  Commission.  We 
have  no  knowledge  of  any  appellate  court  decision  construing 
such  information  for  the  violatlbn  of  rules  and  regulations  adopt 
ed  by  said  Commission*  However,  it  has  been  and  is  now  our 
opinion,  and  we  have  so  advised  prosecuting  attorneys,  that  inf or 
matlon  drawn  for  the  violation  of  rules  and  regulations  adopted 
by  the  Commission  should  be  pleaded  and  proved  Just  as  in  the 
case  of  the  violation  of  the  Public  Service  Commission  rules 
or  those  of  other  Boards  and  Bureaus.  (See  Anderson  v.  Kraft, 

129  S.  W.  (2d)  85,  1,  c.  89  and  90.)  also.  Moss  v.  Wells,  249 
S.  W.  411,  1.  c.  414$  City  of  St.  Louis  vs*  Barney  Kruempler, 

235  Mo.  710,  l.c,  719 j Wooldridge  vs,  Scott  County  Milling  Co. 

102  ,S.  W.  (2d)  958,  l.c.  964  to  967.) 

We  are  hereto  attaching  a form  which  we  recommended  for  the 
violation  of  certain  rules  Xnd  regulations  adopted  by  the  Con- 
servation Commission  in  another  case. 


APPROVED: 


Respectfully  submitted, 


J.  E.  TAYLOR 

Attorney  General  AUBREY  R,  HAMMETT,  JR. 

Assistant  Attorney  General 
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SPECIAL  ROAD  DISTRICTS : Board  of  commiaeioners  of  special  road  dis- 
ROADS  ARB  BRIDGES:  tract  ("benefit  assessment  type)  may  issue 

WARRANTS:  warrants  up  to  amount  of  revenue  anticipated 

for  year  in  which  such  warrants  are  issued, 
and  may  "by  contract  provide  protested  war- 
rants shall  hear  interest  at  a specified  rate. 
If  no  such  provision  is  in  the  contract, 
protested  warrants  shall  hear  interest  at  6$. 


October  10,  19*1-6 


Honorable  Clark  H.  Gore 
Prosecuting  Attorney 
Atchison  County 
Rock  Port,  Missouri 


Dear  Sir: 

Reference  is  made  to  your  letter  of  recent  date,  re- 
questing an  official  opinion  of  this  department,  and  read- 
ing as  follows: 

"The  County  Treasurer  and  County  Court 
of  Atchison  County  have  asked  me  to 
write  you  for  an  opinion  ©n  the  follow- 
ing matter: 

"is  it  permissible  for  a road  district 
organized  under  Article  11  of  Chapter 
46  (benefit  assessment)  to  issue  pro- 
tested warrants  which  bear  a fixed  rate 
of  interest?" 

Section  8717*  S.  Mo.  1939,  provides  that  the  commis- 
sioners of  a road  district  organized  under  the  provisions  of 
Article  11,  Chapter  46,  R.  $.  Mo.  1939,  may  issue  road  and 
bridge  bonds  for  their  district,  and  that  such  bonds  may  be 
sold  and  the  money  used  for  certain  purposes  in  the  district. 
The  entire  amount  of  the  money  to  be  spent  in  the  district, 
under  this  section,  is  realized  by  sale  of  the  bonds. 

Section  8721,  R.  S.  Mo.  1939,  provides  for  an  assess- 
ment of  property  in  the  district  for  special  benefits,  and 
provides  that  special  tax  bills  shall  bb  issued  against  the 
land,  and  if  such  tax  bills  are  not  paid,  the  commissioners 
may  borrow  money  on  said  tax  bills. 

Section  8722,  R.  S.  Mo.  1939,  provides  that  when  the 
special  tax  bills  issued  against  land  on  special  assessments 
are  to  be  paid  in  annual  installments,  the  commissioners 
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shall  issue  special  assessment  bonds  of  the  district,  and 
shall  sell  said  bonds  to  obtain  the  money  for  the  work  author 
issed  to  be  done  under  the  special  assessment# 

Section  8714,  R.  3,  Mo,  1939,  provides  that  the  com- 
missioners of  the  special  road  district  shall  have  sole, 
exclusive  and  entire  control  and  jurisdiction  over  all  pub- 
lic highways,  bridges  and  culverts  within  the  district,  to 
construct,  improve  and  repair  such  highways,  bridges  and 
Culverts,  and  shall  have  all  the  power,  rights  and  authority 
confer red  by  law  upon  road  overseers,  and  shall  at  all  times 
keep  such  roads,  bridges  and  culverts  in  as  good  condition 
as  the  means  at  their  command  will  permit,  and  for  such  pur- 
pose may  employ  hands  and  teams  at  such  compensation  as 
they  shall  agree  uponj  rent,  lease  or  buy  teams,  implements, 
tools  and  machinery,  all  kinds  of  motor  power,  and  all  things 
needed  to  carry  on  such  work:  Provided,  that  said  commis- 
sioners may  have  such  road  work,  or  bridge  or  culvert  work, 
or  any  part  thereof,  done  by  contract,  under  such  regulations 
as  said  commissioners  may  prescribe. 

Section  8715,  R.  3.  Mo.  1939 > provided  for  the  levying 
of  taxes  In  the  district  by  the  county  court,  and  that  such 
taxes  raised  from  property  situated  in  a special  road  dis- 
trict shall  be  turned  over  to  said  Special  road  district, 
and  the  commissioners  of  such  road  district  shall  have  power 
to  spend  this  money. 

Section  8715,  R.  3.  Mo,  1939,  was  repealed  by  House 
Bill  No,  796,  which  also  repealed  Section  8716  and  enacted 
a new  Section  8715  in  lieu  thereof,  reading  as  follows: 

"County  courts  shall  cause  to  be  set  aside 
and  placed  to  the  credit  of  each  road  dis- 
trict so  incorporated  four-fifths  of  such 
part  or  portion  of  the  tax  arising  from  and 
collected  and  paid  upon  any  property  lying 
and  being  within  any  such  district,  by  au- 
thority of  Section  o527.  All  revenue  so  set 
aside  and  placed  to  the  credit  of  any  such 
incorporated  district  shall  be  used  by  the 
commissioners  thereof  for  constructing,  re- 
pairing and  maintaining  bridges  and  culverts, 
within  the  district,  and  working,  repairing, 
maintaining  and  dragging  public  roads  with- 
in the  district  and  paying  legitimate  admin- 
istrative expenses  of  the  district,  and  for 
such  other  purposes  as  may  be  authorized  by 
law. " 
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Section  8527 > referred  to  in  House  Bill  No*  796.  is  now 
found  in  House  Bill  No.  7 84,  which  hill  repealed  Sections 
8526  and  8527  and  reenacted  Section  8527. 

Section  87i3>  R.  S,  Mo.  1939#  provides  that  the  presi- 
dent of  the  hoard  of  commissioners  of  a special  road  district 
shall  sign  all  warrants.  The  secretary  of  said  hoard  of  com- 
missioners shall  keep  a record  of  the  warrants  and  attest  the 
same*  and  the  treasurer  of  the  road  district  shall  pay  out 
money  only  on  warrants  signed  by  the  president,  or  vice  presi 
dent  in  the  absence  of  the  president,  and  attested  by  the 
secretary. 

From  the  above  statutory  provisions,  it  is  clear  that 
the  question  of  whether  or  not  warrants  can  be  protested,  and 
the  matter  of  paying  interest  on  protested  warrants,  would 
involve  only  warrants  on  the  annual  amount  of  moneys  provided 
for  the  special  road  district  by  Section  8715  of  House  Bill 
No.  796,  since  the  moneys  provided  for  in  the  other  sections 
cited  are  all  collected  by  the  district  when  bonds  are  Issued 
when  money  is  borrowed  on  the  special  assessment  tax  bills. 

The  two  questions  involved  relative  to  the  matter  of 
the  protest  of  warrants,  then,  are:  (1)  Can  the  board  of  - 
commissioners  issue  warrants  which  may  be  presented  for  pay- 
ment and  protested  by  the  treasurer  because  of  Insufficient 
funds  in  the  treasury  to  pay  the  warrants,  and  (2)  if  such 
warrants  can  be  protested,  can  the  board  of  commissioners 
specify  the  rate  of  interest  that  the  warrants  shall  bear. 

We  hold  that  the  board  of  commissioners  has  the  power 
to  spend  in  each  year  the  revenue  anticipated  in  that  year, 
and  to  issue  warrants  against  such  anticipated  revenue.  The 
Supreme  Court  of  Missouri,  in  Hawkins  v,  Cox,  66  S*  W.  (2d) 
539,  1.  c.  543,  said: 

" * * * The  contract  of  purchase  being  made 
in-February,  1928,  the  commissioners  had  a 
right  to  contract  with  reference  to  the  funds 
then  on  hand  as  a cash  payment  and  the  an- 
ticipated tax  collections  of  that  year  on  the 
rates  levied,  as  such  was  ’the  income  and 
revenue  provided  for  that  year, ’ but  no  fur- 
ther. * * 

It  has  been  held  that  a county  warrant  is  in  effect  a 
promissory  note.  It  is  said  by  the  Supreme  Court  of  Missouri 
In  International  Bank  of  St.  Louis  v.  Franklin  County,  65  Mo. 
105,  1.  c.  112: 
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" * # * in  short,  it  is  to  all  intents  and 
purposes  the  promissory  note  of  the  county. 


In  the  case  of  Steffen  v.  Long,  165  Mo,  App.  254,  1,  c. 
258,  it  is  said* 

" * # # A warrant  is 4 in  legal  effect,  a 
promissory  note,  * * #" 

A warrant  from  a special  road  district,  of  course,  is 
evidence  of  an  indebtedness  due  by  the  road  district  to  some 
person,  and  is  in  effect  a promissory  note  of  the  district. 

There  is  no  statutory  provision  in  Chapter  46,  Article 
11,  R,  S.  M®,  1939*  directing  the  treasurer  of  the  road  dis- 
trict to  endorse  warrants  which  have  been  issued  by  the  dis- 
trict and  for  which  there  is  n©  money  in  the  treasury  to  pay 
said  warrants  when  presented*  as  is  contained  in  Section 
8703,  regarding  the  payment  of  warrants  by  an  eight-mile  spe- 
cial road  district  organized  under  the  provisions  of  Article 
10,  Chapter  46,  or  Section  6654,  regarding  action  to  be  taken 
by  treasurers  of  cities  of  the  second  class  when  warrants 
are  presented  and  there  Is  ho  money  in  the  treasury,  or  Sec- 
tion 13833*  regarding  the  action  to  be  taken  by  county  trea- 
surers when  county  warrants  are  presented  and  there  is  no 
money  to  pay  said  warrants,  or  Section  7346,  regarding  the 
treasurer  of  municipal  cdhpOfatlons,  found  in  Article  11, 
Chapter  38,  entitled  "Miscellaneous  Provisions  Applicable  to 
all  Cities,  Towns  and  Villages . M 

The  Supreme  Court  of  Missouri  said,  in  regard  to  the 
payment  of  Interest  on  county  warrants,  in  the  ease  of  Isen- 
hour  v.  Barton  County,  190  Mo.  1,  c.  €76,  177*  l?8t 

"it  is  conceded  by  the  parties  that  the  rule 
has  been,  in  this  State,  since  1831,  that 
county  •warrants  hear  interest  from  the  date 
of  their  presentment  for  payment  and  refusal 
to  pay  because  of  no  money  applicable  there- 
to. (Robbins  v.  Co.  Court,  3 Mo.  57$  Skin- 
ner v.  Platte  Co.,  22  Mo.  43® $ State  ex  rel. 

v.  Trustees,  6l  Mo.  158.) 

# * ********** 

"It  has  already  been  pointed  out  that  the 
statutes  relating  t®  county  warrants  make  no 
provision  whatever  for  the  payment  of  interest 
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thereon,  but  that  this  court  has  held  that 
they  do  bear  interest  and  that  the  general 
statute  in  reference  to  interest  is  as  ap- 
plicable to  such  warrants  or  the  debts 
they  evidence,  as  to  any  other  character 
of  debts.  (The  Legislature  evidently  in- 
tended that  such  should  be  the  case,  and 
the  failure  to  provide  specially  for  in- 
terest was  not  a mere  casus  omissus.  For 
ever  since  1865  there  has  been  a provision 
upon  the  statutes  of  this  State  in  refer- 
ence to  city  warrants,  similar  to  the  pro- 
visions herein  set  out  as  to  county  war- 
rents  and  the  protesting  of  the  same  when 
there  was  no  money  to  pay  them,  except  that 
it  was  further  provided  that  such  warrants 
so  protested  should  draw  legal  interest 
until  funds  for  the  payment  thereof  should 
be  set  apart  therefor.  * * * 

^ ^ 

"It  is  obvious,  therefore,  that  the  Legis- 
lature intended  that  the  general  statute  in 
reference  to  interest  should  govern  such 
cases.  The  statute  in  referring  to  inter- 
est (sec.  3705*  B.  S.  1899)  provides  that 
in  the  absence  of  an  agreement  between  the 
parties,  interest  shall  begin  to  run  after 
the  debt  becomes  due  and  demand  shall  have 
been  made.  But  the  statute  contains  no  pro- 
vision or  regulation  as  to  the  demand. 

Hence  the  general  rules  of  the  common  law 
as  to  demand  apply,  for  the  common  law  is 
the  law  in  this  State  except  so  far  as  it 
has  been  modified  by  statute.  * * *" 

It  is  provided,  however,  in  Section  3226,  R.  S.  Mo.  1939 
as  follows : 

"Creditors  shall  be  allowed  to  receive  in- 
terest at  the  rate  of  six  per  cent  per  an- 
num, when  no  other  rate  is  agreed  upon,  for 
all  moneys  after  they  become  due  and  payable, 
on  written  contracts,  and  on  accounts  after 
they  become  due  and  demand  of  payment  is 
made*  for  money  recovered  for  the  use  of 
another,  and  retained  without  the  owner’s 
knowledge  of  the  receipt,  and  fen  all  other 
money  due  or  to  become  due  for  the  forbear- 
ance of  payment  whereof  an  esqpress  promise 
to  pay  interest  has  been  made . " 
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Since  the  warrants  of  a special  road  district  are  in 
effect  promissory  notes,  after  demand  has  been  made,  inter- 
est on  such  warrants  will  run  from  the  time  the  demand  is 
made  and  there  1s  no  money  in  the  treasury  to  pay  the  same. 

However,  warrants  can  be  Issued  only  up  to  the  amount 
of  revenue  anticipated  for  the  year  in  which  such  warrants 
are  issued.  'She  Supreme  Court  of  Missouri  said  in  the  case 
of  Hawkins  v.  Cox,  cited  above,  1.  c.  543* 

"*■  * t Municipal  corporations,  such  as 
are -special  road  districts,  are  by  our  Con- 
stitution placed  on  what  has  been  termed 
a cash  basis.  This  has  been  accomplished 
by  the  provisions  of  section  12,  article 
10,  of  the  Constitution,  which  provides 
that  ’no  county,  city,  town,  township, 
school  district  or  other  political  corpo- 
ration or  subdivision  of  the  State  shall 
be  allowed  to  become  Indebted  in  any  man- 
ner or  for  any  purpose  to  an  amount  exceed- 
ing in  any  year  the  income  and  revenue  pro- 
vided for  such  year,  without  the  consent  of 
two-thirds  of  the  voters  thereof  voting  on 
such  proposition,  at  an  election  to  be  held 
for  that  purpose.’  The  plain  meaning  of 
this  constitutional  provision  is  that  any 
such  municipal  corporation  may  spend  or  con- 
tract to  spend  (become  indebted)  ‘in  any 
(calendar)  year  the  income  and  revenue  pro- 
vided for  such  year,'  but  beyond  that  it 
cannot  go  in  creating  a debt  for  any  pur- 
pose or  in  any  manner,  except  by  consent  of 
two- thirds  of  the  voters.  This  was  so  held 
in  Book  v.  Earl,  87  Mo,  246,  where  this 
court  said*  'The  contracting  of  a debt  in 
the  future,  by  the  county  in  any  manner  or 
for  any  purpose,  in  any  one  year  exceeding 
the  revenue  which  the  tax  authorized  to  be 
imposed  would  bring  into  the  treasury  for 
county  purposes  for  such  year,  unless  ex- 
pressly authorized  to  do  so  by  the  assent 
of  two-thirds  of  the  voters’  is  prohibited. 

’*  * *■  The  evident  purpose  of  the  framers 
of  the  constitution  and  the  people  who 
adopted  it  was  to  abolish,  in  the  adminis- 
tration of  county  and  municipal  government, 
the  credit  system  and  establish  the  cash 
system  by  limiting  the  amount  of  tax  which 
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might  be  imposed  by,  a county  for  county 
purposes,  and  limiting  the-  expenditures . 
in  any  given  year  to  the  amount  of  revenue 
which  such  tax  would  bring  into  the  trea- 
sury for  that  year*  Section  12, 
is  clear  and  explicit  on  this  po 
this  section  the  county  court  might  antici- 
pate the  revenue  collected,  and  to  be  col- 
lected, for  any  given  year,  and  contract 
debts  for  ordinary  current  expenses,  which 
would  be  binding  on  the  county  to  the  ex- 
tent of  the  revenue  provided  for  that  year, 
but  not  in  excess  of  it.* 

"This  provision  of  the  Constitution  is  self- 
enforcing  and  limits  the  power  of  this  road 
district  'to  become  indebted  in  any  manner 
or  for  any  purpose*  beyond  the  revenues  pro- 
vided for  the  year,  * * * " 

The  provisions  of  Section  12,  Article  X of  the  Constitu- 
tion of  1875  are  now  embodied  in  Section  26,  Article  VI  of  the 
Constitution  of  1945. 

The  special  road  district  may,  then,  issue  warrants  up 
to  the  amount  of  revenue  anticipated  for  the  year  in  which 
the  warrants  are  issued,  and  warrants  so  issued  which  cannot 
be  paid  because  of  insufficient  funds  in  the  treasury  will 
draw  interest  under  the  provisions  of  Section  3226,  R.  S.  Mo. 
1939. 


supra, 
int.  Under 


It  has  been  held  by  this  department  that,  under  the  Con- 
stitution of  1875 > a county  court  could  make  an  order  setting 
the  rate  of  interest  at  five  per  cent  to  be  paid  on  protested 
county  warrants  on  accounts  which  were  consummated  and  which 
became  due  and  payable  after  such  order  made  by  the  county 
court,  but  that  warrants  which  became  due  and  payable  before 
such  order  is  made  will  bear  Interest  at  six  per  cent,  under 
the  provisions  of  Section  3226,  and  that  protested  warrants 
for  paying  public  officers*  salaries  should  bear  interest  at 
six  per  cent.  This  opinion  was  based  upon  the  fact  that 
since  the  county  court,  under  the  Constitution  of  1875,  is  a 
court  of  record,  the  order  fixing  the  interest  on  protested 
warrants  at  five  per  cent  was  a public  order,  and  all  who  con- 
tracted with  the  county  did  so  with  notice  of  such  order, 

Notice  given  to  all  who  contracted  with  a special  road 
district,  contained  in  the  written  contract  entered  into  by 
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by  the  road  district,  would  be  sufficient  to  bind  the  road 
district  and  the  person  with  whom  they  contracted.  The  road 
district,  then,  may  specify  in  its  contracts  the  rate  of 
Interest  to  be  paid  on  warrants  if  there  is  insufficient 
funds  in  the  treasury  to  pay  said  warrants  when  presented. 

If  no  such  provision  is  contained  in  such  contracts,  the  in- 
terest rate  on  the  warrants  would  be  six  per  cent,  as  pro- 
vided in  Section  3226. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a road  dis- 
trict organized  under  the  provisions  of  Article  11,  Chapter 
46,  R.  S.  Mo.  1939,  may  issue  warrants  up  to  the  amount  of 
revenue  anticipated  for  the  year  in  which  such  warrants  are 
Issued,  and  that  the  road  district  may  provide  in  its  con- 
tracts for  the  rate  of  Interest  to  be  paid  on  such  warrants 
where  there  is  insufficient  funds  In  the  treasury  to  pay  such 
warrants  when  presented  for  payment.  If  no  interest  rate  is 
specified  In  the  contracts,  such  warrants,  when  presented 
for  payment  and  not  paid  because  of  insufficient  funds,  shall 
bear  interest  at  the  rate  of  six  per  cent  per  annum. 


Respectfully  submitted. 


APPROVED i 


C.  B.  BURNS.  JR. 

Assistant  Attorney  General 


Trrrwrm — 

Attorney  General 


CONSTITUTIONAL  LAW: 


• ’ t 

Under  Sections  18  and  25,  Article  -5, 
Constitution  of  1945,  justice  of  the 
peace  not  licensed  to  practice  law 
cannot  hold  offices  of  probate  judge 
and  magistrate  in  counties  with 
30,000,  or,  less,  inhabitants. 


Oregon  County 
Alton,  Missouri 


FI  LED 

dS 


Dear  Sir i 

This  department  has  reoeived  your  letter  requesting  an 
official  opinion,  which  reads  as  follows: 

"I  would  like  to  have  your  opinion 
on  Section  25,  Article  5 of  the  new 
Constitution  of  Missouri  relative  to 
the  qualifications  of  Probate  Judges 
• and  Magistrates, 

"I  would  like  to  know  if  a justice 
of  the  peace,  now  in  office,  would  be 
eligible  to  tho  office  of  probate 
judge  and  magistrate  in  a county  with 
a population  under  30,000, 

"This  justice  of  the  peace  is  not 
licensed  to  practice  law.  Seotlon  25, 

Article  5 provides  a probate  judge  may 
succeed  himself  in  offioe,  also  that 
a justice  of  the  peace,  now  in  offioe 
Is  eligible  to  the  office  of  magistrate* 

"So  the  part  In  question  is  'would 
a justice  of  the  peace  be  eligible  to 
the  office  of  probate  judge  and  magis- 
trate in  a county  under  30,000  popula- 
tion, where  the  probate  judge  shall  be 
judge  of  the  magistrate  court,'" 
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Aftor  studying  the  facts  presented,  the  principal  question 
Involved  in  your  request  is  whether,  under  the  Constitution  of 
1945,  a justice  of  the  peace  now  in  office  is  qualified  to  hold 
the  offices  of  probate  judge  and  magistrate  in  a county  with  a 
population  under  30,000,  although  he  is  not  lioensed  to  prac- 
tice law. 


Section  IS,  Article  V of  the  Constitution  of  1945,  pro- 
vides in  parti 

" -k  & -:*•  In  counties  of  30,000  in- 
habitants or  less,  the  probate  judge 
shall  be  judge  of  the  magistrate  court, 

* 


That  portion  of  Section  25,  Article  V of  the  Constitution 
of  1945,  pertaining  to  the  question,  is  As  follows! 

" ■»  Every  judge  and  magistrate 

shall  be  licensed  to  practice  law  in 
this  state,  except  that  probate  judges 
now  in  office  may  succeed  themselves 
as  probate  judges  without  being  so  li- 
censed, and  except  that  persons  who  are 
now  justices  of  tho  peace,  or  who  have 
heretofore  been  justices  of  the  poace 
in  this  state  for  at  least  four  years, 
shall  be  eligible  to  tho  office  of 
magistrate  without  being  so  licensed," 


In  answering  your  question,  certain  principles  of  consti- 
tutional construction  and  Interpretation  must  be  observed  in 
construing  the  relevant  provisions  of  the  Oonstltutio’n,  The 
following  appears  in  16  0,  J,  3,,  Section  1G,  page  51 ! 

"A  constitution  should  be  construed 
so  as  to  ascertain  and  give  effect  to 
the  Intent  and  purpose  of  the  framers 
and  the  people  who  adopted  it," 


This  rule  is  pronounced  in  Graves  v,  Purcell,  et  al«, 

337  ho.  574,  85  S.  W.  (2d)  543,  l.c.  547, 

Again,  in  16  0 . J.  S, , Section  14,  page  4.9,  it  is  stated! 


Gullic 


Honorable  Percy  u . 


"A  constitution  should  ho  construed, 
as  fundamental  law  and  should  bo  inter- 
preted in  such  a manner  as  to  carry  out 
the  broad  general  principles  of  govern- 
ment stated  therein.”' 


Also,  in  Section  17  of  16  0 . J.  3.,  page  55,  the  following 
appears i 

"Unless  the  meaning  of  the  terms 
employed  is  not  clear,  questions  as 
to  the  wisdom,  expediency,  or  justice 
of  a constitutional  provision  play  no 
part  in  the  construction  thereof." 


In  Stockburger  v.  Jordan,  76  Pac.  (2d)  671,  10  Calif.  636, 
there  was  involved  the  construction  of  a constitutional  provi- 
sion relating  to  the  people’s  power  of  referendum.  At  Pac. 
loc.  oit.  677,  the  court  expressed  the  following: 

" * * -a  We  have  nothing  to  do 
with  the  policy  of  the  law  as  expressed 
in  this  section  of  tho  Constitution, 
and  can  neither  approve  nor  condemn 
the  same.  Our  duty  begins  and  ends 
with  the  interpretation  of  the  lan- 
guage 30  used  in  the  Constitution,  and. 
with  ascertaining  the  meaning  thereof. 

This  we  have  attempted  to  do,  regard- 
less of  the  reasons  which  may  have 
prompted  those  responsible  for  the 
enactment  of  this  provision  of  the  Con- 
stitution. " 


Again,  in  16  G.  J,  S«,  Section  18,  page  55,  the  following 
is  stated: 


"A  clear  and  unambiguous  constitu- 
tional provision  cannot  be  evaded  by 
construction  because  It  works  a hard- 
ship or  absurdity,  but  a construction 
which  will  have  such  effect  will  be 
avoided  if  possible. 
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In  State  v.  Missouri  Workman'  s Compensation  Commission, 

2 S»  W*  (2)  796,  318  Mo#  1004,  the  question  of  when  the  Work- 
men's Compensation  Act  went  into  effect  was  involved#  In 
ruling  on  the  constitutional  question,  the  court  said  at  3.  W# 
Iqc#  clt*  802: 

f 

"Nor  can  we  change  the  Constitution 
by  mere  force  of  our  opinion,  just  be- 
cause some  hardships  may  be  occasioned 
by  following  the  Constitution.  # J.s- 


In  11  Am#  Jur.,  Section  53,  pages  661  and  662,  it  is 
stated* 

"In  construing  a constitutional  pro- 
vision, it  is  the  duty  of  the  court  to 
have  recourse  to  the  whole  instrument, 
if  necessary,  to  ascertain  the  true  in- 
tent and  meaning  of  any  particular  pro- 
vision, and  if  there  is  an  apparent 
repugnancy  between  different  provisions, 
the  'court  should  harmonize  them  if  pos- 
sible# The  ru.les  of  construction  of 
constitutional  lav/  require  that  two 
sections  be  so  construed,  if  possible, 
as  not  to  create  a repugnancy,  but  that 
both  be  allowed,  to  stand,  and  that 
effect  be  given  to  each, 

"It  is  an  established  canon  of  con- 
stitutional construction  that  no  one 
provision  of  the  Constitution  is  to  bo 
separated  from  all  the  others,  to  be 
considered  alone,  but  that  all  the  pro- 
visions bearing  upon  a particular  sub- 
ject are  to  be  brought  into  view  and  to 
be  so  interpreted  as  to  effoctuate  the 
great  purposes  of  the  Instrument#  -Sf-.#" 


In  connection  with  the  above  quotation,  we  cite  the  case 
of  Jones  v.  Williams,  121  Tex#  94,  45  S.  W,  (2d)  150,  79  A.L.R 
983,  where  there  was  involved  the  problem  of  the  Legislature 
having  the  power  to  release  persons  from  payment  of  taxes#  In 
ruling  on  certain  constitutional  provisions,  the  following  ap- 
pears at  S#  ¥#  loc#  clt.  137: 
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"■>{■  * # The  rule  Is  that  a Constitu- 

tion is  to  be  construed  as  a whole,  and 
♦ effect  Is  to  be  given,  if  possible  to 
the  whole  instrument,  and  to  every  section 
and  clause.  If  different  portions  seem 
to  conflict,  the  courts  must  harmonize 
them,  if  practicable,  and  must  lean  in 
favor  of  a construction  which  will  render 
every  word  operative,  rather  than  one 
which  may  make  some  words  idle  and  nuga- 
tory. It  is  scarcely  conceivable 

that  a case  can  arise  where  a court  would 
be  justified  in  declaring  any  portion  of 
a written  constitution  nugatory  beoause 
of  ambiguity.  One  part  may  qualify  another 
ao  as  to  restrict  its  operation,  or  apply 
It  otherwise  than  the  natural  construction 
would  require  if  it  stood  by  Itself;  but 
one  part  is  not  to  be  allowed  to  defeat 
another,  if  by  any  reasonable  construction 
the  two  can  be  made  to  stand' ’together . 

Every  provision  should  be  construed,  where 
possible,  to  give  effect  to  every  other 
provision.  * * * F” 


Another  rule  of  constitutional  construction  that  applies 
in  the  instant  case  is  found  in  16  C.  J«  3.,  Section  21,  page 
61,  which  is  as  follows: 

"Ordinarily  the  enumeration  of  speci- 
fied matters  in  a constitutional  provision 
is  construed  as  an  exclusion  of  matters 
not  enumerated,  unless  a different  inten- 
tion Is  apparent." 


All  of  the  rules  of  constitutional  construction  and  In- 
terpretation herein  cited  have  been  used  many  times,  and 
numerous  citations  can  be' found  In  the  various  legal  digests. 

In  Section  18,' Article  V of  the  Constitution  of  1945, 
supra.  It  is  provided  that  in  counties  with  50,000  inhabitants 
or  less  the  probate  judge  shall  be  judge  of  the  magistrate 
court.  However,  the  converse  of  this  proposition  would  not 
be  true.  The  clear  and  unambiguous  expression  of  one  proposi- 
tion excludes  the  application  of  another. 
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Section  25,  Article  V of  the  Constitution  of  1945,  supra, 
provides  the  qualifications  for  probate  judges,  and  among 
those  stated  it  is  necessary  that  the  probate  judges  be  licensed 
to  practice  law,  except  that  those  who  are  no w in  office  may 
succeed  themselves  as  probate  judges  without  being  so  licensed. 
Therefore,  in  counties  with  30,000  Inhabitants  or  less,  for  a 
person  not  licensed  to  practice  law  to  be  probate  judge  he  must 
already  be  holding  the  office  or  sucoeed  himself  as  probate 
judge.  This  is  the  only  exception  to  the  provision  that  probate 
judges  shall  be  licensed  to  practice  law  and  excludes  the  ex- 
pression of  any  other  exception. 


Conclusion. 


In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  in  counties  with  30,000  inhabitants  or  less  a person 
now  holding  the  office  of  justice  of  the  peace  is  not  qualified 
to  hold  the  offices  of  probate  judge  and  magistrate  If  he  is 
not  lioenaed  to  practice  law,  because  he  is  not  qualified  to 
hold  the  office  of  probate  judge. 


Respectfully  submitted, 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 

APPROVED: 


J.  E,  TAYLOR 
Attorney  General 
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MARRIAGE  LICENSES  $ IN  REt  Piling  of  health  certificates  prior  to 

the  Issuance  of  the  licenses. 


Honorable  G.  Derk  Green 
Judge  12th  Judicial  District 
Marceline,  Missouri 

Dear  Sir* 

In  answer  to  your  recent  inquiry  regarding  the  issuance  of 
marriage  licenses  and  the  filing  of  certificates  of  serological 
tests  as  provided  for  by  the  statutes#  the  primary  rule  of  con- 
struction Is  found  in  the  case  of  State  ex  rel.  City  of  St, 

Louis  v.  Caulfield,  62  8.  W.  (2d)  8l8,  332  Mo,  270,  where  it 
was  held  that,  in  Interpreting  unambiguous  statutes,  the  leg- 
islative intent  is  the  primary  consideration.  For  numerous 
cases  to  the  same  effect,  see  Mo.  Digest,  Statutes,  Key  180 
and  following. 

Your  particular  question  concerns  the  interpretation  of 
two  sections  of  Missouri  Statutes,  laws  of  1943,  which  will  be 
dealt  with  in  order,  guided  by  the  rule  of  the  Caulfield  case, 
supra. 

Section  3364,  Laws  of  1943,  page  640,  was  an  act  to  repeal 
the  old  section  3364  of  Chapter  20,  R,  S.  Mo,  1939#  and  enact  a 
new  seotlon,  the  present  one  under  discussion,  relating  to 
marriages  and  marriage  licenses.  In  the  new  section,  found  in 
the  Laws  1943,  supra,  the  following  parts  are,  we  believe,  pert- 
inent to  the  discussion  of  the  instant  problem. 


"Previous  to  any  marriage  in  this  state,  a 
license  for  that  purpose  shall  be  obtained 
from  the  officer  authorised  to  issue  the 
same,  and  no  marriage  hereafter  contracted 
shall  be  recognised  as  valid  unless  such 
license  has  been  previously  obtained,  * * *. 
Before  applicants  for  a marriage  license 
shall  receive  a license,  and  before  the 
Recorder  of  Deeds  shall  be  authorized  to 
issue  a license,  the  parties  to  the 
marriage  must,  at  least  three  days  before 
the  date  they  desire  such  license  to  be 
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Issued,  present  an  application  for  the 
license  to  the  Recorder  of  Deeds.  Upon 
the  expiration  of  three  days  after  the 
receipt  of  such  application*  duly  exec- 
uted and  signed,  the  Recorder  of  Deeds 
shall  issue  the  license,  # * *" 

The  above  quotation  sets  up  the  following  requirements* 

One,  that  a marriage  license  must  be  obtained  in  order  to  marry, 
and  second,  that  before  the  license  is  issued  the  application  for 
same  must  have  been  on  file  at  least  three  days  before  the  date 
of  issuance.  There  lino  doubt  or  arabuiguity  in  that  statutory 
requirement , 


The  second  section  of  the  statutes  that  concern  the  present 
problem  is  Section  336^  A,  found  in  Daws  of  I9A3,  page  641,  this 
law  became  effective  January  1,  1944,  and  in  its  pertinent  parts, 
provides  as  follows* 


"It  shall  be  unlawful  for  the  Recorder  of 
Deeds  of  any  County  or  City  to  issue  a marr- 
iage license,  to  any  person,  unless  such 
person  presents  and  files  with  such  Recorder 
of  Deeds  a report  of  a negative  laboratory 
serological  test  for  syphilis  and  an  affid- 
avit signed  by  the  applicant  that  to  his  or 
her  best  knowledge  and  belief  he  or  she  is 
free  from  syphillsi  or  unless,  in  the  case 
of  an  applicant  with  a positive  test,  such 
applicant  presents  and  files  a certificate 
from  a physician  duly  licensed  to  practice 
in  the  State  of  Missouri  stating  that  to 
his  or  her  best  knowledge  and  belief,  after 
having  made  a thorough  physical  examination 
of  such  applicant,  he  or  she  is  not  infected 
with  syphilis,  or  if  so  infected  is  not  in 
the  stage  of  the  disease  wherein  it  is 
communicable  either  to  the  spouse  or  the 
offspring,  which  said  physician’s  certificate 
shall  have  attached  thereto  a laboratory 
report  of  the  test  of  syphilis  made  by 
such  laboratory*  or  unless  a duly  licensed 
physician  presents  a certificate  stating 
that  one  of  the  applicants  for  a license  to 
marry  is  on  his  or  her  deathbed  and  unlikely 
to  consummate  the  marriage  or  that  an 
applicant  is  pregnant.  The  laboratory  report 
of  the  negative  blood  test  and  the  affidavit 
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of  the  applicant,  and  the  physician’s  cer- 
tificate of  health  with  the  laboratory  re- 
port of  the  test  for  syphilis  attached  there- 
to, shall  be  made  not  longer  than  fifteen 
(15)  days  btfore  the  date  of  the  issuance 
of  the  license  and  said  license  shall  be 
void  after  ten  (10)  days  from  the  date  of 
issuance; 11 

A reading  of  said  quotation  shows  that  the  person  seeking  to 
have  a marriage  license  issued  to  said  person  must  file,  with  the 
Recorder  of  Deeds,  a report  of  a laboratory  serological  test  and 
an  affidavit  signed  by  the  applicant  that  "to  his  or  her  best 
knowledge  and  belief  is  free  from  syphilis".  The  statute  pro- 
vides for  some  exceptions  with  which  we  are  not  concerned  in 
the  present  discussion.  The  quotation  above  goes  on  to  state 
that  the  laboratory  report  and  the  affidavit  of  the  applicant 
for  the  marriage  license  must  not  have  been  made  more  than 
fifteen  (15)  days  before  the  date  of  issuance  of  the  license 
and  that,  having  complied  with  this  and  having  had  a license 
issued,  said  license  will  be  void  ten  (10)  days  after  the  date 
of  its  issuance  in  the  event  it  has  not  been  acted  upon. 

There  is  no  direction  in  the  statutes  regarding  the  specific 
time  for  filing  said  laboratory  tests  and  affidavit  of  applicant 
with  the  County  Recorder  of  DeedB.  The  County  Recorder  is  an 
officer  receiving  his  authority  from  the  existing  law  and  dis- 
charging his  duties  in  accordance  therewith.  No  public  officer 
can  exceed  the  duties  or  powers  imposed  upon  or  granted  him  by 
laws  Hastings  v.  Jasper  County,  282  S,W,  TOO,  314  Mo,  144. 

An  examination  of  the  statutes  under  discussion  will  show 
that  they  contain  no  direction  to  the  county  recorder  to  re- 
quire that  the  report  of  the  laboratory  and  the  applicant’s 
affidavit  be  filed  at  any  particular  time,  other  than  prior  to 
the  issuance  of  the  license. 

While  the  two  sections  of  the  statutes  discussed  relate  to 
marriage  and  the  issuance  of  licenses  therefor,  Section  3364 
refers  to  the  application  for  a license $ and  Section  3364  A re- 
fers to  the  certificate  of  the  laboratory  test  and  the  appli- 
cant’s affidavit,  with  provision  for  exceptions  contained  there- 
in. 


It  might  be  pointed  out  that  the  two  sections  of  the  statutes. 
Sections  3364  and  3364  A,  while  belonging  to  the  same  chapter. 
Chapter  20,  Marriages,  were  the  subject  of  different  House  Bills 
and  approved  at  different  times,  and  enacted  for  different  pur- 
poses as  expressed  In  the  body  of  the  statutes.  Section  3364 
was  originally  House  Bill  No.  20,  1943,  and  was  approved  April  7 , 
1943.  It  is  patent  that  the  purpose  was  to  prevent  hasty  marriages 
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by  requiring  a three  day  waiting  period  between  the  application 
for  the  marriage  licenses  and  its  ultimate  issuance.  Sections 
3364  A to  D was  Committee  Substitute  for  House  Bill  45#  1943#  and 
were  approved  April  13#  1943*  but  did  not  become  effective  until 
January  1#  1944#  as  provided  in  the  Act*  The  obvious  purpose 
of  these  four  sections  of  the  statutes  was  to  prevent  the  marriage 
of  persons  affected  with  veneral  diseases.  It  is*  therefore* 
seen  that  while  these  statutes*  Section  3364  and  Sections  3364  A 
to  D#  R.  S,  Mo.*  1939*  are  found  within  the  same  chapter*  Chap- 
ter 20*  Marriages#  and  while  they  are  construed  together*  they 
do  have  different  purposes  and  each  should  be  given  credit. 
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Construing  these  statutes  together*  it  is  the  opinion  of  this 
office  that#  one,  under  Section  3364,  laws  1943*  page  640#  an 
application  for  marriage  license  must  be  on  file  with  the  Recorder 
of  Deeds  at  least  three  (3)  days  before  the  issuance  of  said 
license*  Two#  that  the  laboratory  report  and  the  affidavit  of 
the  applicant  shall  be  filed  with  the  Recorder  of  Deeds  prior  to 
the  issuance  of  the  license*  Three#  that  the  laboratory  report 
and  the  applicant* a affidavit  be  not  made  more  than  fifteen  (15) 
days  prior  to  the  date  of  the  issuance  of  said  license,  Four# 
there  Is  no  requirement*  either  express  or  Implied#  in  the  statutes 
cited*  supra*  that  the  laboratory  report  and  the  applicant*® 
affidavit  be  filed  at  any  specific  time.  Said  laboratory  re- 
port and  affidavit  of  applicant  may  be  filed  at  any  time  within 
the  fifteen  (15)  day  period  prior  to  the  issuance  of  the  license. 

It  is  only  necessary  that  the  requirements  of  tKe  statutes*  in 
regard  to  the  laboratory  report  and  affidavit#  be  complied  with 
before  the  Recorder  of  Deeds  Issues  the  said  license#  in  fact. 

Respectfully  submitted# 


WILLIAM  6.  BLAIR 
Assistant  Attorney  General 

APPROVED r 


r&rmm 

Attorney  General 
WCBtmw 


BARBERS : 


Applicant  for  renewal  of  certificate  of  registration 
must  pass  examination  if  certificate  is  not  renewed 
within  two  years,  though  part  of  time  was  spent  in 
military  service. 


April  24,  1946 


hr.  J.  0.  Green,  Secretary 
State  Board  of  Barber  Examiners 
St,  Louis  2,  Missouri 
Box  253 

Doniphan , Mi ssouri 
Dear  Sir: 

This  department  acknowledges  receipt  of  your  request  for  an 
official  opinion,  reading  as  follows: 

’’Section  10132  of  the  Revised  Statutes  of  Mis- 
souri, 1939,  among  other  things  provides  as 
follows : ’Any  person  failing  to  renew  his  cer- 
tificate of  registration  for  barbers  license 
not  exceeding  two  years  may  reinstate  said 
certificate  of  registration  upon  the  payment 
of  §2.00  for  each  delinquent  year  in  addition 
to  the  §5,00  reinstatement  fee  prescribed  herein 
but  any  barber  failing  to  renew  his  certificate 
of  registration  for  a period  exceeding  two  years 
and  desiring  to  bo  ro-r egi3tered  as  .a  barber  in 
this  state  will  be  required  to  appear  before 
said  board  and  pass  a satisfactory  examination 
as  to  his  qualifications,  etc.’ 

”de  have  an  applicant  for  a barbers  license  who 
held  a license  until  a few  months  before  he 
entered  the  United  States  Army  in  World  War  II 
and  lie  lot  a period  of  time  of  more  than  two 
years  expire  before  making  application  to  bo 
reinstated;  however  excluding  the  time  that  ha 
was  in  service,  the  time  was  much  less  than 
two  ye  ars , 

”0ur  question  is  in  computing  the  two  years 
time  of  limitation  in  which  he  must  renew 
his  certificate  in  order  to  avoid  appearing 
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before  the  hoard,  for  an  examination, 
must  the  time  spent  in  service  he  included 
■ or  can  it  he  excluded.” 

Hie  principal  question  contained  in  your  request  is,  should 
the  time  spent  in  the  military  service  by  a person  applying  for 
a renewal  of  his  registration  certificate  he  considered  in  deter- 
mining whether  such  person  lias  failed  to  renew  his  certificate 
of  registration  for  a period  exceeding  two  years. 

Section  10132,  R.  S.  Mo,  1939,  states  the  time  that  barbers 
must  apply  for  renewal  of  certificates  of  registration  and  provides 
as  follows: 

"Kvery  person  now  engaged  in  the  occupation 
of  harboring  in  this  state  shall,  within 
ninety  days  after  the  approval  of  this  law, 
file  with  the  seoretary  of  said  board  a 
written  statement,  setting  forth  his  name, 
residence  and  the  length  of  time  during 
which  and  the  place  where  he  has  practiced 
such  occupation,  and  shall  pay  to  the  trea- 
surer of  said  board  $8,00;  and  a certificate 
of  registration  entitling  him  to  practice 
the  said  occupation  for  the  fiscal  year  end- 
ing January  31,  1922,  thereupon  shall  be 
issued  to  him,  and  the  holders  of  such  certi- 
ficates shall,  annually,  on  or  before  the  ex- 
piration of  their  respective  certificates, 
make  application  for  the  renewal  of  same, 
stating  the  number  of  his  expiring  certifi- 
cate, and  shall  in  each  case  pay  to  the  trea- 
surer of  said  board  the  sum  of  $2.00  therefor. 

For  any  and  every  license  or  certificate  given 
or  issued  by  the  board  a fee  of  $2.00  shall  be 
paid  by  the  person  receiving  the  same,  Should 
any  person  holding  a certificate  of  registra- 
tion as  a barber  fail  to  make  application  for 
renewal  of  same  within  the  time  .prescribed 
herein,  such  person  shall  be  required  to  pay 
the  sum  of  .00  to-  the  treasurer  of  said 
board,  in  addition  to  the  regular  registra- 
tion fee  provided  for  herein.  Any  person 
failing  to  ronow  his  certificate  of" registra- 
tion for  a period  not  exceeding  two  years  may 
reinstate  said  certificate  of  registration 
upon  the  payment  of  $2,00  for  each  delinquent 
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year  in  addition  to  the  $5.00  reinstatement 
fee  prescribed  herein,  but,  any  barber  fail- 
ing to  renew  his  cert  if  icate’"or  re  g i a t r a t fon 
for  a period  exceeding;  two  years  and  desiring 
to  M re-.gegiatered  as  a barber  in  this  state 
will  be  required  to  appear" before  said  board 
and  pass  a satisfactory  examination  as  to  his 
qualifications  to  practice  said  occupation 
and  shall  pay  to  the  treasurer  of  said  Ward 
the  regular  examination  fee  as  is  prescribed 
in  the  following  section." 

(Emphasis  ours.) 

i 

Counting  the  time  that  the  applicant  was  in  the  service,  a 
period. of  more  than  two  years  has  expired  since  the  last  time  that 
suoh  applicant  applied  for  renewal  of  his  certificate  of  registra- 
tion. Therefore,  according  to  Section  10132,  supra,  he  must  pass 
a satisfactory  examination  before  he  can  be  re-registered,  unless 
the  board  is  empowered  to  omit  the  period  of  time  spent  in  the 
military  service  and  conclude  that  it  has  been  less  than  two  years 
since  the  last  time  the  applicant  registered. 

It  is  a well  established  principle  of  lav;  that  a board,  bureau 
or  commission,  which  is  created  by  statute,  has  only  such  powers 
conferred  by  the  statute.  In  this  connection  we  cite  the  case  of 
Federal  Trades  Commission  v.  Raladam  Co.,  283  U.3.  643,  75  L.  Ed. 
1324,  51  3.  Ct.  587,  79  A.L.R*  1191,  in  which  respondent  was  charged 
by  the  Federal  Trades  Commission  with  using  unfair  methods  of  compe- 
tition. Justice  Sutherland,  of  the  United  States  Supreme  Court,  In 
defining  the  limitation  on  official  powers,  said  the  following  at 
A.L.R.  1.  c,  1197: 

"•»  * * Official  powers  cannot  be  extended 
beyond  the  terns  and  necessary  implications 
of  the  grant.  If  broader  powers  be  desirable 
they  must  be  conferred  by  Congress,  They 
cannot  be  merely  assumed  by  administrative 
officers;  nor  can  they  be  created  by  the 
courts  in  the  proper  exercise  of  their  judi- 
cial functions," 

The  principle  of  law  stated  in  the  Raladam  case,  supra, 
would  also  apply  to  the  exercise  of  official  powers  by  state  offi- 
cers . 

In  Fort  Worth  Cavalry  Club  v.  Sheppard,  125  Texas  339,  83  3.W. 
(2d)  660,  there  was  a proceeding  in  mandamus  to  compel  the  Comp- 
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troller  to  issue  a state  warrant  for  a certain  sum  of  money. 

The  court,  in  defining  the  powers  and  duties  of  public  officers 
said  at  3 *W , 1,  c,  663; 

’’All  pwVblic  offices  and  officers  are  creatures 
of  law.  The  powers  end  duties  of  public  offi- 
cers are  defined  and  limited  by  lav;.  By  being 
defined  and  limited  by  law,  we  mean  the  act  of 
a public  officer  must  be  expressly  authorized 
by  law,  or  implied  therefrom., 


The  board  of  examiners  is  provided  by  statute  in  Section 
10128,  R,  St'  Mo,  1939,  reading  as  follows-. 

"A  board  of  examiners,  to  consist  of  three 
persons,  citizens  of  this  state  for  at  least 
five  years  prior  to  their  appointment,  is 
hereby  created  to  carry  out  the  purposes  and 
to  enforce  the  provisions  of  this  chapter, 

Such  board  shall  be  appointed  by  the  Governor, 
by  and  with  the  advice  and  consent  of  the 
senate:  Provided,  that  all  members  must  have 
been  registered  and  practicing  barbers  in  this 
state  the  last  five  years  next  preceding  their 
initial  appointment.  Mach  member  of  said  board 
shall  serve  for  a term  of  four  years  and  until 
his  successor  is  appointed  and  qualified.  Said 
board  shall,  with  the  approval  of  the  State 
Board  of  Health,  proscribe  such  sanitary  rules 
as  it  may  deem  necessary,  with  particular  refer- 
ence to  the  precautions  necessary  to  be  employed 
to  prevent  the  creating  and  spreading  of  infec- 
tious or  contagious  diseases.  A copy  of  such 
rules  shall  be  posted  in  u conspicuous  place  in 
every  barber  shop,  barber  school  or  barber  col- 


state,  Mach 


barber  to  whom  a cqr- 


lege  in  thi, 

tificate  of  registration  is  issued  must  be  ex- 
amined at  least  once  a year  and  as  often  there- 
after as  the  board  may  deem  necessary,  by  a 
licensed  physician  duly  designated  by  the  state 

ra&bo  such  examinations,  to 
that  such  barber  is  free 
contagious  diseases,  and  is 


board  of  health  to 
ascertain  the  fact 
from  infectious  or 
not  afflicted  with 


any  physical  or  mental  ail- 


ment which  would  , render  him  unfit  to  practice 


the  o c cupat  ion  , of  b arb e r ing 
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said  "board  shall,  before  entering  upon 
the  discharge  of  his  duties,  give  a bond 
in  the  sum  of  fifteen  thousand  dollars, 
with  a duly  authorized  surety  or  bonding 
company,  to  bo  approved  and  filed  by  the 
Secretary  of  State,  conditioned  for  the 
faithful  performance  of  his  duties,  and 
shall  take  oath  provided  by  law  for  public 
officers.  Vacancies  upon  said  board  caused 
by  death,  resignation  or  expiration  shall 
be  filled  by  appointment  by  the  Governor,” 

The  members  of  said  board  are  public  officers  and  can  only 
act  with  the  power  and  authority  conferred  by  statute. 

In  certain  instances  the  General  Assembly  lias  passed  amend- 
ments permitting  persons  to  obtain  certificates  of  registration 
without  being  penalized  where  they  have  not  procured  the  certi- 
ficates withfn  the  prescribed  time  due  to  being  in  the  military 
service. 

For  example.  Section  16,  Laws  of  Missouri  1941,  page  663, 
empowered  the  State  Board  of  Registration  for  Architects  and 
Professional  Engineers  to  issue  a certificate  of  registration  to 
those  persons  who  applied  within  one  year  after  the  act  became 
effective,  who  paid  a fee  of  §25.00,  and  who  had  certain  stipu- 
lated qualifications,  and  such  persons  were  not  required  to  take 
an  oral  or  written  examination. 

The  62nd  General  Assembly  passed  an  act  to  amend  Section  16 
supra,  which  was  approved  August  2,  1943,  and  added  the  follow- 
ing provision: 

* Provided,  however,  that  any  archi- 
tect or  professional  engineer  who  has  been 
prevented  from  obtaining  such  certificate 
of  registration  within  the  period  of  one 
year  after  the  effective  date  of  this  Act, 
because. of  service  with  the  Armed  Forces 
during  such  -period,  shall  have  one  year 
after  the  official  termination  of  the  war 
to  obtain  such  certificate  without  oral  or 
written  examination.” 

In  the  Instant  case  the  Legislature  has  passed  no  legisla- 
tion similar  to  that  ^ust  cited  that  would  give  the  Board  of 
Examiners  the  power  to  issue  a renewal  certificate  of  registra- 
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tion  where  the  applicant  has  not  applied  for  the  certificate 
within  the  statutory  time  because  of  feeing  in  the  military  ser- 
vice. 

We  readily  recognize  the  hardship  imposed  on  the  applicant 
in  the  absence  of  such  legislation,  but,  -under  the  facts  and 
circumstances  presented,  such  applicant  cannot  fee  issued  a re- 
newal certificate  of  registration  without  first  passing  a satis- 
factory examination. 


G one  l'u a ion 


It  is,  therefore,  the  opinion  of  this  department  that  a 
person,  who  has  failed  to  procure  a renewal  of  his  certificate  of 
registration  as  a harbor  for  a period  exceeding  two  years,  must 
pass  a satisfactory  examination  before  he  can  fee  re-registered. 
This  is  required  fey  Section  10132,  II , 3.  Mo.  1039,  and  the  time 
spent  in  the  military  service  must  fee  counted  in  determining  if 
the  period  exceeds  tv/o  years , 


Respectfully  submitted, 


APPROVED: 


RIC  EAR'D  i'\  THOMPSON 
Assistant  Attorney  General 


J.  E.  taYlo'r 
Attorney  General 


RFlhCP 
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SCHOOLS: 
ANt>  STATE: 
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RE:  -The  Washington  Technical  School  of  St*  Louis,  Iwi? . 
in  operating  a barber  school  is  subject  to  the  provisions 
of  Sec.  10134,  R.  S.  Mo.  1939.  The  Board  of  Barber  Ex- 
aminers is  authorized  to  refuse  permission  to  take  barber 
examinations  to  persons  who  have  not  graduated  from  a 
licensed  barber  college,  if  said  persons  are  attempting 
to  qualify  under  the  provision  of  Section  10133,  R.  S. 

Mo.  1939,  that  they  have  attend- 
July  5,  1946  ed  a properly  appointed  and  con- 
ducted barber  school  for  a cer- 
tain length  of  time. 


Mr,  J.  C.  Green, 

Secretary 

State  Board  of  Barber  Examiners 
St*  Louis  2,  Missouri 

Dear  Mr.  Green: 


j 


This  will  acknowledge  receipt  of  your  letter  of  June  27, 
1946,  in  which  you  request  an  opinion  of  this  department  as 
follows : 

"Section  10134  of  the  Revised  Statutes  of 
Missouri,  provides  for  the  license  and  reg- 
ulation of  Barber  schools  and  colleges  in 
this  state.  Washington  Technical  school 
of  St.  Louis,  Missouri,  i3  operating  a 
Barber  school.  This  school  has  one  instruct- 
or and  ten  students.  This  school  is  operated 
as  a colored  school.  This  school  does  not 
have  any  license  as  a barber  school,  altho 
the  instructor  does  havo  an  instructors 
license . 


"Will  you  ploase  advise  our  board  if  this 
school  is  subject  to  the  provisions  of  the 
above  mentioned  section;  and  if  our  board  is 
justified  in  refusing  graduates  of  said 
school  permission  to  take  the  barber  examination," 


In  your  letter  you  refer  bo  Section  10134,  R,  S.  Mo.  1939,  re- 
questing us  to  advise  whether  the  Washington  Technical  School  of 
St.  Louis,  Missouri,  is  subject  to  the  provisions  of  that  section. 
Section  10134,  supra,  reads  as  follows: 


"Nothing  in  this  chapter  3hall . prohibit  any 
person  from  serving  as  an  apprentice  in  said 
trade  under  license  issued  by  the  board  under 
a barber  authorized  to  pre.ctico  in  the  same, 
under  this  chapter,  nor  from  serving  as  a 
student  in  any  school  or  college  for  teaching 
said  trade  undor  the  instruction  of  a qualified 
barber ; Provided,  that  in  no  harbor  shop  shall 
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there  be  more  than  one  apprentice  to  two 
barbers  authorized  under  this  chapter  to 
practice  said  occupations  but  all  barber 
. shops  having  but  one  chair  shall  be  entitled 
to  one  apprentices  that  all  barber  schools 
and  colleges  shall  have  not  less  than  one 
teacher  or  instructor  for  every  ten  students: 

Provided*  that  all  barbers,  or  barber  schools 
or  colleges,  who  shall  take  an  apprentice  or 
student,  shall  immediately  file  with  said 
board  the  name  and  age  of  each  of  such  apprentice 
or  students,  and  the  said  board  shall  cause 
the  same  to  be  entered  in  a register  kept  for 
• ' that  purposes  for  which  registration  a fee  of 
five  dollars  shall  be  paid  to  the  treasurer  of 
the  board  by  such  apprentice  or  student:  Pro- 
vided, that  any  firm,  corporation  or  person, 
desiring  to  conduct  a barber  school  or  college 
in  this  state,  shall  first  secure  from  said 
board  a permit  to  do  so,  and  shall  keep  the 
same  prominently  displayed.  For  such  permit 
there  shall  be  paid  to  and  collected  by  said 
board  an  annual  fee  of  one  hundred  dollars  to 
be  paid  on  or  before  January  31st  of  each  year: 

Provided  further,  that  said  board  shall  have 
the  right  to  pass  upon  the  qualifications, 
appointments,  and  course  of  study  in  said 
college  or  barber  shops  where  apprentices  are 
taught  the  occupation  of  barberingj  and  pro- 
vided further*  that  said  board  shall  have  the 
right  and  power  to  revoke  the  certificate, 
permit  or  license  of  any  such  barber  school 
or  college,  instructor'  or  teacher  therein  or 
Instructor  in  any  barber  shop,  for  any  violation 
of  the  provisions  of  this  section*  Ft,  3.  1929, 

Sec.  13259.  Reenacted,  Laws  1937,  p.  186,” 

By  its  terras,  this  section  applies  to  all  barber  schools  in 
this  state.  There  is  no  exception  contained  in  that  section  or 
in  Chapter  67,  R.  3.  Mo.  1939,  which  relates  to  the  State  Board  of 
Barber  Examiners,  that  exempts  any  barber  school  or  college  what- 
soever. Wo  think,  therefore , that  Section  10134,  supra,  applies  to 
the  Washington  Technical  School  of  St.  Louis,  Missouri. 

The-  answofr,  to  the  question  which  you  raised  regarding  your 
justification  in  refusing  graduates  of  this  school  permission  to 
take  the  barber  examination  depends  upon  a construction  of  Section 
10133,  R.  S«  Mo.  1939,  which  roads  as  follows: 

"Any  person  not  following  the  occupation  of 


\ 


Mr,  J,  C.  Green 


barbering  at  the  time  this  chapter  goes  into 
operation,  desiring  to  obtain  a qualified 
certificate  of  said  occupation  in  this  state, 
shall  make  application  to  said  board  therefor 
and  shall  pay  to  the  treasurer  of  said  board 
an  examination  fee  of  ten  dollars,  and  shall 
present  himself  at  the  next  regular  meeting  of 
the  board,  for  examination  of  applicants,  N 

whereupon  said  board  shall  proceed  to  examine 
such  person,  and,  being  satisfied  that  lie  is 
above  the  age  of  nineteen  years,  of  good  moral 
character,  free  from  contagious  or  infectious 
diseases,  has  either  studied  the  trade  for  two 
years  as  a registered  apprentice,  under  a qual- 
ified and  practicing  barber,  or  studied  the 
trade  for  at  least  1000  hours  over  a period 
of  not  less  than  six  months  in  a properly  app- 
ointed and  conducted  barber  school  under  the 
direct  supervision  of  an  instructor,  who  is 
licensed  as  such  by  the  State  Barber  Board  of 
Missouri  j and  an  additional  eighteen'  months  ‘ 
as  a registered  apprentice  under  a qualified, 
and  practicing  barber,  or  practiced  the  trade 
in  another  state  for  at  least  two  years  and 
is  possessed  of  requisite  skill  in  said  trade 
to  properly  perform  all  the  duties  thereof, 
including  his  ability  in  the  preparation  of 
the  tools,  shaving,  haircut ting  and  all  of  the 
duties  and  services  incident  thereto  and  is 
possessed  of  sufficient  knowledge  concerning 
the  common  diseases  of  the  face  and  skin 
to  avoid  the  aggravation  and  spreading  thore- 
of  in  the  practice  of  said  trade,  shall 
enter  his  name  in  the  register  hereinafter 
provided  for,  and  shall  issue  to  him  a certificate 
of  registration,  authorizing  him  to  practice  said 
trade  in  this  state:  Provided*  that  whenever  it 
appears  that  an  applicant  has  acquired  his  know- 
ledge of  said  trade  in  a barber  school  or  college, 
the  board  shall  be  judges  of  whether  said  barber 
school  or  college  is  properly  appointed  and  con- 
ducted and  under  proper  instructions  to  give  suf- 
ficient training  in  said  trade.  Any  person  desir- 
ing to  teach  harboring  in  this  state  in  a barber 
school,  college  or  barber  shop  must  first  make 
application  to  appear  before  said  board  for  an 
examination  as  a teacher  or  instructor  in  said 
occupation  and  shall  pay  to  the  treasurer  of  said 
board  an  examination  fee  of  !,;25.00,  whereupon  said 
t?oard  shall  proceed  to  examine  such  applicant  and 
after  finding  that  he  is  duly  qualified 
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to  teach  said  occupation,  said  board  shall 
issue  to  him  a certificate  of  registration 
entitling  him  to  teach  barbering  in  this 
state,  subject  to  all  the  provisions  of 
this  chapter." 

Section  10133,  supra,  seta  out  the  qualifications  which  shall 
be  satisfied  by  the  applicant  for  a barber*s  license,  one  of  which 
is  that  the  applicant  shall  have  studied  the  trade  for  two  years 
as  a registered  apprentice  of  a qualified  and  practicing  barber 
or  that  he  shall  have  studied  the  trade  for  at  least  one  thousand 
hours  over  a period  of  not  less  than  six  months  in  a "properly 
appointed  and  conducted  barber  school"  under  the  direct  supervision 
of  an  instructor  who  is  a licensed  barber.  Prom  your  letter  we 
assume  that  the  applicants  from  the  Washington  Technical  School 
are  able  to  satisfy  the  requirements  set  out  in  Section  10133, 
supra,  in  all  respects  with  the  possible  exception  that  they  do 
not  come  from  a school  which  would  properly  accredit  them  to 
take  the  examination.  The  question,  therefore,  is  whether  the 
Washington  Technical  School  is  a properly  accredited  school. 

This,  in  turn,  depends  upon  the  meaning  of  the  words  "properly 
appointed  and  conducted  barber  school". 

Section  10134  requires  that  barber  schools  and  colleges  be 
licensed  and  properly  conducted.  It  places  the  supervision  of 
the  conduct  and  the  appointments  of  the  schools  within  the  dis- 
cretion of  the  Board.  Statutes  in  pari  materia  must  be  construed 
together.  Their  provisions  must  be  harmonized.  If  possible,  so 
as  to  accomplish  the  legislature^  central  idea  and  intent,  Hull 
V.  Baumann,  131  S.  W,  (2d)  721,  345  Mo.  159j  State  ex  rel.  Lefholz, 
95  S.  W,  (2d)  1239,  231  Mo.  App.  870. 

The  words  of  Section  10133,  supra, could  refer  only  to  the 
colleges  controlled  and  licensed  by  the  Board  under  Section  10134, 
supra.  Those  complying  with,  the  terms  of  Section  10134,  supra, 
are  the  only  ones  which  could  be  "properly  appointed  and  conducted" 
according  to  the  Missouri  statutes* 

This  interpretation  is  in  accord  with  the  general  intention  of 
the  Legislature  as  indicated  by  those  two  sections  of  the  statute, 

I,  e.,  that  all  barber  schools  v/ere  to  be  licensed  and  designated 
as  such  by  the  Board  and  that  all  barbers  that  were  licensed  were 
to  meet  high  qualifications  with  regard  to  their  trade.  This  strict 
supervision  of  the  barber  trade  was  the  purpose  of  tho  statutes 
dealing  with  this  subject.  Btate  ex  rel.  Allen  v.  Davis  (1938 
Mo.  App.)  119  S,  W,(2d)  844*  To  hold  that  students  who  had  grad- 
uated from  a school  which  had  not  met  the  requirements  of  the 
statute  relating  to  barber  schools  and  colleges  could  be  permitted 
to  practice  their  trade  in  Missouri  would  be  to  defeat  the  reg- 
ulatory purpose  of  the  statutes. 
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It  Is,  therefore,  the  opinion  of  this  department  that,  (1) 
Section  10134,  R,  S.  Mo.  1939,  is  applicable  to  the  Washington 
Technical  School  of  Missouri  In  so  far  as  it  is  operating  a barber 
school#  (2)  The  State  Board  of  Barber  Examiners  is  justified  in 
refusing  graduates  of  the  Barber  School  of  Washington  Technical 
School  of  St,  touis,  Missouri,  the  permission  to  take  the  barber 
examination# 


Respectfully  submitted. 


SMITH  N.  CROWE,  JR. 
Assistant  Attorney  General 


APPROVED* 


J . E.  ‘TAYLOR 
Attorney  General 


SNC  *mw 


CHIROPODY: 


BaefiPsJSsftimeri®*  ssss^irjus^r*  in 

license . Unlawful  to  advertise,  using  title  or 
chiropodist  or  other  similar  designations,  if  not 
a licensed  chiropodist. 


July  31,  19^6 


Ur.  L.  A.  Hansen,  D.8.G. 

Secretary  State  Board  of  Chiropody 
702  Shukert  Building 
Kansas  City,  Missouri 

Dear  Sirs 

Your  letter  has  been  received  requesting  an  official  opinion 
and  which  reads  as  follows: 

"As  Secretary  of  the  State  Board  of  Chiropody,  I 
shall  appreciate  it  very  much  if  you  will  give  an 
official  opinion  on  the  following  questions: 

"K.  Is  It  unlawful  for  a person  without  any  kind 
of  a license  to  treat  the  foot  by  means  of  a surgi- 
cal instrument,  manipulate  the  foot  with  the  hand 
or  by  the  use  of  a vibrator,  massage  the  foot  or 
leg,  use  straps,  or  to  apply  drugs  on  the  foot  or 
leg,  whether  or  not  he  collects  a fee? 

"2.  Is  it  unlawful  for  a person  without  any  kind 
of  a license  to  advertise  or  list  himself  as  a 
chiropodist,  podiatrist,  cuboid  specialist,  foot 
correctionist,  foot  specialist,  foot  expert,  or 
any  other  name  that  would  lead  the  public  to  be- 
lieve that  he  has  a special  knowledge  regarding 
the  foot  without  having  a chiropody  license?" 

You  have  propounded  two  questions  for  our  opinion,  and  we 
shall  endeavor  to  answer  them  in  order. 

In  considering  the  first  question  we  must  look  to  the  statute 
defining  the  word  "chiropody".  Section  9796,  R.S.Mo.  1939,  pro- 
vides as  follows: 

"The  definition  of  the  word  'chiropody'  shall, 
for  the  purpose  of  this  article,  be  held  to  be 
the  local,  medical,  mechanical  or  surgical  treat- 
ments of  the  ailments  of  the  human  foot,  and 
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massage  In  connection  therewith  except  amputa- 
tion of  the  foot  or  toes,  or  the  use  of  anaes- 
thetics other  than  local,  or  the  use  of  drugs 
or  medicine  other  than  local  antiseptics. " 

Comparing  the  types  of  treatment  described  In  your  letter 
In  connection  with  your  first  question,  with  the  definition  of 
the  word  chiropody,  as  set  out  In  the  statute,  we  believe  that 
administering  such  described  treatment  would  constitute  the 
practice  of  chiropody. 

Senate  Bill  433#  relating  to  the  practice  of  chiropody, 
was  passed  by  the  63rd  General  Assembly,  and  is  now  in  effect. 
This  bill  transferred  to  the  newly  created  State  Board  of 
Chiropody  certain  powers  relating  to  the  licensing  and  registra- 
tion of  practitioners  of  chiropody  heretofore  vested  in  the 
State  Board  of  Health. 

Section  9798*  Senate  Bill  433*  Mo.  R.  S.  A.,  June,  1946 
Pamphlet,  relating  to  the  licensing  and  registration  of  persons 
desiring  to  practice  chiropody,  provides* 

"Any  person  desiring  to  practice  chiropody  in 
this  state,  shall  furnish  the  State  Board  of 
Chiropody  with  satisfactory  proof  that  he  or 
she  is  twenty- one  years  of  age  or  over,  and  of 
good  moral  character,  and  a citizen  of  the 
United  States,  and  that  he  or  she  has  received 
at  least  four  years  of  high  school  training, 
or  the  equivalent  thereof,  as  determined  by 
the  board,  and  has  received  a diploma  or  certi- 
ficate of  graduation  from  a reputable  school 
of  chiropody  conferring  the  degree  of  D.S.C. 

(doctor  Of  surgical  chiropody)  and  recognized 
and  approved  by  the  State  Board  of  Chiropody, 
having  a minimum  requirement  of  three  scholastic 
years  and  one  year  in  an  accredited  college,  or 
four  years  in  a recognized  and  reputable  chiropody 
college.  Upon  payment  of  a fee  of  thirty- five 
dollars  ($35*00;  to  the  Director  of  Revenue, 
and  making  satisfactory  proof  as  aforesaid,  the 
applicant  shall  be  examined  by  the  State  Board 
of  Chiropody,  or  a committee  thereof,  under  such 
rules  and  regulations  as  said  board  may  determine, 
and  if  found  qualified,  shall  be  lieehsed  fee 
practice  chiropody  and  registered,"  and  shall  re- 
ceive in  testimony  thereof  a certificate  signed 
by  the  president  and  secretary  ©i  the  boirij  Provided, 
that  the  State  Board  of  Chiropody,  may,  under 
regulations  established  by  the  board,  admit  with- 
out examination  legally  qualified  practitioners 
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of  chiropody  who  hold  certificates  to  practice 
chiropody  in  any  state  or  territory  of  the  United 
States  or  the  District  of  Columbia  with  equal 
educational  requirements  to  the  State  of  Missouri 
and  that  extend  like  privileges  to  legally  quali- 
fied practitioners  from  this  state  upon  the  appli- 
cant paying  to  the  State  Board  of  Chiropody  a fee 
of  one  hundred  dollars  ($100.00)." 

Section  9807,  Senate  Bill  433,  Mo.  R.  S.  A.,  June,  1946 
Pamphlet,  makes  it  unlawful  for  any  person  to  practice  chiropody 
without  having  registered,  and  provides  as  follows: 

"Any  person  who  shall  practice  chiropody  in  this 
state  without  having  registered  as  provided  in 
this  act  shall  upon  conviction  be  adjudged  guilty 
of  a misdemeanor." 

Therefore,  in  answer  to  the  first  question  it  is  our  opinion 
that  it  would  be  unlawful  for  any  person  to  administer  the  treat- 
ment described  in  numbered  paragraph  one  of  your  letter  if  he  were 
not  licensed  and  registered  as  provided  by  law.  It  would  not  make 
any  difference  whether  or  not  any  fees  are  collected  in  connection 
with  administering  such  treatment. 

In  connection  with  your  second  question  relating  to  a person, 
unlicensed  to  practice  chiropody,  advertising  himself  as  a 
chiropodist,  podiatrist,  cuboid  specialist,  foot  expert,  foot 
correctionist,  foot  specialist,  etc.,  your  attention  is  directed 
to  Section  98OI,  R.  S.  Mo.  1939,  which  provides: 

"It  shall  be  deemed  prima  facie  evidence  of  the 
practice  of  chiropody,  or  of  holding  oneself 
out  as  a practitioner  within  the  meaning  of this 
article,  for  any  person  to  treat  in  any  manner 
the  human  foot  by  medical,  mechanical  or  surgical 
methods,  or  to  use  the  title  'chiropodist'  or 
'registered  chiropodist, 1 or  any  other  words, 
or  letters,  which  designate,  or  tend  to  designate , 
to  the  public  that  the  person  so  treating  or 
holding  himself  or  herself  out  to  treat,  is 
a chiropodist."  (Emphasis  ours) 

Under  this  section,  any  person  advertising  himself  or  holding 
himself  out  to  the  public  by  using  any  of  the  titles  listed  above, 
or  other  words  or  titles  which  may  designate  or  tend  to  designate 
to  the  public  that  he  is  a chiropodist  would  constitue  prima 
facie  evidence  of  his  holding  himself  out  as  a practitioner  of 
chiropody. 
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Section  9800,  R.  S.  Mo.  1939*  in  part*  provides: 

"*  * * ancj  any  person  not  being  lawfully  authorized 
to  practice  chiropody  in  this  state  and  registered 
as  aforesaid,  who  shall  advertise  as  a chiropodist, 
in  any  form,  or  hold  himself  out  to  the  public  as 
a chiropodist,  shall,  upon  conviction  thereof,  for 
each  offense  be  punished  by  a fine  of  not  less  than 
one  hundred  nor  more  than  two  hundred  dollars,  or 
by  imprisonment  for  not  less  than  three  months  nor 
more  than  one  year,  or  by  both  such  fine  and  im- 
prisonment. * * *"  (Emphasis  ours) 

Therefore,  in  answer  to  the  second  question,  it  is  our 
opinion  that  it  would  be  unlawful  for  a person,  unlicensed  to 
practice  chiropody  in  the  state,  to  advertise  himself  in  the 
manner  herein  described. 


Respectfully  submitted. 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


SCHOOLS :j  Under  House  Bill  No**  770,  county  court 
issues  warrant  to  pay  clerk  hire* 


Honorable  Willis  T*  Harbison 
Platt sburg,  His sour i 


Dear  Sir* 

Vi/e  are  in  receipt  of  your  inquiry  in  which  you  ask  for 
a construction  by  this  office  of  that  part  of  House  Committee 
Substitute  for  house  Dill  No*  770  relating  to  traveling  ex- 
penses and  clerical  hiring,  and  particularly  as  to  that  xpart 
of  said  bill  which  states,  "The  county  treasurer  shall  upon 
presentation  of  a proper  bill  by  such  clerical  employee  # 
draw  a warrant  each  month  for  payment  of  same  out  of 
moneys  provided  by  the  state  for  such  purpose."  You  also 
state  your  "County  Treasurer- seems  to  think  he  does  not  have 
a right  to  draw  a Warrant  on  himself." 

In  order  to  properly  value  the  question  raised,  it  is 
nocessary  to  get  at  what  was  the  legislative  intent  in  the 
passage  of  this  law  and  each  part  thereof.  To  do  so,  we 
must  examine  other  related  statutes  which  were  on  the  statute 
books  when  this  bill  was  enacted  by  the  Legislature, 

-Section  13024,  R.S.  Mo.  1939,  provides: 

"Tho  county  court  shall  have  power  to 
audit,  adjust  and  settle  all  accounts 
to  which  the  county  shall  be  a party; 
to  order  the  payment  out  of  the  comity 
treasury  of  any  sum  of  money  found  duo 
i by  the  county  on  such  accounts; 

Section  13025,  R.S.  Mo.  1939,  is  as  follows t 

"When  a demand  against  a county  is  pre- 
sented to  the  county  court,  the  usual 
form  of  entry  may  be  exemplified  thus : 

"A  v.  oountj.  The  account  of 

A B for  the  sum  of  dollars  being 
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pr os on ted  and  inquired  into,  it  is  found 

by  the  court  that  the  stun  of  _ 

dollars  is  due  him  from  the  county,  pay- 
able out  of  (express  the  particular  fund, 
as  the  case  may  require),  and  for  which 
tho  clerk  is  ordered  to  issue  a warrant, 

"When  the  court  shall  ascertain  any  sum 
of  money  to  be  due  from  tho  county,  they 
shall  order  their  clerk  to  issue  a war- 
rant ' therefor  in  the  following  form: 

"Treasurer  of  the  county  of , 

pay  to  dollars!  out  of  any  money  in 

the  treasury  appropriated  for  (express 
the  particular  fund,  as  the  case  may  re- 
quire) • Given  at  the  courthouse,  this 

__day  of  ___,  19 , By  order 

of  the  county  court. 

"Attest:  C o,  cleric.  A 13,  president." 


Section  13831,  R.S.  Mo.  1939,  is  as  follows: 

"When  the  county  court  shall  ascertain 
any  sum  of  money  to  be  duo  from  the 
county,  as  aforesaid,  such  court  3hall 
order  its  clerk  to  issue  therefor  a war- 
rant, specifying  in  the  body  thereof  on 
what  account  the  debt  was  incurred  for 
which  the  same  was  issued,  and  unless 
otherwise  provided  by  law,  in  the  follow- 
ing form : 

"Treasurer  of  tho  county  of  : 

Pay  to  __ dollars,  out  of  any 

money  In  the  treasury  appropriated  for 
ordinary  county  expenditures  (or  express 
the  particular  fund,  as  the  caso  may  re- 
quire) « 

"Given  at  the  courthouse,  this  day 

of  ’ , 19 by  order  of  tho 

county  court* 


A 


"Attest:  CD,  clerk 


president . " 
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deveral  sections  of  the  statutes  dealing  with  the 
tl'io  county  treasurer  are  referred  to*  Section  13738 
1932 , speaking  of  Iris  duties,  sayss 


duties 


" >:•  Ho  shall  receive  all  moneys 

payable  into  the  county  treasury,  and 
disburse  the  same  on  warrants  drawn  by 
order  of  the  comity  court." 


Section  13805,  R,8.  Mo.  1939,  requires  the  county  treasurer 
to  keep  acGomit  of  all  moneys  received  and  disbursed  and  "regu- 
lar abstracts  of  all  warrants  and  scrips  drawn  on  the  treasury, 
and  paid  or  received  by  him,  and  shall  cancel  the  same  by 
writing  in  ink  'paidf  across  tho  face  thereof,  when  paid  or 
received," 

Sections  13306,  13007,  13003  and  13009,  1.3,  Mo.  1939, 
provide  for  the  filing,  cancellation,  etc.,  of  warrants. 

Section  13810,  R.S.  Mo.  1939,  provides  as  follows s 


"Any  ebunty  treasurer  or  county  clerk 
violating  the  provisions  of  sections 
13807  to  13809,  inclusive,  shall  be 
adjudged  guilty  of  a misdemeanor,  and 
shall  be  fined  a sum  not  less  than 
five  nor  more  than  twenty  dollars,  or 
3hall  be  imprisoned  in  the  county  jail 
for  not  less  than  thirty  days  for  each 
offense," 

Section  13811,  E.S.  Mo.  1939,  provides  the  treasurer  shall 
make  duplicate  receipts  and  keep  his  books  open  to  the  inspec- 
tion of  the  county  court,  ■ 


Section  13813,  K.S,  Mo.  1939,  requires  the  county  treasurer 
to  "furnish  an  account  of  the  receipts  and  expenditures  of  the 
county"  as  often  and  in  such  manner  as  may  be  required  by  the 
county  court. 

The  above-mentioned  statutory  provisions  definitely  show 
that  the  Legislature  has  set  up  a detailed  plan  of  handling 
the  county  money  and  thrown  valuable  safeguards  about  both  the 
public  conduct  in  the  handling  of  public  funds  and  the  preser- 
vation of  the  proof  thereof. 
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The  funds  that  under  House  Committee  Substitute  for  House 
Bill  Ho,  770  are  paid  by  the  state  to  be  used  for  clerk  hire 
are  paid  into  the  county  treasury#  They  could  not  be  paid  out 
of  the  county  treasury  unless  they  were  paid  into  the  county 
treasury*  They  aro  not  disbursed  by  the  State  Board  of  Edu- 
cation directly  to  the  clerks*  When  so  paid  into  tho  county 
treasury,  they  thereupon  become  part  of  the  county  money. 

The  samG  rules  that  apply  to  protecting  other  county  money, 
on  reason  apply  to  protecting  those  funds*  To  hold  otherwise 
would  compel  an  unreasonable  construction  of  said  House  Bill 
and  would  force  the  conclusion  that  while  the  Legislature  has 
placed  the  above  set  forth  safeguards  about  part  of  the  county- 
money,  that  as  to  another  part  of  said  county  money  said  safe- 
guards shall  not  apply,  and  that,  as  to  the  latter,  the  county 
treasurer  shall  "draw  a warrant”  on  himself  for  the  payment 
of  such  funds.  That  course  T?ould  be  revolutionary  and  would 
discard  tho  checks  and  balances  so  systematically  required  in 
handling  all  other  county  money  and  would  be  a temptation  to 
lax  and  unjustified  conduct. 

In  State  v*  Hackmann,  250  0* W.  1011,  302  Mo>  503  (1924), 
our  Supreme  Court,  en  banc,  held  that  an  appropriation  for 
aid  to  the  schools  which  stated  Article  VI  meant  Article  IV, 
and  said,  l*c.  1011: 

"The  fundamental  rule  to  be  observed 
is  to  ascertain  and  give  effect  to  the 
purpose  of  tho  Legislature,  under 
that  rule  the  court  may  reject  words 
and  figures  wh.cn  necessary  to  give  ef- 
fect to  the  manifest  intention  of  the 
framers  of  the  statute*  State  ox  rel. 
v.  ICoeln,  278  Mo.  loc.  cit.  41,  211  S.W. 

31;  Lincoln  University  v.  Hackmann  (Ho. 

Sup.)  243  S.W.  320;  Stato  v.  Pinkelstein, 

269  Mo,  631,  191  S.W*  1002;  St,  Louis  v.  • ' 
Uurta,  283  Mo,  77,  222  S.W,  430;  State  v. 

Gmelieh,  203  Mo.  152,  10G  S.W.  618; 

State  ex  rel,  v.  HcQuillin,  246  Ko.  loc. 
cit.  554,  152  S.W.  347;  Stato  ox  rel,  v. 

Amick,  247  Mo.  loc.  cit.  291,  152  S.W. 

591;  Curtis  v.  Sexton,  252  Mo.  loc.  cit, 

245,  159  S.W.  512. 

"’In  construing  a statute,  the  legisla- 
tive intent  Is  to  be  determined  from  a 
general  view  of  the  whole  act,  with 
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refo??encQ  to  the  subject-matter  to 
v/hicii  it  applies,  and  the  particular 
topic  under  will  oh  the  language  in  ques- 
tion is  found,’  36  Gyc.  1128," 


It  is  a well  recognised  rule  of  law  that 
by  construction,  correct  errors  in  statutes  in 
whore  it  appears  that  such  correction  is  ne cos 
proper  moaning  to  the  statute  being  considered 
page  991,  par,  591,  the  law  - is  thus  stated? 


the . c our t a will , 
the  use  of  words 
a ary  bo  give 
. In  59  C,  d,. 


"More  verbal  inaccuracies,  or  errors 
in  statutes  in  the  use  of  words,  u 
will  bo  corrected  by  the  court,  when- 
ever necessary  to  carry  out  the  inten- 
tion of  tho  legislature  as  gathered 
from  the  entire  act,  *• 


■ Viewing  .douse  CoriVi.lt toe  'substitute  for  House  Bill  Ho, 
770  from  its  four  corners  and  considering  It  as  a whole,  it 
is  apparent  that  tho  Legislature  intended  to  keep  the  proper 
safeguards  about  all  tho  county  money  in  each  instance  in 
said  bill,  except  the  matter  here  be in  - ; considered*  Said 
bill  particularly  sets  forth  tho  approved  methods  heretofore 
followed  in  getting  the  approval  of  tho  higher  officials  and 
making  the  record  in  the  county  court  and  having  tho  bills 
audited  and  paid  by  warrants. 


By  construing  tho  word  "draw, " as  used  in  lino  20,  Sec- 
2 of  said  bill,  to  moan  "pay, " v/o  believe  the  logislati 
it  will  be  carried  out,  Said  section,  in  terms,  provide 
aa 5 h bill  shall  bo  a "nr oner"  bills  that  it  must  have 
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inter 

that  said  bill  shall  bo 
boon  appro v 
iia  vo  j o o a 
against  th 
of 


od  b„ 
’audit 


the  county  super in tondeut 
1"  by  tho  county  cou 
county,  although  it  la  p 
the  county  funds  that  are  paid  to 


'o  * 

on'gabl 


ve 

ides 

that  it  must  havo 

that  it  must 
it  is  a demand 
e out  of  that  part 
county  by  the  Btate 


Board  of  education. 


Lection  15324,  supra,  authorises  t .o  county  c onr.t  to 
audit,  adjust  and  settle  and  order  payment  of  tho  same  on  all 

vrvidos  that  the  county 


county  bills . 
court  "shall 


uruor 
. •L-  - 


its  cleric  to  iesuo  there  for  a warrant"  for 
payment  or  count\  hills  after  tho  county  court  has  determined 
that  the  bill  is  a proper  charge , Section  13798,  supra,  re- 
quires the  county  treasurer  to  receive  and 
money: 


disburse  all  county 


and  requires  him  to  disburse  the  same  on  warrant 


drawn  by  order  of  the  county  court, 


Honorable  Willis  T,  Harbi son  -6- 


In  order  to  hold  that  county  money  can  he  withdrawn  In 
some  other  fashion  than  by  county  warrants  from  the  county 
treasury,  it  would  be  necessary  to  hold  that  said  House 
Committee  Substitute  for  House  Bill  Ho.  770,  by  implication 
repealed  to  that  extent  this  section  of  the  statutes,  and 
repeals  by  implication  are  not  favored  by  the  law.  Said 
House  Bill  Ho.  770  must  he  interpreted  in  the  light  of  and 
with  reference  to  the  other  related  statutes.  The  Legisla- 
ture, of  course,  knew  that  the  above  set  forth  statutes  were 
on  the  books  and  would  be  considered  in  arriving  at  the 
legislative  intent  and  meaning,  of  said  bill. 


Conclusion. 

It  Is  our  opinion  that  the  proper  procedure  in  paying 
for  clerical  hire,  under  the  provisions  of  Section  2 of 
House  Committee  Substitute  for  House  Bill  Ho,  770,  is  for 
the  creditor  clerk  to  make  out  a proper  bill  ‘and  get  the 
county  superintendent  to  endorse  thereon  his  approval  of  the 
same  and  the  date  of  said  approval;  present  same  to  the  county 
court  who  audit,  settle  and  adjust  it,  as  they  do  any  other 
county  bills  and  make  the  usual  records  thereof,  order  a war- 
rant drawn  by  the  county  clerk  on  the  county  treasury  there- 
for and  deliver  It  to  the  creditor  clerk  who  will  present  it 
to  the  county  treasurer  who  thereupon  pays  said  warrant  and 
treats  said  canceled  warrant  tlio  same  way  that  other  warrants 
are  required  by  the  statute  to  be  treated  with  reference  to 
bookkeeping,  cancellation  and  custody. 


Very  truly  yours. 


■) 

APPROVED : 


DRAKE  WATSON 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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COUNTY  OFF*cee9v  Compensation  of  variou^  coupty  ofMoesps  to  be 
i ' received  for  performance  of  their ; duties  as 

members  of  the  county  board  of  equalization. 


august  1=1,  1046 


FILED 


Hon.  Leo  -J . Burned 
Prosecuting  Attorney 
Pott is  County 
He dull a , i isoouri 


Hear  oir ; 


We  aoknowlodGe  receipt  of 
requesting  an  official  opinion 
follows : 


your-  lot  tor  of  July  HI,  1946, 
of  this  office,  and  reading  as 


“Tho  Board  of  Equalization  has  been  meet- 
ing here  and  the  clerk  of  the  county  court 
has  filed  asking  for  remuneration  for  Ills 
services  on  said  board.  Will  you  please 
inform  mo  whether  he  is  entitled  to  charge 
for  his  services  on  and  to  said  board V 
Also,  what  members  of  the  board  are  en- 
titled to  romunorationV4'- 


dec t ion 


provides 


11008  of 

r ollows : 


House  Bill  Ho, 


407,  which  is  now  a 1 - ■ v , 


“The  judges  of  the  county  court,  tho  county 
surveyor , Lne  eouncy  assessor , oho  »=>nci ixi  , 
tho  county  clerk,  and  those  sitting  as  mem- 
bers as  may  otherwise  be  provided,  shall  re- 
ceive five  dollars  per  day  for  ouch  day  they 
snail  bo  present  and  act  in  tho  performance 
of  their  duties  as  members  of  the  county 
board  of  equalization.  Provided,  that  the 
above  county  officers  who  are  now  or  may 
hereafter  be  compensated  by  salary  shall  not 
be  entitled  to  the  compensation  provided  in 
tills  section. 5f 

This  office  rendered  an  -official  opinion  on  July  16,  1946 v 
a copy  of  which  is  enclosed,  in  which  it  was  held  inia t the  inem- 
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bers  of  the. county  court  of  third  class  counties  are  allowed 
$5,00  per  day  lor  each  day  they  act  in  the  performance  of 
their  duties  as  members  of  the  county  board  of  equalisation, 
and  also  that  sheriffs  of  third  class  counties  under  township 
organization  are  entitled  to  compensation,  as  provided  in 
Section  11008  of  House  Hill  Ho,  467,  The  sheriffs  were  hold 
to  be  entitled  to  the  fees,  for  serving  us  members  of  the  county 
board  of  equalization  because  of  the  fact  that  only  part  of 
tiie  compensation  they  received  for  their  duties  as  sheriffs 
was  received  as  salary  and,  part  of  tlie  compensation  was  re- 
ceived as  fees, 

Section  2 of  House  Bill  Ho,  891,  which  is  now  a lav;,  pro- 
vides as  follows: 

"The  county  assessor  in  counties  of  the 
third  class  shall  receive  h5,00  per  day 
for  each  day  he  shall  serve  as  a member 
of  the  county  board  of  equalization," 

Section  1 of  House  Bill  Ho,  805,  which  is  now  a low,  pro- 
vides as  follows: 

"County  surveyors  in  counties  of  the  third 
class  shall  be  allowed  fees  for  their  ser- 
vices as  follows:  * * 1 ^ 


“for  each  day  actually  engaged  in  serv- 
ing as  a member  of  tho  county  board 
of  equal izat ion. 5,00" 

In  the  case  or  the  other  member  of  the  board  of  equaliza- 
tion, that  is,  the  county  cleric,  tho  fact  which  determines 
whether  or  not  such  officer  shall  receive  the  fee  as  provided 
for  in  Section  11008  of  House  Bill  Bo,  467,  depend s on  whether 
he  is  compensated  by  salary  alone  or  compensated  both  by  salary 
and  fees. 

Beet  ion  1123.8  of  House  Bill  Mo.  535,  which  is  now  a law, 
provides  as  follows: 

” ^accept  in  counties  having  a population  in 
excess  of'  100,000,  tho  following  fees  and 
compensation  shall  be  allowed  to  the  several 
officers  and  x>  arsons  heroin  named  for  ser- 
vices rendered  under  the  provisions  of  this 
chapter , viz.: 


3 
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“I.  To  clorics.— To  the  clerk  of  the  county 
court,  for  extending  the  tax  on  the  assess- 
ment t book , throe  cents  for  each  name,  to  'bo 
paid,  by  the  state  and  county  in  proportion, 
to  blie  number  of  tax  columns  used  by  each. 

"11 . for  making  a copy  of  the  tax  book  for 
tiie  use  of  tho  collector,  including  certifi- 
cate and  seal  to  the  same , for, every  hundred 
words  and  figures,  ten  cents,  one-half  to  be 
paid  by  the  state,  the  other  half  by  the 
county;  for  making  an  abstract  of  the  asses- 
sor’s book  for  the  State  Tax  Commission,  five 
dollars,  and  in  addition  thereto  fifty  cents 
for  every  one  hundred  thousand  dollars’  worth 
of  property  on  such  abstract,  to  be  paid  by 
the  state. 

i 

’•III.  for  ranking  an  abstract  of  the  tax  book 
for  the  director  of  revenue,  including  cer- 
tificate and  seal  to  same,  five  dollars,  and 
one- tenth  of  one  per  cent  of  the  amount  of 
revenue  tax  on  such  abstract  to  be  paid  by 
the  state. 

•*IV.  for  certifying  statements  to  the  di- 
rector of  revenue,  as  required  by  this  chap- 
ter, or  making  any  certificate  required  by 
this  chapter,  -under  the  seal  of  said  court, 
seventy-five  cents  for  each  certificate  and 
seal,  to  be  paid  equally  out  of  the  state 
Xi g c o un  c?y  oi‘  GQ-ij  lix* • 

«y,  for  every  settlement "with  tho  collec- 
tor, thirty-five  cents,  to  be  paid  equally 
out  of  the  state  and  county  treasury. 

^ vr 1 1 for  sax e— keeping , xilmg  unci  orans— 
mitting  the  collector's  bond  to  tho  State 
Tax  Commission,  one  dollar. 

"VII,  for  filing,  preserving  and  safekeep- 
ing of  the  assessment  lists,  one-half  of 
one  cent  per  list , to  bo  paid  one-half  by 
the  state  and  one-half  by  tho  county. 

flection  13828,  It.  3.  Mo.  1939 , provides: 
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n * * * |,01,  preparation  of  tils  copy  for 

tiic  statement  the  court  may  allow  a iiOt/ 
lass  than  ten  cents  and  not  to  exceed  tlilrty 
_ cents  for  every  hundred  words  and  figures, 

' will  oil  sum,  if  allowed  to  the  cleric  of  the 
court,  shall,  be  in  addition  to  the  salary  or 
f G03  allowed  him  by  lav/,  * * *.'* 

It  can  be  seen  from  the  above  that  the  comity  cleric  re- 
ceives fees  in  addition  to  his  salary# 

Since  it  is  specifically  provided  that  the  assessor  and 
surveyor  shall  receive  the  fee  for  serving;  as  members  of  the 
board  of  equalisation,  and  since  the  county  clerk  is  compen- 
sated, in  part  at  least,  by  foes,  it  is  clear  that  each  one 
is  entitled  to  his  fee  as  provided  in  .d action  11008  of  House 
Bill  Ho.  467,  for  each  day  he  shall  be  present  and  act  in  the 
performance  of  his  duty  as  a member  of  the  county  board  of 
equalization. 


OONOLUSIOH 


The  judges  of  the  county  court,  the  county  surveyor,  the 
oounty  assessor,  and  the  county  cleric  in  counties  of  , the  third 
class  not  under  township  organisation  are . allowed  the  fees 
provided  for  in  Beet ion  11008  of  House  Bill  Ho*  467  for  their 
services  as  members  of  the  county  board  of  equalisation. 


Respectfully  submitted , 


ALLROVGD: 


0.  >3.  BOBUS,  Jr. 

Assistant  Attorney  General 


77  b.  'lO/XiM 

Attorney  General 
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CHIROPODY:  A Certificate  to  practice  chiropody  issued  by  the  State 
Board  of  Health  is  valid.  Licensee,  now  a resident  of 
Missouri,  is  entitiled  to  a certificate  for  ensuing  year 
upon  making  , proper  application  and  paying  the  required 
fee. 


August  30,  1946 


Dr . 1.  A.  Hansen,  .D.  S,  C. 
702  ohukert  Building 
Kansas  City,  Missouri 


Dear  Dir; 


Receipt  is  acknowledged  of  your  letter  requesting  an  official 
opinion  which  reads  as  follows; 


" Enclosed  you  will  find  a reciprocity  app- 
lication for  chiropody  of  Manuel  bard  Kalin 
and  a lot ter  from  the  tttate  Medical  Board 
of  Ohio. 

"Soon  after  the  State  Board  of  Chiropody 
was  formed  after  July  1,  1946,  I received 
a letter  from  Manuel  Sara  Kahn  stating 
that  his  name  has  been  misspelled  on  his 
license,  and  asked  the  Board  to  issue  him 
a new  one.  ; Upon  investigation,  you  will 
notice  that  the  State  Board  of  Health  has 
never  approved  or  signed  his  application 
for  reciprocity.  You  will  also  notice 
in  the  letter  from  the  State  Medical 
Board  of  the  State  of  Ohio  that  they  have 
not  entered  into  reciprocal  relations  with 
the  limited  oractlctl oners  of  chiropody, 
and  that  in  our  law;,  we  can  reciprocate 
only  with  those  who  reciprocate  with  us. 

"I  should  like  to  get  your  opinion  as  to 
- what  action  the  Board  should  take  upon  this 
matter." 

An  examination  of  the  enclosed  application  submitted  by  Mr. 
Kalin  discloses  that  a certificate  to  practice  chiropody  in  this 
state  was  issued  to  him  on  January  21,  1940,  which  apparently  Is 
the  one  that  has  Ills  name  misspelled.  The  fact  that  the  certif- 
icate was  issued  indicates  that  Mr.  Kahn's  application  was 
properly  examined  and  approved  by  the  otato  Board  of  Health,  and 
the  emission  of  the  date  of  approval  and  signature  of  the  Decretory 
of  the  Board  would  not  in  itself  be  so  vital  as  to  render  the  cer- 
tificate issued  invalid.  We  therefore  must  determine  whether  or 
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not  the  certificate  which  he  now  holds  is  invalid  for  some  other 
reason. 

Mien  the  certificate  was  issued  the  State  Board  of  Health  was 
governed  by  the  provisions,  relating  to  admission  of  persons  from 
other  states  to  practice  chiropody  in  this  state,  appearing  in 
Seotlon  9798,  Laws  of  Missouri  1943,  page  582  which,  in  part,  pro- 
vides * 

i ■ ' 

# ^Provided,  that  the  state  board  of 
health  may,  under  regulations  established 
by  the  board,  admit  without  examination 
legally  qualified  practitioners  of  chir- 
opody who  hold  certificates  to  practice 
chiropody  in  any  state  or  territory  of 
the  United  States  or  the  District  of 
Columbia  with  equal  educational  require- 
ments to  the  state  of  Missouri  and  that 
extend  like  privileges  to  legally  qualified 
practitioners  from  thiB  state  upon  the 
applicant  paying  to  the  state  board  of 
health  a fee  of  fifty  dollars ($ 50. 00) »M 


In  reading  the  above  section  we  ascertain  that  three  require- 
ments had  to  be  met  before  the  .State  Board  of  Health  could  exer- 
cise its  discretion  to  admit  a nonresident  applicant  to  practice 
chiropody  in  this  state  without  requiring  him  to  take  an  examination 

He  had  to  hold  a certificate  to  practice  in  the  state,  terr- 
itory or  District  of  Columbia  from  which  he  sought  admission,  such 
state,  territory  or  District  of  Columbia  had  to  have  educational 
requirements  equal  to  those  of  the  state  of  Missouri  and  that  state, 
territory  or  District  of  Columbia  had  to  extend  like  privileges  of 
reciprocity  to  qualified  practitioners  from  this  state. 

Mr  Kahn* a application  shows  that  he  held  a certificate  to 
practice  chiropody  in  the  State  of  Ohio  granted  by  the  Ohio  State 
Medical  Board# 

Sections  1274-5  and  1270  of  Throckm or ton's  Ohio  Code  Annotated 
provides  for  the  educational  qualifications  necessary  to  procure 
a certificate  as  a limited  practitioner , which  Includes  chiropodists 
and  such  qualifications  were  equal  to  the  educational  requirements 
of  this  state  at  the  time  the  State  Board  of  Health  Issued  a cer- 
tificate to  practice  to  Mr.  Kahn. 

In  determining  whether  or  not  the  State  of' Ohio  extended  re- 
ciprocity privileges  to  chiropodists  of  this  state  when  the  cer- 
tificate in  question  was  issued,  we  again  must  look  to  the  Ohio 
Statutes.  Section  1274-1,  Throckmorton’s  Ohio  Code  Annotated 
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defines  limited  branches  of  medicine  to  include  chiropody.  Boc- 
tion  1274-4  of  the  Ohio  Code  provides  when  the  State  Medical 
Board  may  dispense  with  the  examination  of  applicants  for  limit- 
ed certificates  and  roads  as  follows:: 

"When  board  may  dispense  with  examination— 

The  State  Medical  Board  may  dispense  with  the 
examination  of  applicants  for  such  limited 
certificates  upon  the  same  reciprocal  terms 
and  conditions  with  respect  to  such  limited 
branches  as  are  provided  in  Section  1282  of 
the  General  Code  with  respect  to  physicians 
and  surgeons  generally," 

Reference  is  made  in  the  above  section  to  Section  1282  which 
reads,  in  part,  as  follows: 

"Admission  of  physicians,  surgeons,  osteo- 
pathic physicians  and  surgeons,  and  osteo- 
paths, of  other  states;  fee  for  registration,— 

When  a physician?  or  surgeon  licensed  by  the 
licensing' department  of  another  state,  a 
territory  or  the  District  of  Columbia,  or  a 
diplomate  of  the  national  board  of.  medical 
examiners  or  the  national  board  of  examiners 
for  osteopathic  physicians  and  his  profession, 
the  state  medical  board  may,  in  its  discretion, 
issue  to  him  a certificate  to  practice  medicine 
or  surgery,  osteopathic  medicine  and  surgery, 
or  osteopathy  in  Ohio  without  requiring  the 
applicant  to  submit  to  examination,  ■»  * 

Under  the  above  sections  a practitioner  of  chiropody  in 
Missouri,  possessing  the  necessary  qualifications,  could  be  ad- 
mitted to  practice  in  Ohio  y/lthout  first  taking  an  examination. 
However,  the  admission  of  an  applicant  is  clearly  left  up  to  the 
discretion  of  the  Ohio  State  Medical  Board.  Such  was  the  law 
when  the  Missouri  State  Board  of  Health  issued  a certificate  to 
Mr,  Kahn  in  January  of  this  year. 

Although  the  letter  which  you  have  enclosed  from  the  Ohio 
State  Medical  Board  strongly  indicates  that  that  Board  would  not 
extend  reciprocity  privileges  to  practitioners  of  chiropody  in  this 
state  now,  there  is  nothing  conclusive  to  show  that  they  would  not 
have  done  so  at  the  time  a certificate  was  issued  to  Mr . Kahn,  The 
Ohio  laws  permitted  them  to  do  so  and  apparently  the  Missouri  State 
Board  of  Health  had  not  been  informed  that  reciprocity  privileges 
would  not  be  extended  to  Missouri  practitioners.  Therefore,  it  is 
our  notion  that  there  is  no  legal  basis  upon  which  to  question  the 
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validity  of  the  certificate  issued  by  the  Missouri  State  Board  of 
Health  to  the  licensee  on  January  21,  1946,  However,  if  the  Ohio 
State  Medical  Board  chooses  to  deny  - reciprocity  privileges  now  or 
In  the  future  to  chiropodists  of  this  state  the  Missouri  State 
Board  of  Chiropody  could  hot  extend  such  privileges  to  practitioners 
in  Ohio  who  may  seek  admission  to  practice  in  this  state. 

We  therefore  conclude  that  Mr,  Kalin  is  now  a resident  of 
Missouri  and  is  practicing  chiropody  in  the  City  of  St.  Louis  under 
a valid  certificate. 

Section  9798a  of  Senate  Bill  No,  433  in  part  provides: 


’’Every  person  duly  licensed  to  practice 
chiropody  in  this  state  shall,  on  or  before 
the  31st  day  of  October  in  the  year  in  which 
this  act  becomes  effective  and  annually  on 
or  before  the  31st  day  of  October  of  each 
year  thereafter,  apply  to  the  State  Board 
of  Chiropody  for  a certificate  of  registration 
for  the  ensuing  year,  whioh  application  shall 
be  made  on  a form  to  be  furnished  by  the 
board,  # * 


•W  -s',4  # -/r  ';<■  it 

n*  it  •a-The  State  Board  of  Chiropody  shall  on  or 
before  the  1st  day  of  October  in  each  year 
mail  to  each  person  licensed  to  practice  chir- 
opody in  this  state  at  the  last  known  office 
or  residence  address  of  such  person  a blank 
form  for  application  or  registration. 

Section  9798b  of  Senate  Bill  No,  433  in  part  provides: 

’’Upon  due  application  therefor  and  upon  sub- 
mission by  such  person  of  evidence  satisfac- 
tory to  the  State  Board  of  Chiropody  that  such 
person  is  licensed  to  practice  chiropody  in 
this  state,  and  upon  the  payment  of  the  fees, 
required  to  be  paid  by  this  act,  the  State 
Board  of  Chiropody  shall  issue  to  such  app- 
licant a certificate  of  registration  under 
the  seal  of  said  board,  which  certificate 
shall  recite  that  the  person  therein  named 
is  duly  registered  for" the  year  specified, 

* it  it” 

The  fact  that  the  licensee's  name  is  mispelled  would  not  require 
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the  Board  to  Issue  a new  license.  We  believe  that  the  proper  pro- 
cedure would  be  to  send  the  licensee  a blank  form  for  registration 
on  or  before  October  1,  1946,  so  that  he  may  apply  for  a certificate 
of  registration  on  or  before  October  31,  1946,  for  the  ensuing  year. 
Such  1 3 the  procedure  prescribed  in  Section  9798a  supra.  Mien  the 
licensee  submits  the  application  in  proper  form  and  pays  the  required 
fee  a certificate  of  registration  for  the  ensuing  year  should  be 
issued  to  him  as  provided  in  Section  9798b  supra. 


Respectfully  submitted. 


RICKARD  P.  THOMPSON 
Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLOR 
Attorney  General 
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CHIROPODY*  In  Re*  Salifications  for  taking  chiropody  examinations 

given  by  State  Board  of  Chiropody. 


October  10,  1946 


Dr.  L.  A.  Hansen,  D.  S.  C. 

Secretary,  Missouri  State  Board  of  Chiropody 
702  Shake r t Building 

Kansas  City,  Missouri  1 

Dear  Sir: 

'This  will  acknowledge  receipt  of  your  letter  requesting  an 
official  opinion  which  reads: 


"The  State  Board  of  Chiropody  wishes  for  you  to 
give  an  opinion  on  the  following  question: 


"At  an  official  mooting  of  the  State  Board  of 
Chiropody  which,  was  held  at  Jefferson  City, 
Mo*  on  September  16,  1946,  Dr.  Yta.  sV.  Potter 
appeared  before  the  Board  asking  if  he  could 
take  the  chiropody  examination  at  the  noxt 
Board  meeting* 

"Dr.  Potter  was  graduated  at  the  Illinois 
College  of  Chiropody  in  1938.  His  course 
consisted  of  three  years.  He  took  the 
Kansas  Board  in  ,1938  and  practiced  in 
Kansas  until  April  of  1942  when  he  entered 
the  Navy  and  was  discharged  in  April  1946 
with  a rank  of  Senior  Lieutenant.  In  the 
summer  of  1945,  he  took  the  examination  in 
Horth  Carolina*  The  State  of  Kansas  does 
not  have  a reciprocity  law  and  Horth 
Carolina  refuses  to  roclprocate  v/ith 
Missouri.  At  the  time  that  Or.  Potter  was 
graduated,  the  law  in  Missouri  required  only 
two  years,  of  chiropody  college,  'Hie  State 
Board  of  Chiropody  wishes  to  give  the  exam- 
ination to  Dr,  Potter,  hut  we  hesitate  to 
give  it  to  him  Inasmuch  as  the  lavj  now  states 
four  years. 


"I  shall  appreciate  your  opinion  upon  this 
matter 
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The  only  question  involved  is  whether  or  not  Dr.  Potter 
possesses  the  necessary  qualifications  to  take  the  examination 
given  by  the  State  Board  of  Chiropody, 

Section  9798  of  Senate  Bill  ho.  433,  which  became  effective 
July  1,  1946,  and  which  Is  incorporated  in  the  Missouri  Revised 
Statutes  Annotated  as  Section  9798,  provides  for  the  necessary 
qualifications  for  applicants  in  order  to  take  the  chiropody 
examination  given  by  the  State  Board  of  Chiropody,  and  in  part, 
reads  t 

"Qualifications— educational  requirements— 
f0e....examination— certificate— admission 
without  examination 

"Any  person  desiring  to  practice  chiropody 
in  this  state,  shall  furnish  the  State  Board 
of  Chiropody  with  satisfactory  proof  that 
he  or  she  is  twenty  -one  years  of  age  or 
over,  and  of  good  moral  character,  and  a 
citizen  of  the  United  States,  and  that  he 
or  she  has  received  at  least  four  years 
of  high  school  training,  or  the  equivalent 
thereof,  as  determined  by  the  board,  and 
has  received  a diploma  or  certificate  of 
graduation  from  a reputable  school  of 
chiropody  conferring  the  degree  of  D,  S. 

C.  (doctor  of  surgical  chiropody)  and 
recognized  and  approved  by  the  State 
Board  of  Chiropody,  having  a minimum 
requirement  of  three  scholastic  years 
and  one  year  in  an  accredited  college,  or 
four  years  in  a recognized  and  reputable 
chiropody  college.  Upon  payment  of  a fee 
of  thirty-five  dollars  (^35*00)  to  the 
Director  of  Revenue,  and  making  satis- 
factory proof  as  aforesaid,  the  applicant 
shall  be  examined  by  the  State  Board  of 
Chiropody,  or  a committee  thereof,  under 
such  rules  and  regulations  as  said  board 
may  determine,  and  if  found  qualified, 
shall  be  licensed  to  practice  chiropody 
and  registered,  and  shall  receive  in 
testimony  thereof  a certificate  signed 
by  the  president  and  secretary  of  the 
board:*  * * *" 

An  examination  of  the  above  section  discloses  that  there  are 
five  qualifications  that  the  applicant  must  possess  in  order  to 
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take  the  examinations 

1,  He  must  be  at  least  twenty- one  years  of 
age, 

2,  He  must  be  of  good  moral  character. 

3,  He  must  be  a citizen  of  the  United  States. 

4,  He  must  have  had  four  years  of  high  school 
or  the  equivalent  thereof. 

5,  He  must  have  received  a diploma  or  a 
certificate  of  graduation  from  a reputable 
school  of  chiropody  conferring  the  degree 
of  doctor  of  surgical  chiropody  and  rec- 
ognized and  approved  by  the  State  Board 

of  Chiropody  having  a minimum  requirement 
of  three  scholastic  yetrs  and  one  year  in 
an  accredited  college,  or  four  years  in  a 
recognized  and  reputable  chiropody  college. 

It  is  the  fifth  qualification  with  which  we  are  primarily 
concerned  in  the  case  at  hand  as  we  assume  that  the  applicant 
possesses  the  other  four  qualifications.  After  a careful  study 
we  are  of  the  opinion  that  the  fifth  qualification  actually  in- 
cludes two  qualifications  or  requirements  in  the  alternative,  and 
the  possession  of  either,  by  the  applicant,  would  be  sufficient. 
We  construe  the  fifth  qualification  to  mean  that  if  the  applicant 
has  received  a diploma  or  certificate  of  graduation  from  a rep- 
utable school  of  chiropody,  which  is  recognized  and  approved  by 
the  Board  and  which  confers  the  degree  of  doctor  of  surgical 
chiropody  and  has  a minimum  requirement  of  three  scholastic 
years  and  one  year  of  college,  it  v/ould  be  sufficient,  or,  if 
the  applicant  has  received  four  years  of  study  and  training  in 
a recognized  and  reputable  chiropody  college  It  would  be  suff- 
icient. The  use  of  the  word  "or"  after  the  word  "college"  and 
before  the  word  "four"  is  as  a disjunctive  and  serves  to  separate 
one  requirement  from  the  other,  thus  denoting  an  alternative  and 
if  the  applicant  possessed  either  requirement  contained  in  the 
fifth  qualification  it  would  suffice# 

In  the  case  of  Dodd  v.  Independence  Stove  and  Furnace  Co,, 
330  Mo.  662,  51  S*  W.(2d)  114,  the  following  was  said  regarding 
the  use  of  the  word  "or”,  at  S*  IV.  (2d)  118: 


"■&  While  the  word  f or  * may  sometimes 

be  so  used,  its  ordinary  use  is  as  a dis- 
junctive 1 that  marks  an  alternative  generally 
corresponding  to  "either,”  as  "either  this 
or  that."’ 


| 1 /'  I";  ' r 1 - ~ ' - ' ' - ' 'T 
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In  the  case  at  hand  you  state  that  the  applicant  was  graduated 
from  the  Illinois  College  of  Chiropody  and  that  his  course  consisted 
of  three  years.  This  indicates  that  the  Illinois  College  of  Chir- 
opody required  at  least  three  scholastic  years  to  finish  the  course 
in  chiropody.  It  is  also  probable  that  that  school  required-  a 
certain  amount  of  academic  college  study  before  students  couxd  be 
admitted  to  study  chiropody.  If  it  required  at  least  one  year  of 
college  work  in  an  accredited  college  before  a person  could  be 
admitted  to  study  chiropody  it  would  fulfill  the  statutory  minimum 
requirement  of  three  scholastic  years  and  one  year  in  an  accredited 
college  as  set  forth  in  the  fifth  qualification  of  Section  9798, 
supra. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  if  Dr. 
Potter  has  received  a diploma  or  certificate  of  graduation  from  a 
school  of  chiropody  conferring  the  degree  of  doctor  of  surgical 
chiropody  which  is  registered  and  approved  by  the  Board  and  which 
had  a minimum  requirement  of  at  least  three  scholastic  years  and 
one  year  in  an  accredited  college,  he  would  be  eligible  to  take 
the  examination,  provided  he  possesses  the  other  qualification 
set  forth  in  Section  9798  of  Senate  Bill  No.  433,  Missouri  Revised 
Statutes,  Annotated. 

Respectfully  submitted. 


APPROVED i 


RICHARD  P.  THOMPSON 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


RFTzmw 


Ilonorabi*  J*  Harned 
Prose ^feting  Attorney 
Petti*  <to4»fejj 
aedal^»  KMniouri 


Dear  .sir* 


Receipt  Is  acknowledged  of  your  letter  v/hich  reads* 


"Will  you  please  Inform  me  when  the 
coroner  in  counties  of  the  third 
class  go  on  salary?” 


Section  1 of  House  Bill  No.  880  incorporated  in  the  Missouri 
Revised  Statutes  Annotated  as  Section  15259.4,  relating  to  the 
compensation  of  coroners  in  counties  of  the  third  class  provides* 


” The  coroner  in  all  counties  of  the  third 
class  shall  receive  for  his  services  annually,  , 
payable  out  of  the  county  treasury  In  equal 
monthly  installments  the  followings  In 
counties  with  a population  of  less  than  10*000 
the  sum  of  ij|>l20.00j  In  counties  with  a pop- 
ulation of  10,000  and  less  than  15,000,  the 
sum  of  sjjaaO.OOj  in  counties  with  a population 
of  15,000  and  less  than  20,000,  the  sum  of 
^240.00;  in  counties  with  a population  of 
20,000  and  less  than  24,000  the  sum  of  ^360,00; 
in  counties  with  a population  of  24,000  and 
less  than  30,000  the  sum  of  $480«00j  and  in 
counties  having  a population  of  30,000  and  more 
the  sum  of  ^600 .00.” 

House  Bill  No.  880  was  truly  agreed  to  and  finally  passed 
prior  to  July  8,  1946,  and  was  subsequently  approved  by  the 
Governor.  The  General  Assembly  recessed  July  8,  1946,  until 
twelve  o^lock  August  7,  1946.  Before  recessing  they  passed  a 
joint  resolution  under  the  terms  of  which  all  lav/s  passed  by  the 
General  Assembly  on  or  before  July  8,  1946,  and  not  effective  by 
special  provision,  shall  take  effect  ninety  days  from  and  after 
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the  beginning  of  such  recess.  This  was  in  consonance  with  Lection 
29,  Article  III  of  the  Constitution  which,  in  part,  reads? 

”•»  * ^provided,  if  the  general  assembly 
recesses  for  thirty  days  or  more  it  may 
proscribe  by  joint  resolution  that  laws 
previously  passed  and  not  effective  shall 
take  effect  ninety  days  from  the  beginning 
of  such  recess,” 

Therefore,  House  Bill  No,  B80  became  effective  October  6,  1946, 

Prior  to  the  passage  of,  House  Bill  No,  880,  supra,  coroners  in 
the  various  counties  of  thi3  state  were  compensated  by  fees  collected 
under  Section  15424,  R,  S,  Mo,  1939. 

Section  2 of  House  Bill  880  requires  the  coroner  in  third  class 
counties  to  collect  the  fees  accruing  to  his  office  by  law,  and  at 
the  end  of  each  month  file  with  the  county  court  a report  of  all 
fees  charged  and  collected  during  said  month.  Upon  the  filing  of 
such  report  the  coroner  must  forthwith  pay  to  the  county  treasurer 
the  fees  collected. 

Therefore,  the  effect  of  House  Bill  No,  880  is  to  change  the 
manner  of  compensating  coroners  in  third  class  counties  from  fees  to 
salaries , 

Section  13,  Article  VII  of  the  Constitution,  in  part,  provides:  ' 

”Tho  compensation  of  state,  county  and  mun- 
icipal officers  shall  not  be  Increased  during 
the  term  of  office,  «•" 

The  appellate  courts  of  Missouri  have  not  ruled  on  the  status 
of  a coroner  other  than  holding'  he  is  a '’constitutional  officer” 
but  other  jurisdictions  have  held  that  the  office  of  "coroner"  Is 
a county  office,  and  that  the  coroner  Is  a county  officer.  People 
v,  Horan,  86  Pac*  252,  34  Colo.  304 j People  v,  Warner,  104  N»Y*S* 

279;  Abbott  v*  Adams  County,  214  111*  App*  201* 

If  the  salaries  that  coroners  of  third  class  , counties  are  to 
receive  under  House  Bill  No.  880  would  constitute  an  Increase  in 
compensation  during  their  present  terms  of  office,  said  bill  would 
not  be  applicable  to  such  officers  until  the  beginning  of  their 
next  ensuing  terms.  If  the  salaries  so  provided  do  not  constitute 
an  increase  in  compensation  during  their  present  terms  of  office 
then  such  officers  would  be  entitled  to  receive  their  salaries  as 
of  the  effective  date  of  said  bill. 

The  question  then  arises  that  If  the  salaries  now  provided  for 
by  House  Bill  880  exceed  the  fees  that  the  coroners  have  heretofore 
actually  collected  and  retained  as  compensation,  would  it  constitute 
an  increase  in  their  compensation  during  their  present  terras  of  office? 
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The  maximum  amount  of  fees  that  could  be  retained  by  coroners 
in  what  are  now  third  class  counties  wa?  fixed  by  Section  13450, 

R*  S*  Mo*  1939  which  provides* 

' 

"Fees  paid  to  certain  officers  not  to 
exceed  what 

"The  fees  of  no  executive  or  ministerial 
officer  of  any  county,  exclusive  of  the 
salaries  actually  paid  to  his  necessary 
deputies,  shall  exceed  the  sum  of  five 
thousand  dollars  for  any  One  year.  The 
foregoing  clause  shall  not  apply  to  any 
county  or  city  not  within  a county  in 
this  state  now  containing  or  which  may 
hereafter  contain  one  hundred  thousand 
inhabitants  or  more*  After  the  first 
day  of  January,  1891,  every  such  officer 
shall  make  return  quarterly  to  the  county 
court  of  all  fees  by  him  received,  and 
of  the  salaries  by  him  actually  paid  to 
his  deputies  or  assistants,  stating  the 
same  in  detail  and  verifying  the  same  by 
his  affidavit*  and  for  any  statement  or 
omission  in  such  return  contrary  to  truth, 
such  officer  shall  be  liable  to  the  penalties 
of  willful  and  corrupt  perjury." 

In  the  case  of  State  ex  rel,  I&nmons  v.  Farmer,  196  S.  W.  1106, 
271  Mo,  306,  the  validity  of  an  act  was  questioned  which  provided 
that  clerks  of  the  circuit  courts  were  to  receive  an  annual  salary 
of  $2,000.00  in  lieu  of  all  fees  collected.  It  was  contended  that 
said  act  violated  Section  8,  Article  XIV,  of  the  Constitution  of 
1875,  which  is  essentially  the  same  as  Section  13,  Article  VII, 
of  our  present  Constitution,  because  the  salary  exceeded  the  amount 
of  fees  which  had  actually  been  earned  and  collected  in  previous 
years.  There  was  also  an  earlier  statute  which  had  limited  the 
fees  such  officers  were  allowed  to  retain  to  $2,000.00  per  annum. 
The  court  said  the  following  at  1.  c.  314,  316  and  317* 


"While  defendants  concede  that  the  amount 
of  cash  salary  relator  is  entitled  to 
receive  under  the  provisions  of  the  Act 
of  1915,  doe's  not  exceed  but  exactly  equals 
the  amount  he  was  entitled  to  retain  under 
the  act  of  1913,  out  of  his  fees  collected, 
yet  they  contend  that  unless  the  fees  which 
he  actually  earned  and  collected  amount 
each  year  to  a sum  equal  to  the  $2000  yearly 


i 
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cash  salary , the  provisions  of  the  Act 
of  1915  are  unconstitutional,  for  that 
they  in  fact  bring  about  an  increase 
in  his  compensation  during  the  currency 
of  a given  term, 

*>$■  •$£  *if  ->V 
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”The  Act  of  1915  putting  circuit  clerks 
upon  a salary  basis,  was,  it  is  plain, 
designedly  enacted  so  that  the  several 
salaries  fixed  thereby  and  made  payable 
monthly  in  cash  should  exactly  equal 
the  amounts  fixed  by  statute  in  1913, 
as  the  amounts  which  could  be  retained 
by  each  circuit  clerk  as  his  annual 
compensation  out  of  the  fees  he  earned. 

As  we  gather  the  position  and  contention 
of  defendants,  they  concede  that  in  all 
cases  and  counties  wherein  the  fees 
actually  earned  by  the  several  circuit 
clerks  amount  in  any  one  year  to  the  sum 
fixed  as  their  salaries  by  the  Act  of 
1915,  the  act  is  constitutional*.  At 
least,  if  defendants  do  not  concede  this, 
the  logic  of  their  contention  concedes  it 
for  them.  The  result  of  such  a construction 
is  that  some  circuit  clerks  in  some  counties 
which  contain  from  twenty-five  to  thirty 
thousand  population  would  get  the  salary 
fixed  by  the  Act  of  1915  some  years,  and 
get  fees  other  years,  and  it  would  be  im- 
possible ever  to  tell  what  method  of  payment 
should  be  employed,  or  how  much  compensation 
the  circuit  clerk  was  to  get  till  the  end 
of  the  year.  Likewise  in  some  of  the 
counties  these  officers  would  be  paid  salaries 
and  in  others  still  remain  upon  a fee  basis 
of  compensation.  Such  results  could  not  have 
been  in  legislative  contemplation;  since  two 
cardinal  cannons  of  construction  upon  the 
attack  of  unconstitutionality  confront  us: 

One  of  these  is  that  we  <saist  be  convinced 
beyond  a reasonable  doubt  that  an  act  is 
void  under  the  Constitution  before  we  are 
warr anted  in  so  declaring  it  (State  v, 
Baskowitz,  250  Mo,  82);  the  other  is  that 
where  on©  construction  of  a statute  would 
render  the  act  absurd  and  unenforceable  and 
the  other  the  converge,  we  are  required  to 
adopt  the  latter  rather  than  the  former. 
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( State  ex  rel.  v.  Gordon,  266  Mo.  l.c*  411.) 

«•  * * # ■» 

"We  are  constrained  therefore  to  hold  that 
the  Act  of  1913  (Laws  1913,  p.  702)  fixed 
the  basic  compensation  for  clerks  of  the 
circuit  courts  and  that  the  amounts  . sevei*ally 
set  forth  in  that  act  as  the  sums  in  fees 
which  such  clerks  could  each  retain  as  their 
several  compensations,  constitute  the  salaries 
from  which  we  are  to  determine  whether  the 
Act  of  1915  increases  such  compensation*  We 
have  seen  that  the  amounts  are  the  same  in 
counties  of  the  class  here  in  question  and 
conclude  that  as  to  the  relator  there  has 
been  no  increase  and  the  act  is  constitutional. 

Let  the  judgment  of  the  learned  judge  nisi 
be  affirmed," 

Under  the  decision  of  the  above  case,  which  we  believe  is  con- 
trolling, if  the  annual  salary  provided  for  under  the  new  law  does 
not  exceed  the  maximum  amount  of  fees  which  could  be  retained  each 
year,  when  coroners  were  compensated  by  fees,  there  is  no  Increase 
in  compensation. 

In  the  case  at  bar  Section  13450,  supra,  allowed  coroners  an 
annual  retention  of  fees  up  to  and  including  $5,000*00  and  the 
annual  salaries  provided  for  in  Section  1 of  House  Bill  No,  880, 
supra,  do  not  even  equal  the.t  amount,  consequently  there  Is  no  In- 
crease in  compensation  of  coroners  of  third  class  counties  during 
their  present  terras  of  office, 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  coroners 
in  counties  of  the  third  class  are  entitled  to  receive  the  salaries 
provided  for  in  Section  1,  House  Bill  No,  880  as  of  October  6,  194G, 
the  effective  date  of  said  bill. 

Respectfully  submitted. 


RICHARD  P.  THOMPSON 
Assistant  Attorney  General 

AP,  ROVED J 


J • E.  TAYLOR 
Attorney  General 
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MOTOR  VEHICLI 
CRIMINAL  PROCEDURE! 
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|e  transfer  of  „titl^  at-  the 
-crms'  or  sale. 

jfbions  regarding  jurisdiction 
offenders. 


March  1,  1946 


Honorable  lames  P.  Hawkins 
Prosecuting  attorney 
Buffalo,  Missouri 


Dear  dir;  • 

We  axe  in  receipt  of  your  request  for  our  official 
opinion,  as  follows: 

"I  have  filed  19  felony  charges  against 
two  brothers,  and  in  six  of  those  oho.rges 
I h.  vo  also  joined  two  of  their  other 
brothers.  Some  of  the  charges  are  bur- 
glary and  larceny  while  most  of  them  are 
for  grand  larceny  of  automobiles  - in  every 
car  case  the  boys  stolo  the  cars,  drove 
them  awhile,  stripped  some  of  them,  but 
abandoned  all  of  them.  I believe  that  the 
facts  are  such  that  the  felonious  intent  to 
steal  can  be  sustained.  ' 

"I  would  like  your  opinion  of  the  following 
instances  a3  to  how  to  produoe  sufficient 
proof  of  the  ownership  of  the  car: 

"(1)  The  owner  hud  purchased  the  car  the 
day  that  it  was  stolen.  - had  paid  f of  it  but 
the  title  had  not  been  assigned  to  him,  but 
he  had  taken  possession  of  it. 

« (2)  The  owner  had  the  title  at  the  time  of 
the  theft  but  later  sold  it  and  delivered  the 
title  thereto,  and,  of  course,  does  not  have 
the  title  now. 

"I  would  also  like  your  opinion  of  the  means 
of  procedure  in  the  following  cases  as  per- 
tains to  two  of  the  defendants  who  are  juve- 
niles: 
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'Ml)  There  vHHt  any  showing  that  they 
were  juvenild^^iey  waived  their  prelimina- 
ries and  were.  bound  over  to  the  Circuit 
Court, 

’•  (2)  There  was  a showing  made  that  they 
were  juveniles;  the  cases  as  against  them 
(they  being  joined  under  one  charge  with 
the  others  of  age) ; the  oases  were  trans- 
ferred to  the  juvenile  court;  preliminary 
had  as  to  the  other  two  brothers  and  they 
were  bound  over  to  Circuit  Court,’' 

Your  questions  will  be  considered  in  the  order  appear- 
ing above,  and  your  first  question  relates  to  the  ownership 
of  motor  vehicles  in  this  state. 

Section  8382,  R.  S,  Ho,  1939,  provides  the  manner  in 
which  title  to  motor  vehicles  must  be  obtained  in  this  state, 
and  after  describing  the  certificate  of  ownership  required, 
provides: 

’*  * * * It  shall  be  unlawful  for  any  per- 
son to  buy  or  sell  in  this  state  any  motor 
vehicle  or  trailer  registered  under  the  laws 
of  this  state,  unless,  at  the  time  of  the 
delivery  thereof,  there  shall  pass  between 
the  parties  such  certificate  of  ownership 
with  an  assignment  thereof,  as  herein  pro- 
vided, and  the  sale  of  any  motor  vehicle  or 
trailer  registered  under  the  laws  of  this 
state,  without  the  assignment  of  such  cer- 
tificate of  ownership,  shall  be  fraudulent 
and  void.  * * * " 

The  above  provision  has  been  the  subject  of  several  de- 
cisions by  the  courts  of  this  state,  and  has  been  consistently 
held  to  be  mandatory.  In  Drown  v.  Tough,  38  s.  W.  (2d)  736, 
the  Kansas  City  Court  of  Appeals,  in  oonstruing  the  above 
quoted  statute,  said,  1.  o.  738: 

" * * * It  is  true  the  statute  relative  to 
the  sale  or  exchange  of  an  automobile  is 
mandatory  and  must  be  strictly  construed. 

* * ti 

To  the  same  effect  I3  State  ex  rel.  Connecticut  Pire  Ins. 
Co.  v.  Argus  Cox  et  al. , Judges  of  Springfield  Court  of  Appeals, 
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306  Mo.  537,  a decision  by  the  Supreme  Court  of  Missouri, 
which,  in  referring  to  the  above  quoted  statute,  states. 

1.  o.  552: 

"Keeping  in  mind  the  fact  that  the  Act  of 
1921,  under  consideration,  is  intended 
primarily  as  a typical  police  regulation 
for  the  benefit  of  the  public , why  should 
its  plain  provisions  be  dispensed  with,  and 
something  else  substituted  in  its  place  by 
judicial  construction?  When  the  Act  of 
1921  became  effective,  it  deolared  in  ex- 
press terms  that  a sale  of  an  automobile 
shall  be  deolared  fraudulent  and  void,  un- 
less the  vendor  attaches  his  signature  to 
the  assignment  on  the  back  of  his  certifi- 
cate of  title,  etc,  * * * " 

In  considering  the  first  example  contained  in  your  re- 
quest, in  Which  the  owner  had  purchased  the  car  but  had  not 
yet  received  the  assignment  of  the  title  to  same,  it  becomes 
necessary  to  consider  the  meaning  of  the  words  "at  the  time 
of  the  delivery  thereof,"  contained  in  the  quoted  portion  of 
Heotlon  8382,  supra.  This  phrase  was  discussed  in  gaffrun  v, 
Rhode  Island  Ins,  Co,  of  Providence,  R,  I.,  141  8,  W.  (2d)  98, 
in  which  the  ownership  of  an  automobile  was  in  issue.  Portions 
of  that  decision  which  bear  on  the  question  at  hand  are  quoted, 
1.  c.  100: 


"In  the  oase  of  Btate  ex  rel.  v,  Cox  at  al«, 
306  Mo,  537,  268  8.  W.  87,  37  A.L.R.  1456,  , 

tiie  court  held  the  sale  of  a motor  vehicle  was 
not  effective  unless  the  provisions  of  the 
statute,  now  section  7774,  R.8.  1929,  Mo.  3t. 
Ann,  sec.  7774,  p.  5193,  were-  ooroplied  with. 
That  section  provides,  among  other  tilings, 
that  the  certificate  of  title,  duly  assigned, 
shall  be  delivered  to  the  purchaser  ’at  the 
time*  the  motor  vehicle  is  delivered.  The 
phrase  ’at  the  time’  has  not  been,  so  far  as 
we  are  advised,  construed  by  any  court  in  this 
jurisdiction. 


"It  has  been  ruled  the  phrase  ’at  any  time* 
does  not  mean  eo  instanti,  ’but  the  act  ought 
to  be  done  in  a convenient  time,  considering 
the  surrounding  circumstances  affording  evi- 
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dence  of  reasonable  excuse  for  delay.' 

United  States  v,  Buclianan , D,  0.,  9 F, 

689,.  691;  Hunter  v.  Wetsell,  84  N»  Y.  549, 

38  Am.  Rep.  544," 

On  the  authority  of  this  ease,  it  would  appear  that  if 
the  owner  referred  to  by  you  in  your  first  question  procured 
proper  assignment  of  the  title  within  a reasonable  time  there- 
after, then  he  may  be  considered  to  have  been  the  owner  of  the 
motor  vehiole  referred  to  at  the  time  of  the  theft. 

Your  second  question  refers  bo  the  question  of  proof  of 
ownership  where  the'  owner  is  no  longer  in  possession  of  the 
certificate  of  title  issued  by  the  Secretary  of  gtate,  as  pro- 
vided in  Section  8382,  R,  8.  Mo.  1939,  in  portions  not  quoted 
above  because  of  their  extreme  length. 

We  believe  this  question  to  be  fully  answered  by  the 
decision  of  the  Supreme  Court  of  this  state  in  State  v.  Wahlers, 
56  S.  W.  (2d)  26.  In  that  case,  which  was  a criminal  prosecu- 
tion involving  the  motor  vehicle  laws,  the  question  of  suffi- 
ciency of  the  evidence  on  ownership  of  the  vehicle  concerned 
was  the  issue,  and  we  find  the  following  in  the  opinion  of  the 
court,  1.  o.  27: 

"Defendant's  contention,  as  to  the  insuffi- 
ciency of  the  evidence  to  sustain  a convic- 
tion, is  mainly  based  upon  the  theory  that 
the  ownership  of  the  automobile  should  have 
been  proven  by  the  records  of  the  motor  regis- 
tration department  of  tho  state.  In  other 
words  tho  ownership  should  have  been  proven 
by  a certificate  of  title  issued  by  the  state 
department,  C,  H,  Bodine  testified  that  the 
Master  Six  Buick  in  question  was  his  property. 

This  evidence  was  sufficient  to  establish  the 
fact  of  ownership,  * * * " 

This  appeurs  to  fully  answer  your  question  regarding  the 
manner  of  proving  ownership  of  the  vehicles  concerned. 

The  second  part  of  your  request  relates  to  criminal  pro- 
cedure affecting  juveniles,  and  in  your  first  example  the  juve- 
niles involved  waived  preliminary  hearings  before  a magistrate 
and  ware  bound  over  to  the  circuit  court,  apparently  before  it 
was  learned  that  they  were  under  the  age  of  twenty- one  years. 

In  the  seoond  example  given  it  was  apparently  learned  that 
juveniles  were  involved  in  a hearing  before  the  magistrate  and 
they  were  immediately  transferred  to  the  juvenile  court. 
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Tile  age  of  tile  juveniles  involved  in  the  above  examples 
is  not  given,  and  it  is  necessary  to  consider  all  the  statutes 
whioh  might  apply. 

Section  9705,  R.  S.  Mo.  1939,  is  applicable  to  Dallas 
County  and  provides  the  method  of  procedure  when  a child  under 
the  age  of  seventeen  years  is  charged  with  a criminal  offense. 
That  seotion  is  as  follows: 

’‘When  in  any  such  county  a child  under  the 
age  of  seventeen  years  is  arrested  with  or 
without  warrant,  such  child  shall,  instead 
of  being  taken  for  trial  before  a justice 
of  the  peace,  or  police  magistrate,  or  judge 
of  any  other  court  now  or  hereafter  having 
jurisdiction  of  the  offense  charged,  be  taken 
direct  before  the  circuit  court;  or  if  the 
child  shall  have  been  taken  before  a justice 
of  the  peace  or  a police  magistrate  or  judge 
of  such  other  court,  it  shall  be  the  duty  of 
said  justice  or  police  magistrate  or  judge  to 
transfer  the  case"  'to'  Ihe  circuit  court . and 
of  the  officer  having  the  chi  let  in  charge  to 
take  such  child  before  said  court,  and  the 
said  court  shall  proceed  to  hear  the  oase, 

Nothing  in  this  article  contained  shall  be' 
construed  as  depriving  any  court  or  magistrate 
of  such  counties  of  the  powers  now  given  them 
by  the  law  to  file  complaints  and  issue  war- 
rants, but  all  subsequent  proceedings  shall 
be  had  in  the  cirouit  court.  The  circuit 
court  shall  proceed  to  hear  and  dispose  of 
such  oases  in  the  same  manner  as  if  the  pro- 
ceedings had  been  instituted  in  said  oirouit 
court  upon  petition,  as  hereinbefore  provided.” 
(Emphasis  ours.) 

Prom  the  emphasized  portion  of  the  foregoing  seotion,  if 
it  is  brought  to  the  attention  of  the  magistrate  that  the  child 
involved  is  under  the  age  of  seventeen  years,  said  child  shall 
immediately  be  transferred  to  the  circuit  court  (no  mention  is 
made  of  the  juvenile  court). 

Section  9700,  R.  3.  Mo,  1939,  fixes  discretion  in  the  oir 
cult  court  as  to  whether  children  under  the  age  of  seventeen 
years  will  be  tried  in  the  juvenile  oourt  or  under  the  general 
laws  in  a court  of  general  criminal  jurisdiction.  That  seotion 
Is  as  follows: 
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"In  the  discretion  of  the  judge  of  any 
court  having  jurisdiction  of  delinquent 
children  under  the  provisions  of  articles 
9 or  10,  chapter  56,  R,  3.  1939,  any  peti- 
tion alleging  a child  to  be' delinquent  may 
be  dismissed  and  such  child  prosecuted 
under  the  general  law,  and  any  motion,  pe- 
tition or  application,  made  to  any  oourt 
or  judge  having  general  jurisdiction  of 
criminal  causes,  to  transfer  the  case  of 
or  charge  against  any  delinquent  child  to  a 
oourt  having  jurisdiction  of  delinquent 
children  under  the  provisions  of  said  arti- 
cles 9 and  10,  may  be  denied  in  the  discre- 
tion of  the  judge,  when  in  the  judgment  of 
the  judge  such  child  is  not  a proper  subject 
to  be  dealt  with  under  the  reformatory  pro- 
visions of  either  said  article  9 or  said 
article  10," 

Briefly  stated,  under  the  above  statute,  children  of  the 
age  of  sixteen  years  or  legs  may  be  either  tried  under  the 
general  criminal  statutes  or  in  the  juvenile  court  under  a 
petition  alleging  the  delinquency  of  the  child  involved, 

A general  discussion  of  the  effect  of  Section  9700.  supra 
may  be  found  in  State  ex  rel.  Wells  v.  Walker,  34  S.  W,  (2d) 
124.  In  that  case  the  relator,  charged  with  the  crime  of  bur- 
glary in  the  Circuit  Court  of  Howard  County,  was  fourteen  years 
of  age,  and  the  court  below  found  that  he  was  not  a proper  per- 
son to  be  dealt  with  under  the  juvenile  law,  granting  the  State 
leave  to  prosecute  him  under  the  general  criminal  law.  This 
finding  below  was  upheld  In  the  following  portion  of  the  opin- 
ion, 1.  c.  133: 

"It  is  clear,  therefore,  that  the  respon- 
dent judge  of  the  circuit  court  of  Howard 
county  has  jurisdiction  to  proceed  with  this 
case  in  the  manner  contemplated  by  his  order, 
or  jurisdiction  to  conduct  the  case  against 
relator  as  a delinquent  child,  and  whether  he 
may  conduct  it  ose  way  or  the  other  is  to  be 
determined  by  him. " 

If  the  person  oharged  with  a crime  was  over  the  age  of 
seventeen  years  at  the  time  the  alleged  crime  was  charged  to 
have  been  committed,  none  of  the  provisions  relating  to  juve- 
nile courts  apply.  This  principle  Is  announced  in  State  v. 
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Damico,  4 S.  W.  (2d)  424,  which  was  a decision  by  the  Supreme 
Court  of  Missouri.  We  find  the  following  in  the  opinion,  1.  o, 
425: 

" * * * According  to  the  court’s  own  find- 
ing, 3ot  out  supra,  .this  appellant  was  over 
the  age  of  17  years,  when  the  alleged  of- 
fense of  manslaughter  was  committed.  The 
juvenile  court  was  wholly  without  jurisdic- 
tion to  make  any  order  in  the  case,  or  to 
enter  any  judgment  therein.  * * * ” 


CONCLUSION 


It  is,  therefore,  our  conclusion  that: 

(1)  There  must  be  a transfer  of  the  certificate  of  title 
to  a motor  vehicle  in  this  state  at  the  time  of  the  sale  and 
delivery  of  such  vehicle,  although  some  latitude  may  be  allowed, 
according  to  the  conditions  surrounding  the  sale,  for  the 
aotual  transfer  of  said  certificate  of  title. 

(2)  The  owner  of  a motor  vehicle  may  ordinarily  testify 
to  such  ownership  without  the  production  of  the  certificate 

of  title  issued  by  the  Secretary  of  State,  although  such  title 
would  be  the  best  evidence  if  the  ownership  were  in  issue. 

(3)  When  it  appears  that  any  child  under  the  age  of 
seventeen  years  is  before  a magistrate  charged  with  the  com- 
mission of  a crime,  it  is  the  duty  of  such  magistrate  to  im- 
mediately transfer  the  case  to  the  circuit  court  having  juris- 
diction, 

(4)  a.  child  under  the  age  of  seventeen  years  charged 
with  the  commission  of  a.  crime,  in  counties  with  a population 
of  fifty  thousand  or  less,  may  be  proceeded  against  in  the 
juvenile  court  by  petition  charging  delinquency , or,  in  the 
discretion  of  the  judge,  where  no  request  has  been  made  for 
transfer  to  the  juvenile  court,  may  be  tried  under  tile  general 
criminal  laws, 

(5)  The  juvenile  court  has  no  jurisdiction  over  the  per- 
son of  any  minor  over  the  ago  of  seventeen  years  at  the  time  of 


A 


Honorable  James  P.  Hawkins  - 8 


the  commission  of  the  alleged  offense  for  which  he  is  to  be 
tried. 


Respectfully  submitted, 


ROBERT  L,  RYDER 
Assistant  Attorney  General 

APPROVED i 

T 77fTYm;<M — 

Attorney  General 
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School  di^tsccts; 


Section  10484,  Revised  Statutes  of  Mis- 
souri, 1939,  is  applicable  to  consolidated 
school  district  as  well  as  city,  town  or 
village  school  districts. 
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June  14,  1946 
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Honorable  James  P.  Hawkins 
Prosecuting  Attorney 
Dallas  County 
Buffalo,  Missouri 


Dear  Mr,  Hawkins: 


We  received  your  letter  containing  a request  for  an 
opinion  based  upon  the  following  statement: 

"Under  the  following  facts  could  a mandamus 
proceeding  be  successfully  brought? 

"The  necessary  petitioners  in  a common  school 
district  have  presented  a petition  to  their 
three  member  board  to  call  a special  election 
for  the  purpose  of  being  annexed  to  an  ad- 
joining Consolidated  School  District  under 
section  10484  of  the  Revised  Statutes  of 
1939.  The  board  refuses  to  call  the  election 
contending  that  said  section  does  not  pro- 
vide for  annexation  to  a consolidated  school 
district,  taut  only  to  City  or  town  districts. 
This  consolidated  school  district. is  purely 
such  as  it  does  not  have  within  it’s  boundaries 
a city,  town  or  incorporated  village • " 


Your  question  actually  concerns  the  applicability  of 
Section  10484,  Revised  Statutes  of  Missouri,  1939,  to  con- 
solidated school  districts.  The  question  arises  as  to 
whether  or  not  Section  10484  is  applicable  to  consolidated 
school  districts  by  reason  of  the  naming  in  the  statute  of 
"any  city,  town  or  village  school  district ♦"  In  construing 
the  statute  there  are  two  theories*  The  first  is  the  maxim 
of  "expressio  unius  est  exclusio  alterius,"  However',  this 
rule  will  never  be  applied  to  defeat  the  plainly  indicated 
intention  of  the  legislature,  (See  Missouri  Digest,  Vol,  26, 
Statutes,  Key  195  for  cases  discussing  this  rule  and  its 
applicability,)  The  other  theory  in  construing  a statute 
is  that  all  statutes  which  are  in  pari  materia  should  be 
construed  together  in  order  to  give  effect,  if  possible. 
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(For  cases  discussing  the  applicability  of  the  rule  see 
Missouri  Digest  Vol.  26,  Statutes,  Key  225.)'  By  reviewing 
the  early  volumes  of  the  statutes  it  is  clearly  seen  that 
from  1909  down  to  1935  the  articles  and  sections,  contained 
in  each  revision  of  the  statutes,  contained  the  same  sub- 
ject matter  and  seek  to  accomplish  the  same  purposes.  .With 
out  question,  the  statutes  of  1939,  Article  5,  Sections 
10466  to  10517  should  be  construed  together  under  the  rule 
of  pari  materia.  Article  5,  Chapter  72,  R.  S.  Mo.  1939, 
is  entitled  "Laws  Applicable  to  City,  Town  and  Consolidated 
Schools.”  It  is  obvious  that  the  legislature  intended  all 
the  sections  in  Article  5,  Chapter  72  to  be  applied  to  con- 
solidated school  district-*  as  well  as  city,  town  or  village 
school  districts.  The  mere  failure  *of  the  legislature  to 
specifically  name  consolidated  school  districts  in  Sec-- 
tion  10484  does  not  render  said  section  inapplicable  to 
same.  Furthermore,  a specific  announcement  by  th_e  Supreme 
Court  of  Missouri  that  these  laws  are  applicable  to  con- 
solidated school  districts  is  found  in  the  oase  of  Killam 
v.  Consl.  School  List.  of  Lincoln  County,  277  Mo*  458. 

At  l.e.  468,  the  Supreme  Court  made  the  following  sta ta- 
me nt : 

"By  the  Act  of  1913  (Laws  1913,  p.  722) 

Article  4,  Chapter  106,  Revised  Statutes, 

1909,  was  made  to  apply  to  consolidated 
school  district  and  county  districts  ad* 
jacent,  where  formerly  it  only  applied 
to  towns  and  villages  and  school  dis- 
tricts adjacent *” 

Article  4,  Chapter  106,  R*  S.  Mo.  1909,  is  under  the 
1939  8 tastes  as  Article  5,  Chapter  72,  and  contains  the 
Sections  from  10466  to  10517.  A reading  of  the  session 
acts  of  1913,  page  722,  Section  1,  shows  that  it  was  clear- 
ly the  intent  of  the  legislature  for  these  laws  to  be  made 
applicable  to  consolidated  school  districts#  Said  section 
provides  as  follows* 

"The  qualified  voters  of  any  community  in 
Missouri  may  organize  a consolidated  school 
district  for  the  purpose  of  maintaining  both 
elementary  schools  and  a high  school  as  herein- 
after provided.  When  such  new  district  is 
formed  it  shall  be  known  as  consolidated  dis- 
trict No.  of  county,  and  all  the 

laws  applicable  to  the  organization  and  gov- 
ernment of  town  and  city  school  districts  as 
provided  in  article  IV,  chapter  106  of  the 
Revised  Statutes  of  Missouri,  1909,  shall  be 


Hon.  James  P.  Hawkins 


-3- 


appllcable  to  districts  .organized  under  the 
provisions  of  this  act.w  (Underscoring  ours. ) 

Holding  as  we  do  that  Section  10434  is  applicable  to  con- 
solidated school  districts,  under  the  decision  of  the  Supreme 
Court,  supra,  and  the  legislative  enactment,  quoted  supra,  it 
next  becomes  pertinent  to  inquire  as  to  how  such  procedure,  as 
is  provided  for  in  Section  10484,  may  be  procured.  Section 
10484  provides  as  follows: 

’’Whenever  an  entire  school  district,  or  a part 
of  a district  adjoining  any  city,  town  or  village 
school  district,  desires  to  be  attached  thereto 
for  school  purposes,  upon  the  reception  of  a 
petition  setting  forth  such  fact  and  signed  by 
ten  qualified  voters  of  such  district,  the  board 
of  directors  thereof  shall  order  a special  meet- 
ing for  said  purpose  by  giving  notice  as  re?- 
quired  by  section  10418.  * * 

The  use  of  the  term  ” shall”  in  the  above  quotation  in- 
dicates that  the  duties  provided  by  the  statutes  are  manda- 
tory upon  the  school  board,  and  their  actions  are  pot  dis- 
cretionary, In  other  words,  the  duty  of  the  school  board  is 
ministerial  in  this  instaqce.  In  the  case  of  State  ex  rdl. 

Gault  v.  Gill,  88  S.  W.  628,  190  Mo.  79,  the  court  pointed 
out  that  the  calling  of  an  election  Is  mandatory,  and  a 
ministerial  function.  Specif ioally,  the  court  said  as  follows: 

* Upon  receiving  the  petition  of  the  fif- 
teen qualified  voters  and  taxpayers  of  the 
district,  the  law  imposed  upon  the  board  of 
directors  the  purely  ministerial  duty  of  order- 
ing an  election  and  giving  notice  thereof  in 
the  manner  prescribed  by  the  statute;  in  the 
performance  of  which  duty  they  v/ere  invested 
with  no  discretion,  and  when  they  had  perform- 
ed that  duty  they  became  functus  officio  In 
the  matter,  which  then  passed  into  the  hands 
of  the  qualified  voters  of  the  district,  and 
it  was  for  them  and  not  for  the  directors,  or 
any  number  of  them  to  ’determine  how  it  was  to 
be  disposed  of.” 

In  the  case  of  State  ex  rel*  West  v.  Linn  County,  254  S.  W. 
54,  290  Mo.  134,  the  court  pointed  out  that  the  County  Superin- 
tendent of  Schools  had  the  duty  to  call  a meeting  for.  the  con- 
solidation of  a school  district  upon  the  presentation  of  a proper 
petition.  To  restate  this  matter,  the  duties  imposed  by  statute 
upon  the  school  board.  In  this  instance,  are  duties  of  a minis- 
terial nature,  and  are  not  duties  involving  their  discretion. 
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The  school  hoard  has  no  other  course  to  pursue  hut  to  execute 
the  duties  imposed  upon  them  by  the  statute,  upon  being  pre- 
sented with  a proper  petition.  Upon  the  presentation  of  a 
proper  petition,  as  provided  for  in  Section  10484,  the  Board 
of  Director?  shall  order  a meeting  as  is  required  hy  said 
section? 

In  answer  to  your  specific  question  "under  the  following 
facts  could  a mandamus , proceeding  he  successfully  brought?", 
we  wish  to  point  out  the  ruling  In  the  case  of  State  ex  rel. 
Rutledge  w St.  Louis  School  Board,  33  S.  W.  3,  131  Mo.  505, 
there  the  Court  held?  "If  a school  board  is  under  a clear 
statutory  duty  to  order  an  election,  mandamus  will  lie  to 
compel  the  performance  of  that  duty”,  and  further  the  case 
of  State  ex  rel.  Sturgeon  v.  Bishop,  189  S*  V/*  593,  195  Mo. 
App.  30,  is  applicable,  the  Court'; holding:  "Mandamus  is  the 
proper  remedy  to  compel  the  authorities  to  proceed  with  an 
election  where  the  proceedings  are  regular  and  no  matter  of 
discretion  remains  to  he  disposed  of." 


CONCLUSION 


It  is,  therefore,  the  conclusion  of  this  department  that 
Section  10484,  Revised  Statutes  of  Missouri,  1939,  is  applicable 
to  consolidated  school  districts,  and  that  it  Is  the  duty  of 
the  school  hoard  upon  being  presented  with  a proper  petition, 
to  call  an  election  as  provided  for  in  Section  10484,  to 
determine  whether  or  not  a common  school  district  wishes  to 
adjoin  a consolidated  school  district,  per  the  direction  and 
authority  of  Section  10484,  Revised  Statutes  of  Missouri,  1939, 
that  this  duty  to  call  an  election  is  ministerial  In  nature, 
and  the  school  hoard  is  divested  of  any  discretion  in  the 
matter.  Without  complete  knowledge  of  the  facts  In  your  case_, 
we  cannot  say  whether  or  not  mandamus  will  lie,  hut  mandamus 
is  the  proper  remedy  if  the  facts  of  your  case  come  within 
the  law  cited  supra. 


Respectfully  submitted. 


APPROVED: 


WILLIAM  G.  BLAIR 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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MARRIAGE  LICENSE:  Requirement  of  marriage  health  certificate 

that  certificate  of  physician  he  obtained  by 
all  persons  applying  for  a marriage  license 
and  that  laboratory  report  be  rendered  to  a 
physician;  held  invalid  under  the  present  law. 


Division  of  health  ... 

Department  of  Public  health  and  ' olfare 
J o f f o r s on  . 0 1 ty  , 1,1  i s a our  i 

Attention:  nr  • C » ' F , Adtuus 


Eontlomon : 


itoforonco  is  made  to  your  communication  of  recent 
date  re  cues  tint;  tho  official  opinion  of  this  department  and 
enclosing  a lottor  dated  August  29,  1946,  written  to  your 
department  by  V,  ♦ il,  bar  ties  on,  ..Ixocutive  Secretary,  Jackson 
County  liodlcal  Society,  and  reading  as  follows : 

"A  diffo-renco  of  opinion  has  arisen  o on- 
corning  tho  interpretation  of  sections 
3364  a 'b  c and  d ilia s our i.  Statutes  adopted 
by  tho  logislaturo  in  1943, 


"It  Is  our  interpretation  that  tho  section 
provides  that  tho  rocordor  of  deads  Is 
privileged  and  permitted  to  issue  a mar- 
riage license  upon  receipt  of  a negative 
serological  report  of;  Syphilis  from  an 
approved  laboratory,  . . ,t  is  our  further 
int o rpr o tat i on  that  in  tho  event  a posi- 
tive report  is  furnished • by  an  approved 


laboratory,  than  the  recorder,  of  deads  is 
oormif tad  to  Issue  a marriage  license  to 


tho 


applicant  upon  receipt  of  a certifi- 


cation by  the  examining  physician  that  in 
his  opinion  tho  applicant  Is  not  Infected 
with  syphilis  in  a communicable  stage,  and 
that  he  has  made  a physical  examination  of 
tho  applicant. 


of  Health 
Adams 
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"It  la  our  further  opinion  that  the  form 
#L4<3-500j5- 11-43  provided  by  the  Division 
of  Health  to  tho  roc order  of  deeds  does 
not  c onf or; a to  tho  provisions  of  tho 
statutes  in  respect  to  tho  instructions 
on  the  rovorso  side  stating  that  oaeh 
applicant  must  obtain  a medical  examina- 
tion from  a physician  duly  licensed, 
and  furthermore  that  the  information 
issued  from  tho  recorder's  office  that 
they  require  the  signature  of  a physi- 
cian on  the  lower  half  of  tho  certificate 
before  it  can  bo  accepted  Is  in  error. 

"Do  believe  that  tho  certification  by  an 
approved  laboratory  of  a negative  exam- 
ination is  sufficient  in- accordance  with 
tho  wording  of  the  statutes  for  the  re- 
corder of  deed  to  accept  tho  report  of 
tho  laboratory  of  a negative  serological 
examination,  and  accordingly  issue  tho 
marriage  license, 

"As  provided  in  tho  statutos  in  the  ovent 
that  there  is  a positivo  finding  by  the 
approved  laboratory,  then  it  shall  booome 
necessary  for  tho  applicant  to  obtain  a 
certificate  from  the  physician  in  accord- 
ance with  tho  provisions  of  the  statutes. 

"If  you  concur  in  tho  abovo  observations, 
then  wo  believe  that  tho  form  now  in  use 
should  bo  recalled  and  new  forms  prepared 
which  would  conform  to  the  wording  of  tho 
statutes,  and  also  tho  interpretation  of 
the  law  in  providing  tho  acceptance  of  tho 
laboratory  examination,  with  the  exception 
and  providod  that  a positive  roport  from 
the  laboratory  shall  require  that  tho  appli 
cant  obtain  a physical  examination  from  a 
licensed  physician  of  the  State. 

"May  we  further  suggest  that  this  bo  sub- 
mitted for  an  opinion  of  tho  Attorney 
General  * s Office • " 


-o- 


' iv  lg  io  i of  Health 
Dr  • u • h- , \dans 


In  regard  to  the  form  L45-500LI- 11-43.  an  official 


opinion  was 
to  Mr.  John 


rendorod  by  this  department  on  December  15,  1945 
the  r rod,  xioc  order  of  Do  ode,  Jackson  County, 


u w -*>  w a * «i_  f .avu  vyj.  v.wj.  x/w  mv.u  £ v L',  vxxkJ  uu  v-/  o on  u 

Missouri,  in  which  questions  raised  In  the  lot tor  of  Mr. 
bar ties on  are  fully  discussed.  A copy  of  this  opinion  i 


enclosed . 


It  can  bo  soon  from  a reading  of  the  opinion  ren- 
dered hr,  Sherrod  that  the  Resolution  adopted  by  the  Stato  hoard 
of  Health  of  Missouri  at  a mo  citing  hold  at  St.  Louis,  Missouri, 
on  the  6th  day  of  December,  1943,  in  so  far  as  it  .requires 
that  tho  laboratory  shall  make  a report  of  its  findings  to  a 
physician  and  that  each  applicant  shall  sign  every  laboratory 
report  and  physician's  certificate , is  arbitrary  and  capricious  . 
and  thera  is  no  statutory  authority  or  basis  giving  the  State 
Board  of  Health  the  power  to  make  such  requirements.  The  re- 
quirement on  tho  marriage  health  certificate  form  L45-500M- 11-43 
that  each  applicant  shall  have  a physical  examination  by  a 
physician  in  addition  to  tho  blood  tost,  is  also  arbitrary  and 
capricious  action  which  is  beyond  the  power  of  your  department 
to  require  except  in  cases  wlioro  the  laboratory  test  is  positive. 
The  requirement'  that  the  laboratory  report  bo  rendered  to  a 
physician  is  also  arbitrary  and  capricious. 


The  power  given  to  your  department  in  Section  5364a, 
Laws  of  Missouri,  1945,  page  642,  is  confined  to  the  drawing  of 
rules  and  regulations  concerning  tho  procedure  and  methods  of 
making  such  laboratory  examinations  and  tho  filing  of  the  re- 
ports of  such  examinations  with  the  Stato  Board  of  Health,  and 
concerning  the  affidavits,  certificates  and  other  forms  neces- 
sary for  an  efficient  administration  of  Lection  5364a  through 
Lection  5364c.  Under  this  authority  you  have  tho  power  to  make 
a requirement  that  all  blood  specimens  of  applicants  for  license 
to  marry  shall  bo  drawn  by  a physician.  This  authority  is  duo 
to  the  fact  that  tho  drawing  of  blood  samples  could  not  bo  prop- 
erly done  bp  one  who  was  not  qualified.  However,  any  further 
rules  made  by  your  department  in  this  regard  will  have  to  be 
authorized  by  the  provisions  of  Sectipn  3564a  to  Lection  3364c, 
inclusive.  Vie  are  enclosing  forms  which  conform  to  the  law  as 
found  in  Lection  5364a  to  Lection  35G4c,  found  on  pages  641  and 
G42,  Laws  of  Missouri,  1945. 


Conclusion 


It  Is  the  opinion  of  this  department  that 
of  form  L45-S0QM-11-4S  that  all  applicants  for 


the  re quire - 
a license 
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to  marry  shall  have  a certificate  signed  by  a licensed  phy- 
sician and  the  requirement  of  said  form  that  the  laboratory 
report  be  rendered  to  a physician,  is  invalid  and  not  based 
on  any  lav/,  and  such  requirement  is  arbitrary  and  capricious 
and  cannot  be  upheld. 


Respectfully  submitted. 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


C3B  Jr,: EG 


.UNHJ/WjO'YMENT  COMPEl'i  5.!vrl6N : 
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1)  Unemployment  Compensation  funds  h 
are  not  neons sax’Sly  .s'ta'te  funds;  2) 
neither  are  they  sufch  taxes  as  to 
require  them  to  he  paid  into  the 
State  Treasury  or  appropriated  out 
by  law. 


July  2,  1946 


■i  ./  o 


Honorable  Carl  J.  Henry, 

Chairman 

Unemployment  Compensation  Commission 
Jefferson  City,  Missouri 

Dear  Mr,  Henry i 


In  answer  to  the  questions  proposed  to  this  office  for 
solution  by  your  recent  letter  we  believe  it  necessary  to 
quote  and  review  those  portions  of  the  Federal  Act  and  those 
portions  of  the  Constitutions  of  1376  and  1945,  that  we 
deem  pertinent*  Section  903,  Title  IX,  Federal  Social  Se- 
curity Act,  reads,  in  part,  as  follows: 

"All  money  received  in  the  unemployment 
fund  shall  Immediately  upon  such  receipt 
be  paid  over  to  the  Secretary  of  the 
Treasury  to  the  credit  of  the  Unemploy- 
ment Trust  Fund  established  by  section 
904." 

From  this  portion  of  the  Federal  Social  Security  Act, 
the  conflict,  if  any  exists,  arises  by  the  requirement  of  said 
section  that  the  moneys  received  (by  the  State)  be  immediately 
paid  over  to  the  Secretary  of  the  Treasury  of  the  United  States. 
With  that  requirement  of  the  Federal  Social  Security  Act  in 
mind,  we  must  examine  the  constitutional  provisions  to  see 
whether  or  not  there  are  any  prohibitions* against  such  immediate 
payment,  or  whether  or  not  there  are  any  specific  directions  as 
to  the  mode  of  payment.  In  the  Missouri  Constitution  for  1876, 
Section  43,  Article  4,  of  the  Constitution  of  Missouri,  read, 
in  part,  as  follows: 


"All  revenue  collected  and  moneys  received 
by  the  State  from  any  source  whatsoever  shall 
go  into  the  treasury,  and  the  General  Assembly 
shall  have  no  power  to  divert  the  same,  or 
to  permit  money  to  be  drawn  from  the  treasury, 
except  in  pursuance  of  regular  appropriations 
made  by  law." 
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Section  15,  Article  10,  Missouri  Constitution  of  1875, 
reads,  in  part,  aa  follows: 

”A11  moneys  now,  or  at  any  time  hereafter, 
in  the  State  treasury,  belonging  to  the  State, 
shall,  immediately  on  receipt  thereof,  be 
deposited  by  the  Treasurer  to  the  credit  of  the 
State  for  the  benefit  of  the  funds  to  which 
they  respectively  belong,  in  such  bank  or 
banks  as  he  may,  from  time  to  time,  with  the 
approval  of  the  Governor  and  Attorney-General, 
select.” 

A third  section  of  the  Missouri  Constitution  for  1875, 
Section  19,  Article  10,  reads,  in  part,  as  follows: 

uNo  moneys  shall  ever  be  paid  out  of  the 
treasury  of  this  State,  or  any  of  the  funds 
under  its  management,  except  in  pursuance  of 
an  appropriation  by  law;  nor  unless  such  pay- 
ment be  made,  or  a warrant  shall  have  issued 
therefor  ." 

Under  these  sections  it  appears  that  there  is  a possible 
conflict  between  the  Federal  Social  Security  Act,  Section  903, 
quoted  supra,  and  the  constitutional  prohibition  against  any 
moneys  of  this  State  being  paid  out  other  than  by  appropriation 
of  law. 

On  January  7,  1937,  this  office  rendered  an  opinion  to 
Senator  Allen  McReynolds,  which  interpreted  and  applied  the 
constitutional  provisions  of  the  Missouri  Constitution  for 
1875,  quoted  supra,  and  concluded  that  the  moneys  paid  by  the 
employers  under  a state  unemployment  insurance  law  are  not 
necessarily  "state  funds”  within  the  meaning  of  the  constitu- 
tional provisions  of  1875*  In  other  words,  the  prior  opinion 
held  that  these  were  moneys  which  could  be  collected  and  put 
into  a separate  and  distinct  fund,  and  paid  directly  over  to 
the  United  States  Treasury  without  being  required  to  be  ap- 
propriated out  by  law*  Turning  now  to  the  Missouri  Consti- 
tution for  1945,  we  find  that  Section  43,  Article  IV,  of  the 
Constitution  for  1875  is  now  Section  56,  Article  III,  of  the 
Constitution  of  1945,  which  reads,  in  part,  as  follows: 

"Limitation  of  Withdrawals  to  Appropriations — 

Order  of  Appropriations. — All  revenue  collected 
and  moneys  received  by  the  state  shall  go  into 
the  treasury  and  the  general  assembly  shall  have 
no  power  to  divert  the  same  or  to  permit  the  with- 
drawal of  money  from  the  treasury,  except  in  pur- 
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auance  of  appropriations  wade  by  law.  All 
appropriations  of  money  by  successive  general 
assemblies  shall  be  made  in  the  following 
order:  # 

It  will  be  seen  upon  a comparison  of  the  two  sections, 
that  is.  Section  43,  Article  IV,  Constitution  of  1875,  and 
Section  39,  Article  III,  for  1945,  that  there  has  been  and 
is  no  substantial  change  in  either  the  language  or  the  pur- 
pose of  the  two  sections.  Prom  the  Constitution  of  1875  we 
quoted  above.  Section  15,  Article  X.  Prom  the  Constitution 
of  1945,  we  find  that  Section  15,  Article  IV,  contains  and 
seeks  to  combine  Section  43,  Article  IV,  and  Section  15, 
Article  X,  both  from  the  Constitution  of  1875  into  the 
present  Section,  Section  15,  Article  IV,  which  reads  as 
follows: 

"The  state  treasurer  shall  be  custodian  of 
all  state  funds.  All  revenue  collected  and 
moneys  received  by  the  state  from  any  source 
whatsoever  shall  go  promptly  into  the  state 
treasury,  and  all  interest,  income  and  returns 
therefrom  shall  belong  to  the  state.  Immedi- 
ately on  receipt  thereof  the  state  treasurer 
shall  deposit  all  moneys  in  the  state  treasury 
to  the  credit  of  the  state  in  banking  insti- 
tutions selected  by  him  and  approved  by  the 
governor  and  state  auditor,  and  he  shall  hold 
them  for  the  benefit  of  the  respective  funds 
to  which  they  belong  and  disburse  them  as  pro- 
vided by  law.  Such  institutions  shall  give 
security  satisfactory  to  the  governor,  state 
auditor  and  state  treasurer  for  the  safekeep- 
ing and  payment  bf  the  deposits  on  demand  of 
the  state  treasurer  authorized  by  warrants  of 
the  state  auditor*  No  duty  shall  be  Imposed 
on  the  state  treasurer  by  law  which  is  not 
related  to  the  receipt,  custody  and  disburse- 
ment of  state  funds." 

The  third  quotation  from  the  Constitution  of  1875,  supra, 
was  Section  19,  Article  X.  This  section  is  now  found  under 
Article  IV,  Section  28.  This  is  a new  section  and  supersedes 
the  first  part  of  Section  19,  Article  X of  the  Constitution  of 
1875.  With  the  said  Social  Security  Act  requirement  and  these 
provisions  of  the  Constitution  of  1945  in  mind,  our  question 
comes  down  to  this:  Are  funds  collected  by  the  state  from  em- 
ployers to  be  paid  employees  during  a period  of  unemployment 
"state  funds"  within  the  meaning  of  the  constitutional  pro- 
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visions,  so  that  said  “state  funds"  must  go  Into  the  Treasury 
of  the  State  and  then  toe  appropriated  out  by  law,  or  may  said 
funds  be  directed  into  a special  fund  and  paid  directly  over 
to  the  Treasury  of  the  United  States  without  an  appropriation 
by  law.  In  order  to  answer  this  it  is  necessary  to  first 
determine  what  is  meant  by  the  terms  "all  money",  "revenue", 
and  "state  funds".  The  writer  believes  that  these  three  terms 
are  used  interchangeably  and  for  the  same  purposes,  and  we  will 
assume  for  the  purpose  of  this  opinion  that  they  are  inter- 
changeable. Therefore,  a definition  of  the  term  "revenue"  is 
applicable  and  definitive  of  all  three. 

In  the  case  of  State  v.  Board  of  Regents,  264  S.  V*J . 698, 
l.c.  699,  the  Supreme  Court  of  Missouri,  en  banc,  in  discussing 
Section  43,  Article  IV,  of  the  Constitution, of  1875  defined  the 
term  "revenue".  Therein  the  court  had  the  following  to  say: 

By  revenue,  whether  its  meaning  be 
measured  by  the  general  or  the  legal 
lexicographer,  is  meant  the  current  income 
of  the  state  from  whatsoever  source  derived 
which  is  subjeot  to  appropriation  for  public 
uses.  This  current  income  may  be  derived 
from  various  sources,  as  our  numerous  statutes 
attest,  but,  no  matter  from  what  source  de- 
rived, if  required  to  be  paid  into  the  treasury, 
it  becomes  revenue  or  state  money;  its  classifi- 
cation as~ such  being  dependent  upon  specific 
legislative  enactment,  or,  as  aptly  put  by  the 
respondent,  state  money  means  money  the  state, 
in  its  sovereign  capacity,  is  authorized  to 
receive,  the  source  of  its  authority  being  the 
Legislature.  (Underscoring  ours) 

In  examining  the  above  quotation  the  writer  wishes  to 
point  out  three  things.  First,  that  in.  order  for  revenue 
(state  funds  or  moneys)  to  toe  classified  as  belonging  to  the 
state  in  such  a manner  that  they  must  be  appropriated  out  by 
law,  said  revenue  must  be  subject  to  appropriation  for  public 
uses;  secondly,  that  said  revenue  must  be  required  to  be  paid 
into  the  State  Treasury  before  it  becomes  revenue  or  state 
money  within  the  constitutional  provisions;  thirdly,  and  this 
is  the  criterion  upon  which  we  will  untimately  make  our 
decision,  its  classification,  that  is,  the  classification  as 
revenue,  as  being  within  the  constitutional  provision,  is  de- 
pendent upon  specific  legislative  enactment.  Those  three 
things  are  clearly  established  by  the  quotation  from  the  Board 
of  Regents  case,  supra.  To  restate  this  matter  the  rule  seems 
to  be  that  state  funds,  i.  e.,  revenue  and  money  received  by 
the  State,  must  go  into  the  treasury.  It  Is  the  intention  of 
the  Legislature  that  must  be  looked  to  in  determining  whether 
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any  fund  is  a state  fund.  One  of  the  surest  indications,  on  the 
part  of  the  Legislature,  that  a fund  is  to  he  a state  fund,  is 
that  it  is  required  to  he  paid  into  the  treasury.  Even  then, 
if  the  fund  is  not  subject  to  appropriation  for  public  use,  it 
is  not  state  funds.  The  Legislature  must  give  the  State  authority 
to  receive  such  funds  as  state  funds,  and  if  the  intention  of  the 
Legislature  is  that  they  are  not  to  he  state  funds,  and  there  are 
no  other  constitutional  inhibitions,  then  the  funds  do  not  have 
to  go  into  the  treasury,  nor  be  appropriated  out  by  law. 

There  are  many  instances  wherein  revenues  (state  funds  or 
moneys)  have  been  subjected  to  a ruling  by  the  courts  as  to 
whether  or  not  said  funds  came  within  the  constitutional  pro- 
visions# That  there  is  revenue  (state  funds  or  moneys)  that 
comes  into  being  by  operation  of  law,  but  does  not  necessarily 
belong  to  the  State,  in  such  a sense  as  to  require  its  payment 
into  the  Treasury,  end  its  withdrawal  by  appropriation,  we  cite 
the  following  cases:  State  ex  rel.  Stevenson  v.  Stephens,  37  S. 

W.  506;  Ex  parte  Lucas,  61  S.  W.  28;  State  ex  rel.  Kerster  v. 

Hackman,  264  S.  W.  566;  State  ex  rel.  Curators  v.  Walker,  144 
S.  W*  866;  State  ex  rel.  Clerk  v.  Gordon,  170  S*  W.  892;  and 
State  ex  rel*  McKinley  Publishing  Co*  v.  Hackman,  282  S.  W.  1007. 

There  are  many  Missouri  Statutes  relating  to  revenues 
(state  funds  or  moneys)  in  the  possession  of  the  State  which 
are  not  in  the  Treasury,  or,  if  said  revenues  are  in  the  Treas- 
ury, said  revenues  do  not  have  to  be  appropriated  by  law  in 
order  to  be  paid  out,  the  intention  of  the  Legislature  being 
that  they  are  not  revenues  (state  funds  or  moneys)  within  the 
meaning  of  the  constitutional  provision. 

Section  620,  R*  S*  Mo.  1959,  relates  to  the  Escheat  Law 
and  provides  that  the  State  Treasurer  shall  hold  certain  moneys 
in  escheat,  which  will  be  paid  out  of  the  Treasury  upon  request 
of  those  who  are  entitled  to  the  money.  A clear  indication  of 
the  legislators  intent  that  said  moneys  was  not  to  be  subjected 
to  the  constitutional  provisions  limiting  the  method  of  payment* 

Section  7897,  R.  S.  Mo.  1939,  provides  that  the  Commissioner 
of  Finance  shall  hold  all  unclaimed  deposits,  dividends,  and 
interest  of  any  creditor,  depositor,  stock  holder,  or  share 
holder  of  any  corporation*  Under  this  section  it  is  evident  that 
it  Tims  the  intention  of  the  legislature  to  authorize  the  Commissioner 
to  hold  the  moneys  (state  funds  or  moneys)  himself,  and  pay  the 
same  out  without  appropriation  by  law* 

Section  5678,  R.  S.  Mo.  1939,  relates  to  deposits  unclaimed, 
insolvent,  or  closed  savings  banks.  These  deposits  are  to  be 
held  by  the  State  Treasurer  for  the  use  and  benefit  of  the  de- 
positors and  paid  out  on  the  claim  of  said  depositors. 
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Provisions  for  the  deposit  of  all  securities  by  the  in- 
surance companies  with  the  Department  of  Insurance  of  the  State 
of  Missouri,  which  deposits  are  held  by  said  department,  and 
returned  without  ever  having  been  paid  into  the  State  Treasury 
or  appropriated  by  law,  are  found  in  Sections  5815,  5817,  5822, 
5872,”  5876,  -587-6,  5860,  5861,  6206,  6047,  5913,  5919,  R.  S. 

Mo,  1939. 

The  sections  of  the  statutes  referred  to  supra  are  concrete 
examples  of  the  legislators  intent  to  provide  for  revenues  (state 
funds  or  moneys)  and  to  exempt  them  from  the  constitutional  pro- 
vision by  bringing  them  under  the  definition  of  "revenue”  as 
laid  down  in  the  Board  of  Regents  case,  cited  supra. 

With  the  definition  of  revenue  in  mind,  as  laid  down  in 
the  Board  of  Regents  case,  supra,  and  the  fact,  as  evidenced  by 
the  statutes  cited  supra,  that  there  are  statutory  provisions 
for  revenue  which  does  not  come  within  the  constitutional  pro- 
vision, we  will  examine  the  question  as  to  whether  or  not  the 
revenue  received  by  the  Missouri  Unemployment  Compensation 
Commission  is  such  revenue  as  comes  within  the  constitutional 
provisions,  or,  is  such  revenue  as  falls  within  the  definition 
of  revenue  under  the  Board  of  Regents  case,  supra,  and  thereby 
are  exempted  from  the  constitutional  provisions.  The  Missouri 
Unemployment  Compensation  Commission  Act  first  appeared  in  the 
Laws  of  1939,  page  574,  Section  1.  Subsequently,  this  act  was 
contained  in  the  Laws  of  1939,  under  Article  II,  Chapter  52, 
and  contained  Sections  from  9421  through  9445. 

Section  9433,  R.  S.  Mo.  1939,  provided  frr  a separate  and 
special  fund  apart  from  all  public  moneys  or  funds  of  this  state 
for  the  Unemployment  Compensation  Commission  and  directed  what 
said  fund  should  consist  of.  In  Laws  of  1941,  page  621,  Section 
11,  Section  9433  (a)  provides,  in  part,  as  follows: 

"Section  9433.  (a)  There  is  hereby  established 
as  a special  fund,  separate  and  apart  from  all 
public  moneys  or  fuhds  of  this  state,  an  un- 
employment compensation  fund,  which  shall  be 
administered  by  the  commission  exclusively  for 
the  purposes  of  this  law.  * * -s:-" 


"All  moneys  payable  to  the  fund,  upon  receipt 
thereof  by  the  commission,  shall  be  forwarded 
to  the  treasurer  who  shall  immediately  deposit 
them  in  the  clearing  account.  Refunds  payable 
pursuant  to  section  9436  or  payments  made  neces- 
sary under  the  provisions  of  Sections  9426  (m), 
9426A  and  9441  may  oe  paid  from  the  clearing  ac- 
count or  the  benefit  account  upon  warrants  issued 
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by  the  treasurer  under  the  direction  of  the 
commission.  After  clearance  thereof,  all 
other  moneys  in  the  clearing  account  shall 
be  immediately  deposited  with  the  Secretary 
of  the  treasury  or  the  United  States  of 
America  to  the  credit  of "the  account  of  this 
state  in  the  unemployment'  trust  fund,  es~ 
tablished  and  maintained  pursuant  to  section 
904  of  the  Social  "Security  Act,  as  amended, 
any  provisions  of  law  in  this  state  relating 
to  the  deposit,  administration,  release,  or 
disbursement  of  state  moneys  in  the  possession 
or  custody  of  the  State  Treasurer  to  the 
contrary  notwithstanding,  * * *M (Underscoring  ours) 

It  is  apparent  from  the  most  oursory  perusal  of  the  above 
quoted  portion  of  the  statute  that  the  fund  established  there- 
under for  the  Missouri  Unemployment  Commission  is  a distinct 
fund,  and  is  to  be  administered  separate  and  apart  from  any 
provision  of  the  law  in  this  state  relating  to  the  deposit, 
administration,  release,  or  disbursement  of  state  moneys. 

It  is  impossible  for  the  writer  to  believe  that  the  legis- 
lature could  more  clearly  have  indicated  their  intention  that 
this  revenue  was  not  to  be  classified  as  state  funds,  and  there- 
by required  to  be  paid  Into  the  State  Treasury  and  then  appropriated 
out  by  law*  The  legislature  states  In  Its  enactment,  in  precise 
and  clear  terms,  that  this  is  a special  fund,  separate  andapart 
from  all  public  moneys  or  funds  of  this  state.  Surely,  nothing 
more  is  necessary  to  indicate  their  intention. 

It  is  our  conclusion  that  these  moneys  are  not  such  funds 
as  will  come  within  the  constitutional  provisions  quoted  supra. 

In  other  words,  the  moneys  received  by  the  Missouri  Unemployment 
Compensation  are  not  such  moneys  (state  funds  or  moneys)  as 
are  required  to  be  paid  into  the  State  Treasury  and  appropriated 
out  by  law.  The  next  question  that  arises  is  whether  or  not 
Section  22  of  Article  IV  of  the  Constitution  of  1945  is  applicable 
to  the  revenue  which  has  been  received,  handled,  and  disbursed 
by  the  Missouri  Unemployment  Compensation  Commission  under  the 
statutes  enacted  therefor.  Section  22,  Article  IV,  establishes 
the  Department  of  Revenue,  and  under  said  department,  the  Division 
of  Collection.  Said  section  provides,  in  Its  pertinent  parts,  as 
follows* 


"*  “ * The  division  of  collection  shall  collect 
all  taxes,  licenses  and  fees  payable  to  the  state, 
except  that  county  and  township  collectors  shall 
collect  the  state  tax  on  tangible  property  until 
otherwise  provided  by  law.  * * *"  (Underscoring  ours) 
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Upon  a reading  of  this  section  it  Is  apparent  that  the 
Division  of  Collection  shall  collect  all  "taxes  * * * payable 
to  the  state".  There  is  no  question  but  that  the  revenue 
raised  by  the  Unemployment  Compensation  Act  and  paid  into  the 
Unemployment  Compensation  fund  comes  into  being  by  virtue  of 
a "taxing  sta.tute". 

In  the  case  of  A.  J.  Meyer  Sc  Co.  v.  U.  C.  C.  152  S.  W. 

(2d)  184,  l.c,  191,  the  court  said: 

"(7,  8)  As  we  see  it,  there  is  no  escape  from 
the  conclusion  that  the  unemployment  compen- 
sation act  includes  a taxing  statute,  and  *it 
is  well  established  that  the  right  of  the  taxing 
authority  to  levy  a particular  tax  must  be  clear- 
ly authorized  by  the  statute,  and  that  all  such 
laws  are  to  be  construed  strictly  against  such 
taxing  author! ty.,n 

Another  authority  to  the  same  effect  is  Atkisson  v.  Murphy, 
179  8.  W.  (2d)  27,  l.c.  30. 

From  the  above  quoted  cases  it  appears  that  the  revenues 
(state  funds  or  moneys)  raised  by  the  Unemployment  Compensation 
Act  are  in  the  nature  of  taxes.  Upon  rereading  Section  22  of 
Article  IV,  quoted  supra,  we  see  that  the  constitution  specific- 
ally states  that  the  Division  of  Collection,  under  the  Depart- 
ment of  Revenue,  shall  collect  all  "taxes  -k-  # payable  to  the 

state".  In  our  opinion  the  use  of  the  words  "payable  to. the 
state"  refers  to  the  taxes  collected  at  the  direction  of  the 
state,  and  required  to  be  paid  Into  the  Treasury  and  appropriated 
out  by  law.  Also,  the  use  of  the  words  "payable  to  the  state" 
is  such  a limitation  as  to  apply  to  only  those  taxes  which  fall 
within  that  requirement*  In  other  words,  if  the  taxes  are  of 
such  a nature  that  they  are  not,  first,  required  to  be  paid 
into  the  State  Treasury,  second,  subject  to  being  appropriated 
for  public  uses,  and  thirdly,  the  state  being  required  to  re- 
ceive said  funds  by  specific  legislative  enactment,  they  are  not 
such  taxes  as  come  within  the  limitation  "payable  to  the  state" 
as  found  in  Section  22  of  Article  iV,  Constitution  of  1945. 

As  shown  supra,  in  the  discussion  of  this  revenue  (state 
funds  or  moneys)  it  was  the  clear  and  unassailable  intent  of  the 
legislature  that  the  revenue  raised  by  reason  of  the  Unemployment 
Compensation  Act  was  not  such  revenue  as  was  belonging  to  or  was 
payable  to  the  state.  As  stated  supra,  this  revenue  constitutes 
a special  fund,  separate  and  apart  from  all  public  moneys  or  funds 
of  this  state. 
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The  revenue  in  this  instance,  even  though  classified  as  a tax, 
is  not  required  by  the  very  statute  which  brought  it  into  being, 
to  be  paid  into  the  State  Treasury.  Furthermore,  there  is  no 
authority  for  the  State  of  Missouri  to  receive  said  revenue. 

Neither  is  said  fund  subject  to  appropriation  by  the  ^tate  for 
public  uses,  and  it  is  apparent  that  the  legislature  never  intended 
said  revenue  to  be  considered  as  belonging  to  or  being  a part 
of  any  state  revenue  (state  funds  or  moneys). 


CONCLUSION 


It  is  the  opinion  of  this  department  that,  first,  under  the 
Constitution  of  1875  and  under  the  Constitution  of  1945,  any 
revenue  raised  and  collected  by  reason  of  the  Unemployment  Com-  , 
pensatloh  Act  is  not  such  revenue  as  is  required  to  be  placed 
into  the  State  Treasury  and  appropriated  out  and,  therefore,  there 
is  no  conflict  between  the  requirement  of  Section  903,  Title  IX, 
of  the  said  Social  Security  Act  and  any  provision  of  the  Consti- 
tution of  1945,  relative  to  revenue,  its  collection,  deposit,  or 
disbursement.  Secondly,  Section  22  of  Article  IV,  Constitution 
of  1945,  empowering  the  Division  of  Collection  to  "collect  all 
taxes  * * * payable  to  the  state”  does  not  apply  to  the  collection 
of  the  revenue  raised  by  the  taxing  authority  of  the  Unemployment 
Compensation  Act  for  the  reason  that  said  revenue  Is  not  payable 
to  the  state.  In  other  words,  the  second  conclusion  above,  when 
applied  to  the  specific  question,  means  that  the  Unemployment 
Compensation  Commission  will  continue  to  collect,  as  Its  own 
agency,  the  funds  raised  by  said  Act  and  that  said  revenue  Is 
not  required  to  be  deposited  with  the  State  Treasury  or  appro- 
priated out  by  law. 


Respectfully  submitted. 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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assessment  road  district  organised 
under  Article  XX,  Chapter  46,  R . S. 
Mo.  1939,  unauthorized,  to  make  a tax 
levy  under  Section  8716,  R.  S,  Mo. 
1939,  either  with  or  without  an  elect 

by  the  people* 

22>  1946 


Honorable  Wilson  D,  Hill 
Prosecuting  Attorney,  Ray.  County 
Richmond,  Missouri 


Dear  Mr.  Hill! 


This  will  acknowledge  receipt  of  your  request  for  an  off- 
icial opinion  which  roads: 


"May  I have  an  opinion  based  on  the  foll- 
owing facts: 

"The  Georgeville  Special  Road  District,  a 
Special  benefit  assessment  Road  District, 
organized  under  Section  8710,  Revised 
Statutes , 1939,  desires  to  make  a maximum 
tax  levy  allowed  by  law  for  the  year  1946 
to  purchase  machinery* 

"In  view  of  the  new  Constitution,  Article 
10,  Sections  11F  and  12A  and  the  fact  that 
Section  8716,  Revised  Statutes,  1939,  has 
been  held  unconstitutional,  is  it  possible 
for  the  Commissioners  themselves  to  set  the 
tax  levy  without  first  having  an  election 
called  and  held  in  the  manner  required  by 
law?" 

You  inquire  if  its  possible  for  the  Board  of  Commissioners 
of  a special  benefit  assessment  road  district,  organized  as 
hereinabove  stated  in  your  letter,  to  make  a tax  levy  as  pro- 
vided in  Section  8716,  R.  S.  Mo*  1939,  without  first  holding 
an  election.  Section  8716,  R.  S.  Mo.  1939,  roads: 

I 

"The  board  of  commissioners  of  any  district 
so  Incorporated  shall  have  power  to  levy, 
for  the  construction  and  maintenance  of 
bridges  and  culverts  in  the  district,  and 
working,  repairing  and  dragging  roads  in 
the  district,  general  taxes  on  property 
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taxable  in  the  district,  and  shall  also 
have  power  and  authority  and  he  its  duty 
to  levy  special  taxes  for' the  purpose  of 
paying  the  interest  on  bonds  when  it  falls 
due  and  to  create  a sinking  fund  sufficient 
to  pay  the  principal  of  such  bonds  at  mat- 
urity; and,  whenever  such  commissioners 
shall,  at  any  time  between  the  first  day  of 
January  and  the  first  day  of  March  of  any 
year,  file  with  the  clerk  of  the  county 
court  a written  statement  that  they  have 
levied  such  tax,  and  stating  the  amount 
of  the  levy  for  each  hundred  dollars  assess- 
ed valuation,  the  county  clerk,  in  making 
out  the  tax  books  for  such  year  shall 
charge  all  property  taxable  in  such  dis- 
trict with  such  tax,  and  such  tax  shall  . 
be  collected  as  county  taxes  are  collected. 

Whenever  it  shall  be  made  to  appear  to  the 
state  auditor  that  the  board  of  commission- 
ers has  failed  or  neglected  to  comply 
with  this  section  in  making  provision  for 
the  payment  of  interest  on  and  the  prin- 
cipal of  bonds  issued  it  shall  be  the  duty 
of  the  state  auditor,  on  or  before  the 
first  day  of  May,  to  perform  and  discharge 
the  duties  of  the  board  of  commissioners 
in  so  far  a:  it  is  its  duty  to  levy  sp- 
ecial taxes  for  the  purpose  of  paying  the 
interest  on  and  the  principal  of  bonds 
issued," 

The  above  provision  has  been  held  unconstitutional  in  part 
only.  The  Supreme  Court  held  the  part  that  authorizes  the  road 
commissioners  to  make  an  unlimited  levy  for  general  road  purposes 
violates  Section  23,  Article  X,  Constitution  of  Missouri  1875,  as 
adopted  in  1920.  Said  section  limits  the  levy  that  may  be  made 
by  the  county  court  for  the  same  purpose  as  provided  in  Section 
8716,  supra,  to  fifty  (.50/0  cents  on  the  one-hundred  ($100,00) 
dollar  valuation  of  property,  even  when  authorized  by  a vote 
of  the  people  and  said  provision  reads j 

"In  addition  to  the  taxes  now  authorized 
to  be  levied  for  county  purposes,  under 
and  by  virtue  of  Section  11  of  article 
10  of  the  Constitution  of  this  State, 
and  in  addition  to  the  special  levy  for 
road  and  bridge  purposes  authorized  by 
section  22  of  article  X of  the  Constit- 
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ution  of  this  state,  it  shall  be  the 
duty  of  the  county  court  of  any  county 
in  this  State,  when  authorized  so  to  do 
by  a majority  of  the  qualified  voters 
of  any  road  district,  general  or  special 
voting  thereon  at  an  election  held  for 
such  purpose  to  make  a levy  of  not  to 
exceed  fifty  cents  on  the  one  hundred 
dollars  valuation  on  all  property  with- 
in such  district,  to  be  collected  in 
the  same  manner  as  state  and  county  taxes 
are  collected,  and  placed  to  the  credit 
of  the  road  district  authorizing  such 
special  levy.  It  shall  be  the  duty  of 
the  county  court,  on  petition  of  not 
less  than  ten  qualified  voters  and  tax- 
payers residing:  within  any  such  road 
district,  to  submit  the  question  of 
authorizing  such  special  election  to 
be  held  for  that  purpose,  within  twenty 
days  after  filing  of  such  petition.”  ' 

In  holding  that  part  of  Section  8716,  supra,  which  attempts 
to  authorize  the  Board  of  Commissioners  of  said  road  districts 
to  make  an  unlimited  levy,  unconstitutional,  the  Supreme  Court 
In  State  vs.  Southwestern  Bell  Telephone  Co.,  179  S.  W.  (2d) 

77,  l.c.  79,  80  and  81,  said* 


-it-  ttThus  It  appears  that  by  Secs,  11, 
22  and  23,  Art.  X,  Constitution,  and 
by  Sec.  8715,  R,  S.  1959,  Mo.  R.S.A., 
the  taxable  property  in  special  road 
districts  Is  safeguarded  as  to  what  tax 
may  be  levied  by  the  county  court  or 
voted  by  the  people,  but  If  Sec.  8716 
is  not  affected  by  the  amendment  of 
1920,  then  the  commissioners  of  a 
special  road  district  may  levy  any 
tax,  regardless  of  the  amount,  if  It 
IS  short  of  confiscation. 

» ->Prior  to  the  adoption  In  1920  of 
Sec.  23,  Art.  X,  there  was  no  specific 
Constitution  authorized  levy  In  special 
road  districts  for  general  purposes 
in  the  district,  and  the  concrete  ques- 
tion is,  Did  Sec.  23,  Art,  X,  by  implic- 
ation, render  Sec.  8716  no  longer  valid 
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as  to  levies  for  general  district  purposes? 

■ J 'r  -if-  *);*  '!S-  vt 

* -*  <e  do  not  think  it  can  be  said  with 
good  reason  that,  after  the  adoption  of 
dec.  23,  Art,  X,  limiting  levies  by  the 
county  court  for  general  purposes  to 
50  cents  on  the  $100,00  valuation,  even 
when  authorized  by  vote  of  the  people, 
that  it  was  intended  to  leave  in  effect 
Gee,  8716,  which  authorizes  the  board 
of  commissioners  to  make  unlimited  levies 
for  the  same  purpose.  ‘The  wisdom  of 
these  (constitutional)  safeguards  (against 
excessive  taxation)  has  been  fully  dem- 
onstrated by  the  experience , ’Kansas  Cit5r 
P*  3.  & M.  H,  Go.  v,  Thornton,  152  MO, 

570,  loc . cit.  575,  54  8,  W.  445,  loc. 
cit,  447, 

M(6)  It, is  true  that  3ec.  8716  was  en- 
acted in  1913,  and  therefore  prior  to 
the  adoption  of  8ec.  23,  Art.  X,  Con- 
stitution, but  'it  is  the  duty  of  the 
courts,  to  enforce  the  organic  law  arid 
to  brush  aside  any  statute  which  con- 
flicts with  it,  whether  it  was  passed 
before  or,  after  the  constitution  was 
adopted.’  Kansas  City,  F,  8,  & U,  H. 

Co,  v,  Thornton,  152  Mo,  570,  loc.  cit. 

575,  54  3.  W.  445, 

"(7)  We  are  constrained  to  rule  that 
the  portion  of  8ec,  8716,  R.  8,  1939, 

Mo.  R,  3,  A.,  authorizing  the  comm- 
issioners to  make  an  unlimited  levy 
as  therein  provided  for  general  purposes 
in  the  district  as  therein  specified, 
is  in  conflict  with  8ec,  23,  Art,  X, 
of  the  Constitution,  and  is  void,” 

It  is  well  established  that  when  a statute  is  adjudged  uncon- 
stitutional it  is  as  if  it  had  never  been.  This  is  also  true  of 
any  part  of  an  act  which  is  found  to  be  unconstitutional  and  which 
consequently , is  to  be  regarded  as  having  never  or  at  anytime  been 
possessed  of  any  legal  force. 
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In  State  ex  rel.  v.  Eby,  170  Mo*  497,  l.c.  525,  the  Court 

said* 


•'4.  There  is  yet  another  ground  upon  which 
I regard  relators  entitled  to  the  relief 
they  seek,  and  that  is  I still  deem  the 
"Beer  Inspection  Law,”  as  it  is  commonly 
called,  unconstitutional*  Judge  Cooley 
says*  'Mien  a statute  is  adjudged  to  he 
unconstitutional,  it  is  as  if  it  had  never 
been.  Rights  can  not  be  built  up  under 
it;  contracts  which  depend  upon  it  for  their 
consideration  are  void;  it  constitutes  a 
protection  to  no  one  who  has  acted  under 
it,  and  no  one  can  be  punished  for  having 
refused  obedience  to  it  before  the  de- 
cision was  made*  And  what  is  true  of  an 
act  void  in.  toto  is  true  also  as  to  any 
part  of  an  act  which  is  found  to  be  un- 
constitutional, and  which,  consequently, 
is  to  be  regarded  as  having  never,  at  any 
time,  been  possessed  of  any  legal  force.' 

(Cooley's  Const*  Lim,  (6  Ed.),  222*)” 

In  view  of  the  foregoing  rule  since  the  Court  has  heretofore 
'declared  that  part  of  Section  8716,  supra,  which  authorizes  the 
Board  of  Commissioners  of  said  road  district  to  make  an  unlimit- 
ed levy,  unconstitutional,  that  part  of  said  section  is  forever 
unconstitutional  and  cannot  hereafter  be  considered  as  authority 
for  said  Board  of  Commissioners  making  a levy*  Therefore*  unless 
there  is  some  provision  in  the  Constitution  of  1945  which  grants 
said  Board  of  Commis si oners  authority  to  make  a levy  and  said 
provision  is  also  self-enforcing,  or  the  Legislature  subsequent- 
ly thereto  enacts  legislation  conforming  to  said  Constitutional 
amendment  authorizing  said  Board  of  Commis si oners  to  make  a levy, 
the  Board  of  Commissioners  of  said  road  district  cannot  make  a 
levy  under  any  circumstances* 

You  specifically  mention  .Section  12(a)  Article  X,  Constit- 
ution of  Missouri  1945,  as  possibly  granting  shell  authority  to 
the  Board  of  Commissioners  to  make  a levy*  Said  section  pract- 
ically follows  Section  23,  Article  X,  supra,  with  this  exception, 
that  it  limits  the  maximum  levy  to  thirty-five  (.35/)  cents  on 
the  one-hundred  (ijjilOQ.OO)  dollar  assessed  valuation  of  property. 
Furthermore,  It  includes  a similar  provision  as  contained  In 
Section  22,  Article  X,  Constitution  of  1875*  Therefore,  no 
such  authority  to  make  a levy  is  vested  In  said  Board  of  Comm- 
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Missouri,  1945* 

Section  12(a)  supra,  reads* 


“In  addition  to  the  rates  authorized  in 
section  11  for  county  purposes,  the  county 
court  in  the  several  counties  not  under 
township  organization,  the  township  board 
of  directors  in  the  counties  under  town- 
ship organization,  and  the  proper  adminis- 
trative body  in  counties  adopting  an  alterna- 
tive form  of  government,  may  levy  an  addit- 
ional tax,  not  exceeding  thirty-five  cents 
on  each  hundred  dollars  assessed  valuation, 
all  of  such  tax  to  be  collected  and  turned 
in  to  the  county  treasury  to  be  used  for 
road  and  bridge  purposes#  In  addition  to  the 
above  levy  for  road  and  bridge  purposes,  it 
shall  be  the  duty  of  the  county  court,  when 
so  authorized  by  a majority  of  the  qualified 
electors  of  any  road  district,  general  or 
special,  voting  thereon  at  an  election  held 
for  such  purpose,  to  make  an  additional  levy 
of  not  to  exceed  thirty-five  cents  on  the 
hundred  dollars  assessed  valuation,  on  all 
taxable  real  and  tangible  personal  property 
within  such  district,  to  be  collected  in 
the  same  manner  as  state  and  county  taxes, 
and  placed  to  the  credit  of  the  road  dis- 
trict authorizing  such  levy,  such  election 
to  bo  called  and  held  in  the  manner  provided 
by  law#" 

The  foregoing  constitutional  provision  follows  Section  25,  Art- 
icle X,  Constitution  1875,  which  was  the  direct  cause  of  the 
Court  declaring  a part  of  Section  8716,  supra,  unconstitutional# 

You  also  refer  to  Section  11(b),  Article  X of  the  Constitution 
of  1945,  which  provides  that  nothing  in  the  Constitution  of  1945 
shall  prevent  the  enactment  of  any  general  law  permitting  a county 
or  political  subdivision  to  levy  taxes,  other  that*  ad  valorem 
taxes,  for  iffs  essential  purposes  and  reads* 


“Any  tax  imposed  upon  such  property  by  mun- 
icipalities, counties  or  school  districts 
for  their  respective  purposes,  shall  not 
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exceed  the  following  annual  rates* 

•'For  municipalities*- one  dollar  on  the 
hundred  dollars  assessed  valuation? 

"For  counties— thirty-five  cents  on  the 
hundred  dollars  assessed  valuation  in 
counties  having  three  hundred  million 
dollars,  or  more,  assessed  valuation, 
and  fifty  cents  on  the  hundred  dollars 
assessed  valuation  in  all  other  counties; 

"For  school  districts  formed  of  cities 
and  towns— one  dollar  on  the  hundred 
dollars  assessed  valuation,  except  that 
in  the  City  of  St,  Louis  the  annual  rate 
shall  not  exceed  eighty-nine  cents  on  the 
hundred  dollars  assessed  valuation; 

"For  all  other  school  districts— sixty-five 
cents  on  the  hundred  dollars  assessed  val- 
uation*” 

Furthermore,  Section  16,  Article  X of  the  Constitution  of 
1945,  defines  the  words  Mother  political  subdivisions”  as  used 
in  said  Article  X,  to  include,  among  others,  road  districts, 
and  said  amendment  reads* 

"The  term  ‘other  political  subdivision',  as  used  in 
this  article,  shall  be  construed  to  include  town- 
ships, cities,  towns  villages,  school,  road, 
drainage,  sewer  and  levee  districts  and  any 
other  public  subdivision,  public  corporation  or 
public  quasi-corporation  having  the  power  to  tax.” 

Neither  Section  18(a)  or  Section  11(b),  supra,  are  self-en- 
forcing for  the  reason  they  require  an  enactment  by  the  General 
Assembly.  In  view  of  Section  11(b),  supra,  and  Section  15  of  the 
Constitution  of  1945,  we  are  of  the  opinion  that  the  Board  of 
Commissioners  of  said  road  district  may  levy  taxes  for  essential 
purposes,  if  such  taxes  are  not  classified  as  ad  valorem  taxes 
and  if  an  act  is  passed  by  the  General  Assembly  subsequent  to 
the  adoption  of  the  new  constitution  of  1945,  authorizing  such 
Board  to  levy  such  tax.  That  Section  11(b),  supra,  clearly  con- 
templates such  an  enactment  to  be  prospective  in  nature  and 
not  retrospective  is  evidenced  by  the  very  words  used  which  are 
'•nothing  in  this  Constitution  shall  prevent  the  enactment  of 
any  general  law  * ■&"• 
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It  is  a well  established  rule  of  statutory  construction, 
which  Is  also  applicable  in  construing  constitutional  amend- 
ments, that  an  act  shall  be  construed  as  being  prospective  in 
nature,  unless  the  intent  is  clearly  expressed  in  said  act  that 
it  shall  act  retrospectively  or  that  the 'language  of  the  statute 
admits  of  no  other  construction.  In  Lucas  v.  Murphy,  156  S.  W» 
(2d)  686,  l,c,  689  and  690,  the  court,  in  approving  the  foregoing 
rule  of  statutory  construction,  saldt 

(5,6)  The  statute  says  that  taxes  due 
the  state  from  corporations  ’are  hereby 
declared  to  constitute  a prior  lien  and 
a preferred  claim  against  the  assets 
of  such  corporation*  but  such  language, 
in  and  of  itself,  does  not  compel  ret- 
roactive or  retrospective  construct- 
ion* * "Retroactive”  or  "retrospective " 
laws  are  generally  defined,  from  a 
legal  viewpoint,  as  those  which  take 
* away  or  impair  vested  rights  acquired 

under  existing  laws,  or  create  a new 
obligation.  Impose  a new  duty,  or 
attach  a new  disability  in  respect 
to  transactions  or  considerations 
already  past,*  2 Cooley,  Taxation, 

Sec.  513,  p*  1144;  2 Lewis-Suther- 
land,  Statutory  Construction  Sec* 

641,  p*  1157,  Regardless  of  the 
type  of  legislation  under  consider- 
ation, *In  the  construction  of 
statutes  the  uniform  rule  is  that 
they  must  be  held  to  operate  pro- 
spectively only,  unless  the  intent 
is  clearly  expressed  that  they 
shall  act  retrospectively,  or  the 
language  of  the  statute  admits  of 
no  other  construction,*  Jamison 
v.  Zausch,  227  Mo,  406,  417,  126 
S,  Vi,  1023,  1027,  21  Am,  Cas, 

1132  J 2 Cooley,  Taxation,  Sec,  514, 
p#  1145J  2 Lewis  Sutherland,  Stat- 
Titory  Construiction,  Sec.  642,  p,  1157; 

Const,  Mo,  Art,  2,  Sec,  15," 

(See  also  Cleveland  v,  Laclede-Christy  Clay  Products,  113  S, 
(2d)  1065,  l.c,  1072), 


Hon.  Wilson  D.  Hill 


•» 


Ad  valorem  has  been  generally  defined  to  mean  ’’according  to 
valuation”  and  is  invariably  based  upon  ownership  of  property  and 
is  oftentimes  in  the  form  of  a percentage  of  the  value  of  the 
property*  In  Powell  v*  Gleason,  114  A.L.R*  838,  l.c.  843,  the 
Supreme  Court  defined  ad  valorem  as  follows* 


”#  # #The  three  principal  forms  no w in  use 
are  ad  valorem  property,  excise,  and  income 
' taxes.  The  phrase  ’ad  valorem*  means,  lit- 

erally, ’according  to  the  value,*  and  is 
used  in  taxation  to  designate  an  assessment 
of  taxes  against  property  at  a certain  rate 
upon  its  value.  Webster’s  New  International 
Dictionary.  An  ad  valorem  property  tax  is 
invariably  based  upon  ownership  of  property, 
and  is  payable  regardless  of  whether  it  be 
used  or  not,  although  of  course  the  value 
may  vary  in  accordance  with  such  factor. 

It  is  neither  intended  nor  expected  that 
it  be  passed  on,  though  under  some  circum- 
stances, as  with  rental  property,  this  may 
be  done.  It,  for  many  years,  has  been  the 
chief,  and  frequently  the  only, 'method  of 
securing  revenue  for  the  states  and  their 
local  subdivisions.#  # #” 

In  Pacific  Fruit  Express  Co.  vs.  Oklahoma  Tax  Commission, 
27  Fed.  Supp.  279,  l.c,  283,  defined  ad  valorem  as  follows* 


”#  # #In  other  words,  there  shall  be  no 
discrimination  in  the  taxation  of  this 
class  of  property  from  other  classes  of 
property  that  Is  taxed  upon  an  ad  valorem 
basis.  It  is  conclusive  that  the  intent 
of  the  Legislature  was  to  make  this  tax 
a property  tax,  and  based  upon  the  valu- 
ation of  the  property  at  the  same  rate  as 
other  property,  and  the  same  must  be  con- 
sidered a property  tax.  It  is  simply  a 
method  to  arrive  at  a property  tax,  and 
in  its  final  analysis  it  is  nothing  more 
nor  less  than  a property  tax.’”  (Italics 
supplied. ) 


CONCLUSION 


Therefore,  in  view  of  the  foregoing  authorities.  It  is  the 
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opinion,  of  this  department  that  said  Board  of  Commissioners  of 
such  a road  district  cannot,  under  the  Constitution  of  Missouri, 
1945,  more  specifically  Section  11(b),  and  Section  12(a)  of  Article 
X of  said  Constitution,  1945,  make  a levy  on  the  valuation  of  the 
property  in  sold  road  district  for  general  road  purposes  as  pro- 
vided in  Section  8716,  R,  S,  Mo*  1939,  either  with  or  without  the 
vote  of  the  people.  That  part  of  Section  8716,  supra,  authorizing 
the  Board  of  Commissioners  to  make  an  unlimited  levy  was  declared 
unconstitutional  and  is  unconstitutional  forever  thereafter. 

That  the  Board  of  Commissioners  of  said  road  district  may  levy 
taxes  for  essential  purposes, if  said  taxes  are  not  classified 
as  ad  valorem  taxes  and  if  the  General  Assembly  shall  enact  a 
statute  granting  said  Board  of  Commissioners  such  authority. 


Respectfully  submitted. 


AUBRBY  R.  liAhi'iiiTT , JR. 

Assistant  Attorney  General 


AH  H ROVlSDi 


J . d . TAYLOR 
Attorney  General 
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ELECTIONS : 


Names  of  persons  written  in  on  a primary  ballot 
should  not  be  placed  upon  the  official  ballot 
for  the  general  election. 


September  13*  19^6 

PILED  40 


Honorable  David  W.  Hill 
Prosecuting  Attorney 
Butler  County 
Poplar  Bluff,  Missouri 

Dear  Sir: 

We  hereby  acknowledge  receipt  of  your  letter  of  recent 
date  requesting  an  opinion  of  this  department,  which  reads 
as  follows: 

"At  the  coming  general  election,  must 
the  county  clerk  place  on  the  printed 
ballots  names  of  persons  whose  names 
were  written  in  the  primary  ballots 
when  such  persons  had  not  filed  any 
declaration  of  candidacy,  and  did  not 
have  their  names  printed  on  the  primary 
ballot? 

"The  county  clerk  desires  an  early 
opinion. " 

The  county  clerk,  in  having  the  ballots  printed  for  the 
general  election,  must  follow  Section  11595,  R,  S.  Mo.  1939* 
which  provides,  in  part,  as  follows: 

"Every  ballot  printed  under  the  pro- 
visions of  this  article  shall  contain 
the  names  of  every  candidate  whose,  nomi- 
nation for  any  office  specified  on  the 
ballot  has  been  certified  or  filed 
according  to  the  provisions  of  this 
chapter,  and  no  other  names.  ■****" 
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From  the  above  quotation  it  will  be  noted  that  before  a county 
clerk  may  put  a name  on  a ballot  a person  must  have  been  nomi- 
nated and  said  nomination  certified  in  accordance  with  Chapter 
7 6,  Revised  Statutes  of  Missouri  1939. 

Except  in  the  event  of  a vacancy  created  by  death  or 
resignation,  there  are  only  two  ways  in  which  a candidate  may 
be  placed  in  nomination.  First,  by  virtue  of  Section  11525, 

R.  S.  Mo.  1939*  which  provides: 

"Any  primary  election  as  hereinafter 
defined,  held  for  the  purpose  of  making 
nominations  to  public  office,  and  also 
electors  to  the  number  hereinafter  speci- 
fied, may  nominate  candidates  for  public 
offices  to  be  filled  by  election  within 
the  state.  Such  nomination  shall  be  made 
by  filing  a certificate  of  nomination, 
executed  with  the  formalities  prescribed 
for  the  execution  of  an  instruement  affect- 
ing real  estate." 

Secondly,  by  virtu©:  of  Section  1153^*  R.  S,  Mo.  1939*  which 
provides: 


"The  certificate  of  nomination  of  a candi- 
date selected  otherwise  than  by  a primary 
shall  be  signed  by  electors  resident  within 
the  district  or  political  division  for 
which Ihe  candidate  is  presented,  to  a 
number  equal  to  two  per  cent  of  the  entire 
vote  cast  at  the  last  preceding  election  in 
the  state,  the  county  or  other  division  or 
district  for  which  the  nomination  is  made: 
Provided,  that  said  signers  shall  declare 
in  said  certificate  that  they  are  bona  fide 
supporters  of  the  candidate  sought  to  be 
nominated  and  have  not  aided  and  will  not 
aid  in  the  nomination  of  any  other  candidate 
for  the  same  office." 


The  persons  referred  to  in  your  request  should  not  have 
been  certified  because  they  were  not  nominated  in  accordance 
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with  the  election  laws  of  this  State.  Senate  Bill  No.  10, 
of  the  63rd  General  Assembly,  which  provides  for  the  manner 
of  voting  in  a primary,  provides,  in  part,  as  follows: 

"*  * * At  primary  elections  at  which 
committeemen  or  commit tee women  of  any 
party  are  to  be  elected,  in  addition 
to  the  names  of  candidates  for  said 
offices  printed  on  said  ballot,  there 
shall  be  printed  thereon  at  least  one 
blank  line  with  a square  to  the  left  of  the 
same,  as  hereinbefore  specified,  for  the 
purpose  of  allowing  the  voter  to  write  in 
the  name  of  his  choice  for  said  office.  As 
’ nearly  as  practicable,  the  ballot  shall  be 
in  the  form  described  in  Section  11595  of 
the  Revised  Statutes  of  Missouri,  1939*  At 
the  head  of  each  such  ticket,  immediately 
following  the  date  of  such  election,  shall 
be  printed  the  following:  *' Instruction  to 
voters:  Place  an  X in  the  square  opposite 
the  name  of  the  person  for  whom  you  wish  to 
vote  * . The  voter  shall  cast  his  vote  in 
accordance  with  this  instruction  and  shall 
vote  in  no  other  manner.  **■*****•#*" 

It  is  clear  from  the  above  portion  of  Senate  Bill  No. 
10  that  in  the  primary  a "write-in"  vote  is  only  valid  when 
cast  for  a committeeman  or  committeewoman. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that 
the  county  clerk  should  not  place  the  names  of  persons  on 
the  ballot  for  the  general  election  whose  names  were  "written 
in"  on  the  primary  ballots,  when  such  persons  had  not  filed 
any  declaration  of  candidacy. 


Respectfully  submitted. 


PERSHING  WILSON 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAILOR 
Attorney  General 


CONSTITUTIONAL  LAW:  In  re:  Under  Section  'M,  Article  V,  Con* 

MAGISTRATES:  stitution  of  1945,  and  Section  2811*103, 

Missouri  R.  S*  A*,  preparing  state  and. federal 
income  tax  returns  is  doing  law  business* 


October  18,  1946 


Honorable  Roger  Hibbard 
Prose cuting  Attorney 
Hannibal,  Missouri  ' 


Hoar  Mr.  Hibbard: 

This  will  acknowledge  receipt  of  your  letter  of  recent 
date  asking  if  faction  2811.103,  Missouri  Revised  Statutes, 
Annotated,  Senate  Bill  No.  207,  Section  3,  prohibits  magis- 
trates from  preparing  federal  and  state  income  tax  returns 
for  individuals.  Your  letter,  in  part,  reads: 

"A  question  of  the  Interpretation  of 
Section  2811.103,  K.  3.  Mo.  1939,  Laws 
of ■ Missouri , 1945,  Senate  Bill  207, 

Section  3,  pertaining  to  the  new  office 
of  magistrate  has  been  presented  to  me,  ; 
and  I herewith  request  ah  opinion  con- 
cerning the  following: 

"The  last  portion  of  the  above  designated 
section  provides  *No  magistrates  shall  re- 
ceive ahy  other  or  additional  compensation 
for  any  other  public  service  or  practice 
law  or  do  law  business  while  he  is  magis- 
trate.* Does  this  section  prohibit  a magis- 
trate from  preparing  Federal  and  State  In- 
come Tax  Returns  for  individuals  for  com- 
pensation ?” 

* * ■»  bi- 


section 18,  Article  V,  Constitution  of  1945,  provides  for 
the  establishment  of  magistrate  courts  in  each  county  and  reads, 
in  part,  as  follows: 


"There  shall  be  a magistrate  court  in 

each  county.*  * *In  counties  of  more 

than  30,000  and  not  more  than  70,000 

inhabitants,  there  shell  be  one  magis-  ' 

trate**  * \ 
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Gection  24,  Article  V,  Constitution  of  1945,  limits  the  com- 
pensation of  magistrates  to  their  salaries  and,  in  part,  provides t 

# -»The  salaries  of  magistrates  shall 
be  fixed  by  law.  Mo  judge  or  magistrate 
shall  receive  any  other  or  additional  com- 
pensation for  any  public  service,  or 
practice  law  or  do  law  business,#  # * 

Pursuant  to  the  constitutional  provisions  relating  to  magis- 
trates and  magistrate  courts,  the  63rd  General  Assembly  enacted 
Genate  Bill  No,  207,  which  was  approved  March  11,  1946,  and  is 
now  incorporated  in  the  Missouri  R.  3.  A.,  chapter  11A,  Article  I. 

Section  2811.103  supra,  in  part,  provides! 

» #No  magistrate  shall  receive  any  other  dr 
additional  compensation  for  any  other  public  x"''" 

service  or  practice  law  or  do  law  business 
while  he  is  magistrate." 

Getting  to  the  question  at  hand,  we  do  not  believe  that  a 
magistrate  would  be  receiving  additional  compensation  for  the 
performance  of  a public  service,  a3  contemplated  in  Section  24, 
Article  V of  the  Constitution  and  Section  2811.103,  supra,  if  he 
prepared  federal  and  state  income  tax  returns  for  private  individ- 
uals and  received  compensation  for  making  out  the  returns.  There- 
fore, we  must  consider  whether  or  not  the  preparation  of  federal 
and  state  returns  would  constitute  the  practice  of  law,  or  the 
doing  of  law  business,  as  contemplated  by  the  constitutional  and 
statutory  provisions. 

Section  13314,  R.  S.  Mo.  1939,  provides  that  any  person, 
association  or  corporation  engaging  in  the  practice  of  law  or 
doinv  law  business  without  being  duly  licensed  shall  bo  guilty  of 
a misdemeanor.  Section  13313,  R.  S.  Mo.  1939,  defines  the 
"practice  of  law"  and  "law  business"  as  follows: 

"The  ’practice  of  the  law’  is  hereby  defined 
to  be  and  is  the  appearance  as  an  advocate 
in  a representative  capacity  or  the  drawing 
of  papers,  pleadings  or  documents  or  the  per- 
formance of  any  act  in  such  capacity  in 
connection  with  proceedings  pending  or  prosp- 
ective before  any  court  of  record,  commissioner, 
referee  or  any  body,  board,  committee  or  com- 
mission constituted  by  law  or  having  authority 
to  settle  controversies.  The  ’law  business’ 
is  hereby  defined  to  be  and  is  the  advising 
or  counseling  for  a valuable  consideration  of 
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any  person,  firm,  association,  or  corporation 
as  to  any  secular  law  or  the  drawing  or  the 
procuring  of  or  assisting  in  the  drawing  for 
•a  valuable  consideration  of  any  paper,  docu- 
ment or  instrument  affecting  or  relating  to 
secular  rights  or  the  doing  of  any  act  for 
a valuable  consideration  in  a representative 
capacity,  obtaining  or  tending  to  obtain  or 
securing  or  tending  to  secure  for  any  person, 
firm,  association  or  corporation  any  property 
or  property  rights  whatsoever," 


A leading  Missouri  case  on  unauthorized  practice  of  law  is 
Liborty  Mutual  Insurance  Co.  v.  Jones,  130  3.  W.  (2d)  945,  344  Mo. 
932,  125  A.  L,  R,  1149,  which  involved  the  determination  of  whether 
or  not  the  adjusting  of  claims  by  representatives  of  insurance 
companies  constituted  the  practice  of  law  or  doing  law  business. 
At.B,-fW*  (2d)  1*  c.  the  court  said,  quoting  from  Clark  v, 

Austin,  340  Mo.  467,  101  B . W»(2d)  977i 


” ’It  would  be  difficult  to  give  an  all- 
inclusive  definition  of  the  practice  of 
law,  and  we  will  not  attempt  to  do  so. 

It  will  bo  sufficient  for  present  pur- 
poses to  say  that  one  is  engaged  in  the 
practice  of  law  whon  he,  for  a valuable 
consideration,  engages  in  the  business 
of  advising  persons,  firms,  associations, 
or  corporations  as  to  their  rights  under 
the  law, 

"’Or,  appears  in  a representative  capacity 
as  an  advocate  in  proceedings  pending  or 
prospective,  before  any  court,  commissioner, 
referee,  board,  body,  committee*,  or  comm- 
ission constituted  by  law  or  authorized  to 
settle  controversies,  and  there,  in  such 
representative  capacity,  performs  any  act 
or  acts  for  the  purpose  of  obtaining  or 
defending  the  rights  ,of  their  clients  under 
the  law. 


"’Otherwise  stated,  one  who,  in  a representative 
capacity,  engages  in  the  business  of  advising 
clients  as  to  their  rights  under  the  law,  or 
while  so  engaged,  performs  any  act  or  acts 
either  in  court  or  outside  of  court  for  that 
purpose,  is  engaged  in  the  practice  of  law*" 


a 


4 


t. 


> 4 


/i 
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Again  at  8,  W.(2d)  1.  c,  955,  Hllison,  J.  said: 


’N't-  Broadly  speaking,  the  Clark-Austin 
definition  includes  under  the  term 
* practice  of  law*  nearly  everything  that 
the  statutory  definition  classes  under 
two  heads,  1 the  practice  of  the  law*  and 
‘law  business* , The  first  paragraph 
of  the  former  specifies  engaging  in  the 
business  of  giving  advice  as  to  legal 
rights  for  a valuable  consideration.  The 
second  paragraph  Includes  appearances  in 
court,  etc.,  in  a representative  capacity, 
and  related  activities^  but  mentions  no 
consideration.  The  third  paragraph  covers 
both  classes  of  acts  in  behalf  of  clients 
but  without  requiring  a consideration.** 

Also  the  following  appears  at  5.  ■•/ . ( 2d)  1,  c.  955: 

"It  must  be  admitted  that  many  definitions 
of  the  ‘practice  of  lav;*  include  acts  done 
both  in  and  out  of  court,  including  services 
where  no  litigation  is  in  prospect.  Never- 
theless there  are  fundamental  differences 
between  the  practice  of  law— in  the  sense 
of  court  work— and  lav;  business.  While  a 
layman  may  represent  himself  in  court,  he 
cannot  even  on  a single  occasion  represent 
another,  whether'  for  a consideration  or 
not.  And  a corporation  cannot  represent 
itself  in  court  at  any  time  but  must 
appear  by  attorney.  On  the  other  hand 
the  doing  of  any  single  act  out  of  court 
in  a representative  capacity  that  a 
lawyer  might  do  will  not  necessarily  con- 
vict a layman  of  engaging  in  the  lav/ 
business.  The  very  torrn  itself  implies 
that  he  must  have  engaged  in  the  business 
or  held  himself  out, as  some  cases  say. 
illustrative  decisions  are  cited  in  the 
margin.  The  holding  out  may  be  evidenced 
by  repeated  acts  indicating  a course  of 
conduct,  or  by  the  exaction  of  a consider- 
ation." 


57  Ida,  75, 


In  the  case  of  In  re  hat thews. 


79  Pec.  (2d)  555, 
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the following  is  said  at  Pac,(2d)  1,  C,  558,  regarding  what  ser- 
vices shall  constitute  the  practices  of  law: 

" *Y/here  the  rendering  of  such  services 
involves  the  use  of  legal  knowledge  or 
skill,  or  where  legal  advice  is  required 
and  is  availed  of  or  rendered  in  connect- 
ion with  such  transaction,  this  is  suff-  . 

icient  to  characterize  the  services  as 
practicing  law.  People  v*  Schreiber, 

250  111,  345,  95  1,  E,  189;  People  v, 

Alf&ni,  supra;  People  v*  Title  Guarantee 
& Trust  Co,,  227  K.Y,  360,  125  H. Pi, 666? 

In  re  Eastern  Idaho  Loan  $ Trust  Co, 

49  Idaho '280,  208  P,  157  (73  A.  L.  R, 

1323), 

,f  ♦'Chore  a will,  contract,  or  other  instru- 
ment Is  to  be  shaped  from  facts  and  condi- 
tions, the  legal  effect  of  which  must  be 
carefully  determined  by  a mind  trained  in 
the  existing  laws  in  order  to  insure  a spe- 
cific result  and  guard  against  others,  more 
than  the  knowledge  of  the  layman  is  re- 
quired, and  a charge  for  such  service 
brings  it  definitely  within  the  term  "prac- 
tice of  the  law,"  In  re  Eastern  Idaho  Loan 
A Trust  Co,,  supra.1  (Italics  inserted.) 

"In  Eloy  v.  Hiller,  7 Ind..App,  529,  34  h. 

E,  336,  837,  .the  rule  is  stated  as  follows: 

♦But  in  a larger  sense  It  includes  legal  ad- 
vice and  counsel,  and  the  preparation  of 
legal  instruments  and  contracts  by  which 
legal  rights  are  secured,  although  such  mat- 
ter may  cr  may  not  be  pending  in  a court. 

The  mere  act  of  a scrivener  who  writes 
something  dictated,  by  another  would  not 
be  practicing  law , ♦'(Italics  inserted. ) " 

In  the  case  of  Bump  et  al . v.  District  Court  of  Polk  County, 
232  la.  623,  5 1,  v;.(2d)  914,  the  following  appears:  (1.  c,  918,) 

N 

"(7,8)  There  is  no  question  that  the 
preparation  of  pleadings,  management  of 
litigation fbr  clients,  advice  to  clients  of 
their  legal  rights  fend  all  actions  taken  by 
them  connected  with  the  law,  by  one  not 
a member  of  a bar  constitutes  the  illegal 
practice  of.'  la  w.  In  Barr  v.  Car  dell,  173 
Iowa  18,  155  IT.  T.  312,  316,  the  defend- 
ant *s  right  to  the  office  of  municipal 
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judge  was  assailed,  one  of  the  grounds  being 
that  he  was  not  a practicing  attorney  at  law  at 
the  time  of  his  election,  as  required  by 
statute.  But  the  Supreme  Court  held  oth- 
erwise, and  defined  the  practice  in  a quota- 
tion from  In  re  Duncan,  83  S,  C.  186,  65  S. 
h,  210,  24  L,  E.  A,  V>, S.,  750,  18  Ann,  Cas , 

657s  fIt  is  too  obvious  for  discussion  that 
the  practice  of  law  is  not  limited  to  the 
conduct  of  cases  in  courts.  According  to 
the  generally  understood  definition  of  the 
practice  of  law  in  this  country,  it  embraces 
the  preparation  of  pleadings  and  other  pa- 
pers incident  to  actions  and  special  pro- 
ceedings and  the  management  of  such  ac- 
tions and  proceedings  on  behalf  of  clients 
before  judges  and  courts,  and,  in  addition,' 
conveyancing,  the  preparation  of  legal  in- 
struments of  all  kinds,  and,  in  general  all 
advice  to  clients  and  all  actions  taken  for 
them  in  matters  connected  with  the  law. 

An  attorney  at  law  is  one  who  engaged  in 
any  of  these  branches  of  the  practice  of 
lav/.*  Citing  also  hley  v.  Miller,  7 Ind, 

App.  529,  34  M.jti,  836,  The  opinion  in  the 
Barr  case  then  sayst  * One  may  be  a prac- 
ticing attorney  in  following  any  line  of 
employment  in  the  profession*  If  what  he 
does  exacts  knowledge  of  the  law  and  is  of 
a kind  usual  for  attorneys  engaging  in  the 
active  practice  of  their  profession,  and  he 
follows  some  one  or  more  lines  of  employ- 
■ merit  such  as  this,  he  is  a "practicing  attor- 
/ ney  at  law,"  will  thin  the  meaning  of  the 
statute  * # ■»" 

After  reading  the  cases  herein  cited  and  many  others,  we  be- 
lieve that  it  i 3 practically  impossible  to  frame  any  comprehensive 
and  satisfactory  definition  of  what  constitutes  the  practice  of 
law,  or  the  doing  of  law  business,  and  that  it  is  necessary  to 
decide  each  case  largely  upon  its  own  particular  facts. 

The  Appellate  Courts  of  Missouri  have  never  ruled  upon  the 
question  of  whether  or  not  the  preparation  of  income  tax  returns 
constitutes  the  practice  of  law  by  laymen  , However,  a few  other 
jurisdictions  have  ruled  on  this  question. 

In  Merrick  et  al.,  v.  American  Security  a Trust  Co,,  (C.C.A. 
1939)  107  Fed, (2d)  271,  there  was  involved  a suit  to  enjoin  a 
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trust  company  from  practicing  law.  Among  its  various  activities 
was  the  preparation  of  tax  returns  by  its  lay  employees.  Regard- 
ing this  practice,  the  court  said  at  Fed,  (2d)  1.  c.  278s 

"Appellants  do  not  emphasize  the  fact 
that  defendant  employs  laymen  to  prepare 
tax  returns  and  address  arguments  to  tax 
officials.  Such  work  may  properly  be  done 
by  lawyers  or  laymen,*  * *" 

Again  in  the  case  of  Groninger  et  al,  v.  Fletcher  Trust  Co. 
(1942)  220  Ind.  202,  41  IT.  11,  (2d)  140,  the  court  said  at  IT , A. 
(2d)  1.  c.  142s 

"The  appellee  furnishes  to  its  custo- 
mers pamphlets  descriptive  of  tax  laws 
state  and  national,  with  illustrations 
indicating  tax  liability  under  given 
circumstances,  and  the  proper  method  of 
making  tax  returns.  It  sometimes  acts 
through  its  employees  who  are  not  law- 
yers, in  arriving  at  proper  computations 
and  agreements  with  ministerial  taxing 
officers.  It  cannot  be  seriously  con- 
tended that  these  activities  constitute 
an  unlavjful  practice  of  law." 

The  most  recent  case  ruling  upon  the  question  of  preparation 
of  tax  returns  as  constituting  the  practice  of  law  is  Lowell  Bar 
Association  v,  Loeb  (1943)  315  Mass,  176,  52  1J.  H.(2d)  27,  In 
this  case  the  defendants  were  conducting  a business  styled  "The 
American  Tax  Service"  which  made  out  tax  returns,  both  state  and 
federal,  for  persons  whose  income  consisted  entirely,  or  almost 
so,  of  wages  or  salaries.  They  did  not  attempt  to  make  out  in- 
come tax  returns  for  corporations,  partnerships,  estates  or  other 
businesses.  In  ruling  on  the  question  of  whether  or  not  the  lay- 
man, who  made  out  such  returns,  were  engaged  in  the  practice  of 
law,  the  court  said,  beginning  at  N,  E.(2d)  1,  c,  34* 

"Moreover,  we  do  not  decide  at  this  time 
whether  considering.,  or  advising  upon, 
questions  of  law  only  , so  far  as  they  aro 
incidental  to  the  preparation  for  another 
of  an  income  tax  return  may  constitute  the 
practice  of  law  where  tho  return  is  more 
complicated  than  were  those  in  the  case 
before  us,  and  the  questions  of  law  as 
well  as  of  accounting  are  correspondingly 
more  difficult  and  important. 
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"Conflning  our  decision  to  the  case  at 
bar,  we  find  the  respondents  engaged  in 
the  business  of  making  out  income  tax  re- 
turns of  the  least  difficult  kind.  The 
blank  forms  furnished  by  the  tax  officials  for 
that  class  of  returns  are  made  simple,  and 
are  accompanied  by  plain  printed  instruc- 
tions. The  forms  may  appear  formindable 
to  persons  unused  to  mental  concentration 
and  to  clerical  exactness,  but  they  can 
readily  be  filled  out  by  any  intelligent  tax- 
payer whose  income  is  derived  wholly  or 
almost  wholly  from  salary  or  wages  and 
who  has  the  patience  to  study  the  instruct- 
ions. 

"We  are  aware  that  there  has  been  said  to  be 
no  difference  in  principle  between  the  draft- 
ing of  simple  instruments  and  the  drafting  of 
complex  ones.  People  v.  Lawyers  Title  Corp*, 

282  N.Y.  513,  521,  2.7  N.E.(2d)  30;  Paul  v. 
Stanley,  168  Wash,  371,  377,  378,  12  P ,2d  401. 
But  though  the  difference  is  one  of  degree  it 
may  nevertheless  be  real.  Irwin  v.  davit,  268 
U.3.  161,  168,  45  S.Ct.  475,  69  L.Ed.  897; 
Rideout  v.  Knox,  148  Mass.  368,  372,  19  H.E, 

390,  2 L.R.A.,  81,  12  Am, St. Rep.  560;  Smith  v, 
American  Linen  Co.,  172  Mass.  227,  229,  51 
N.E,  1085,  There  are  Instruments  that  no 
one  but  a well  trained  lawyer  should  ever  under- 
take to  draw.  But  there  are  others,  common 
in  the  commercial  world,  and  fraught  with 
substantial  legal  consequences,  that  lawyers 
seldom  are  employed  to  draw,  and  that  in  the 
course  of  recognized  occupations  other  than 
the  practice  of  law  are  often  drawn  by  lay- 
men for  other  laymen,  as  has  already  been  shown. 
The  actual  practices  of  the  community  have  an 
Important  bearing  on  the  scope  of  the  practice 
of  law.  People  v.  Alfani,  227  H.Y.  334,  339, 

125  N.E.  671;  People  v.  Title  Guarantee  & 

Trust  Co.,  227  H.Y.  3G6,  377,  379,  125  M.E. 

666  . 

"We  think  that  the  preparation  of  the  income 
tax  returns  in  question,  though  it  had' to  be 
done  with  some  consideration  of  the  law,  did 
not  lie  wholly  within  the  field  of  the  practice 
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of  law,  Hoe  Short z v,  Farrell,  327  Pa# 

81,  92,  193  A#  20 | Blair  v.  Motor 
Carriers  Service  Bureau,  Inc«,  40  Pa. 

Hist#  & Co,  R.  413,  422  429,  430; 

Gustafson  v.  C.  C#  Taylor  & Sons,  Inc., 

138  Ohio  St#  392,  35  N.E.2d  43(5?  Craw- 
ford v,  McConnell,  173  Okl.  520,  523,  49 
P#2d  551;  In  re  Eastern  Idaho  Loan  & 

Trust  Co,,  49  Idaho  280,  288  P,  157,  73 
A.L.R#  1323;  In  re  Matthews,  58  Idaho 
772,  79  P .2d  535;  ■Id,,  57  Idaho  75,  62  P. 

2d  578,  111  A,L#R#  13,  and  note  at  page 
29;  Note,  125  A.L.R,  1174  et  Seq.  # #w 

Vi/e  believe  that,  in  the  above  case,  the  court  manifested  a re- 
luctance to  rule  that  the  preparation  of  income  tax  returns  of  $ 
more  complex  nature  would  not  constitute  the  practice  of  lav;.  In 
this  connection  it  is  worthwhile  to  quote  from  the  dissenting  op- 
inion in  the  Merrick  case,  supra,  where  it  is  said  at  1#  c,  287* 

MVJith  respect  to  taxation*  Many  as- 
pects of  tax  work  do  not  require  the  knowl- 
edge ana  skill  of  the  lawyer  as  distin- 
guished from  that  of  the  businessman  or 
accountant.  It  seems  probable,  however, 
that  to  advise  concerning  what  constitutes 
income  for  purposes  of  taxation  would  re- 
quire substantial  professional  knowledge 
of  the  detail  of  judicial  decisions  and 
skill  in  applying  them  to  the  tax  facts 
of  a particular  customer fs  affairs.  It 
seems  probable  further  that  the  giving 
of  information  concerning  tax  statu.tes  and 
regulations  would  require  the  exercise  of 
professional  understanding  of  judicial 
decisions  construing  them.**-  * 

•Sections  13313  and  13314,  supra,  and  the  cases  heroin  cited, 
pertain  to  and  treat  the  problem  of  laymen  engaging  in  unauthorized 
practice  of  law.  Admittedly,  the  cases  relating  to  the  preparation 
of  Income  tax  returns  indicate  that  the  preparation  of  state  and 
federal  Income  tax  returns  does  not  constitute  the  practice  of 
law  Insofar  as  they  may  be  prepared  by  laymen,  however,  v;e.  are  in- 
clined to  believe  that  the  decisions  of  those  cases  would  not  be 
an  absolute  basis  for  permitting  a magistrate,  compensated  by 
salary,  to  fill  out  tax  returns  for  Individuals  for  compensation. 
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It  is  a matter  of  common  knowledge  that  in  the  past  few  years 
the  number  of  people  aylng  income  tax  and  filing  returns  has 
tremenduously  Increased,  lawyers  all  over  the  country  have  acquired 
additional  business  and  more  clients  as  a result  of  persons  retain- 
ing them  to  prepare  their  income  tax  returns  and  a lawyer  considers 
such  tax  work  as  much  a part  of  his  law  business  as  the  preparation 
or  drafting  of  other  legal  papers  and  documents. 

The  constitutional  and  statutory  provisions  do  not  prohibit 
magistrates  from  practicing  law  or  doing  business  for  the  reason 
that  they  are  unqualified  to  handle  such  affairs,  and  to  do  so 
would  make  them  subject  to  prosecution,  but  the  purpose  of  these 
prohibitions  is  to  keep  the  standard  of  the  .judiciary  high  and 
so  that  magistrates,  who  preside  over  their  respective  courts, 
may  do  so  -with  the  highest  degree  of  impartiality.' 

Regarding  the  preparation!  of  state  income  tax  returns  by  a 
magistrate,  it  is  conceivable  that  a magistrate  may  sometime 
find  himself  in  the  embarrassing  position  of  having  litigation 
in  his  court  dealing  with  the  payment  of  state  income  tax  or  a 
penalty  and  involving  a state  income  tax  return  that  he  had 
advised  his  client  about  and  had  prepared.  In  3uch  an  instance 
he  would  probably  be  disqualified  to  rule  on  the  question  before 
him. 

In  construing  a constitutional  and  statutory  provision  it  is 
a primary  rule  that  we  must  determine  and  adhere  to  the  intent  of 
the  law-makers. 

In  the  case  of  State  v.  St.  Louis  Union  Trust  Co.  335  Mo. 

845,  74  S.  W.(2d)  348,  the  court  said  at  S.  W, (2d)  1.  c.  357 j 

"It  must  fee  remembered  that  we  are  constru- 
ing a statute  enacted  under, the  police  power 
and  primarily  intended  to  protect  the  public 
from  the  rendition  of  certain  services,  deemed 
to  require  special  fitness  and  training  on  the 
part  of  those  performing  the  same,  fey  persons 
not  lawfully  held  to  possess  the  requisite 
qualifications.  While  Its  penal  provisions 
should  be  strictly  construed,  the  statute  as 
a whole  should  be  interpreted.  If  possible,  so 
as  to  effectuate  the  legislative  intent.  # * *w 

Looking  to  the  intent  of  the  framers  of  the  Constitution  we 
quote  from  the  Journal  of  the  Constitutional  Convention  where,  on 
the  151st  day.  May  31,  1944,  at  page  27G4,  Mr#  Phillips,  a delegate 
from  St.  Louis,  said  the  following  in  connection  with  the  drafting 
"of  Section  24,  Article  ¥ of  the  Constitution,  supra: 
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"Now,  not  only  does  his  amendment  undo  all 
of  the  good  work  of  the  Committee  but  if  you 
look  through  the  mud,  you  will  see  a nice  » 
little  clause  here  that  has  been  eliminated 
that  a whole  lot  of  people  want  eliminated 
and  that  is  the  clause  that  3ays  that  no 
judge  or  magistrate  shall  practice  law  or 
do  law  business,  Mr,  President,  that  is  one 
of  the  most  important  provisions  of  this  . 
section.  We  had  quite  an  argument  about 
it  in  the  Committee,  It  was  shown  there 
that  some  of  our  judges  were  receiving 
secret  fees  for  their  services  doing 
law  business  while  they  were  still  judges 
of  our  courts,  I don’t  have  to  make  that 
any  plainer.  That  is  pretty  plain.  If 
somebody  wanted  to  influence  a decision 
of  the  judges  all  he  had  to  do  was  to  hire 
him  to  do  a little  lav/  business  on  the  side 
and  the  judge  would  be  friendly  to  every 
case  of  that  man  that  came  into  his  court. 

The  whole  purpose  of  this  judicial  article 
is  to  raise  the  standard  of  our  judiciary 
and  put  them  above  small  things  like  accept- 
ing fees,  both  public  and  private,  and  pay 
salaries,  make  them  efficient  and  honorable 
men.  The  amendment  strikes  all  that  out, 
and  I think  it  is  bad, 

Section  25,  Article  V,  Constitution  of  1945,  and  Section 
2811,103  R«  5.  A.,  supra,  provide  that  persons  must  bo  licensed 
to  practice  law  to  qualify  for  the  office  of  magistrate  unless 
they  were  justices  of  the  peace  on  February  27,  1945,  the  date 
of  the  adoption  of  the  Constitution,  or  have  heretofore  been 
justices  of  the  peace  in  this  state  for' at  least  four  years. 

The  ultimate  result  of  these  constitutional  and  statutory  pro- 
visions relating  to  the  qualifications  of  magistrates  would  be 
to  make  all  magistrates  lawyers.  In  other  words  at  sometime  in 
the  future  all  former  justices  of  the  peace  will  be  gone  and 
the  only  persons  who  will  be  able  to  qualify  for  the  office  of 
magistrate  will,  be  those'  who  are  licensed  to  practice  law 
within  the  state.  Therefore,  In  many  instances  magistrates  will 
be  lawyers  duly  licensed  to  practice  law  who  will  have  a law 
practice  at  the  time  they  assume  the  duties  of  their  office. 

We  do  not  belie-ve  that,  under  the  constitutional  and  statutory 
provisions  prohibiting  magistrates  to  practice  law  or  do  law 
business,  the  framers  of  the  Constitution  and  the  legislators, 
intended  that  a lawyer,  who  is  elected  magistrate,  should  be 
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permitted  to  continue  handling  what  he  has  undoubtedly  consider- 
ed as  part  of  his  law  business,  viz,  the  preparation  of  state 
and  federal  income  tax  returns,  and  receive  his  customary  fees 
for  making  them  out* 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this  department 
that  the  preparation  of  state  and  federal  income  tax  returns  by 
magistrates  for  compensation  would  constitute  the  doing  of  law 
business  under  Section  24,  Article  V of  the  new  Constitution  and 
Section  2811,103,  Missouri  Revised  Statutes,  Annotated,  and  as 
such  is  prohibited. 


APPROVED* 


Respectfully  submitted. 


J.  E,'  TAYLOR 

Attorney  General  RICHARD  F.  THOMPSON 

•Assistant  Attorney  General 


RFTjmw 


MISSOURI  REAL  ESTATE  COMMISSION:  Authority  to  promulgate  regula- 
tions requiring  proof  of  regis- 
■ tration  of  fictitious  name  as  a 

condition  precedent  to  securing 
Missouri  real  estate  broker’s 
license. 


January  £G,  1946 


Missouri  Real  Estate  Commission 
222  Monroe  Street 
Jefferson  City,  Missouri 

Attention:  Mr.  J,  W,  Hobbs,  Secretary 


Gentlemen: 


Reference 'is  made  to  your  letter  of  January  24,  1946, 
requesting  an  official  opinion  of  this  office,  and  reading  as 
follows: 

'•May-  this  Commission  ask  you  for  an  opin- 
ion in  regard  to  this  Commission  making 
rules  and  regulations  regarding  licensees 
using  trade  names.  There  ore  a great  many 
individual  brokers  who  apply  for  licenses 
desiring ‘to  have  them  issued,  as  doing  busi- 
ness as  some  realty  company. 

’’This  inquiry  is  prompted  by  the  fact  that 
the  person  who  is  actually  licensed  does  not 
identify  himself  with  the  trade  name,  and  the 
Commission  feels  that  a person  should  identify 
himself  with  the  trade  name  used,  to  protect 
the  general  public.” 

There  is  no  question  with  regard  to  the  right  of  the 
Missouri  Real  m state  Commission  to  promulgate  reasonable  rules 
and  regulations  looking  toward  the  enforcement  of  the  Missouri 
Real  Estate  Brokers’  and  Salesmen’ s Licensing  Law.  Guoh  au- 
thority is  contained  in  Section  4 of  the  Act  of  the  General 
Assembly  found  in  Laws  of  Missouri,  1941,  page  424,  from  which 
we  quote,  in  part: 

” * * * said  commission  may  do  all  tilings 
necessary  and  convenient  for  carrying  into 
effect  the  provisions  of  this  act,  and  may 
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from  t iiuo  to  time  promulgate  necessary 
rules  and  regulations  compatible  with  the 
provisions  of  this  act.  ;|:  * * » 

In  making  such  rules  and  regulations,  however,  'certain 
restrictions  upon  the  Commission  must  be  noted.  We  direct 
your  attention  in  that  regard  to  the . following  found  in  59 
C.  J.,  ’’States,"  page  ll£: 

"Powers  granted  to  state  administrative 
agencies  must  be  exercised  in  a just  and 
reasonable  manner,  and  in  conformity  with 
the  statutory  or  constitutional  source  of 
the  power  conferred." 

It  then  becomes  pertinent  to  make  some  inquiry  into  the 
reasonableness  of  the  proposed  rule.  It  may  be  conceded  that 
citizens  of  tile ^ State  of  Missouri  may  adopt  a' fictitious  name 
and  conduct  their  business  thereunder.  We  quote  from  Bassen 
v,  Monckton,  ,508  Mo,  641,  1.  c.  650: 

* 

* further,  the  statute  does  not  pro- 
hibit them  from  adopting  a fictitious  name 
and  trading  under  it.  The  statute  requires 
only  that  they  register  the  fictitious  name 
if  they  use  one.  It  prohibits  them  from  us- 
ing it  without  registration  and  provides  a 
f<dne  for  failure  to  comply.” 

The  statutes  there  being  considered  are  now  found  as 
Beet ions  15466  to  15470,  inclusive,  R,  0.  Mo.  1939.  These 
statutes,  respectively,  read  as  follows: 

Mec . 15466.  "That  every  name  under  which 
any  person  shall  do  or  transact  any  busi- 
ness in  this  state,  other  than  the  true 
name  of  such  person,  is  hereby  declared  to 
be  a fictitious  name,  and  it  shall  bo  unlaw- 
ful for  any  person  to  engage  in  or  transact 
any  business  in  this  state  under  a fictitious 
name  without  first  registering  same  with  the 
secretary  of  state  as  hereinafter  required,” 

See . 15467 . "Every  person  who  shall  engage 
in  business  in  this  state  under  a fictitious 
name  or  under  any  name  other  than  the  true 
name  of  such  person  shall,  within  five  days 
after  the  beginning  or  engaging  in  business 
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under  such  fictitious  name , register  by 
verified  statement  of  all  'parties  con- 
cerned, upon  blanks  furnished  by  the  sec- 
retary of  state,  such  name  in  the  office 
of  the  secretary  of  state,  together  with 
the  name  or  names  and  the  residence  of 
each  and  every  person  or  corporation  in- 
terested in  or  owning  any  part  of  said 
business,  and  setting  forth  the  exact  in- 
terest therein  of  each  and  every  such  per- 
son or  corporation:  Provided , that  if  the 
interest  of  any  person  named  in  the  original 
registration  of  such  fictitious  name  shall 
change  or  cease  to  exist,  or  any  other  per- 
son snail  become  interested  therein,  such 
fictitious  name  shall  be  reregistered  with- 
in five  days  after  any  change  shall  take 
place  in  the  ownership  of  said  business  or 
any  part  thereof  as  set  forth  in  the  orig- 
inal registration,  and  such  reregistration 
shall'  in  all  respects  be  made  as  in  the 
case  of  original  registration  of  such  fic- 
titious name:  Provided,  that  the  provi- 
sions of  this  section  shall  not  apply  to 
farmers*  mutual  insurance  companies  nor 
farmers’  mutual  telephone  companies.1’ 

Geo . 15460.  "for  the  registration  of  each 
fictitious  name  as  in  this  article  required, 
there  shall  bo  paid  into  the  state  treasury 
a fee  of  two  dollars.” 

Gee,  15469 . ’’Any  person  who  shall  engage 
TK~ or  transact  any  business  in  this  state 
mid or  a fictitious  name , as  in  this  article 
defined,  without  registering  such  name  as 
herein  required,  shall  be  deemed  guilty  of 
a misdemeanor . ” 

Pec . 15470.  ’’For  the  purposes  of  this  arti- 
cle the  word  ’person*  shall  be  construed  to 
include  both  male  and  female , plural  and 
singular,  partnerships,  associations  and  cor- 
porations, us  the  circumstances  of  the  case 
may  require.” 

By  reason  of  the  enactment  of  these  statutes,  it  is  dis- 
closed that  the  public  policy  of  the  State  of  Missouri,  speak- 
ing through  its  legislature,  is  to  require  persons,  partnerships, 
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associations  and  corporations  engaged  in  business  in  the  State 
of  Missouri  under  a fictitious  name  to  register  >such  fictitious 
name  with  the  proper  officials,  and  to  provide  a penalty  for 
failure  to  do  so.  Considering  the  proposed  regulation  in  the 
light  of  this  declared  public  policy  of  the  state,  we  are  per- 
suaded to  the  view  that  such  a rule  would  be  deemeu  just  and 
reasonable  as  being  one  designed  only  to  require  persons  seek- 
ing real  estate  licenses  under  fictitious  names  to  comply  with 
the  statutory  requirements. 


CONCLUSION 


In  the  premises , we  are  of  the  opinion  that  the  Missouri 
Real  Estate  Commission  has  the  authority  to  promulgate  a rule 
requiring  persons,  partnerships,  associations  or  corporations 
seeking  to  be  licensed  to  do  a real  estate  business  within  the 
State  of  Missouri  to  disclose  and  prove,  as  a condition  prece- 
dent to  the  obtention  of  such  license,  that  such  person,  part- 
nership or  corporation  has  complied  with  the  requirements  of 
the  statutes  relating  to  the  registration  of  fictitious  names. 


Respectfully  submitted, 


WILL  J?.  BERRY,  Jr, 
Assistant  Attorney  General 

APPROVED: 


J.  L . TAYLOR 
Attorney  General 


WEB:  HR 


MISSOURI  HEAL  ESTATE 
COMMISSION : 


Rees  to  be  charged  i cr  real  estate 
licenses  issued  to  copartnerships, 
associations  or  corporations. 


March  30,  19.46 


FILED 


Missouri  Real  Estate  Commi salon 
222  Monroe  Street 
Jefferson  City,  Missouri 

Attention:  Mr,  J.  W,  Hobbs,  Secretary 
Gentlemen; 


Reference  Is  made  to  your  letter  requesting  an  offi- 
cial opinion  of  this  office,  and  reading  as  follows: 

"May  the  members  of  the  Missouri  Real 
Estate  Commission  request  an  opinion  in 
regard  to  the  wording  of  Section  2 and 
Section  9 in  regard  to  a fee  for  a co- 
partnership, association  or  corpoi'ation, 
as  it  appears  the  wording  of  these  sec- 
tions may  be  ambiguous.  The  Commission 
is  interested  in  defining  what  the  cor- 
rect charge  should  be  fer  the  corpoi’ation, 
co-partnership  or  association  license.” 

The  sections  referred  to  in  your  letter  of  inquiry  are 
found  in  Laws  of  Missouri,  1941,  page  424,  and  read  "as  fol- 
lows: 

’•Section  2.  a corporation,  copartnership 
or  association  shall  be  grunted  a license 
when  individual  licenses  have  been  issued 
to  every  member  or  officer  of  such  co- 
partnership,  association  or  corporation 
who  actively  participates  in  its  brokerage 
business,  and  to  e v ory  person  who  acts  as 
a salesman  for  such  copartnership,  associa- 
tion or  corporation.”  (Emphasis  ours.) 

"Section  9.  The  annual  fee  for  a real 
estate  broker’s  license  shall  be  v5. 00 . 
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When  issued  to  a copartnership,  associa- 
tion or  corporation,  there  shall  he  an  ad- 
ditional annual  foe  of  #2.00  for  each  mem- 
ber or  officer  who  actively  participates 
In^the  real  estate  business.  The  annual 
fee  for  such  real  estate  salesman1 s license 
shall  be  #2,50.  * * " (Emphasis  ours.) 

Your  attention  is  further  directed  to  a portion  of  Sec- 
tion 3 of  the  not,  which  reads  as  follows: 

"Seotion  3.  A real  estate  broker  is  any 
person,  copartnership  association  or  cor- 
poration, foreign  or  domestic,  who  adver- 
tises, claims  to  be  or  lipids  himself  out  to 
the  public  as  a LICENSED  real  estate  broker 
or  dealer  * * * . ” 

It  is,  of  course,  a primary  rule  of  construction  of  stat 
utes  that  the  intent  of  the  law  making  body  be  ascertained. 

We  quote  from  American  Bridge  Co.  v.  Smith,  179  S.  (2d)  12, 
1 # c • la: 

” ’The  primary  rule  of  construction  of  stat- 
utes is  to  ascertain  the  lawmakers’  Intent, 
from  the  words  used  If  possible;  and  to  put 
upon  the  language  of  the  Legislature,  honest- 
ly and  faithfully,  its  plain  and  rational 
meaning  and  to  promote  its  object,  and  the 
’’manifest  purpose  of  the  statute,  considered 
historically is  properly  given  considera- 
tion.* Cummins  v,  Kansas  City  Public  Ser- 
vice Co,,  334  Mo.  G72,  66  3.  W.  Ed  920,  925; 
Artoplione  Corporation  v.  Coale,  345  Mo,  344, 

133  3.  W.  Ed  343.” 

further,  your  attention  is  directed  to  a portion  of  Sec- 
tion 655,  R.  S,  Mo,  19o9,  as  follows: 

’’The  construction  of  all  statutes  of  this 
state  shall  be  by  the  following  additional 
rulos,  unless  such  construction  be  plainly 
repugnant  to  the  Intent  of  the  legislature, 
or  of  the  context  of  the  same  statute: 
first,  words  and  phrases  shall  be  taken  in 
their  plain  or  ordinary  and  usual  sense,  but 
technical  words  and  phrases  having  a pecu- 
liar and  appropriate  meaning  in  law  shall  be 
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understood  according  to  their  technical 
import;  * * * " 

Examining  the  sections  of  the  Missouri  Real  Estate  Com- 
mission Law  referred  to  in  your  letter,  wo  find  that  there 
are  no  woras  of  t ©clinical  or  peculiar  meaning  used  therein. 

In  accordance  with  the  above  cited  declaration  of  principle 
and  the  statute  quoted,  we  must  look  to  the  common  and  ordi- 
nary meaning  of  the  words  used  therein, 

* 

Section  2 plainly  provides  that  a corporation,  copart- 
nership or  association  shall  bo  granted  a license  only  when 
individual  licenses  have  been  secured  by  every  member  or  of- 
ficer of  such  organization  and  by  each  person  acting  as  a 
salesman  for  such  organization.  This  is  but  in  accordance 
with  the  entire  scheme  of  licensing  of  persons  engaged  in  the 
real  estate  business,  and  simply  requires  those  persons  who 
adt  in  other  than  their  individual  capacity  to  conform  with 
the  requirements  imposed  upon  persons  acting  as  inuividuals. 


Lection  9 provides  that  the  fee  for  any  person  secur- 
ing such  an  individual  broker’s  license  shall  be  q5.00  per 
annum,  and  that  the  fee  for  each  real  estute  salesman’s  li- 
cense shall  be  $2,50.  In  the  light  of  the  definition  of 
’’real  estate  broker”  found  in  Lection  3,  quoted  supra,  it  is 
apparent  that  the  corporation,  copartnership  or  association 
must  also  secure  a real  estate  broker’s  license  in  its  cor- 
porate or  partnership  entity.  After  having  provided  for  these 
fees,  the  Legislature  ha3  specifically  provided,  in  the  second 
sentence  of  Lection  9,  for  an  ” additional”  annual  fee  of  sp2.00 
for  each  member  or  officer  who  actively  participates  in  the 
business  of  the  organization, 

’’Additional”  is  defined  in  Webster’s  new  International 
Dictionary,  Second  Edition,  as  follows:  ’’added;  coining  by  way 
of  addition;  extra.”  Applying  this  definition  of  the  term  to 
the  language  used  in  the  second  sentence  of  Lection  9,  we  im- 
mediately- -discover  the  legislative  intent  to  impose  extra 
fees  upon  persons  acting  as  members  or  officers  of  a copart- 
nership, association  or  corporation,  over  and  above  those 
charged  persons  acting  in  their  individual  capaoity. 


CONCLUSION 

In  the  premises,  we  are  of  the  opinion  tnat  the  aggregate 
fees  to  be  charged  a newly  formed,  corporation,  copartnership  or 
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association  are  to  bo  determined  by  totalling  the  sums  of 
vS.OO  for  the  corporation,  o ©partnership  or  association  li- 
cense, ^2.00  for  each  of  such  members  or  officers  who  shall 
actively  participate  or  engage  in  the  real  estate. business 
conducted  by  such  corporation,  copartnership  or  association, 
together  with  the  sum  of  .p£,50  for  each  salesman  employed  by 
such  corporation,  copartnership  or  association.  It  is,  of 
course,  necessary  that  each  member  or  officer  of  such  cor- 
poration, copartnership  or  association  shall  also  have  the 
individual  broker's  license  required  by  Section  2 of  the  Act, 


Respectfully  submitted , 


APPROVED 5 


WILL  if.  '-A,  :ry,  Jr, 
Assistant  Attorney  General 


if.  j£.  TrYLOR  • 

Attorney  General 


/ 


/ 


SAVINGS  AND,  LOAN  SUPERVISION?  Supervisor  and  assistants  not  entitled 

'to  pay  from  January  12,  1946  to  January 
28,  1946. 


April  25,  1946 


H 


Honorable  F.  Li.  Horton,  Supervisor 
Division  of  Savings  and  Loan  Supervision 
State  Office  Building 
Jefferson  City,  Missouri 


Dear  Sir: 

Receipt  of  your  request  for  an  opinion  is  hereby 
acknowledged  and  reads  as  follows: 


"Vie  have  boon  requested  by  the  Aud- 
itor’s Office  to  ask  the  opinion  of 
the  Attorney  General  regarding  pay 
for  the  Supervision  of  Savings  and 
Loan,  from  the  tirno  the  old  Bureau 
of'  B,  & L.  Supervision  was  abolished 
to  the  confirmation  by  the  Senate  of 
Mr,  F.  M.  Horton  as  Supervisor  of 
the  new  Division  of  Savings  and  Loan 
Supervision  (Hr.  Horton  was  also 
Supervisor  of  the  defunc t Bureau)  - 
Jan.  12  to  Jan.  28,  1946, 

"The  entire  force  worked  during  the 
’ interregnum, ’ not  oven  the  sponsors 
of  the  bill,  H.  ID,  #401,  having  re- 
alized that  there' might  bo  the  gap 
between  the  old  and  the  now, 

"Please  also  furnish  the  Auditor’s 
office  with  a copy  of  the  opinion 
herein  requested," 

House  Dill  481  has  boon  in  full  force  and  offoct 
since  the  date  of  its  approval  by  the  Govornor  on  January  12, 
1946,  due  to  the  fact  of  an  emergency  clause  included  therein. 

Among  other  sections  of  the  statutes  which  were  re- 
pealed by  House  Bill  401  wa3  Section  0195,  !{.  S.  Mo.  1959, 
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which  section  created  tho  Bureau  of  Building  and  Loan  Super- 
vision, and  in  its  stead  the  Division  of  Savings  and  Loan 
Supervision  was  created.  Section  3 of  House  Bill  481  provides: 

“There  is  created  cl  state  divis ion  of 
savings  and  loan  supervision,  which 
shall  be  under  the  management  and  con- 
trol of  a chief  officer  who  shall  be 
called  the  supervisor  of  savings  and 
loan  associations.  The  supervisor  of 
savings  and  loan  associations  diall 
maintain  his  office  at  Jefferson  City, 

Missouri,  and  shall  devote  all  of  his 
'time  to  tho  duties  of  his  office.  The 
board  of  the  permanent  seat  of  govern- 
ment shall  provide  the  supervisor  of 
savings  and  loan  associations  and  tho 
state  division  of  savings  and  loan 
supervision  with  suitable  office  rooms," 
(Underscoring  ours,) 

With  regard  to  the  repeal  and  reenactment  of  statutes 
bearing  upon  tho  same  subject  matter,  the  rule  was  adopted  in 
Missouri  in  tho  caso  of  Belfast  Investment  Co,  v,  Curry,  175 
S,  W,  201,  264  Mo,  483,  1,  c.  496,  as  follows: 

“The  usual  rule  Is  that  when  part  of 
a former  act  Is  repeated  in  an  amend- 
atory statute,  the  provisions  thus 
repeated  are  considered  as  a contin- 
uation of  tho  former  law,  and  not  as 
a new  enactment j while  those  parts  of 
the  original  act  which  are  omitted 
from  tho  amendment  are  treated  as  re- 
pealed, This  rule  is  announced  by 
Lewis-Suthorland  in  the  second  edition 
of  his  work  on  Statutory  Construction, 
vol,  1,  pp,  442-3,  as  follows: 

11 ’The  amendment  operates  to  repeal  all 
of  the  section  amended  not  embraced  in 
the  amended  form.  The  portions  of  the 
amended  sections  which  are  merely 
copied  without  change  are  not  to  be 
considered  as  repealed  and  again  en- 
acted, but  to  havo  been  the  law  all 
along;  and  the  new  parts  or  the  changed 
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portions  aro  not  tjo  be  taken  to 
have  boon  theTaw  at  any  t ime  prior 
to  the  passage  of  the  amend. od  act."*'11 
TUndors coring  ours V)'" 

It  may  thox^ofore  b©  said  that  tho  Legislature  has 
established  a wholly  new  state  agency  by  Section  3 of  House 
Bill  481.  This  Is  especially  true  by  the  wording  of  this 
section,  which  commences  "There' is  created  a state  division 
of  savings  and  loan  supervision,"  which  establishes  the  In- 
tent of  the  Legislature  that  this  division  shall  bo  a new 
agency. 

Thereafter,  Section  4 of  House  Bill  481  provides ; 

"The  supervisor  shall  be  appointed  by 
the  Governor,  by  and  with  the  advice 
and  consent  of  the  Senate,  and  shall 
hold  office  at  the  pleasure  of  the 
Governor . No  porson  shall  bo  eligible 
for  appointment  to  such  office  unless 
he  has  had  at  least  two  years  exper- 
ience as  director,  officer,  employee 
or  examiner  of  savings  and  loan  asso- 
ciations," 

Until  such  time  as  the  new  supervisor  is  appointed 
thero  can  be  no  one  in  a position  who  is  to  bo  recognized  as 
having  title  to  that  office. 

You  have  stated  in  your  request  that  "tho  entire 
force  worked  during  tho  1 interregnum, *"  and  In  the  process  of 
doing  such  work  no  doubt  undertook  to  accomplish  tho  ordinary 
business  of  the  division  of  Savings  and  Loan  Supervision.  It 
therefore  becomes  pertinent  to  determine  tho  status  of  those 
who  were  carrying  on  this  work. 

Section  6 of  House  Bill  481  provides: 

"Tho  supervisor,  with  the  approval  of 
the  Governor,  shall  appoint  such 
assistants  Including  not  to  exceed  six 
examiners,  and  such  clerks,  stenographers 
and  other  nocessary  employees  as  he  shall 
deem  necessary  to  properly  discharge  the 
duties  of  his  office.  Each  such  assistant 
shall  perforin  such  duties  as  tho  supervisor 
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shall  requlro,  dovote  all  of  his  or  her 
time  to  such  official  duties  and  hold 
office  at  the  pleasure  of  the  supervisor. 

One -half  of  said  examiners  shall  be 
members  of  and  affiliated  with  the  po- 
litical party  casting  the  highest  number 
of  votos  for  governor  at  the  last  preced- 
ing state  election  and  one -half  of  said 
examiners  shall  bo  members  of  and  affil- 
iated with  the  party  casting  the  next 
highest  number  of  votos  in  this  state 
for  governor  at  the  last  preceding  state 
election," 

None  of  the  assistants  or  other  employees  referred  to 
in  this  section  could  be  appointed  until  after  the  supervisor 
had.  boon  approved  by  the  l onate  because  until  then  there  was  no 
one  in  a position  to  make  ouch  appointments. 


Gone lusibn 

It  is, ' therof oro,  the  opinion  of  this  department  that 
Mr.  P,  M,  Horton  is  not  entitled  to  be  paid  as  Supervisor  of 
the  Division  of  Savings  and  Loan  Supervision  between  the  dates 
of  January  12 , 1946  and  January  28,  1946,  because  until  the 
latter  date  ho  had  not  been  confirmed  by  the  Senato  as  required 
by  Section  4 of  House  Bill  481. 

It  Is  our  further  opinion  that  the  assistants  and 
other  employees  of  the  Division  of  Savings  and  Loan  Supervision 
aro  not  entitled  to  bo  paid  as  such  between  the  datos  of  Janu- 
ary 12,  1946- and  January  28,  1946,  because  they  could  not  be 
appointed  under  Section  6 of  House  Bill  481  until  the  Supervisor 
was  confirmed  by  the  Senate, 


Respectfully  submitted. 


APPROVED : 


J,  MARTIN  ANDERSON 
Assistant  Attorney  General 


J.'  E.  TAYLOR  : 
Attorney  General 
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MISSOURI  REAL  ESTATE  Effect  of  entry  of  plea  of  nolo  contendere 

COMMISSION:  followed  by  probation,  upon  right  of  a per 

son  to  obtain  or  retain  a real  estate 
broker's  or  salesman's  license. 


June  17,  1946 


Missouri  Real  Estate  Commission 
222  Monroe  Street 
Jefferson  City,  Missouri 


Attention:  Mr.  J.  W.  Hobbs,  Secretary 


Gentlemen: 

Reference  is  made  to  your  letter  of  recent  date,  re- 
questing an  opinion  of  this  office,  and  reading  as  follows: 

"May  this  Commission  request  an  opinion  from 
your  office  in  regard  to  an  applicant  for  a 
real  estate  license  who  has  been  indicted  in 
the  Federal  and  Civil  Court  on  a plea  of 
guilty  or  Nolo  Contendere  that  is  not  sen- 
tenced, but  is  put  on  probation  which  he 
serves  and  is  released.  Would  it  be  manda- 
tory under  Section  14  of  the  Real  Estate  Li- 
cense Law  to  deny  such  a person  a license?" 

Section  14  of  the  Missouri  Real  Estate  Commission  Act, 
found  in  Laws  of  1941,  pages  424  to  431,  inclusive,  reads  as 
follows : 


FILED 


"Where  during  the  term  of  any  license  issued 
by  the  commission  the  licensee  shall  be  con- 
victed in  a court  of  competent  jurisdiction 
in  the  state  of  Missouri  or  any  state  (in- 
cluding federal  courts)  of  forgery,  embezzle- 
ment, obtaining  money  under  false  pretenses, 
extortion,  criminal  conspiracy  to  defraud, 
or  other  like  offense  or  offenses  and  a duly 
certified  or  exemplified  copy  of  the  record 
in  such  proceedings  shall  be  filed  with  the 
commission,  the  commission  shall  revoke  forth- 
with the  license  by  it  theretofore  issued  to 
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the  licensee  so  convicted . No  license  shall 
be  issued  by  the  commission  to  any  person 
known  by  it  to  have  been  convicted  of  forgery, 
embezzlement,  obtaining  money  under  false 
pretenses,  extortion,  criminal  conspiracy  to 
defraud,  or  other  like  offense  or  offenses, 
or  association  or  copartnership  of  which  such 
person  is  a member,  or  to  any  association  or 
copartnership  of  which  such  person  is  an  of- 
ficer, or  in  which  as  a stockholder  such  per- 
son had  or  exercises  a controlling  interest 
either  directly  or  indirectly."  (Emphasis 
ours . ) 

From  the  above,  it  is  apparent  that  the  answer  to  your 
inquiry  resolves  itself  into  a determination  of  whether  or 
not,  by  entering  a plea  of  nolo  contendere,  following  which 
the  accused  is  placed  on  probation  by  the  court,  such  accused 
has  thereby  been  "convicted"  of  the  crime  with  which  he  stood 
charged,  within  the  meaning  of  the  term  as  used  in  the  Mis- 
souri Real  Estate  Commission  Act. 

We  are  of  the  opinion  that  such  proceedings  do  not  amount 
to  a conviction  of  the  accused  such  as  to  require  the  manda- 
tory denial  of  such  person's  application  for  a real  estate 
broker's  or  salesman's  license.  We  direct  your  attention  to 
Meyer  v.  Missouri  Real  Estate  Commission,  183  S.W.  (2d)  342, 
wherein  the  Kansas  City  Court  of  Appeals  made  the  following 
comment  with  respect  to  what  does  constitute  a "conviction" 
under  the  precise  section  of  the  Missouri  Real  Estate  Com- 
mission Act  referred  to  in  your  letter: 

"Under  the  weight  of  authority  it  is  held: 

'That  where  the  context  of  the  statutes  re- 
fers to  the  successive  steps  in  a criminal 
case,  or  any  particular  stage  of  such  a prose- 
cution, as  distinguished  from  the  others,  these 
words  apply  simply  and  solely  to  the  verdict  of 
guilty;  but  where  the  reference  is  to  the  as- 
certainment of  guilt  in  another  proceeding,  in 
its  bearing  upon  the  status  or  rights  of  the 
individual  in  a subsequent  case , then  a broader 
meaning  attaches  to  the  expressions , and  a "con- 
. viction"  is  not  established  or  a.  person  deemed 
to  have  been  "convicted"  unless  it  is  shown 
that  a judgment  has  been  pronounced  upon  the 
verdict.'  People  v.  Fabian,  192  N.Y.  443,  85 
N.E.  672,  675,  18  L.R.A.,  N.S.,  684,  127  Am.  St. 

Rep.  917,  15  Ann.  Cas . 100.  See,  also,  Smith 
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v.  Commonwealth,  134  Va.  589,  113  S.E. 

707,  24  A.L.R.  1286.  * * * 

" 'And  the  authorities  are  very  numerous 
and  practically  unanimous  in  their  holding 
to  the  effect  that,  under  statutes  dis- 
qualifying persons  from  testifying  as  wit- 
nesses who  have  been  convicted  of  crimes 
mentioned  in  the  statute,  the  disqualifica- 
tion does  not  arise  upon  the  mere  convic- 
tion of  the  crime  by  the  verdict  of  the 
jury,  but  only  where  there  has  been  a judg- 
ment of  conviction,  without  which,  as  is 
uniformly  held,  there  has  been  no  conviction 
within  the  meaning  of  such  statutes.  1 
Bish.  New  Cr . Law  (8th  Ed.)  sec.  975;  7 Am. 

& Eng.  Ency.  L.  (New  Ed.)  pp.  498-502,  and 
note  1 on  page  502;  People  v.  Whipple,  9 
Cow.  (N.Y.)  707;  Fitch  v.  Smallbrook,  T. 

Raym.  32;  Rex  v.  Castell,  8 East.  77;  State 
v.  Damery,  48  Me.  327;  (Jackson  ex  dem.) 

Gibbs  v.  Osborn,  2 Wend.  (N.Y.)  555,  20  Am. 

Dec.  649;  Dawley  v.  State,  4 Ind.  128;  Com- 
monwealth v.  Gorham,  99  Mass.  420;  Marion  v. 
State,  16  Neb.  349,  20  N.W.  289;  Bishop  v. 
State,  41  Fla.  522,  26  So.  703;  16  C.J. 

1341  (3)  (24  C.J.S.,  Criminal  Law,  sec. 1960, 

subd.  f)  . 

"'In  Bish.  New  Cr . Law  (8th  Ed.)  sec.  975, 
just  cited,  this  is  said: 

"'"Judgment  necessary. — A mere  plea  or  ver- 
dict of  guilt  works  no  infamy,  for  until  judg- 
ment it  has  not  reached  the  conclusion  of 
guilt.  So  that  this  disqualification  (to  be 
a witness),  like  common-law  forfeiture,  does 
not  come  from  the  mere  crime,  or  the  mere  con- 
viction of  it,  or  the  punishment,  but  from  the 
final  judgment  of  the  court.  Until  judgment, 
the  accused  or  indicted  person  is  competent  to 
testify "--citing  numerous  cases  in  England  as 
well  as  in  the  United  States. 

"'There  is  the  same  practically  unanimous  hold- 
ing of  the  authorities  where  the  statute  dis- 
qualifies from  voting  persons  convicted  of 
crimes  mentioned  in  the  statute.  Gallagher  v. 
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State,  10  Tex.  App.  469;  Egan  v.  Jones,  21 
Nev.  433,  32  P.  929;  People  v.  Fabian,  192 
N.  Y.  443,  85  N.E.  672,  18  L.R.A.,  N.S., 

684,  127  Am.  St.  Rep.  917,  15  Ann.  Cas . 100. 

"'By  the  great  weight  of  authority  there  is 
the  same  holding  as  to  the  necessity  of  a 
judgment  of  conviction  to  bring  the  case 
within  the  meaning  of  "convicted"  or  "con- 
viction" in  statutes  imposing  any  punitive 
consequences  as  the  result  of  the  conviction 
of  the  offense  mentioned  in  such  statutes. 

************** 


"'Where  the  context  in  which  the  word  is 
found  concerns,  not  merely  the  particular 
case,  but  the  effect  of  the  conviction  of 
the  accused  in  one  case,  when  pleaded  or  giv- 
en in  evidence  in  another,  the  word  "convic- 
tion," or  "convicted,"  is  more  comprehensive 
and  includes  the  judgment  of  the  court  upon 
the  verdict  or  confession  of  guilt. ' 

"See,  also,  Faunce  v.  People,  51  111.  311; 
State  v.  La  Rose,  71  N.H.  435,  52  A.  943; 
Commonwealth  v.  Lockwood,  109  Mass.  323,  329, 
12  Am.  Rep.  699;  I Bishop  on  Criminal  Law, 
sec.  975  (8th  Ed.) 

************** 

"We  have  been  cited  to  no  authority  holding 
that  the  suspension  of  the  imposition  of  the 
sentence,  or  the  suspension  of  the  sentence, 
itself,  upon  a plea  or  a verdict  of  guilty, 
and  the  placing  of  the  defendant  upon  proba- 
tion is  a final  judgment  within  the  meaning 
of  the  statutes  giving  effect  to  such  proceed- 
ings in  another  proceeding. 

"It  is  held  that  where  there  has  been  a sus- 
pended sentence  there  is  no  final  judgment. 
People  v.  Page,  supra,  125  Misc.  538,  211 
N.Y.S.  401,  loc.  cit.  403;  24  C.J.S.,  Criminal 
Law,  secs.  1571,  1618,  pp.  47,  187.  If  this 
is  so  it  would  seem  that,  certainly,  where 
there  has  been  no  sentence  at  all  but  merely 
a suspension  of  the  imposition  of  sentence. 
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as  in  this  case,  there  has  been  no  such 
judgment. 

"We  are  of  the  opinion  that  the  word  'con- 
viction', as  used  in  the  Missouri  Real 
Estate  Commission  Act,  should  be  taken  in 
its  most  comprehensive  sense,  that  is,  to 
include  the  judgment  of  the  court  upon  a 
verdict  or  confession  of  guilt. 

"We  have  heretofore  approached  this  subject 
from  a more  or  less  technical  viewpoint  but 
there  are  practical  considerations  as  to  why 
the  word  'conviction'  in  the  statute  before 
us  should  be  taken  in  its  broader  sense.  In 
this  connection  we  wish  to  review  to  some  ex- 
tent the  Federal  Probationary  Act  to  ascer- 
tain what  effect  is  to  be  given  to  the  order 
suspending  the  imposition  of  sentence  and 
placing  the  defendant  on  probation  as  related 
to  the  question  as  to  whether  any  final  judg- 
ment has  been  rendered  when  such  a course  of 
action  has  been  taken  by  the  court. 

"Section  724,  Title  18  U.S.C.A.  provides  that 
'When  it  shall  appear  to  the  satisfaction  of 
the  court  that  the  ends  of  justice  and  the 
best  interests  of  the  public,  as  well  as  the 
defendant,  will  be  subserved  thereby  (the 
court)  shall  have  power  * * * to  suspend  the 
imposition  or  execution  of  sentence  and  to 
place  the  defendant  upon  probation. ' 

"'The  statutes  providing  for  suspension  of 
sentence  and  probation  are  said  to  be  remedial 
and  hence  are  to  be  liberally  construed. ' 24 

C.J.S.,  Criminal  Law,  sec.  1571,  p.  55. 

"In  Riggs  v.  United  States,  4 Cir. , 14  F.  2d 
5,  9,  the  court  said  the  federal  act  is  to  be 
viewed  as  'having  regard  to  its  general  pur- 
poses, and  the  wise  and  humane  things  that 
should  be  done  in  its  due  administration,  look- 
ing to  the  amelioration  of  the  condition  of  the 
unfortunate  in  whose  behalf  it  was  enacted. 

The  purpose  of  the  act  was  to  give  to  the  fed- 
eral District  Courts  a free  hand  in  humanely 
dealing  with  criminal  classes  which  come  before 
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them,  and  much  discretion,  of  course,  should 
be  allowed,  having  regard  to  the  offenses 
charged,'  etc. 

"In  Zerbat  v.  Kidwell,  304  U.  S.  359,  58  S. 
Ct.  872,  874,  82  L.  Ed.  1399,  116  A.L.R.  808, 
the  court  said:  'Parole  is  intended  to  be  a 
means  of  restoring  offenders  who  are  good 
social  risks  to  society;  to  afford  the  unfor- 
tunate another  opportunity  by  clemency — 
under  guidance  and  control  of  the  Board. ' 

"The  evidence  shows  that  the  business  of 
plaintiff  herein  is  that  of  a real  estate 
broker,  and  it  would  appear  that  to  deprive 
him  of  his  occupation  might  well  shut  the 
door  of  opportunity  against  him  and  impede, 
if  not  prevent,  his  restoration  to  society 
as  a good  social  risk.  In  cases  where  the 
defendant  is  put  upon  probation  the  federal 
court,  no  doubt,  finds  that  there  are  cir- 
cumstances surrounding  the  life  of  the  defend 
ant  to  lead  it  to  believe  that  he  will  be  a 
good  risk  for  reformation.  If  this  is  true 
it  appears  to  us  that  his  future  should  not 
be  clouded  by  depriving  him  of  his  occupation 
Consequently,  having  in  mind  the  beneficent 
purposes  of  the  Federal  Act  we  are  of  the 
opinion  that  it  was  not  intended  by  Congress 
that  a suspension  of  imposition  of  sentence 
and  placing  of  defendant  on  probation  should 
be  construed  to  be  a final  judgment  of  con- 
viction in  the  case  such  as  to  work  m j ury  to 
him  in  another  proceeding.  It  might  be  fur- 
ther observed  that  while  the  probationary 
period  is  running  in  these  cases  it  may  ap- 
pear to  the  federal  court  that  the  best  in- 
terests of  the  public  and  the  defendant  would 
be  served  by  modifying  the  conditions  of  the 
probation,  as  for  instance,  changing  the 
period,  Scalia  v.  United  States,  1.  Cir. , 

62  F.  2d  220,  or  defendant  may  be  discharged 
altogether  from  supervision  and  the  proceed- 
ings terminated  against  him  as  provided  by 
sections  724,  725  of  the  Federal  Statute,  or, 
the  court  may  see  fit,  in  order  to  remove  the 
stain,  as  far  as  possible,  of  the  record  made 
in  the  case  against  plaintiff,  to  dismiss  the 
proceedings  against  him  entirely. 
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************** 

"As  long  as  it  is  within  the  province  of 
the  federal  court  to  dismiss  the  criminal 
proceedings  against  the  plaintiff  herein, 
it  can  hardly  be  said  that  there  has  been 
a final  judgment  of  conviction. 

************** 

" * * * The  rule  is  well  stated  in  People 
v.  Fabian,  supra,  as  follows:  'Where  sen- 
tence is  suspended , and  so  the  direct  con- 
sequences of  fine  and  imprisonment  are 
suspended  or  postponed  temporarily  or  in- 
definitely , so,  also , the  indirect  conse- 
quences are  likewise  postponed. ' " 

(Emphasis  ours.) 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  entry  of 
a plea  of  nolo  contendere  to  a charge  of  one  of  the  offenses 
specified  in  Section  14  of  the  Missouri  Real  Estate  Commis- 
sion Act,  which  is  followed  by  the  defendant  being  placed  upon 
probation,  does  not  constitute  a conviction  of  such  person. 

We  are  further  of  the  opinion  that,  under  such  circum- 
stances, it  is  not  the  mandatory  duty  of  the  Missouri  Real 
Estate  Commission  to  deny  the  application  of  such  person  for 
a real  estate  broker's  or  salesman's  license. 


Respectfully  submitted, 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 


WFB : HR 


TAXATION  AND  REVENUE j Liability  for  taxation  of  royalties  re 

ceived  from  lease  of  patent* 


Angus  t 


29,  1946 


Hr,  Haskell  Holman,  Supervisor 
Intangible  Personal  Property  Tax  unit 
Division  of  Collection 
Department  of  Revenue 
Jefferson  City,  Missouri 


FILED' 


dear 


i r i 


in-' 


Reference  is  made  to  your  letter  of  recent  date,  request- 
an  official  opinion  of  this  office,  and  reading  as  follows : 

"It  is  requested  that  you  ploaso  furnish 
this  Department  with  an  opinion  as  to 
whether  royalties  received  from  a lease 
of  a patent  should  be  included  in  the  in- 
tangible property  tax,  as  sot  forth  In 
House  Dill  #860,  of  the  present  Missouri 
General  Assembly,"  v 


1 1 r< 

» U • O 


i"L , y> , 


808 


>,  of  the  Cord  General  Assembly,  provides 
the  complete  scheme  for  the  assessment , levying  and  collection 
of  property  tax  on  intangible  personal  property.  Included 
therein  is  Subsection  (15)  of  Section  1,  wherein  "in tangible 


personal  property"  io  defined,  Such  definition  appears  in 
following  language j 


uho 


"intangible  personal  property  means  moneys 
on  deposit j bonds  (except  those  which  under 
the  constitution  or  lav/s  of  the  United  States 
may  not  be  made  the  subject  of  a property  tax 
by  the  State  of  Missouri) ; certificates  of 
Indebtedness  (other  than  capital  notes  issued 
by  banks  or  trust ’companies) ; notes,  deben- 
tures, annuities,  accounts  receivable*  condi- 
tional sales  contracts  (which  have  incorpo- 
rated therein  promises  to  pay)  and  real 
estate  and  chattel  mortgages," 

It,  therefore , becomes  of  prime  importance  to  determine 
whether  or  not  "royalties"  are  Included  within  the  statutory 


Mr*  Haskell  Holman 


_o_ 

t~j  " 


definition  of  "intangible  personal  property*" 

The  following  definitions  of  the  tern  "royalties"  are 
found  in  Words  and  Phrases,  Vol*  37,  Permanent  Edition,  page 
809: 


"A  royalty  is  a tax  or  duty  paid  to  the 
owner  of  a patent  for  the  privilege  of 
manufacturing  or  using  the  patented  article. 
Hubenthal  v,  Kennedy,  39  H.W.  694,  695,  76 
Iowa,  707. 

"’Royalty,1  applied  to  patent,  is  tax  or 
duty,  paid  to  owner  of  patent  for  privilege 
of  manufacturing  or  using  patented  article, 
but  may  be  applied  to  nonpat.entable  improve- 
ments. Volk  v.  Volk  Mfg.  Co.,  126  A.  047, 

849,  101  Conn.  594." 

With  these  definitions  in  mind,  we  have  re-examined  the 
statutory  definition  of  "intangible  personal  property’,1  set 
out  supra.  The  contract  providing  for  the  royalties  arising 
from  the  use  of  a patent  is,  of  course,  not  included  within 
either  "moneys  on  deposit,"  "bonds,"  "cort ificates  of  in- 
debtedness," "notes,"  "annuities,"  "conditional  sales  con- 
tracts," or  "real  estate  and  chattel  mortgages.’*  We  then 
necessarily  must  determine  whether  or  not  such  contract  is 
included  within  the  definition  of  the  other  forms  of  in- 
tangible personal  property  set  out  in  the  statute. 

The  following  definition  of  "debenture"  is  found  in  Words 
and  Phrases,  Vol.  11,  Permanent  Edition,  page  187,  citing  a 
Missouri  case; 

"’Debentures  may  be  defined  as  instruments 
under  seal,  creating  a charge  according  to 
their  wording  upon  the  assets  specified 
therein  of  the  corporation,  and,  to  that 
extent,  conferring  upon  the  grantees  a 
priority  over  other  subsequent  creditors 
or  existing  creditors  not  possessed  Qf 
such  a charge*  Under  this  term,  however, 
are  often  included  two  other  varieties  of 
instruments  which  do  not  answer  this 
definition  strictly.  There  are  consequently 
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three  varieties  of  debentures,  I.  Instru- 
ments which  cio  not  confer  a charge,  and 
which  are  nothing  more  nor  loss  than  ordinary 
bonds  and  ought  to  be  so  styled.  II,  De- 
bentures in  the  true  and  proper  sense.  I'll. 
Instruments  which  contain  more  than  a mere 
charge , which  are  mortgages  in  Tact , and  which, 
from  possession  in  addition  thereto,  the  char- 
acteristics of  debentures  may  be  for  convenience, 
and  often  are.  called  mortgage  debentures.  Lo rimer 


v,  McCfreevy, 

970." 


84 


a pr 


(2d)  (367,  069,  229  Mo.  App, 


The  following  definition  of  "accounts  receivable"  is 
found  in  Words  .and  Phrases,  Vol.  1,  Permanent  Edition,  page 
547,  citing  a Missouri  case  * 


"•Accounts  receivable,*  which  are  amounts 
owing  to  a creditor  on  open  account,  being 
in  the  nature  of  * credits*  and  *personal 
proporty, * within  Rev.  St,  1919,  Section 
12 907,  are  taxable,  under  section  1276G, 
as  amended  by  Laws  1925,  p,.  375,  Ho,  St, 

Ann.  Sections  9977,  9756,  pp.  8015,  7872, 
providing  that  certain  enumerated  property 
shall  be  listed  for  taxation,  and  that  every 
other  species  of  property  not  exempt  shall 
bo  returned  for  taxation;  rule  of  ejusdem 
generis  being  inapplicable.  State  ox  rel. 
Globe -Democrat  Pub.  Co.  v,  Gehner,  ifo . , 

294  S.Vg  1017,  1018." 


It  is  our  opinion  that  neither  of  the  quoted  definitions 
are  broad  enough  to  include  a contract  under  which  royalty 
payments  are  made  for  the  use  of  a patent.;  and  that  such  con- 
tract, therefore,  is  not  within  the  statutory  definition  of 
intangible  personal  property.  Since  the  General  Assembly  lias 
not  included  in  tlio  enumeration  of  intangible  personal  property, 
we  think  the  following  rule  declared  by  the  Supreme  Court  of 
Missouri  in  Valle  v.  Ziegler,  84  ho.  214,  1.  c,  219,  to  be 
applicable ; 


II 

it 


m in  order 
must,  by  law. 


J_  G IS  not  S Ui  A J.GlWil  1/  UJ.AUU  ui.iv 

might  have  subjected  it  to  taxation. 
State  v.  The  St.  L. , K,  C.  & N.  T&. 


suff-' 


mar  properry  may  c-e  oa xc 
bo  subjected  to  taxation, 
icient  that  the  legislature 

The 


tate  v.  The 


C.  h N.  Ry.  Co.,  77 
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Mr  • I la  s k ell  Ho  lman 


Ho,'  SOS,  The  general  assembly  ha  a declared 
what  property  of  the  citizen  shall  be  em- 
braced in  his  tax  list,  and  this  property 
is  not  nano d,  -it  -)t 


" a It  does  not  follow,  because  it  would 
be  constitutional  to  tax  both  the  property 
and  capital  stock  of  such  companies , that  both 
may  bo  assessed  for  taxat ion , although  no  act 
of  the  general  assembly  authorizes  it," 


portion  of  the  above  opinion , it  is  clear 


Prom  the  quoted  „ 
that  only-  such  property  as  has  been  subjected  to  taxation  by 
the  General  Assembly  is  liable  therefor,  and  roferen.ee  to  the 

li.C.S.k.B,  368,  of  the  63rd  General  Assembly, 
to  royalties  of  the  type  described 
in  your  letter  of  inquiry,  the  General  Assembly  has  not  sub- 
jected such?  royalties  to  taxation. 


quoted  portion  of  II.C.S.E.B,  3.68,  of  the  e* 
indicates  that  with  respect 


COHCLUniOW 

In  the  promises,  wo  are  of  the  opinion  that  royalties  re- 
ceived from  a lease  of  a patent  arc  not  subjected  to  the  Mis- 
souri intangible  personal  property  tax  law  for  the  reason  that 
such  royalties  are  not  included  within  the  definition  of  in- 
tangible personal  property  found  in  the  act. 


Re speot ful 1 y s ubra i 1 1 e d , 


MILL  }?,  BERRY,  Jr, 

Assistant • Attorney  General 

APPROVED : 


ttsttolor 

Attorney  General 
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M 3S0URI  REAL  E3TATE  Status  of  person  convicted  in  Federal  Court 
COMMISSION:  and  subsequently  pardoned  by  President 

with  respect  to  right  to  license  under  the 
Missouri  Real  Estate  Commission  Act. 


Mr.  J.  Hobbs,  Secretary 
Missouri  Real  sstuto  Commission 
monroe  ‘Street 
«T off  or  30  n City,  issouri 


Coer  sir: 


Reference  is  made  to  your  letter  of  re 
questing  an-  official  opinion  of  tills  office 

follows: 


cent  elate,  re- 
, and  reading  as 


"Enclosed  kindly  fine  a letter  from 
Maurice  U'«  linger,  attorney  to  Chairman 
0* Flaherty  in  which  he-  requests  that  the 
Commission  submit-  the  natter  of  Wilbur 
J.  Mansfiolu  of  Kansas  City  Missouri  to 
your  office  for  an  opinion  in  regard  to 
an  applicant  who  has  been  convicted  by 
the  court  and  was  lot or  given  a full  par- 
don by  the  President  of  the  'united  states. 


"Enclosed  kindly  also  find  a letter  from 
Mr,  'linger  to  Mr.  0.  L,  f laugh,  Commis- 


sion Ivan 
County. 


sas  City  Investigator  for  Jackson 
doth  letters  are  self-explanatory 


"There  are  several  realtors  in  Kansas  city 
Oi.Li.it  arc  interested  in  Mr.  Mansfield  and 
will  you  kindly  rev  lev/  the  letters  and  sand 
the  Commission  your  opinion." 


The  letter  referred  to  in  your  inquiry,  written  by  Maurice 
H*  Linger  to  the  Missouri  meal  Estate  Commission,  contains  no 
matters  germane  to  the  o onsid eration  or  the  legal  aspects  of 
lie  question,  and  amounts  only  to  a request  that  the  matter  be 
ubmitted  to  this • Office  for  sueh  an  opinion. 


1 
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However,  in  the  letter  from  Mr.  Winger  to  Mr.  C*  L. 
i’laugh,  the  local  investigator  or  the  Rani  Hat  ate  Commis- 
sion, in  Kansas  City,  Missouri,  which  is  also  referred  to 
in  your  letter  of  inquiry,  we  note  the  following  pertinent 
statement : 


1 "Mr . Mansfield  * s application  will  neces- 
sarily show  that  ho  was  convicted  in  No- 
vember, 1933  in  the  -federal  Court  on  an 
indictment,  charging  him  with  being  a 
party  to  a scheme  to  defraud  and  using 
the  united  States  Mails  in  connection 
with  said  30heme.u 

Also,  the  following: 

"A  full  pardon  was  granted  on  this  appli- 
cation." 


The  question  presented,  then,  is  whether  or  not  Mr,  Mans- 
field is  now  entitled  to  a license  under  the  Missouri  heal 
Hstnte  Commission  Act,  found  in  Laws  of  1941,  page  424,  in  view 
of  the  fact  of  his  conviction  of  the  crime  mentioned  and  his 
subsequent  pardon  by  the  President  of  the  United  States. 


Section  14  of  the  Missouri  Heal  Astute  Commission  Act 
provides,  in  part,  as  follows: 

" * * * No  license  shall  be  issued  by  the 
commission  to  any  person  Known  by  it  to 
have  been  convicted  of  forgery,  embezzle- 
ment, obtaining  money  under  false  pretenses, 
extortion,  criminal  conspiracy  to  defraud, 
or  other  like  offense  or  offenses,  or  as- 
sociation or  copartnership  of  which  such  per- 
son is  a member,  or  to  any  association  or 
copartnership  of  which  such  person  is  an  of- 
ficer, or  in  which  as  a stockholder  such  per- 
son had  or  exorcises  a controlling  interest  ei- 
ther directly  or  indirectly 


It  is  noted  that  the  crime  of  which  the  applicant  was  con- 
victed is  one  falling  within  the  list  of  those  enumerated  in 
Section  14,  j doted  supra.  An  examination  of  the  act  in  its 
entirety  doG3  not  disclose  that  any  provision  for  restoration 
of  the  right  to  again  be  licensed  has  been  made  in  the  event 
of  a pardon,  as  has. been  done  with  respect  to  restoration  of 
the  right  to  vote,  to  serve  on  juries,  etc.,  in  other  instances. 
The  30le  question  remaining,  then,  is  whether  or  xiot  the  presi- 
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dential  pardon  bad  the  effect  of  restoring  the  applicant  to 
a status  in  which  he  may  be  licensed. 

We  believe  that  the  Supreme  Court  of  this  state  would 
follow  that  definition  of  "pardon"  which  gives  it  the  legal 
effect  of  "forgiveness"  but  not  "forgetfulness."  That  such 
is  the  proper  construction  is  indicated  in  State  v.  Jacobson* 
152  3.  W.  ( 2d ) 1061,  from  which  we  quote: 

"In  Lime  v.  Blagg,  345  Mo.  1,  131  3,  \i.  Bd 
583,  535,  the  court  en  banc  gave  approval 
to  definitions  of  the  term  ’pardon**  as  fol- 
lows: ’A  pardon,  as  defined  in  BO  R.C.L, 

sec.  1*  p.  521,  is  "a  declaration  on  record 
by  the  chief  magistrate  of  a state  or  coun- 
try that  a person  named  is  relieved  from 
the  legal  consequences  of  a specific  crime;" 
or,  as  stated  in  46  0.  3,  sec,  1,  p,  1181, 

" a pardon  is  on  act  of  grace  proceeding 
from  the  power  intrusted  with  the  execution 
of  the  laws,  which  exempts  the  individual 
on  whom  it  Is  bestowed  from  the  punishment 
the  law  inflicts  for  a crime  he  has  commit- 
ted." * Moreover,  ’as  the  very  essence  of. a 
pardon  is  forgiveness  or  remission  of  penalty, 
a pardon  Implies  guilt . 1 46  0 . J.  sec.  32, 

p . 1193,"  a pardon  .’  curries  an  Imputation  of 
guilt ; acceptance  a confession  of  it . ’ 20 

R.G.L.  iec,  4,  "p.  523.’  (''italics  ours.)  A 
pardon  ’affirms  the  verdict  and  disaffirms  it 

not.’  8 earl©  v.  'Williams,  Hob..  288,  293. 

* * * »» 

The  Jacobson  case  was  criminal  in  nature,  but  that  the 
same  rule  would  be  applied  in  proceedings  of  a civil  nature 
appears  from  Hughes  v.  State  hoard  of  Health,  159  3,  W.  (2d) 
277.  In  this  case  the  relator,  who  had  previously  been  a 
licensed  physician  of  the  State  of  Missouri,  was  seeking  to 
have  3et  aside  a revocation  made  by  the  State  Board  of  Health. 
The  revocation  was  based  upon  a conviction  in  fader., 1 Court 
of  the  relator  of  a felony,  for  which  he  had  been  subsequently 
pardoned  by  the  President  of  the  United  States.  The  fact  of 
the  conviction  had  been  considered  by  the  Hoard  in  determining 
that  relator  was  not  of  "good  moral  character,"  and  relator 
contended  that  such  consideration  was  improper  in  view  of  his 
having  been  the  recipient  of  the  presidential  pardon.  In  dis- 
posing of  this  contention,  the  court  said,  1.  c.  279: 
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’’The  fact  that  respondent  received  a presi- 
dential pardon,  lull  and  unconditional,  in 
no  way  af Poets  the  situation  before  us. 

It  cannot  be  construed  as  restoring  good 
character.  Generally  speaking,  a pardon 
’is  an  act  of  grace  * * which  exempts  the 
individual  on  whom  it  is  bestowed  from  the 
punishment  the  law  inflicts  for  a crime  lie 
has  committed, * Lime  v.  Blagg,  545  Mo,  1, 

151  8,  Vi.  2d  565,  565,  quoting  from  46 
0,  J,  ’Pardons’  sec.  1,  Whether  an  uncon- 
ditional pardon  Lao.  the  effect  of  restoring 
to  one  convicted  of  a crime  a license  to 
practice  the  art  of  healing  revoked  because 
of  such  conviction  was  considered  in  State 
v,  flazaard,  159  Vasil.  487,  247  IJ.  957,  959, 

47  L.L.R,  556.  In  a well-reasoned  opinion 
the  court  concludes  that  a pardon  merely  re- 
stores civil  rights  end  not  the  right  to  re- 
sume the  practice  of  the  art  of  healing, 

’Our  investigation  has  disclosed  no  decision 
by  a court  of  last  resort,  othor  than  .bix  - 
parte  Garland , supra  (4  V/all.  535,  18  L.id, 

306  t previously  distinguished)},  holding 
that  it  further  restores  the  extraordinary 
right  to  practice  any  of  those  professions 
which,  because  of  their  peculiar  relation  to 
tlia  public,  require  that  those  holding  li- 
censes must  have  the  important  qualification 
of  good  character,’  The  annotation  in  47 
n.L.K,  542  points  out  that  this  decision  is 
in  accord  with  the  rule  applicable  to  office- 
holders { including  lawyers  in  that  category) 
which  holds  the  forfeited  office  is  not  re- 
stored by  reason  of  the  pardon*  Page  v,  Wat- 
son, supra,  dealt  with  the  same  question  and 
reached  the  same  conclusion* 

"'Clearly  the  conviction  of  respondent  of  the* 
crime  of  using  the  mails  to  defraud  consti- 
tuted evidence  of  bad  moral  character  suffi- 
cient to  sustain  the  action  of  the  board  in 
revoking  his  license,  .Respondent  did  not 
contend  otherwise,  but  relied  on  the  pardon 
to  ov ercomo  the  'effect  of  the  conviction, 

ThiePTie  may  not  do. 11  (emphasis  ours  * f 

That  the  effect  of  a pardon  is  not  to  remove  the  fact  of 
the  ,r  conviction,”  but  goes  only  to  the  restoration  of  the  civil 
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ifer 


J. 


a and  the  forgiveness  of  punis 
provisions  of  section  4354, 


limes,  t 3 is  indicated  by 
mo,  1939,  the  habitual 

* j uuu  aimmuicj  AJUj^uo-ujiij  SOciVreX*  pUlll  SlilUOIlt  S 

those  previously ' .convicted  of  off  eases  punishable  by  im- 
prisonment in  the  penitentiary,  so  indicates,  he  direct 
your  attention  to  a portion  thereof,  reading  as  follows * . 


r 

tile  px'ovxsxuss  ux  sou  uj.ua  ‘±0^ , a.  o, 
criminal  act,  This  statute, 'imposing 
for 


"If  any  person  convicted  of  any 
punishable  by  imprisonment  in  the  penitent* 
diary,  or  of  any  attempt  to  commit  an  of- 
fense which,  if  perpetrated,  would  be 
punishable  by  imprisonment  in  the  peniten- 
tiary, shall  be  discharged,  either  upon 
pardon  or  upon  compliance  with  the  sen- 
tence, and  shall  subsequently  bo  convicted 
of  any  offense  committed  after  such  pardon 
or  discharge,  he  shall  be  punished  as  fol- 
lows: { hnpliasis  ours*) 


Inasmuch  as  the  added  penalty  Is,  under  the  terms  of  the 
statute,  brought  about  as  a result  of  the  prior  "conviction," 
it  clearly  appears  that  the  pardon  does  not , for  the  purpose 
of  such  Imposition  of  additional  punishment , destroy  the  ef- 
fect of  the  prior  conviction* 

Although  there  are  a few  cases  in  other  jurisdictions 
which  indicate  that  the  effect  of  a presidential  pardon  is  to 
completely  wipe  out  the  conviction,  as  well  as  the  penalties 
and  forfeitures  resulting  therefrom,  yet  for  the  reasons  men- 
tioned above  we  do  not  believe  that  they  would  bo  followed  in 
this  state* 


CONCLUSION 


In  the  premises,'' we  arc  of  the  opinion  that  u person 
convicted  of  a crime  falling  within  the  list  of  those  enum- 
erated in  section  14  of  the  Missouri  Heal  h state  Commission 
net , found  in  Laws  of  1941,  page  4*24,  *is  not  entitled  to  a 
license  under  said  .Act,  'even  though  such  person  may  have  been 
the  recipient  of  a presidential  pardon  subsequent  to  such  con 
v lotion,  in  the  absence  of  action  by  tiro  General  Assembly 


J . W,  Hobbs 


6 


granting  restoration  01  all  rights  lost  by  reason  of  such 
conviction  upon  the  receipt  of  such  pardon. 


K e so ec t f Lilly  submi 1 1 ed , 


U'XXijj  ..j  , .ujiiiiiiT , ii  r , 

•i- ss  1st u.iit  ivctornoy  General 


/iPPROViiiDj 


E.  TnYLUlf 

Attorney  General 
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Liability  for  Missouri  intangible  personal 
property  tax  of  the  St., Louis  Bank  for 
Cooperatives. 


0 U !.■  O I,.'  Cx  tL.  5 


. r . Haskell  Holman 
Supervisor , Income  fax  Unit 
division  of  Collection 
'department  of  Revenue 
Jefferson.  City,  Missouri 


Hear  Sir: 


Qa . Gi'  OXl.0  0 L 
cju  ty  fcj  o o jl  i i. ! 

follows: 


: iuciQ  to  your  latter  of  recent  ante,  re- 
nal opinion  of  this  office,  ana  reading  as 


-h  lease  Xum.Lsu  L ..e.  ccpurmf.t/al*  wren  a 
written  iiiiou  an  to  wneohor  OX'  noo  tie 

fo.  Louis  Bank  for  cooperatives  would  be 
subject  to  the  provisions  of  either  house 
Bill  tub,  8bb  or  94b • *• 

House  Bills  860,  888  and  948  of  the  63rd  General  Assem- 
bly, referred  to  in  your  letter  of  inquiry,  relate,  respec- 
tively, to  tlio  method  of  imposing . and  collecting  a tax  upon 
the  intangible  personal  property  of  individuals  arid  certain 
other  legal  entities-,  to  the  taxation  of  bunks  in  Missouri 
bo  sod  upon  their  net  incomes,  and  to  the  taxation  of  credit 
institutions  based  upon  their  net  incomes.  However,  in  the 
conclusion  w ich  wo  have  reached  in  this  .matter,  we  cioem  it 
immaterial  to  quote  the  provisions  of  these  various  -cts. 

The  ft*  Louis  Bunk  for  Cooperatives  has  boon  organized- 
under  the  provisions  of  the  Earn  Credit  .act  of  1933,  hot 
Juno  16,  1933,  of  the  Congress  of  the  united  states.  In- 
cluded in  the  Act  authorizing  the  incorporation  of  such  banks, 
we  find  auction  1138c  of  Title  IS,  U.cj.O.n.  he  quote  the  fol- 
lowing from  this  section: 


hanks  fur  Cooperatives,  organized 
under  this  chapter,  and  their  obligations, 
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shall  he  deemed  ho  be  instrumentalities  of 
the  United  States,  ana  as  such,  any  and 
all  notes,  uebentu rds,  bonds,  and  Other 
such  obligations  issued  by  such  banks,  as- 
sociations, or  corporations  shall  he  exempt 
both  as  to  principal  and  interest  from  all 
taxation  ( except  surtaxes,  estate,  inheri- 
tance, and  gift  taxes)  now  or  hereafter  im- 
posed by  the  united  States  ox*  by  any  abate, 
Territorial,  or  local  taxing  authority. 

Such  banks,  associations,-  and  corporations, 
their  pro .verty . thofr  franchises,  capitalV 
reserves,  surplus , and  otEer "funds,  and 
their  "Tncono  shall  be  exempt  from~ali  taxa- 
tion now  or  "hereafter  Imposed  by  the’"" United 
•States" or  by"  any  J tat e7~1acrrTt of  lal or 
local  tar: Iii, , authority;  except  that  any 
real"” property  and  any  tangible  personal 
property  of  such  banks,  associations,  and 
corporations  shall  bo  subject  to  federal, 

3tate,  Territorial,  and  local  taxation  to 
the  same  extent  as  other  similar  property 
is  taxed.  * The  exemption  provided  herein 
shall  not  apply  with  respect  to  any  *"’*■''* 

.Bank  for  "Cooperatives  or  its  property  or  in- 
come aft  or  the  stock~held"Tn  it  by  the"”'* 

United  Jt-atos  "has  been  retiredT1’  - (hraphasis 
oursTT 

This  statute  clearly  has  the  effect 
dt*  Louis  Bank  for  Cooperatives  from  the 
taxes  levied  under  the  provisions  of  the 

tioned. 

OOMOLUSIOH 

In  the  premises,  we  are  of  the  opinion  that  the  St*  Louis 
Bank  for  Cooperatives  is  not  subject  to  the  taxes  imposed  by 
either  House  Bills  866,  888  or  948  of  the  ,63rd  General  Assembly, 
unless  the  stock  hold  in  such  bank  by  the  United  3tates  has  been 
retired. 

.Respectfully  submitted, 


WILL  f • ii.uhitd , Jr. 

APl'HGV'ED:  .assistant  Attorney  General 


of  exempting  the 
imposition  of  the 

house  Sills  men- 


J.  I.  TAYLOR 
Attorney  General 
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TAXATION  AND  REVENUE:  Missouri  sales  tax  properly  deductible 

from  bank  tax  computed  under  House  Bill 
No.  888  of  the  63rd  General  Assembly. 


October  8,  1946 

!h' 


Mr.  Haskell  Holman 
Supervisor,  Income  Tax  Unit 
Division  of  Collection 
Department  of  Revenue 
Jefferson  City,  Missouri 


^eur  Dir: 


Reference  is  made  to  your  letter  of  recent  date,  re- 
questing an  official  opinion  of  this  office,  and  reading 
as  follows; 

"It  is  requested  that  you  furnish  this  de- 
partment with  a written  opinion  stating 
whether  sales  taxes  would  be  a deductible 
item  under  Meet  ion  3,  Dub  Cacti  on  H oi' 

House  Bill  w-888  as  passed.  by  the  present 
Missouri  General  Assembly." 

IIou 3 6 Bill  No.  888  of  the  63rd  General  Assembly,  re- 
ferred to  in  your  letter,  is  one  relating  to  the  taxation 
of  banks  in  Missouri.  Paragraph  E of  Section  3 of  the  net 
reads  as  follows: 

# 

"Each  taxpayer  shall  be  entitled  to  credits 
against  the  tax  imposed  by  this  ^ct  f 6r  all 
taxes  paid  to  t he  State  of  Missouri'  or  any 
political  subdivision  thereof  during  the 
relevant  income  period,  other  than  taxes  on 
real  estate,  contributions  paid,  pursuant  to 
the  Unemployment  Compensation  Tax  Law  of  Mis- 
souri, and  taxes  imposed  by  this  Act,  except 
that  no  credit  shall  be  allowed  for  any  tax 
paid  by  any  such  taxpayer  in  the  year  1945 
for  its  share  holders 'based  upon  the  value  of 
its  shares."  I emphasis  ours.) 

The  correct  answer  to  your  question,  then,  is  to  bo  de- 
termined by  whether  or  not  Missouri  sales  tax  is  a "tax  paid 
to  the  Gtate  of  Missouri." 
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House  Bill  No.  652  of  til©  63rd  General  assembly  is  the 
"Sales  Tax  Examination  of  its  provisions  discloses 

that  Section  11412  thereof  reads  as  follows: 


"It  shall  be  the  duty  of  every  person  mak- 
ing any  purchase  or  receiving  any  service 
upon  which  a tax  is  imposed  by  this  arti- 
cle to  pay  the  amount  of  such  tax  to  the 
person  making  such  sale  or  rendering  such 
service;  any  person  who  shall  wilfully 
and  intentionally  refuse  to  pay  such  tax 
shall  be  guilty  of  a misdemeanor." 

Also,  Section  11411  roads,  in  part,  as  follows; 

"Every  parson  receiving  any  payment  or  con- 
sideration upon  the  sale  of  property  or  ren- 
dering of  service  subject  to  the  tax  im- 
posed by  the  provisions  of  this  article,  or 
required  to  make  collection  of  the  tax  im- 
posed by  the  provisions  of  this  article, 
shall  bo  responsible  not  only  for  the  col- 
lection of  the  amount  of  the  tax  imposed  on 
such  sale  or  servioe,  but  shall,  on  or  be- 
fore the  15th  day  of  each  month,  make  a re- 
turn to  the  Direotor  of  Revenue  of  all  taxes 
collected  for  the  preceding  month,  or  re- 
quired to  be  collected  for  the  preceding 
month,  and  shall  remit  the  taxes  so  col- 
lected or  required  to  be  collected  to  the 
Director  of  Revenue.  * * * " 


Further,  Section  11414  of  the  same  Act  reads  as  follows: 

"All  revenue  collected  or  received  by  the 
Director  of  Revenue  from  the  taxes  imposed 
by  this  article  shall  be  deposited  in  the 
State  Treasury  weekly  to  the  credit  of  the 
ordinary  revenue  fund," 

From  the  foregoing,  it  is  readily  apparent  that  the  Mis- 
souri sales  tax  is  imposed  upon  the  purchaser  of  tangible 
personal  property  and  of  certain  services  as  enumerated  in 
the  Act,  and  that  although  the  tax  itself  is  in  the  first  in- 
stance paid  to  the  retailer  of  such  tangible  personal  property 
or  services,  it  is  by  such  retailer  transmitted  to  the  Direc- 
tor of  Revenue,  where  it  becomes  a part  of  the  ordinary  revenue 
fund  of  the  state. 


CONCLUSION 
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In  the  premses,  v/e  are  or  Che  opinion  that.  Missouri 
gales  tax  paid  during  the  relevant  income  period  is  a proper 
item  of  deduction  against  the  tax  on  bunks  ooiuputed  under 
the  provisions  of  House  Bill  No.  888  of  the  63rd  General 
Assembly. 


Hespeotfully  submitted. 


WILL  l'1.  BURRY,  Jr.  , 
Assistant  Attorney  General 


APPROVED: 


J.  U.  TAYLOR 
Attorney  General 
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TAXATION  AND  REVIsNUE:  Determination  of  net  income  of  pawnbrokers 

under  House  Bill  No„  948  of  the  63rd  General  - 
Assembly. 


October  28,  1946 


ir.  Haskell  Holman,  Supervisor 
Income  Tax  Unit 
Division  of  Collection 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Sir? 


Reference  is  made  to  your  letter  of  recent  date,  re- 
vesting un  official  opinion  of  this  office,  and  reading  as 

follows: 

"It  is  respectfully  requested  that  you  fur- 
nish this  department  with  an  opinion  clari- 
fying and  determining  the  meaning  of  the 
words  fnet  ineoiaa*  as  applicable  to  pawn- 
brokers under  House  Bill  948,  Section  2 (a) 
which  reads  as  follows: 

"♦The  term  "credit  institution"  means  every 
person,  firm,  partnership,  or  corporation 
engaged  principally  in  the  consumer  credit 
or  loan  business  in  the  making  of  loans  of 
money,  credit,  goods,  or  things  in  action, 
or  in  the  buying,  selling,  or  discounting 
of,  or  investing  in,  negotiable  or  non- 
negotlable  instruments  given  as  security 
for  or  in  payment  of  the  purchase  price  of 
consumer  goods » Without  limiting  the  gen- 
erality of  the  foregoing,  the  term  "credit 
institution"  snail  induce  persons,  firms, 
partnerships,  and  corporations,  operating 
or  licensed  under  the  "small  loan  lav/s"  of 
this  state,  or  under  the  laws  of  the  state 
relating  to  "loan  and  investment  companies" , 
and  pavmbrokers,  but  shall  not  include  banks, 
trust  companies,  credit  unions,  insurance 
companies,  mutual  savings  and  loan  u3sooia- 
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tions,  building  and  loan  associations,  or 
real  estate  mortgage  loan  companies.’" 

The  "net  income"  of  taxpayers  subject  to  the  provisions 
of  House  Bill  Ho,  948  of  the  63rd  General  Assembly  is  defined 
in  Section  5 of  the  Act  mentioned,  from  which  we  quotes 

" ( a)  ’Hot  Income*  means  gross  income  as 
defined  in  paragraph  (b)  of  this  section 
minus  the  deductions  allowed  in  paragraph 
(c)  of  this  section. 

"(b)  ’Gross  Income*  includes  all  gains, 
profits,  earnings  and  other  income  of  the 
taxpayer  derived  from  sources  within  the 
State  of  Missouri,  during  the  income  period, 
including  but  not  limited  to  interest  from 
obligations  issued  by  the  United  States  Gov- 
ernment or  any  political  subdivision  or  any 
instrumentality  thereof,  or  any  state  or 
political  subdivision  thereof,  or  issued  by 
any  foreign  country  or  nation  or  political 
subdivision  thereof,  all  rents,  compensation 
for  services,  commissions,  brokerage  and 
other  fees,  all  gains  or  profits  from  the 
sale  op  other  disposition  of  any  x>roperty, 
real  or  personal,  tangible  or  intangible; 
and  all  recoveries  on  losses  sustained  in 
the  ordinary  course  of  business  subsequent 
to  the  effective  date  of  this  Act;  provided, 
however,  that  recoveries  on  such  losses  sus- 
tained during  any  prior  income  period  within 
which  the  deductions,  as  permitted  by  sub- 
section (c)  of  this  section,  exceed  the  tax- 
payers* gross  income  for  said  income  period, 
computed  in  accordance  with  this  subsection, 
shall  not  be  included  in  the  taxpayers*  gross 
income  for  the  income  period  in  which  they 
were  received  to  the  extent  of  said  excess. 
Dividends  received  on  shares  of  stock  of  any 
Gredit  Institution  liable  to  tax  under  this 
Act  shall  not  be  included  in  gross  income. 

**(o)  In  computing  net  income  there  shall  be 
allowed  as  deductions  all  ordinary  and  neces- 
sary expenses  paid  or  incurred  by  the  taxpayer 
during  the  income  period  in  carrying  on  its 
trade  or  business  in  the  State  of  MlssourTT 
Without  limiting  the  generality  of  the  fore- 
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going  there  shall  be  allowed  as  deduction: 
a reasonable  allowance  for  salaries  and 
other  compensation  for  personal  services 
actually  rendered;  rents,  repairs,  bad 
debts  and  debts  ordered  to  be  charged  off 
by  the  Commissioner  of  finance;  interest, 
cost  of  insurance  and  advertising;  all 
' taxes  paid  or  accrued  during  the  income 

period  to  the  United  States  and  all  taxes 
paid  or  accrued  on  real  estate  to  the  State 
of  Missouri  or  any  political  subdivision 
thereof;  all  contributions  paid  or  accrued 
pursuant  to  the  Unemployment  Compensation 
Lav/  of  Missouri;  reasonable  allowances  for 
depreciation  and  depletion;  amortization  of 
premiums  on  bonds,  debentures,  notes  or  other 
securities  or  evidences  of  indebtedness;  a 
reasonable  allowance  for  payments  or  contri- 
butions to  or  on  account  of  any  pension  or 
retirement  fund  or  plan  for  its  officers  or 
employees;  contributions  to  any  corporation, 
association  or  fund  organized  and  operated 
exclusively  for  religious,  charitable, 
scientific,  literary  or  educational  pur- 
poses, no  part  of  the  net  oarnings  of  which 
inure  to  the  benefit  of  any  private  share- 
holder or  individual  to  an  amount  which 
does  not  exceed  five  per  centum  of  the  tax- 
payer's net  income  as  computed  without  the 
benefit  of  this  deduction;  losses  from  the 
sale  or  disposition  of  any  property,  real 
or  personal,  tangible  or  intangible;  and  all 
other  losses  sustained  during  the  income 
period  not  compensated  for  by  insurance. " 

You  Will  note  that  we  have  emphasized  the  words  ’'taxpayer'* 
and  "its**  in  the  foregoing  quotation,  we  have  deemed  it  ad- 
visable to  do  so  by  reason  of  the  peculiar  conditions  which 
surround  the  operation  of  the  pawnbr okerag e business.  It  is 
our  understanding  that  pawnbrokers  operate  in  a dual  capacity, 
that  is  to  say,  in  aduition  to  receiving  pledges  of  tangible 
personal  property  upon  which  loans  are  made,  it  is  customary 
to  conduct  retail  mercantile  operations  in  connection  with  the 
same  business.  It  is  our  further  understanding  that  the  mer- 
chandise offered  for  sale  at  retail  i3  acquired  from  two  sources 
namely,  the  forfeiture  of  such  pledges  as  have  been  the  subject 
of  loans  which  remain  unpaid  beyond  the  contractual  period, 
and  wholesale  purchases  made  in  the  normal  channels  of  trade, 
such  as  aro  used  by  other  mercantile  establishments  retailing 
similar  types  of  merchandise. 
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With  these  peculiar  features  of  the  p awn brokerage  busi- 
ness kept  in  mind,  we  have  f mother  examined  other  provisions 
of  House  Bill  Mo,  948  of  tho  63rd.  General  Assembly,  We  find 
the  term  "taxpayer*'  defined  in  paragraph  (b)  of  Section  Z 
thereof,  in  the  following  language: 


"Tile  term  'taxpayer*  means  any  'Credit  In- 
stitution* subject  to  any  tux  imposed  by 
this  Act," 

That  pawnbrokers  are  included  within  the  taxing  provisions 
of  the  net  appears  from  the  following  quoted  portion  of  para- 
graph (a)  of  Section  2,  wherein  we  find  the  following  language: 

" * * *■  Without  limiting  the  generality  of 
the  foregoing,  tho  term  'credit  institution* 
shall  include  persons,  firms,  partnerships, 
and  corporations,  operating  or  licensed 
under  the  'small  loan  laws'  of  this  state, 
or  under  the  laws  of  this  state  relating  to 
'loan  and  investment  companies* , and  pawn 
brokers , but  shall  not  include  banks,  trust 
oompani'es , credit  unions,  insurance  companies, 
mutual  savings  end  loan  associations,  build- 
ing and  loan  associations,  or  real  estate 
mortgage  loan  companies." 

With  thi3  in  mind,  it  seems  to  us  that  the  incorporation 
of  the  terms  "taxpayer"  and  "its"  in  those  portions  of  the  net 
quoted  supra,  relating  to  tlxe  determination  of  net  income,  can 
refer  only  to  such  business  operations  as  are  included  within 
the  term  "credit  institution"  as  defined  in  the  Act,  So,  read- 
ing the  procedural  provisions  relating  to  the  determination  of 
net  income,  it  becomes  apparent  that  the  net  seeks  only  to  tax 
those  business  operations  as  are  comprehended  within  the  term 
"pawnbroker," 

The  term  "pawnbroker"  has  not  been  the  subject  of  a judi- 
cial definition  by  the  appellate  courts  of  Missouri,  However, 
we  do  find  the  following  definition  thereof  in  31  Words  and 
Phrases,  Perm.  Ed.,  page  446: 

"The  word  'pawnbroker*  has  been  variously 
defined  as  any  person  whose  business  or  oc- 
cupation is  to  take  or  receive,  by  way  of 
pledge,  pawn,  or  exchange,  any  goods,  wares, 
or  merchandise  or  any  kind  of  personal  prop- 
erty whatever,  as  security  for  payment  of 
money  loaned  thereon.  One  who  makes  a busi- 
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ness  of  loaning  money  for  interest  and  re- 
ceives personal  property  in  security  for 
the  payment  of  the  same.  * * * " 

In  addition,  the  sale  of  unredeemed  pledges  taken  in  by 
one  who  had  o eased  to  operate  as  a pawnbroker  lias  been  held 
to  amount  to  the  conduct  of  a pawnbrokers®©  business,  as  ap- 
pears from  the  further  definition  of  the  term  in  51  Words  and 
Phrases,  Perm.  Ed,,  page  446: 

MA  person  who  had  formerly  taken  in  goods 
upon  pledge,  but  who  had  ceased  to  do  so, 
still  continuing  to  sell  the  unredeemed 
pledges,,  is  a pawnbroker,  and  as  such  sub- 
ject to  the  bankrupt  laws.  Kawlinson  v. 

Pearson,  5 Darn,  & Aid.  124." 

That  the  Legislature  had  in  mind  that  such  sales  consti- 
tuted an  integral  jiart  of  the  pawnbrokerage  business  appears 
from  that  portion  of  paragraph  (b)  of  Section  5 of  the  Act, 
relating  to  gross  income,  which  requires  that  there  must  be 
included  therein  "all  gains  or  profits  from  the  sale  or  other 
disposition  of  any  property,  real  or  personal,  tangible  or  in- 
tangible." 

That  the  tax  imposed  under  House  Hill  No.  948  of  the  63rd 
General  Assembly  is  one  exacted  for  the  privilege  of  exercis- 
ing the  franchises  of  the  various  types  of  businesses  men- 
tioned therein  appears  from  paragraph  (a)  of  Section  3 of  the 
Act,  which  reads  as  follows:  ■> 

"Every  credit  institution  as  herein  de- 
fined shall  be  subject  to  an  annual  tax 
for  the  privilege  of  exercising  its  fran- . 
chise  v/ithin  the  State  of  Missouri,  ac- 
cording to  and  measured  by  it3  net  income 
pursuant  to  the  provision  of  this  Act." 

Since  the  tax  is  imposed  upon  the  privilege  of  exercising 
the  franchise  of  pawnbroker,  it  seems  clear  that  the  "net  in- 
come" to  bo  used  in  computing  such  tax  must  relate  solely  to 
that  derived  from  the  business  v/hioli  is  subject  to  taxation 
under  the  Act.  Applying  this  rule  to  the  definition  of  "pawn- 
broker," quoted  supra,  it  seems  that  only  such  net  Income  as 
is  derived  from  the  operation  of  the  business  of  pawnbroker 
should  be  used  in  computing  the  franchise  tax  imposed  by  the 
provisions  of  the  Act.  This  would  necessarily  exclude  from 
such  computation  the  net  income  earned  as  a result  of  conduct- 
ing the  ordinary  business  of  a retail  merchant,  even  though 
such  other  business  be  conducted  in  connection  with  the  pawn- 
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brokerage  operations,  but  would  include  Interest  received  for 
loans  made,  together  with  the  profit  realised  upon  the  sale  of 
unredeemed  pledges. 


In  determining  the  profit  realized  upon  unredeemed  pledges, 
it  would,  of  course,  be  necessary  to  allocate  to  such  sales  the 
proportionate  part  of  the  ordinary  business  expenses  incurred 
in  making  such  sales.  These  expenses  would  be  properly  de- 
ductible under'  the  provisions  of  paragraph  (o)  ox5  Section  5 of 
tiio  hot,  and*  would  be  in  accordance  with  the  bookkeeping  methods 
to  be  employed  by  taxpayers  whose  income  is  derived  from  sources 
partly  within  and  partly  without  the  State  of  Missouri , with  re- 
spect to  which  the  not  provides  in  paragraph  (d)  of  section  5, 
in  part,  as  follows: 

" * * * Whore  income  of  taxpayer  is  derived 
partly  from  sources -within  the  Btate  of  Mis- 
souri and  partly  from  sources  without  the 
otate  of  Missouri , gross  income,  deductions 
and  net  income  shall  be  computed  on  the  basis 
of  a sojjurate  accounting  method." 

To  constx’ue  the  provisions  of  the  Act  otherwise  would  sub- 
ject to  double  taxation  that  portion  of  the  taxpayer’s  opera- 
tions as  is  represented  by  his  dealings  as  a merchant.  His 
stock  of  merchandise  acquired  through  ordinary  wholesale  busi- 
ness channels  is  subject  to  tax  under  the  provisions  of  H.G.S. 
H.B.  No.  536  of  the  63rd  General  Assembly,  relating  to  the  taxa- 
tion of  merchants.  Double  taxation  is  not  favored  and  is  not 
to  be  presumed.  Seo  Wood  v.  Dueser,  164  3.  w.  (Ld)  303. 

CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  tax  imposed 
under  House  Bill  No.  943  of  the  63rd  General  Assembly  for  the 
privilege  of  exercising  the  franchise  of  a pawnbroker  is  to  be 
computed  by  including  in  the  gross  income  the  interest  received 
from  loans,  together  with  the  gains  derived  from  the  sale  of  un- 
redeemed pledges,  less  the  ordinary  business  expenses  incurred 
in  the  operation  of  such  business,  and  that  in  the  event  such 
pawnbroker  also  engages  in  the  business  of  a merchant,  the, pro- 
portionate part  of  such  exi^enses  should  be  allocated  to  the  gross 
income  derived  from  the  sources  mentioned,  based  upon  the  ratio 
existing  between  gross  income  from  each  source. 

Respectfully  submitted, 


APPROVED:  , WILL  P.  BARRY,  Jr. 

Assistant  Attorney  General 

TTT.  TAYLOR 
Attorney  General 
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CIRCUIT  COURTS':  Circuit  Judge  entitled  'o  change  of  venue 

PEES  ^ND  SALARIED : fee  earned  under  Section  1074,  R.S.  Mo. 
s 1939,  but  not  paid  to  the  circuit  judge 

prior  to  the  effective  date  of  S.C.S.S.B. 
No.  442, 


Doc ©mb of  3,  1946 


Honorable  Dimmit t Hoffman 
Judge  30th  Judicial  Circuit 
S edal  la , Tile's  our  i 

Dear  Judge  Hoffman: 

This  will  acknowledge  receipt  of  your  recent  request 
for  an  opinion,  which,  reads* 

"I  should  like  an  opinion  from  you  relative 
to  change  of  vemie  fees  for  Judges  of  the 
Circuit  Coxxrt s. 

“In  this  30th  Judicial  Circuit  the  Clerk  has 
in  his  possession  a considerable  number  of 
fees  sent  to  him  as  change  of  venue  fees  in 
certain  civil  cases , The  cases  for  which  the 
fees  were  sent  him  may  be  classed  into  four 
groups : 


” Group  1; 

24 

cases 

filed  Decomber  6,  1944, 

" Group  2; 

15 

cases 

filed  July  12,  1946 

’’Group  3 : 

2 

cases 

filed  July  22,  1940. 

u Group  4 j 

1 

case 

filed  Nov.  18,  1946.  • 

’’Three  cases  fy 

>om 

Group 

No.  1 have  been  tried 

and  appeals  are  pending  in  the  Cansas  City- 
Court  of  Appeals.  As  I understand  it  the 
provisions  of  the  present  (Hew)  Constitution 
became  effective  March  30,  1945.  Also  the 
provisions  of  the  present  salary  law  (Senate 
Bill  442)  became  effective  October  S,  1946. 

"I  should  appreciate  your  opinion  as  to  just 
what  fees  of  the  above  mentioned  the  Circuit 
Judge  of  the  30th  Judicial  Circuit  is  entitled.” 

•I 

We  believe  there  can  be  no  question  as  to  the  dates  when 
the  Constitution  of  Missouri  of  1945  and  Senate  Committee 
Substitute  for  Senate  Dill  No.  442  became  effective,  and  that 


Hon,  Dxramitt  Hoffman  -2- 


the  dates  mentioned  in  your  request  are  apparently  correct. 

The  Constitutional  "Convention  in  submitting  the  proposed 
Const itution - required  the  voters  to  pass  on  said  proposal 
on  Tuesday,  February  27,  1945,  (See  last  paragraph  of  Schedule, 
Constitution  of  1945),  Section  3(c),  Article  XII,  Constitution 
of  1945,  provides  that  the  proposed  Constitution  submitted  to  the 
voters,  if  adopted,  shall  take  effect  thirty  days  after  the 
election, 

3, 0,3, 3, B*  No.  442  was  passed  by  both  houses  of  the  63rd 
General  Assembly  prior  to  July  8,  1946,  at  which  time  the 
General  Assembly  recessed,  and  under  a joint  resolution  adopted 
by  said  General  Assembly’  prior  to  said  recess  conforming  with 
Section  29,.  Article  III,  Constitution  of  1945,  3aid  bill  became 
effective  ninety  days  after  the  date  of  recess,  which  date 
caused  said  bill  to  become  effective  on  October  6,  1946, 

No,  442,  supra,  requires  the  salary  of  circuit 
judges  in  circuits  similar  to  the  50th  Judicial  Circuit  to  be 
paid  by  the  state  from  the  state  treasury*  Section  2 of  said 
bill  reads  in  parts 

11  * ■»  * and  all  other  judges  of  the  circuit 

courts  of  this  State  shall  each  receive  an 
annual  salary  of  '•  6,000.90  payable  by  the 
State  out  of  the  State  treasury*’1 

Section  24,  Article  V,  Constitution  of  1945,  provides  that 
all  judges  shall  receive  as  salary  the  present  compensation  until 
changed  by  lav/.  Said  section  reads  in  part: 

"All  judges  shall  receive  as  salary  the 
total  amount  of  their  present  compensation 
until  otherv/ise  provided  by  law,  but  no 
judge’s  salary  shall  be  diminished  during 
his  term  of  office,  -n-  u •;?  «• 

The  fee  of  all  courts,  judges  and  magistrates 
shall  be  paid  monthly  into  the  state  treasury 
or  to  the  county  paying  their  salaries," 

The  salary  of  such  circuit  judges  as  yourself  was  not  changed 
until  S.C.S.o.B.  No*  442  became  effective  on  October  6,  1946,  The 
courts  in  this  state  have  uniformly  held  that  a public  officer  is 
entitled  to  fees  earned  in  his  office,  even  though  said  fees  are 
not  collected  until  after  the  expiration  of  his  terra  of  office, 
provided  such  fees  do  not  result  in  said  officer’s  receiving  a 
maximum  salary  in  excess  of  that  provided  under  the  statutes  and 


Hon 


Dimmit t Hoffman 


—o 


Constitution  of  the  State  of  Missouri.  See  Smith,  v.  Pettis 
County,  136  S.'",  (2d)  232;  Lycett  v.  Wolff,  45  Mo.  App . 489; 
and  Corbin  v,  Adair  County,  171  Ko . 385. 


In  Group  1 you  mention  the  fact  three  cases  in  said  group 
have  been  tried  and  are  now  pending  on  appeal,  you  do  not" 
indicate  if  tho  balance  of  cases  In  Group  1 and  those  in  other 


• u.i  * 

foe  shall  be 
had  or  upon 
State  v. 


groups  have  been  tried.  Section  1074, 
provides  that  change  of  venue 
trying  the  case  after-  a trial 
such  cause  in  said  court.  In 
693,  350  Mo,  1002,  the  court,  in 
all  those  steps  in  the  trial  during  wb.i 
assistance  to  his  counsel  in  conducting 
( 1 * c • 5 92 ) 


holding 


Ho*  1939,  specifically 
paid  to  the  judge 
final  disposition  of 

636, 


heal,  169  S.W.  (2d) 


the 
. th 
ho 


word  "trial”  includes 

e defendant' may  be  of 
proceedings,'  said; 


"Section  1008,  K.3.  1939,  Ko.  r,S,A,  Sec. 
1090,  in  our  Civil  Code  defines  a trial  as 
f the  judicial  examination  of  the  issues 
between  the  parties,  whether  they  be  issues 
•of  law  or  of  fact. ! m ■::*  u * * -k-  ■::• 


• # >.t-  Thus  State  v,  Braunschweig,  36  !o* 

597,  399,  said;  * Trial  is  the ' examination 
of  a cause,  civil  or  criminal,  before  a 
judge  who  has  jurisdiction  of  it,  according 
to  the  laws  of  the  land.  » And  fit  ate  v. 
Brown , 63  Ho*  439,  444,  used  the  exact 
definition  found  in  tho  civil  statute,  -> 


■con 


In  State 
defined 


v,  Brady,  137  P,  (2d) 
"trial"  as  .follows; 


831 


the 


by  the 
matter 


Unless  a different  meaning  is  imparted 
context  or  indicated  by  the  particular 
to  which  it  relates  the  word  1 trial 1 


means— under  broad  definition  generally  recognized — 
the  judicial  examination  and  decision  of  matters  at 
issue  before  a corape  tent  tribunal,  64  32,  * *• 


In  State  ex  rel.  Conner  v.  Pritchard,  54  H»h.  (2d)  283, 
l.c.  285,  the  court  defined  "trial"  as  follows; 

"A  trial  includes  all  steps  taken  in  a cause 
from  the  time  it  is  submitted  for  trial  until 
the  rendition  of  final  payment." 


J 
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The  counts  in  this  state  have  hold  that  the  circuit 
courts  have  no  longer  jurisdiction  after  allowing  an  appeal « 
In  In  Re  Grading  Bledsoe  Hill  v.  Bledsoe, -882'  Mo.  604,  i.c. 
609,  the  court  said; 

11  There  is  much  force  in  this  contention,  for 
it  is  now  the  accepted  doctrine  in  this  State, 
under  our  general  practice  act,  that  after  an 
appeal  has  been  taken  In  the  circuit  court  by 
the  filing  of  the  proper  affidavit  and  an 
order  allowing  the  appeal  to  the  appellate 
court,  the  cause  is  regarded  as  pending  in  the 
appellate  court,  although  the  transcript  has 
not  been  filed  in  the  appellate  court,  and 
the  circuit  court  has  no  authority  to  take  any 
further  stops  in  the  cause  save  and  except  to 
perfect  and  correct  its  own  records  so  as  to 
make  them  speak  the  absolute  truth  of  what 
transpired  in  said  court.  •:>  -r  * * * •»  * " 

Also  see  Go ©deck©  v,  Zurich  General  Accident  & Liability 
Ins.  Co.,  7 S.17.  (2d)  S09,  l,.c.  oil. 


In  view  of  the  foregoing  definitions  of  the  word  ’'trial” 
and  decisions  holding  the  circuit  court  has  no  jurisdiction  of 
a cause  after  allowing  an  appeal,  unquestionably  you,  as  circuit 
judge,  are  entitled  to  change  of  venue  foes  in  cases  heard  by 
you  wherein  judgments  were  rendered  or  said  causes  were  disposed 
of  prior  to  October  6,  1946,  the  date  on  which  L.C.S.8.B.  Ho.  442 
became  a.  law.  Likewise,  if  any  cause  is  in  your  court  on  a change 
of  venue  wherein  an  appeal  lias  been  taken,  whether  pending  or 
disposed  of,  if  said  appeal  was  taken  prior  to  October  6,  1946, 
then  you 


are  entitled  to  the  change  of  venue  fee. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  you 
are  entitled  to  receive  all  change  of  venue  fees  on  cases 
heard  or  disposed  of  by  you  prior  to  October  6,  1946.  .Spe- 
cifically answering  your  request,  you.  are  entitled  to  a change 
of  venue  fee  on  all  cases  in  groups  1,  2 and  5 wherein  judgment 
was  rendered  or  said  cases  were  disposed  of  prior  to  October  6, 
1946,  regardless  of  whether  appeals  were  taken  in  such  cases. 
However,  you  are  not  entitled  to  a change  of  vonue  fee  in  the 


Hon,  Dimmitt  Hoffman 


ono  caso  filed  in  jour  court  under  group  4 for  the  reason 
it  was  filed  after  the  effective  date  of  said  bill,  October 
6,  1046,  . 


Respectfully  submitted, 


APPROVED; 


AUBHiiiY  .u,  m-mjay,  Jr, 

Assistant  Attorney  General 


J,  I'AtoVfU 

Attorney  General 
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Circuit  Judge  entitled  to  change  of  venue 
fee  earned  under  Section  1074,  R.S.  Mo. 
1939,  hut  not  paid  to  the  circuit  judge 
prior  to  the  effective  date  of  S.C.S.S.B. 
No.  442. 


December  3,  1946 


Mr.  John  M.  Holmes 
Executive  Secretary 
Judicial  Conference  of  Missouri 
Jefferson  City,  Missouri 


o 

(/' 


Dear  Sir* 


This  will  acknowledge  receipt  of  your  recent  request  for 
an  opinion.  Restating  your  request,  for  the  sake  of  brevity, 
you  inquire  if  a case  is  tried  or  finally  disposed  of  on  a 
change  of  venue  under  Section  1074,  R.S.  Mo.  1939,  and  the 
change  of  venue  fee  has  not  been  paid  to  the  judge  hearing  the 
cause  prior  to  the  effective  date  of  Senate  Committee  Substitute 
for  Senate  Bill  No,  442,  would  said  judge  be  entitled  to  said 
change  of  venue  fee  after  the  effective  date  of  said  bill. 


From  your  request,  we  assume  that  at  the  time  the  cause 
was  heard  that  Section  1074,  H..c».  Mo.  1939,  was  in  effect  and 
that  S.C.S.S.B.  No.  442  was  not  effective.  Furthermore,  that 
the  matter  was  tried  or  disposed  of  prior  to  the  effective 
date  of  said  bill,  but  the  Circuit  Judge  who  heard  said  cau.se 
had  not  been  paid  the  10.00  change  of  venue  foe. 


In  Smith  v.  Pettis  County,  136  S.-YV  (2d)  282,  the  court 
held  that  fees,  although  emoluments  of  the  office,  aro  allowed 
to  and  become  the  property  of  the  judge  himself.  It  is  also 
well  established  that  a public  officer  claiming  compensation  for 
official  duties  must  point  out  the  statute  authorizing  such  pay- 
ments, otherwise  the  performance  of  such  services  is  deemed  to 
be  gratuitous.  See  Nodaway  County  v,  Kidder,  129  8.W.  (2d)  857, 
344  Mo.  795.  ’ , 


This  department  recently  held  in  an  opinion  that  that  part 
of  Section  1074,  R.S.  Mo.  1939,  allowing  a circuit  judge  the 
: 10.00  change  of  venue  fee  was  repealed  by  S.C.S.S.Jj,  No,  442,  • 
passed  by  the  63rd  'General  Assembly,  which  bill  fixed  the  salary 
and  expens os  a circuit  judge  shall  receive,  and  further  provided 
that  said  salary  and  expenses  shall  constitute  the  total  salary 
and  expenses  of  said  judge. 


Holmes 


Mr.  John  K. 


In  Givens  v.  Daviess  County,  107  Mo.  603,  l.c.  610,  the 
court,  in  holding  that  an  oi  Die  or  was  entitled  to  the  salary 
provided  by  law  at  the  time  services  were  rendered  for  every 
day  he  held  office,  said: 

"The  salary  to  which  plaintiff  was  entitled 
did  not  depend,  in  the  least,  upon  the  value 
of  his  services,  but  altogether" upon  what 
action  the  court  took  in  the  premises,  Every 
day  ho  held  the  office  the  law  vested  in  him 
a rignt  to  a due  proportion  of  the  salary,  as 
at  that  time  fixed,  and,  consequently,  an 
order  changing  the  compensation  could  not  have 
a retrospective  operation  and  divc3t  from  him 
what  was  his  already.  Hence,  when  the  order 
of  December  6 was  made,  plaintiff  had  the  un- 
doubted right  to  demand  and  collect,  as  salary, 
at  the  rate  of  .1 ,500  per  year  from  the  commence- 
ment of  his  term,  January  24,  1335,  to  that  date," 

In  the  case  of  Smith  v.  Pettis  County,  136  S.W.  (2d)  282, 
Para.  15,  the  court  in  pas ding  upon  this  question  stated* 

* * A probate  judge  may  only  collect  fees 
for  services  which  he  has  already  performed. 

These  services  may  be  performed  only  while 
lie  Is  in  office.  His  fees  can  accrue  on  iy 
while  ne  is  In  oifice.  These  provisos  only 
limit  what  he  may  keep.  Vie  said  in  Corbin 
v.  Adair  County,  171  Mo.  385,  71  3.W,  674, 
that  a circuit  clerk  can  demand  and  recover 
his  uncollected  fees  frora  his  successor.  A 
suit  for  fees  against  a clerk’s  successor  was 
upheld  in  Lycettv.  ’7b Iff,  45  Mo.  App.  439." 

Also,  in  the  case  of  Corbin  v.  Adair  Co,,  171  Mo.  335, 
l.c.  389,  the  court  said* 

" x To  the  amount  of  the  difference 
between  the  fees  collected  by  him  which 
he  had  earned  in  1890  and  retained,  and 
the  amount  earned  and  not  collected  for 
that  year,  not  exceeding  | 1,600,  he  can 
demand  and  recover  the  uncollected  fees 
from  his  successor,  and  his  own  evidence 
shows  they  will  be  more  than  sufficient. 


ii 
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Alao,  in  the  case  of  Lycett  v,  Wolff,  45  Ho.  App.  489, 
the  court  in  passing  upon  the  following  statement  of  facts, 

"This  case  is  here  on  the  defendant’s 
appeal.  The  plaintiff  was  elected  to 
the  office  of  circuit  clerk  of  St,  Louis 
county,  at  the  November  election,  1878, 

He  was  inducted  into  office  on  the  first 
day  of* January,  1879,  and  performed  the 
duties  pertaining  to  such  position  for  the 
term  of  four  years.  In  the  petition  it  was 
alleged  that  the  plaintiff,  as  3uch  clerk, 
was  entitled  under  the  law  to  receive  out 
of  the  fees  earned  by  him  during  his  term 
of  office  the  sum  of  £9 ,000,  that  is  a 
yearly  salary  of  §2,250}  that,  during  the 
tine  he  held  the  office,  he,  only  received 
of  the  fees  collected  by  him,  on  account 
of  his  salary,  the  sum  of  §8,070,  leaving 
a balance  of  §930  due  on  his  salary  for  the 
four  years;  that,  at  the  expiration  of  hi3 
term,  he  had  earned  as  clerk  a large  amount 
of  fees  which  had  not  been  collected;  that 
the  defendant  was  Bis  successor  In  office, 
and  had  collected  the  sum  of  §930  of  the 
fees  so  earned,  and  had  refused  to  pay  them 
to  the  plaintiff," 


said: 

" * * In  Thornton  v,  Thomas , 65  Mo,  272, 
it  was  held'  “that"  the  fees  of  the  office 
constituted  a trust  fund,  to  be  applied 
in  the  payment  of  deputies  and  assistants, 
and  the  salary  of  the  clerk  fixed  by  law, 
and  the  surplus,  If  any,  after  such  payments, 
to  be  paid  into  the  treasury  of  the  county. 
The  question,  as  to  whether  one  of  these 
trusts  would  be  to  supply  any  deficiency  in 
the  receipts  of  a former  year  to  cover  ex- 
penses and  salaries,  was  neither  before  the. 
court  nor  decided  in  that  case.  If  the 
annual  fees  earned  by  a clerk,  as  is  held 
in  the  case  above  cited,  are  chargeable 
with  a trust  in  favor  of  such  clerk  to  the 
extent  of  his  salary,  and  the  compensation 
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allowed  his  deputies,  it  logically  follows, 
that,  whenever  collected,  they  should  he 
applied  to  the  discharge  of  that  trust,*” 

The  courts  have  held  that  a statute  must  he  held  to 
operate  prospectively  only,  unless  the  Intent  is  clearly 
expressed  that  it  shall  act  retrospectively,  or  the  language 
of  the  statute  admits  of  no  other  construction.  See  Lucas 
v,  Murphy,  156  S,W,  (2d)  686, 

Section  13,  Article  I,  Constitution  of  1945,  is  a pro- 
hibition against  passing  laws  retrospective  in  their  operation, 
and  reads  as  follows  j 

“That  no  ex  post  facto  law,  nor  law  im- 
pairing the  obligation  of  contracts;  or 
retrospective  in  its  operation,  or  making 
any  irrevocable  grant  of  special  privileges 
or  immunities,  can  be  enacted,” 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  the 
change  of  venue  fee  hereinabove  mentioned  was  earned  by  the 
circuit  judge  prior  to  the  effective  date  of  S,C.S,S,B.  No,  442, 
and,  at  the  time  said  foe  was  earned.  Section  1074,  R,S,  Mo, 

1939,  was  in  full  force  and  effect,  and  the  mere  fact  that  said 
fee  had  not  been  paid  to  the  circuit  judge  at  the  time  5,C.S.S.B. 
No,  442  became  effective  does  not  prevent  the  circuit  judge  from 
receiving  said  fee. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  Jr, 

Assistant  Attorney  General 

APPROVED : 


J.  E.  TAYLOR 
Attorney  General 


ARIijLR 


) Intent  of  Legislature  to  protect  savings  and 
) loan  associations  from  acts  of  omission  is 
) satisfied  by  provision  of  savings  and  loan 
) blanket  bond,  Form  22,  lines  92-93.  Lines 
) 101-102  of  Form  22  not  in  conflict  with  Sec- 
) tion  29  of  House  Bill  481. 


April  4,  194-G 

|V 


Honorable  F,  M.  Horton,  Supervisor 
'Division  of  Savings  and  Loan  Supervision 
State  Office  Building 
Jefferson  City,  Missouri 


Dear  Sir; 


BUILDING 'AND  LOAN 
ASSOCIATIONS 


Ueceipt  of  your  request  for  an  opinion  from  this 
department  Is  hereby  acknowledged  and  roads  as  follows: 

"Your  opinion  is  requested  as  to  whether 
Standard  Form  Humber  22  Savings  and  Loan 
Blanket  Bond,  copy  of  which  is  submitted 
herewith,  moots  the  requirements  of  Sec- 
tion #29  of  the  new  Savings  and  Loan  La w, 

’’Some  doubt  has  arisen  especially  con- 
cerning linos  92  and  93,  on  the  subject 
of  •omissions',  and  linos  101  and  102, 
excluding  directors  oxcept  when  acting 
as  employees," 

Section  29  of  IIou3 o Bill  481,  which  bill  establishes 
the  new  Savings  and  Loan  Law  referred  to  in  your  request,  is 
as  follows; 


"All  directors , --and  officers,  and  all 
employees  and  agents  of  an  association 
having  control  of  or  access  to  moneys 
or  securities  of  an  ass ociation, --shall 
before  entering  upon  the  performance  of 
any  of  their  duties  furnish  bond  with 
adequate  corporate  surety,  in  amount 
and  form  to  be  approved  by  the  bear’d  of 
directors  and  the  supervisor,  payable 
to  the  association  as  an  indemnity  for 
any  pecuniary  loss  the  association  may 
sustain  of  money  or  other  property 
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through  any  fraud,  dlshonos ty,  for- 
gery or  alteration,  larceny,  thoft, 

Ombo z slemonfc , robbery,  burglary,  hold- 
up, wrongful  or  unlawful  abstraction, 
misapplication,  misplacement , destruc- 
tion or  misappropriation,  _or  any  other 
dishonos t or  criminal  act  or  omission 
by  any  such  director,  off icor , omnloyoo 
or  agent , In  lieu  of  individual  bonds, 
a blanket  bond  or  bonds  protocting  tho 
association  from  loss  through  any  such 
act  or  acts  on  tho  part  of  any  ouch 
director,  officer,  employee  or  agent  may 
be  furnished,  I'ho  premiums  on  such  bond 
or  bonds  shall  be  an  expense  of  tho  asso- 
ciation* Such  bond  shall  provide  that 
cancellation  tho roof  by  either  the 
association  or  surety  shall  not  bocome 
effective  unless  ten  days  written  notice 
shall  have  been  given  to  the  supervisor, -- 
and  if  tho  association  is  an  insured 
association,  to  tho  Federal  Savings  and 
Loan  Insurance  Corporation,  All  such 
bonds  shall  be  filed  with  tho  supervisor, 
or  some  depository  designated  by  him," 

(Underscoring  ours , } 

Linos  92  and  95  of  tho  Cavings  and  Loan  blanket  Bond, 
Standard  Form  Ho,  22,  are  underscored  in  the  following  oxcorpt 
therefrom: 


’’Upon  discovery  of  any  loss  under  this 
bond  a further  premium,  calculated  pro 
rata  upon  tho  amount  of  such  loos  from 
the  dato  of  tho  giving  by  tho  Insured 
to  the  Underwriter  of  notice  of  such 
loss  to  tho  end  of  the  premium  year, 
shall  be  payable  by  tho  Insured  to  the 
Underwriter,  and  even  though  the  further 
premium  may  not  meanwhile  have  been 
actually  paid,  this  bond  shall  be  treat- 
ed as  reinstated  so  as  to  continue  in 
force  in  the  sum  above  stated  in  lines 
4 and  5 no  to  loss  or  losses  sustained 
while  this  bond  is  in  force  and  discover- 
ed by  the  Insured  prior  to  tho  expiration 
of.  twelve  months  after  tho  termination  of 
this  bond,  notwithstanding  any  previous 
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loss  which  tho  Underwriter  may  havo 
paid  or  bo  liable  to  pay  hereunder; 
provided,  however,  that  the  total 
liability  of  the  Underwriter  in  respect 
of  any  loss  or  losses  (a)  causod  by 
acts  or  omissl ons  of  any  one  person 
(whether  one  of  the  hmployoea  or  not ) 
or  acts  or  omissions  in  which  su ch 
person  is  concerned  or  implicated,  or 
(b)  in  respect  of  any  ono  casualty  or 
ovent,  is  limited  to  tho  sum  above 
statad  in  linos  4 and  5 irrespective 
of  the  total  amount  of  such  loss  or 
losses,  ” (undo  rs  cor  in,';  ours, ) 

Section  29  of  House  Bill  481  anticipates  that  an 
association  might  suffer  pecuniary  loss  through  various  methods, 
among  which  could  be  an  omission  of  some  duty  on  tho  part  of 
a director,  officer,  employee,  or  agent . It  Is  the  intent  of 
the  Legislature  that  looses  from  such  omissions  bo  guarded 
against.  Lines  92  and  93  are  designed  to  cover  that  Incident, 

17e  are  of  the  notion  that  these  lines  are  in  accord  with  and 
satisfy  the  underscored  portion  of  Lection  29  of  House  Bill 
481,  supra,  so  as  tc  give  effect  to  such  legislative  Intent, 

The  next  step  in  your  request  includes  linos  101  and 
102  of  tho  Savings  and  Loan  Blanket  Bond,  Standard  Form  No,  22, 
which  fall  under  tho  general  heading  of  JJBut  ha  rr  an  tod  Froe  of 
all  Claims"  as  follows: 

"2.  For  any  loss  rosulting  dirootly  or 
Indirectly  from  tho  acts  of  any  direc- 
tor of  the  Insured,  except  when  perform- 
ing acts  coming  within  the  scope  of  the 
usual  duties  of  an  Lrilpioyoe ," 

In  connection  with  this  last  section  it  becomes  nec- 
essary to  determine  just  what  the  bonding  company  intends  by  the 
term  "employee,"  Linos  2G,  27,  28  and  29  of  this  bond  form 
state: 

"1,  By  reason  of  any  dlshonost,  fraud- 
ulent or  criminal  act  of  any  officer  or 
employe o of  tho  Insured,  or  of  any  duly 
elected  or  appointed  attorneys  of  the 
Insured  (such  officers , employees  and 
attorneys  bo ing  hereinafter  called 
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Employ oca ) . including  loss  of  property 
by  reason  of  any  such  act  of  any  such 
Employee,  whether  acting  independently 
or  in  collusion  or  combination  with  any 
other  person  or  porsons,"  (Underscoring 
ours • ) 

Although  the  word  "director"  does  not  appear  among 
those  who  are  to  be  called  employees , wo  bolievo  it  to  bo 
included  in  the  word  "officer*"  A director  is  defined  in 
this  state  in  the  case  of  State  v,  Bode,  113  S,  Vi,  (2d)  805, 

1.  c,  808,  Whore  in  it  is  held: 

Furthermore,  the  word  ’director’ 

Is  defined  as  follows: 

" ’Ono  who,  or  that  which  directs*’ 

18  C.  J*  1046. 

• 

"’Ono  who  directs;  ono  who  regulates, 
guides  or  orders;  a manager  or  super- 
intendent,’ Webster’s  Now  International 
Dictionary. 

"'One  who,  or  that  which  directs;  exp., 
a chief  administrative  official,’  1 Now 
Century  Dictionary," 

We  are  therefore  of  the  notion  that  directors  are  in- 
cluded in  the  term  "officers"  for  tho  purposes  of  this  bond 
form  and  as  such  are  classified  as  employees  thereunder.  This 
being  so,  we  do  not  believe  lines  101  and  102  to  be  in  conflict 
with  the  intent  of  Section  29  of  House  Bill  481,  supra. 


Conclusion 

It  is,  therefore,  tho  opinion  of  this  department  that 
lines  92  and  93  are  competent  to  satisfy  Section  29  of  House 
Bill  481  on  the  subject  of  pecuniary  losses  arising  due  to  an 
omission  of  duty  on  the  part  of  a director,  officer,  employee 
or  agent. 


It  is  further  the  opinion  of  this  department  that 
under  Savings  and  Loan  Blanket  Bond,  Standard  Form  No*  22, 
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director's  are  included  in  the  terra  ’’officers”  and  as  such 
are  to  be  classified  as  employees  for  the  purposes  of  the 
bond.  Therefore,  lines  101  and  102  are  not  in  conflict  with 
Section  29  of  House  Dill  481, 


Respectfully  submitted. 


J.  MARTIN  AHDERSON 
Assistant  Attorney  General 


APPROVED: 


JV  E.  TAYLOR 
Attorney  General 
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SAVINGS  AND  LOAN  SUPERVISION;  Holder  of  Installment  Shares  retired 

"by  directors  of  association  entitled 
; to  receive  full  value  thereof  and 

\ * ' earnings  to  date  of  retirement. 


Aupust  2G,  1940  I 

’ A 


Honorable  P,  'll,  Horton,  Supervisor 
Division  of  Savings  and  Loan  Supervision 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Sir; 

’V©  hereby  acknowledge  receipt  of  your  request  for 
an  opinion  which  reads  as  follows; 

"Ac  Supervisor  of  the  Division  of  Savings 
and  Loan  Supervision  of  Missouri,  X desire 
an  opinion  on  a question  now  before  me  for 
determination, 

"The  board  of  Directors  of  the  St.  Charles 
Building  and  Loan  Association  of  St.  Charles, 
Missouri,  as  of  Dept ember  50,  1944,  called 
for  retirement  all  outstanding'  free  Install- 
ment shares,  giving  the  holders  thereof  a 
choice  of  cash,  or  Optional  shares,  in  lion 

thereof. 

• \ 

"Retirement  value  was  computed  on  the  basis 
of  Withdrawal  Value  as  of  June  50,  1944, 
with  no  earnings  being  allowed  from  that 
date  to  September  50,  1944,  However  earn in  .s 
were  paid  and  credited  to  all  other  shares 
for  that  period, 

" ‘Withdrawal  Value,*  as  applicable  to  shares 
in  Building,  Savings,  and  Loan  associations, 
is  the  amount  payable  to  the  shareholder 
should  he  voluntarily  withdraw  from  the 
association  prior  to  the  maturity  of  the 
Shares.  This  value  is  the  actual,  or  book 
value,  less  a portion  of  the  earnings 
allocated  as  a penalty  for  not  completing 
the  contract  to  purchase  the  shares. 
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"The  power  of  the  board  to  retire  the 
shares  Is  not  questioned,  as  such  power 
is  clearly  granted  under  Section  3223, 
Revised  Statutes  of  1939,  this  section 
also  setting  out  the  basis  on  which  shares 
shall  be  retired.  Reading  in  par£  as 
follows : 

" * and  provided  further,  that 

the  matured  shareholders  3hall  be 
entitled  to  receive  and  shall  be 
paid  the  full  value  of  their  shares 
at  the  time,  — ’ 

"The  shares  in  question  were  retired  by 
order  of  the  Board  of  Directors,  and  at 
a value  less  than  the  full  value,  with  no 
earnings  allowed  for  the 'period  June  30, 
1944  to  September  50,  1944. 

"It  would  appear  this  was  an  Involuntary 
withdrawal  on  the  part  of  the  shareholder 
and  should  have  received  the  full  value  of 
the  shares  plus  earnings  to  the  date  of 
retirement. 


"While  the  earnings  for  the  period  June  30 
to  September  30  is  not  specifically  covered 
by  the  above  section  of  the  Statutes,  Section 
32  of  the  By-Laws  of  the  association  reads  as 
follows: 

»»Si:CTI0i?  32*  MOHTaILY  INSTALLMENT 
SHARES . WITHDRAWALS . 

"Monthly  Installment  Shares  may  be 
withdrawn  by  the  shareholder  at  any 
time,  upon  giving  thirty  days1  notice  - 
in  writing  of  such  intention  'to  with- 
draw, subject,  however,  to  the  1 irrita- 
tions of  Section  36  of  these  By-Laws, 
and  when  so  withdrawn  the  shareholder 
shall  be  entitled  to  receive  the  Duos 
paid  on  such  shares  plus  the  dividends 
which  may  have  been  irrevocably  credited 
on  such  shares  prior  to  the  date  of  such 
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withdrawal,  provided,  however,  that 
if  such  Monthly  Installment  Shares 
shall  be  withdrawn  within  one  year 
from  the  date  of  the  issuance  there- 
of, a . discount  of  five  per  cent-,  of 
the  dues  paid  on  such  shares  shall  bo 
, deducted  from  the  amount  which  such 
withdrawing  shareholder  shall  be  en- 
titled to  receive. 

"After  the  expiration  of  two  years 
from  the  date  of  the  issuance  thereof 
■ dividends  shall  be  irrevocably  credited 
on  Monthly  Installment  Shares  at  such 
rate  as  may  be  determined  by  the  Board 
of  Directors,  such  dividends,  however, 
prior  to  the  expiration  of  six  years 
from  the  date  of  the  issuance  of  such 
shares  shall  not  exceed  five  per  cent, 
per  annum. 

"Monthly  Installment  shares  may,  by 
order  of  the  Board  of  Directors,  be 
called  in  for  cancellation  at  any  time 
after  the  expiration  of  three  years 
from  the  date  of  the  Issuance  thereof, 
regardless  of  whether  or  not  the  member 
owning  such  shares  has  filed  an  applica- 
tion for  their  withdrawal  and,  when  so 
called  in  for  cancellation,  shall  be 
redeemed  at  the  amount  of  Dues  paid  on 
account  of  such  shares  plus  the  divi- 
dends accrued  thereon  to  the  designated 
date  of  cancellation. 

"Pines  due  by  withdrawing  members  shall 
in  all  cases  be  deducted  from  the  amount 
which  such  withdrawing  member  shall  be 
entitled  to  receive  under 'the  provisions 
of  this  section.  Pines  already  paid  shall 
not  be  refunded.1 

"The  Board  of  Directors  have  taken  the  position 
that  the  shareholders  accepted  either  an  Optional 
share  account,  or  cash,  for  their  Installment 
shares,  and  that  such  acceptance  by  them  made  the 


Horton 


August  26,  1946 


Hon , F . H . 


-4- 


transaction  a voluntary  withdrawal  by  the 
shareholder. 

f 

"The  Department  has  held  that  this  action, 
having  been  Initiated  by  the  Board  of 
Directors,  was  retirement  of  shares  by 
them,  and  that  they  were  not  justified  in 
computing  the  values  on  the  Withdrawal 
basis.  Also,  in  view  of  provision  in  Sec- 
tion 32  of  til©  association  By-Laws  providing 
that  earnings  shall  be  allowed  to  the  desig- 
nated date  of  cancellation,  it  would  appear 
earnings  should  have  been  allowed  to  September 
30,  1944. 

"A  copy  of  letter  sent  to  the  shareholders 
advising  them  of  the  action  by  the  Board  is 
attached  for  your  information, 

"Will  you  kindly  advise  me  if,  in  your  opin- 
ion, I am  correct  ii^  assuming  those  shares 
should  have  been  retired  at  their  full  value, 
including  earnings  to  the  date  of  retirement 


Prom  the  contents  of  your  letter  It  is  an  inescapable 
conclusion  that  the  Free  Installment  shares  were  not  voluntarily 
withdrawn.  The  Withdrawal  Value,  therefore,  is  not  the  proper 
basis  for  computing  the  retirement  value  of  these  shares. 

v 

You  refer  to  Section  0223,  R.S.  ho.  1939,  and  we  note  that 
that  section  has  been  amended  in  part  and  reenacted  In  the  Laws 
of  1943,  at  page  334,  Section  4,  wherein  it  is  provided: 


"Each  shareholder  shall  pay  to  said  corporation 
at  or  before  each  stated  meeting  of  the  directors 
or  at  such  time  as  may  be  provided  in  the  by-lav/s, 
as  a contribution  to  the  capital  thereof,  the 
sum  fixed  a3  dues  for  each  and  every  share  held 
by  him.  The  board  of  directors  of  each  associa- 
tion shall  make  semi-annually  such  appropriations 
for  reserves  as  may  be  required  by  law  or  deemed 
advisable  and  then  shall  make  in  its  discretion 
apportionment  of  net  earnings  to  outstanding 
shares  In  the  ratio  the  book  value  of  each  share 
bears  to  the  total  book  value  of  all  shares, 
except  shares  pledged  in  connection  with  real 
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estate  loans  which  are  outstanding  on  the 
effective  date  of  this  act,  and  which  shares 
so  pledged  may  ho  credited  with  dividends  at 
a rate  greater  than  the  rate  at  which  divi- 
dends are  credited  to  other  shares.  All 
earnings  so  apportioned  or  distributed,  hut 
not  paid  in  cash,  shall  be  added  to  the 
individual  share  accounts,  becoming  a part 
of  the  book  value  and  capital  account  and  so 
appearing  on  the  records  of  the  association. 

And  all  amounts  carried  by  any  association, 
upon  its  books,  upon  the  effective  date  of 
this  act,  which  actually  represent  earnings 
apportionable  for  a previous  semi-annual 
period  or  periods  to  a particular  share  or 
class  of  share  accounts  but  which  have  not 
been  credited  thereto,  shall  be  apportioned 
and  credited  before  the  expiration  of  the 
current  semi-annual  period;  provided,  how- 
ever that  any  association  which,  at  the 
effective  date  of  this  Act,  has  outstanding 
monthly  installment  shares  may  continue 
allocating  from  not  earnings,  after  required 
reserve  appropriations,  dividends  to  such 
Installment  shares  at  a rate  greater  than  the 
rate  at  which  it  allocates  dividends  to  other 
classes  of  shares  until  such  outstanding  in- 
stallment shares  are  fully  paid,  \7hone ver 
an  unpledged  share  shall  reach  its  maturity, 
all  payments  thereon  shall  cease  and  the 
holder  of  such  stock  may  withdraw  the  same 
as  provided  in  this  law.  If  not  so  with- 
drawn, such  matured  stock  shall  be  and  be- 
come fully  paid  stock  of  the  association  in 
a sura  equal  to  the  matured  value  of  said 
shares;  PR0VXD3HD,  HO’HSVER,  that  at  no  time 
shall  more  than  one-half  of  the  funds  in  the 
treasury  be  applicable  to  the  payment  of  such 
matured  shares  without  the  consent  of  the  directors; 
AND  PROVIDED  further , that  the  directors  of  said 
corporation  may , at  'tlieTr-" discretion  , under  rules 
made  by  them,  retire  - the  unpledged'  Tull  paid  shares , 
or  prepaid  shares , at  any  time , and  may  in  like 
manner  retire  InstaTTmont  shares  at  any  jHjugT  after 
the  expiration  "ox1  three  years  from  the  date  of  the 
Tsana  thereof  by  enforc ing  the  v;i thdrawal  of  the 
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same ; AHD  PROVIDED  further,  that  the  matured 
shareho  Yde r 3~~3hal  1~ be  entTtlecTTo  receive  and 
shall  bo"  paid  the  fuXl  value  of  their  shares 
at'  the  tine,  leS3  all  fines  axl<3  tdeir  pro- 
portionate pari  "of  any  lo a's . the  particular 
shares  to  be  so  Involuntarily  retired  shall 
be  determined  under  such  regulations  as  the 
directors  may  proscribe.  Borrowing  share- 
holders, for  each  share  borrowed  upon,  shall, 
in  addition  to  the  dues  aforesaid,  pay  the 
stated  periodical  payment  of  interest,  and  in 
associations  in  which  the  premium  is  paid  by 
installments,  the  periodical  payment  of 
premium  agreed  upon  until  such  shares  shall 
reach  the  ultimate  value  thereof,  when  said 
shares  and  said  loan  shall  bo  declared  cancelled 
and  satisfied.  And  association  may,  in  its  by- 
laws, provide  that  the  holders  of  free  or  un- 
borrowed shares  shall  not  receive  any  more  than 
the  face  value  of  their  shares  less  the  average 
premium  paid  by  the  borrowers  of  the  association 
up  to  date;  AED  PROVIDED  further,  that  when  any 
shares  of  stock  of  an  association  have,  in  the 
opinion  of  the  board  of  'directors,  reached  their 
ultimate  value,  such  fadt  shall  be  reported  to 
the  supervisor  of  building  and  loan  associations; 
and  no  stock  shall  be  matured  or  money  paid  there- 
on except  with  the  consent  and  approval  of  said 
supervisor  of  building  and  loan  associations* 

An  association  may  by  agreement  with  a shareholder 
pay  the  value  of  matured  shares  to  the  shareholder 
in  agreed  monthly  installments;  and  where  there  is 
such  agreement  the  association  shall  not  be  required 
to  make  any  other  payments’ in  the  repurchase  of  such 
matured  shares,  notwithstanding  any  other  provision 
of  this  chapter.’*  (Underscoring  ours.) 


We  have  underscored  that  part  included  by  your  correspondence 
plus  a statement  which  applies  to  the  present  situation  and  pro- 
vides that,  if  the  directors  at  their  discretion  retire  install- 
ment shares,  they  do  so  by  enforcing  the  withdrawal  of  such  shares, 
which  is  sufficient  to  show  the  involuntary  nature  of  the  retire- 
ment. Having  been  so  retired,  the  matured  shareholders  are  then 
entitled  to  receive  and  be  paid  the  full  value  of  their  shares 
at  the  time  of  their  retirement.  Their  retirement  was  called  for 
as  of  September  60,  1944,  and  the  holders  of  these  retired  shares 
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arc  entitled  to  their  part  of  tho  earnings  to  that  date. 

We  note  the  third  paragraph  of  Section  32  of  the  By-Laws 
concerning  Ilonthly  Installment  Shares  and  .Withdrawals-  Is  a 
rewording  of  the  underscored  portion  of  Section  8223,  supra, 
and  it  is  under  this  section  and  paragraph  that  the  retirement 
was  undertaken. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that, 
when  the  directors  of  a building  (savings)  and  loan  association 
call  for  the  retirement  of  outstanding  Installment  Shares,  they 
are  to  be  retired  at  their  full  value,  plus  earnings  to  the  date 
of  retirement. 


Rospec t fully  submitted , 


J.  MARTIN  ANDERSON 

Assistant  Attorney  General 


APPROVED  * 


J.  E.  TAYLOR  “ 
Attorney  General 
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INDIGENT  INSANE*  Under  §,  B.  No.  284  the  probate  court  is  the  only  court 

COUNTY  COURT*  which  has  the  power  to  commit  indigent  insane. 

PROBATE  COURT* 


July  31,  1946 


•i 

% 

Honorable  George  H»  Hubbell 
Judge  and  e'  -olTicio  clerk 
Probate  Court,  Grundy  County 
Trenton,  Missouri 

Dear  Sir  * 


he  received  your  letter  of  recent  date  which 
submitted  to  this  department  the  following  question  for 
answer.  VJe  quote* 

’’Has  the  Probate  Court  the  consitutional 
authority  and  jurisdiction,  under  Article 
V of  the  Constitution,  194-5,  to  commit 
indigent  insane  persons  to  a state  hospital 
for  the  insane?" 


A brief  analysis  of  the  Probate  Court  and  the 
County  Court  will  be  necessary  and  pertinent  to  a solution  of 
the  problem  presented  by  your  question. 

We  will  not  undertake  to  examine  the  historical  back- 
ground of  the  two  courts  for  the  reason  that  we  believe  that, 
while  such  history  is  interesting  from  a scholarly  standpoint, 
it  has  no  particular  bearing  upon  the  present  problem. 


The  Pro >ate  Court  was  first  recognized  as  a constitu- 
tionally croated  court'  by  the  constitution  of  1375,  therein  the 
framers  of  the  constitution  provided  Section  34,  Article  VI, 
which  was  subsequently  approved  by  the  sovereign  power.  This 
section  provided  for  the  jurisdiction  and  powers  of  the  Probate 
Court  at  that  time  and  under  the  constitution  of  1375,  Said 
section  reads  as  follows* 

**i'ro!m  © courts,  jurisdiction  and  powers.— 

The  General  Assembly  shall  establish  in 
evory  county  a probate  court, which  shall 
be  a court  of  record,  and  consist  of  on© 
judge,  who  shall  be  elected.  Said  court 
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shall  have  jurisdiction  over  all  matters 
pertaining  to  probate  business,  to  grant-  ' 
ing  letters  testamentary  and  of  adminis- 
tration, the  appointment  of  guardians  and 
curators  of  minors  and  persons  of  unsound 
mind,  settling  the  accounts  of  execut- 
ors, administrators,  curators  said  guard- 
ians J and  the  sale  or  leasing  of  lands 
by  administrators,  curators  and  guard- 
ians j and  also  jurisdiction  over  all 
matters -relating  to  apprentice's*  Pro- 
vided, That  until  the  General  Assembly 
shall  provide  by  law  for  a uniform  sys- 
tem of  probkte  courts,  the  jurisdiction 
pf  probate  courts  heretofore  established 
shall  remain  as  now  provided  by  law." 

After  analysing  you  question  under  the  constitutional 
provision  quoted  supra,  and  the  statutes  in  existence  and  in  ef- 
fect prior  to  the  adoption  of  the  1945  constitution,  we  find  the 
courts  holding  directly  that  the  county  court  was  the  only  court 
that  possessed  the  power  to  commit  indigent  insane  to  state 
hospitals  or  proper  asylums.  In  TJssery  v.  Haynes,  344  Mo,  530, 
127  S,  W.  2d,  410,  the  Supreme  Court,  at  1.  c.  417,  made  the  fol 
lowing  statement* 

"In  the  matter  of  exaxaining  into  and 
determining  the  question  whether 
plaintiff  should  be  committed  to  the 
hospital  the  comity  court  had  juris- 
diction of  the  subject  matter.  The 
statute  gave  it  jurisdiction  of  that 
class  of  cases*  * * * n 

Obviously,  the  Supreme  Court  of  Missouri  acknowledged 
the  power  of  the  county  court;  to  coraait  indigent  insane  as  an 
exclusive  power  by  reason  of  Section  9328,  R.  S.  Mo*  1939,  then 
in  effect,  which  vested  in  the  county  court  this  power  to  commit 
Other  and  later  cases  acknowledging  that  the  county  court  alone 
had  the  powor  to  commit  indigent  insane  by  reason  of  the  statute 
are*  Van  Loo  v.  Osage  County,  346  Mo*  358,  141  S,  W,  2d  805} 
Downey  v.  Schrader,  102  S*  17,  2d  320,  353  Mo.  40;  State  ex  rel. 
Moser  v.  Montgomery,  186  S.  -W,  2d  553,  1*  c»  554.  There  is  no 
question  but  that  up. to  this  time  only  the  county  courts  could 
com it  the  indigent  insane  and  the  probate  courts  were  denied 
jurisdiction  over  the  subject  matter  of  committing  indigent 
insane.  The  Constitution  of  Missouri,  1945,  contains  Section  16, 
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Article  V,  which  now  defines  and  limits  the  jurisdiction  of 
the  probate  courts  in  this  state.  Said  section  reads  as  fol- 
lows t 

"Probate  Courts— Jurisdiction,— There 
shall  be  a probate  court  in  each  county 
with  jurisdiction  of  all  matters  per- 
taining to  probate  busines a,  to  grant- 
ing letters  testamentary  and  of  adminis- 
tration, the  appointment  of  guardians 
and  curators  of  minors  and  persons  of 
unsound  mind,  settling  the  accounts  of 
executors,  administrators,  curators  and 
guardians,  and  the  rale  or  leasing  of 
lands  by  executors,  administrators, 
curators  and  guardians,  and  of  such 
other  matters  as  are  provided  in  this 
Constitution,"  f 

Under  the  two  sections  of  the  constitution,  that  sec- 
tion from  the  constitution  of  1875  and  tlwt  section  of  the  con- 
stitution from  1945,  we  see  that  there  is  no  direct  prohibition 
against  the  probate  courts  acting  over  the  subject  matter  of  com- 
mitting indigent  insane,  nor  do  either  of  the  constitutional  sec- 
tions contain  a direction  to  the  probate  court  that  said  court 
act  over  the  subject  matter  of  committing  indigent  insane.  That 
is  the  present  status  of  the  probate  court  in  relation  to  this 
matter.  In  other  words,  there  was  no  constitutional  or  statutory 
authority,  up  until  July  1,  1940,  which  prohibited  or  directed 
probate  courts  concerning  the  subject  matter  of  committing  in- 
digent insane* 

Let  us  return  to  the  county  courts  and  examine  their 
course  in  this  matter*  The  county  courts,  as  pointed  out  in  the 
cases  supra,  were  recognised  under  the  constitution  of  1875  and 
Section  9323,  R»  S,  Ho,  1939.,  in  effect  up  until  July  1,  1946, 
as  the  only  court  with  power  to  commit  indigent  insane*  As 
pointed  out  in  the  cases  supra,  this  power  of  the  county  court  to 
commit  indigent  insane  came  into  being  by  reason  of  Section  9520, 

R,  S,  Mo*  1939,  which  provided  in  part  as  follows* 

"The  several  county  courts  shall  have 

power  to  send  to  a state  hospital  such 

of  their  insane  poor  as  may  be  entitled  » 

to  admission  thereto.  ********* 
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The  constitutionality  of  this  power  of  the  county 
Court  to  commit  indigent  insane  has  boon  tested  in  the  Van  Loo 
case,  cited  supra.  The  court  held  that  these  statutes  empower- 
ing the  county  court  to  commit  indigent  insane  were  valid  statutes 
because  they  were  enacted  in  furtherance  of  the  constitutional 
provisions  which  allowed  the  county  court  to  transact  all  county 
business.  Sec.  36,  Article  VI,  Constitution  of  1675,  provides! 

"County  courts. — In  each  county  there 
shall  be  a county  court,  which  shall 
be  a court  of  record,  and  shall  have 
jurisdiction  to  transact  all  county 
and  such  other  business  as  may  be  pre- 
scribed by  law.  The  court  shall1 con- 
sist of  one  or  more  judges,  not  exceed- 
ing throe,  of  whom  the  probate  judge 
may  be  one,  as  may  be  provided  by  law," 

As  the  county  court,  upon  the  committing  of  an  indigent 
insane,  would  subject  the  cinuyty  revenue  to  this  burden,  this  con- 
stituted county  business  anp.  was  a power  exercised  by  the  county 
court  by  its  jurisdiction  over  this  matter,  by  reason  of  the  con- 
stitution and  statute,  supra* 

There  is  no  constitutional  provision  in  either  the  con- 
stitution of  1875,  or  the  constitution  of  1945,  which  directs  or 
prohibits  the  county  court  in  talcing  jurisdiction  of  the  committing 
of  indigent  insane* 

Ther  efore,  wo  see  by  our  analysis  that  the  county  court, 
until  July  1,  1946,  was  the  only  court  that  had  the  power  to  commit 
indigent  insane  and  that  power  came  into  being  through  the  legisla- 
tive enactment  of  Section  9328,  P,  S'*  Mo*  1939. 

Our  problem  now  is,  what  is  the  status  of  these  two  courts, 
the  probate  court  and  the  county  court,  as  to  the  power  to  commit 
indigent  insane  under  the  statutes  now  in  effect  and  the  constitutional 
provisions  now  in  effect.  The  legislature,  under  Senate  Bill  Ho.  284, 
has  placed  the  p error  of  committing  indigent  insane  within  the  juris- 
diction of  the  probate  courts.  Senate  Bill  No*  284  repealed  all  sec- 
tions of  the  Missouri  Statutes  which,  dealt  -with  the  power  to  commit 
indigent  insane  in  county  courts,  and  placed  this  power  in  the  probate 
courts*  We  must  now  examine  the  law  to  see  whether  or  not  this  trans- 
fer of  the  power  to  commit  indigent  insane  from  the  county  courts  to 
the  probate  courts,  by  reason  of  Senate  Bill  Ho.  204,  is  an  of  ective 
transfer  of  power. 

/ { 

Keeping  in  mind  the  constitutional  provisions  quoted  supra, 
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and  what  they  provide,  we  cone  to  the  general  principles  of 
constitutional  law  to  find  the  extent  the  legislature  my  go 
in  enacting  laws  under  constitutional  provisions.  The  general 
rule  of  constitutional  law,  in  regard  to  what  laws  the  legis- 
lature my  pass,  is  that  the  legislature  possesses  all  legis- 
lative powers  not  prohibited  by  the  constitution,  either  expressly 
or  by  necessary  implication*  State  ex  rel.  Crutcher  v,  Koeln, 

61  S.  W,  '2d  750,  332  ho.  1229.  A similar  statement  of  the  rule 
is  found  in  State  ex  rel.  Gaines  v.  Canada,  113  S.  W.  2d  783, 

342  Mo.  121,  whore  the  court  hold "that  the  Mi ssori  Constitution 
is  a limitation  on,  and  not  a grant,  of  legislative  power  and, 
therefore,  the  legislature  can  enact  any  law  not  expressly  or 
impliedly  prohibited  by  the  federal  or  Missouri  Constitution. 

In  other  words,  all  legislative  authority  not  denied  the  General 
Assembly  by  the  constitution  resides  in  the  General  Assembly, 
Further,  the  legislature  needs  no  specific  constitutional  au- 
thorization for  its  enactment,  only  such  enactments  must  not 
contravene  any  prohibition  of  the  federal  or  state  constitutions 
which  are  either  expressed  or  impliedly  contained  therein.  In 
other  words,  the  legislature  my  pass  any  law  not  prohibited  by 
the  constitution,  and  the  constitution  need  not  affirmatively 
coranand  the  law  in  order  that  It  be  valid.  It  is  only  necessary 
that  the  constitution  does  not' prohibit  the  legislature’s  act. 

With  that  .general  rule  of  constitutional  law  in  mind, 
we  turn  again  to  the  Downey  case  cited  supra  and,  at  1.  c.  323, 
t re  find,  the  following  statement  of  the  Supreme  Court  of  Missouri s 

"*  * * "'The  general  authorities  show 
such  lunacy  inquisitions  are  governed  by 
statute,  28  Am.  Jur.  dec.  10,  p.  G61j 
and  that  historically  the  power  was 
derived  from  the  Kings  of  England, 
thence  passed  to  the  chancellor,  and  in 
this  coufitry  to  the  people  who  have 
'.left  it  with  the  .Legislature.  32  C,  J. 

Sec.  1G2,  165,  pp.  626,  628.  The  legis- 
lature has  implemented  the  power  through 
, the  county  court  and  probate  bourt  stat- 

utes mentioned  in  the  beginning.  * * * " 

Summarizing  the  above  discussion,  we  find  that  there  is 
no  direct  prohibition,  nor  any  implied  prohibition  in  the  consti- 
tutional provisions  relating  to  the  probate  court  or  to  the  county 
court  which  would  be  contravened  by  the  placing  of  the  power  to 
commit  indigent  insane  within  the  jurisdiction  of  probate  courts. 
As  the  constitutional .provisions  show,  the  probate  courts  have 
the  power  to  appoint  guardians  and  curators  of  insane  persons,  not 
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only  as  to  their  property,  but,  under  the  Redmond  case,  225 
Ho.  721,  126  S.  W.  159,  also,  ‘the  probate  court  nay  appoint 
guardians  as  to  the  person.  Further,  under  the  statutes  the 
probate  court  has  the  power  to  hold  insanity-  hearings.  Sec- 
tion 447,  R.  S.  Ho.  1939.  The  power  to  appoint  guardians  by 
the  probate  court  is  found  in  the  Laws  of  1941,  page  237,  Sec- 
tion 4-51.  The  probate  court  nay  sum  arily  restrain  the 
dangerously  insane.  Section  497,  R.  S.  Ho,  1939.  In  fact  all 
of  Article  XVIII,  Chapter  1,  R.  S»  Mo.  1939,  provides  for  the 
different  powers  of  the  probate  court  in  dealing  with  insane 
persons,  both  as  to  their  estate  and  their  person.  Why  should 
the  final  power  to  commit  indigent  insane  be  denied  the  probate 
court?  We  see  no  reason  for  constitutionally  denying  the  pro- 
bate court  this  power. 

Lacking  as  we  do  any  direct  or  implied  prohibition 
of  the  probate  courts  to  commit  indigent  insane,  we  can  see  no 
reason  why  - - in  view  of  all  their  statutory  powers  in  regard 
to  insane,  whether  indigent  or  not  - - the  legislature  may  not 
grant  to  the  probate  court  the  power  to  commit  an  indigent  in- 
sane person.  We  see  by  the  last  quotation  from  the  Downey  case, 
cited  supra,  that  the  power  to  deal  with  the  insane  was  left 
with  the  legislature.  The  legislature,  in  the  exercise  of  that 
power  to  deal  with  insane  persons,  placed  the  power  to  commit 
within  the  jurisdiction  of  the  probate  court,  by  reason  of 
Senate  Bill  Ho,  204.  Said  bill  provides,  page  3,  Section  9328s 

"The  probate  courts  of  the  several 
counties  shall  have  power  to  send  to 
a state  hospital  such  of  the  insane 
poor  of  their  respective  counties 
as  may  be  entitled  to  admission 
thereto*  *******  ” 
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In  our  opinion  Senate  Bill  Ho.  204  is  a valid  and  con- 
stitutional lav/,  granting  to  the  probate  courts 'the  power  to  com- 
mit indigent  insane,  for  the  reasons  set  out  in  the  discussion 
above. 


Respectfully  submitted. 


APPROVED  s 


J.  E.  TAYLOR 
Attorney  General 


41  LIAM  0.  BLAIR 
Assistant  Attorney  General 
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TOWNSHIP j Not  authorized  to  appropriate  township  funds  to  make 

deposit  in  county  treasury  of  sum  fixed  by  county  court 
as  probable  amount  of  damages  to  landowners  in  a pro- 
ceeding on  petition  of  12  freeholders  of  township  to 
establish  road  ordered  established  at  cost  of  petitioners. 


January  10,  1946 


Honorable  David  E,  Inipey 
Prosecuting  Attorney 
Texas  C ounty 
Houston,  Missouri 


Dear  Dir* 


Receipt  of  your  request  for  an  opinion  from  this 
department  i3  hereby  acknowledged,  which  reads  as  follows: 

" I request  the  opinion  of  the  Attorney 
General  whether  the  trustees  of  a 
township  in  a county  under  township 
organization  may  appropriate  township  - 
funds  to  rnako  the  deposit  in  the  county 
treasury  of  the  sum  fixed  by  the  County 
court  as  the  probable  amount  of  damages 
to  land  owners  in  a proceeding  on  the 
petition  of  at  least  twelve  freeholders 
of  the  township  to  establish  a public 
road  ordered  established  at  the  cost  of 
the  petitioners,” 

The  situation  referred  to  in  your  letter  is  covorod 
by  Section  8475,  It,  S,  Mo,  1939,  which  provides: 

"When  the  petition  required  by  section 
8474  of  this  article  is  presented,  upon 
proof  of  this  notice  having  boon  given 
as  required  by  section  0474,  and  if  no 
romonstranco , as  herein  mentioned,  is 
presonted,  and  if  the  petitioners  give 
the  right  of  way  for  said  proposed  ros^d 
or  pay  into  the  county  treasury  an 
amount  of  money  equal  to  the  whole 
amount  of  damages  claimed  by  landowners 
through  whose  land  said  proposed  road 
would  run,  the  court  must,  without 
discretion  to  do  otherwise,  open  said 
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road  and  the  court  shall  thereupon 
proceed  as  In  this  section  hereinafter 
provided  in  cases  where  upon  a hearing 
the  court  finds  it  necessary  to  estab* 
lish  a roadj  and  If  a remonstrance  be, 
presented,  signed  by  twelve  or  more 
freeholders  residing  in  the  municipal 
township  or  townships  through  which  it 
is  proposed  to  establish  said  road, 
three  of  whom  shall  reside  in  tho  Im- 
mediate neighborhood,  the  court  shall 
hoar  such  witness  as  the  respective 
parties  may  produce  in  regard  to  the 
public  necessity,  practicability  and 
probable  damages,  if  any  claimed,  to 
the  owner  of  the  land  through  which  it 
is  proposed  to  establish  said  road,  and 
the  expense  of  establishing  and  build- 
ing same,  including  bridges  and  culverts 
therein;  and  if  tho  court,  upon  the  hear- 
ing, shall  find  tho  facts  in  the  case  do 
not  justify  the  -establishing  of  the  road 
at  the  expense  of  the  county  or  of  the 
petitioners,  tho  proceedings  shall  be  dis- 
missed; but  if  tho  c ourt  upon  said  hear in 
shall  find  tho  f a c t s "cLo^j  us  t If  y the  os  tab 
Ilahlng  of  said  road,  either  at  the'  ex- 
pense of  tho  count;.,  or  of  the  petitionors . 
or  both,  it  shall  make  an  order  accord- 
ingly, If  tho  court  f intis  HT  nocesoary 
to  establish  said  road  at  the  expense  of 
tho  county,  or  i£  it_  be  found  necessary 
to  establish  samo  eltKor  wholly  or  part  k 
at  the  expense  of  tao  petitioners  and 
said  petitioners  pay  into  tho  county 
treasury,  on  or  before  a time  to  be  fixed 
the  court,  the  probable  amount  of 
damages , ascertained  as  aforesaid',  or  a 
sum  to  be  fixed  by  the  court,  to  the  use 
of  the  owners  of  said  lands,  then,  in 
either  event,  tho  court  shall  make  an 
order  directing  tho  bounty  highway  engi- 
noer,  within  sixty  days  thereafter,  to 
view,  mark  out  and  survey  such  road,  take 
all  relinquishments  of  tho  right  of  way 
of  those  who  will  give  tho  same,  and  take 
tho  names  of  all  owners  of  land,  through 
which  said  road  may  run,  and  who  have  not 
or  will  not  give  the  right  of  way, 
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and  the  amount  or  damages  claimod  by 
each  one  separately,  together  with  a 
description  by  section  and  subdivision 
thereof  of  the  lands  of  each  owner 
sought  to  be  taken,  and  also  the 
engineer's  estimate  of  the  cost  of 
bridges,  culverts  and  grading  that  may 
be  necessary  upon  such  road,  and  shall 
report  his  proceeding  in  the  premises, 
together  with  his  survey  and  plat  of 
said  road,  to  the  court  within  the  time 
last  above  provided.  If  it  shall  appear 
from  said  report  that  the  right  of  way 
has  beon  secured,  and  deeds  therefor 
filod,  or  that  the  damages  claimod  do 
not  exceed  the  amount  offered  by  the 
court  or  deposited  by  the  petitioners  as 
aforesaid,  or  both,  the  court  ^hall  order 
the  road  established.  All  relinquish- 
ments, deeds  and  plats  of  said  roads 
shall  bo  by  the  highway  engineer  filod 
in  the  office  of  the  county  clork  and 
shall  be  preserved  as  public  records,  and 
all  such  deeds  shall  bo  filod  and  record- 
ed In  the  office  of  the  recorder  of  deeds," 
(Underscoring  ours,} 

Upon  a thorough  reading  of  this  section  wo  can  find 
no  provision  whoroby  the  trustees  of  a towijship  are  authorized 
to  pay  into  the  county  troasury  a sum  of  money  estimated,  as  a ' 
probable  amount  of  damagos  to  landowners  in  such  a procoeding 
as  Is  presented  by  your  writing,  rlho  section  provides  rather 
that  the  ''said  petitioners  pay  Into  the  county  treasury,  on  or 
before  a time  to  be  fixed  by  tho  court,  the  probable  amount  of 
damagos,  ascertained  as  aforesaid,  or  a sum  to  bo  fixed  by  the 
court,  to  the  use  of  the  ownors  of  said  lands,”  which  provision 
is  exclusive  and  falls  under  the  well  known  rule  that  "the  ex- 
pression of  one  thing  is  the  exclusion  of  another,"  which  rule 
is  found  most  recently  In  Missouri  in  the  case  of  State  v.  Smith 
111  3.  W,  (2d)  513,  1,  c,  514, 

A township  board  cannot  undertake  to  do  that  which  It 
is  not  authorized  to  do  by  law.  Tho  recent  case  of  Jensen  v. 
Wilson  Township,  Gentry  County,  145  S,  W,  (2d)  572,  1,  c.  374, 
holds i 


A township  board  functions  n6t  as 
a court  of  broad  jurisdiction  but  as  the 
agent  of  the  township  with  limited  authority. 
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Consequently,  it  is  even  more  essential 
that  its  authority  be  exorcised  in 
strict  compliance  with  the  powers  granted 
to  It,  Such  a board  comes  undor  the  same 
rule  as  a county  court,  A county  court 
is  only  the  agent  of  the  county  with  no 
powers  except  those  granted  and  limited 
by  law,  and  like  all  other  agents,  it 
must  pursue  its  authority  and  act  within 
the  scope  of 'its  powers.  State  ox  rol, 

Quincy,  etc.,  Ry,  Co.  v.  Harris,  96  Mo, 

29,  8 3.  VJ.  794.  *• 

V/e  can  find  no  constitutional  or  statutory  atithority 
under  which  a township  board  may  appropriate  township  funds 
for  the  purpose  described  in  your  request* 


Conclusion 


It  is,  therefore,  the  opinion  of  this  department  that 
in  a proceeding  on  tho  petition  of  at  least  twelve  froeholders 
of  a township  to  establish  a public  road,  ordered  ostablished  at 
the  cost  of  the  petitioners,  the  sum  fixed  by  the  county  court 
as  the  probable  amount  of  damages  to  tho  landowners  should  be 
deposited  by  said  petitioners. 

It  Is  our  further  opinion  that  the  trustees  of  the 
township  in  a county  under  township  organization  may  not  appro- 
priate township  funds  in  the  proceeding  aforementioned. 


Respectfully  submitted, 


J.  MARTIN  ANN HRS ON 
Assistant  Attorney  General 


AiT  ROVED  s 


J E . TAYLOk 
Attorney  General 


JMAjEG 
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FACTORIES:  Sec.  10175,  R.  S.  Mo.  1939,  does  not  apply  to  employees 
of  an  electrical  construction  company  making  rural 
electrical  installations. 


July  22,  1940 


1 


FILED 


Mr,  Lon  N,  Irwin,  Director 
Division  of  Industrial  Inspection 
Department  of  Labor  and  Industrial  Relations 
State  Office  Building 
Jefferson  City,  Missouri 


Dear  Sir; 


This  will  acknowledge  receipt  of  your  letter  of  July  17, 
1946,  requesting  an  official  opinion  of  this  office,  and  read- 
ing as  follows: 

’’The  Associated  Industries  of  Missouri  is 
asking  for  an  interpretation  of  Boot ion 
10175  of  the  Missouri  statutes  referring 
to  the  employees  of  the  operators  of  all 
manufactories,  including  pluto  glass  manu- 
faotories  operated  in  this  state* 

”1  wish  you  would  give  us  an  opinion  of 
this  so  that  we  may  inform  the  Associated 
Industries  of  Missouri." 


The  letter  received  by  you  from  the  Associated  Industries 
of  Missouri  under  date  of  July  10,  194G,  ‘which  you.  enclosed, 
reads  as  follows: 


"section  10175  of  the  Missouri  Statutes  re- 
fers to  ’ employees  of  the  operators  of  all 
manufactories,  including  plate  glass  manu- 
factories operated  within  this  state.,’,..,’ 

We  would  like  an  official  interpretation  of 
whether  this  Section  is  construed,  to  apply 
to  employees  of  an  electrical  construction 
oompany  making  rural  electrical  installations. 
Their  work,  of  course,  does  not  include  manu- 
facturing of  any  products. 


"Should  the  employees  of  such  a company  be 
construed,  to-be  covered  by  this  Section  of  the 
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Statutes,  we  would  like  an  interpretation 
of  whether  or  not  employees  of  service  and 
other  types  of  non-manufacturing  organiza- 
tions are  likewise  considered  to  be  covered. 

V/e  have  in  mind  particularly  such  organiza- 
tions as  public  service  companies,  public 
utilities,  building  construction  companies, 
warehousing  establishments,  retail  and  whole- 
sale establishments  and  automobile  repair 
shops.” 

Section  10175,  j.U  8,  ho.  1959,  to  which  you  refer,  reads 
as  follows: 

"The  employees  of  the  operators  of  all  manu- 
factories, including  plate-glass  manufac-  - 
tories,  operated 'within  this  state  shall  be 
regularly  paid  in  full  of  all  wages  due  them 
at  least  once  in  every  fifteen  days,  in  law- 
ful money,  and  at  no  pay  day  shall  there  be 
withheld  from  the  earnings  of  any  employee 
any  sum  to  exceed  the  amount  due  him  for  his 
labor  for  five  days  next  preceding  any  such 
pay  day',  Any  such  operator  who  fails  and  re- 
fuses to  pay  his  employees,  their  agents,  as- 
signs or  anyone  duly  authorized  to  collect 
such,  wages',  as  in  this  section  provided, 
shall  become  immediately  liable  to  any  such 
employee,  his  agents  or  assigns  for  an  amount 
double  the  sum  due  such  employee  at  the  time 
of  su,ch  failure  to  pay  the  wages  due,  to  be 
recovered  by  civil  action  in  any  court  of 
competent  jurisdiction  within  this  state,  and 
no  employee,  within  the  meaning  of  this  sec- 
tion, shall  be  deemed  to  have  waived  any  right 
accruing  to  him  under  this  section  by  any  con- 
tract ho  may  make  contrary  to  the  provisions 
hereof.” 

\ . 

•'Manufactory"  is  defined  as; 

"A  building,  the  main  or  principal  design  or 
use  of  which  is  to  be  a place  for  producing 
articles  as  products  of  labor;  not  merely  a * 
place  where  something  may  be  made  by  hand  or 
machinery,  but  what  in  common  und erst an ding 
is  known  as  a ’factory.*”  Black’s  Law  Dic- 
tionary, page  1156. 
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"A  place  where  something  is  manufactured; 
a factory."*  Webster’s  International  Dic- 
tionary, Decond  tuition. 

" Factory”  is  defined  as: 

i 

"A  building,  or  collection  of  buildings, 
usually  with  its  equipment  or  plant,  ap- 
jjropriated  to  the  manufacture  of  goods; 
the  place  where  workmen  are  employed  in 
fabricating  goods,  wares  or  utensils."  * ' 

Webster’s  International  Dictionary,  Second 
Mition, 

In  Section  10 244,  K,  S.  JVlo,  1939,  it  is  provided: 

” * * * The  expression  ’factory’  means  any 
promises  where  steam,  water  or  other  mechani- 
cal power  Is  used  in  aid  of  any .manufactur- 
ing process  there  carried  on,  * *” 

Article  8,  Chapter  08,  II.  d,  Dio,  1^39,  of  which  Section 
10244  is  u part , is  entitled  ’’Sanitation  and  ventilation  when 
three  or  more  persons  are  employed.” 

It  is  clear  from  the  definitions  above  that  Section 
10175,  d,  S,  Dio,  1939,  does  not  apply  to  employees  of  an  elec- 
trical construction  company  making  rural  electrical  installa- 
tions. 

* 

The  expression  of  one  thing  is  the  exclusion  of  another 
in  the  construction  of  statutes,  Keane  v.  Dtrodtman,  87  8,  W« 
( 2d ) 195,  323  MO.  161. 

The  question  of  whether  or  not  such  organizations  as  pub- 
lic service  companies,  public  utilities,  building  construction 
companies,  warehousing  establishments , retail  and  wholesale 
establishments  and  automobile  repair  shops  are  to  be  included 
under  deetion  10175  depends  on  a matter  of  fact,  that  is, 
whether  Or  nOt , under  the  definitions  above  quoted,  the  par- 
ticular organization  is  conducting  business  as  a manufactory. 
In  any  case,  where  a factory  is  not  operated,  Section  10175 
does  not  apply. 

In  regard  to  the  time  of  payment  of  wages,  your  atten- 
tion is  invited  to  sections  5080  and  5081,  It.  S,  ho,  1939, 
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1,  Section  10175,  K.  3.  Mo.  1959,  does  not  apply  to  em- 
ployees of  an  electrical  construction  company  making  rural 
electrical  installations . 

2,  Employers  who  do  not  operate  a manufactory,  as  de- 
fined in  this  opinion,  or  their  employees,  are  not  affected 
by  the  provisions  of  , lection  10175,  H,  0,  Mo.  1959, 


Respectfully  submitted, 


APPROVED : 


o , 3 ■ j jUiil'l o , Jr, 
assistant  Attorney  General 


7i  e.  rarar 

Attorney  General 
CBBsIJR 


CORPORATIONS : IN 

LI CANO AS: 


The  District  No.  2,  Missouri  State  Nurses' 
Association  is  not  a charitable  organization 
and  is  subject  to  licensing  under  Sections 
10161  to  10164,  Rc  S.  Mo.  1939. 


September  11,  1946 


Mr,  Lon  N,  Irwin,  Commissioner 
Department  of  Labor  and  Industrial 
Inspection 

Jefferson  City,  Missouri 
Dear  Mr,  Irwins 


This  will  acknowledge  receipt  of  your  letter  of  recent  date 
requesting  an  opinion  of  this  department  on  the  following  question? 
Should  the  District  No,  2 State  Nurses*  Association  be  required 
to  comply  with  the  license  requirements  of  Section  10161,  R,  S*  Mo, 
1939? 

Section  10161  is  in  Article  2,  Chapter  68  of  the  Revised  Stat- 
utes of  1939,  and  reads,  in  part,  as  f ollows ? 


"Sec,  10161.  Kmployment  offices  or  agencies 
to  obtain  licenses— license  fees,  etc, 

"No  person,  firm  or  coporation  in  this  state 
shall  open,  operate  or  maintain  an  employ- 
ment office  or  agency  for  hire,  or  where  a 
fee  is  charged  to  either  applicants  for 
employment  or  for  help,  ’without  first  ob- 
taining a license  for  the  same  from  the 
state  commissioner  of  labor  and  industrial 
inspection.  » #" 

Section  10164,  R.  S,  Mo,  1939,  reads  as  follows? 


"Free  employment  bureaus  exempt 

"The  free  public  employment  bureaus  organized 
and  established,  or  to  be  organized  and  estab- 
lished in  this  state  by  the  commissioner  of 
labor  and  industrial  inspection,  or  charitable 
organizations,  shall  not  be  subject  to  the 
X^rovisions  of  the  three  preceding  sections," 

Under  the  broad  wording  of  Section  101G1,  supra,  we  think  there 
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is  no  question  but  that  the  Murses*  Association  would  bo  subject  to 
the  provisions  of  that  section  unless  it  Is  a charitable  organization 
and,  therefore#  exempt  under  Section  10164#  supra#  The  legal  issue 
to  be  determined  is#  therefore,  whether  the  District  Ho#  2 Missouri 
State  nurses*  Association  Is  a "charitable”  organisation# 

In  a very  recent  decision  of  the  Supreme  Court  of  Missouri  in 
the  case  of  the  Evangelical  Lutheran  Synod  of  Missouri  vs#  Hoelm 
handed  down  on  August  1#  1940#  wherein  the  nature  of  a charitable 
organization  was  discussed,  the  court  speaking  through  Allison#  J#, 
stated  that  whether  am  association  is  charitable  is  to  be  determined 
by  the  articles  of  association  and  by  v/hnfc  the  association’s  activ- 
ities  under  its  charter  have  been#  The  court  further  said  that  the 
primary  objective  in  any  search  to  determine  the  nature  of  such  in- 
stitution should  be  a determination  of  the  main  purpose  of  the  assoc- 
iation considering  it  is  a single  unit.  This  case  lias  not  been  re- 
ported as  yet#  therefore#  it  is  impossible  to  give  any  citation# 

With  these  cardinal  rules  for  the  determination  of  the  nature  of 
a charitable  institution  before  us#  we  proceed  to  an  examination  of 
the  facts  with  regard  to  the  ifurses*  Association*  The  petition  for 
a pro  forma  decree  of  incorporation  in  the  Circuit  Court  of  Jackson 
County,  Missouri#  September  Term#  1911#  stated  the  purposes  of  the 
organization  to  be  the  following* 


"(a)  To  maintain  the  highest  standard  of  the 
nursing  profession# 

"(b)  To  maintain  a code  of  ethics# 

"(c)  To  be  and  constitute  a nurses’  club  for 
the  promotion  of  friendship  and  fellowship 
among  nurses  and  for  such  benefits  as  may  be 
derived  from  organized  help  and  encouragement 
of  any  kind  whatever#  whenever  needed  among 
the  members# 

"(d)  To  found  and  maintain#  out  of  the  dues  of 
tho  membership#  a central  directory  of  nurses 
for  the  convenience  of  physicians  and  the  public 
generally,  in  readily  locating  a nurse  whenever 
one  is  needed#. 

"(q)  To  found  and  sustain  a library  for  the 
benefit  of  the  members. 

Hr)  To  engage  in  any  other  activity  appertain- 
ing to  any  of  the  objects  and  purposes  above  en- 
umerated# or  to  promote  any  undertaking,  within 
the  provisions  of  Article  X#  Chapter  33#  Revised 
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Statutes,  1909,  that  may  have  for  Its  object 
the  promotion  or  betterment  of  service  to 
the  public  generally  to  the  end  that  the 
sick  and  afflicted  may  best  be  cared  for  and 
tlieir  welfare  best  preserved,” 

In  examining  the  above,  it  will  bo  noted  that  the  only  purpose 
which  the  charter  states  is  solely  for  the  benefit  and  convenience 
of  persons,  other  than  members  of  the  Association,  is  paragraph  (d). 
The  entire  unit  purpose  of  the  Association  is  to  maintain  cooper- 
ation, standards  and  promote  the  welfare  of  registered  nurses.  Even 
if  purpose  (d)  were  to  be  considered  as  Indicating  the  charitable 
nature  of  the  directory,  we  would  have  to  disregard  that  fact  here 
since  the  directory  in  question  is,  by  the  admission  of  the  Assoc- 
iation, not  maintained  out  of  the  ”dues  of  the  membership”  of  the 
Association,  but  those  nurses  on  the  directory  must  pay  a fee  of 
$>16,00  in  order  to  be  placed  upon  the  directory  and  must,  in  add- 
ition, pay  a certain  portion  of  their  salary  when  employment  is 
found  for  them.  The  present  registry  is,  therefore,  not  being  con- 
ducted in  accordance  with  the  charter  provisions* 

The  activities  of  the  Association  have  very  substantially  follow- 
ed their  charter  rights  in  so  far  as  we  have  been  able  to  determine 
from  the  attached  correspondence*  We  take  it  from  said  correspondence 
that  the  only  deviation  has  been  the  failure  to  maintain  the  regis- 
try solely  out  of  the  dues  of  the  membership  of  the  Association, 

We  think,  therefore,  that  the  charter  of  the  Association  does 
not  grant  to  the  Association  powers  and  rights  which  would  result 
in  placing  it  within  the  category  of  charitable  associations,  Since, 
with  but  one  exception,  as  far  as  we  have  been  able  to  determine, 
the  activities  of  the  Association  have  followed  their  charter  powers 
and  since  this  one  exception  falls  toward  the  non-charitable  rather 
that  the  charitable  side  of  the  scales,  we  think  the  activities  of 
the  Association  cannot  be  said  to  be  of  a charitable  nature. 

In  Salvation  Army  v,  Hoehn,  (1945)  188  S,  W.(2d)  326,  the 
Supreme  Court  of  Missouri,  in  discussing  the  charitable  nature  of 
the  Salvation  Army,  quoted  with  approval  the  following  definition 
of  a charityi 


" *Frobably  the  most  comprehensive  and 
carefully  drawn  definition  of  a charity 
that  has  ever  been  formulated  is  that  it 
is  a gift,  to  be  applied  consistently 
with  existing  laws,  for  the  benefit  of  an 
Indefinite  number  of  persons,  either  by 
bringing  their  hearts  under  the  influence 
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of  education  or  religion,  by  relieving  their 
bodies  from  disease,  suffering,  or  constraint, 
by  assisting  them  to  establish  themselves  for 
life,  or  by  erecting  or  maintaining  public 
buildings  or  works  or  otherwise  lessening  the 
burdens  of  government , # * #** 

Thus,  a charity  is  a gift.  We  think  there  is  nothing  in  the 
nature  of  a gift  resulting  from  the  operation  of  the  nurses1  regis- 
try. We  fully  realize  the  benefit  to  the  physicians  and  to  the 
public  which  is  undoubtedly  inherent  in  the  operation  of  the  same, 
but  wft'R  all  due  respect  and  admiration  for  the  nurses*  profession, 
and  for  the  purpose  of  the  Association,  we  think  that  the  primary 
purpose  of  the  registry  is  to  obtain  employment  for  the  members  of 
said  registry.  To  state  it  another  way,  we  think  the  registry  is 
not  in  the  nature  of  a gift  for  the  benefit  of  any  group  of  the 
public  but  is  for  the  purpose  of  better  promoting  the  welfare  of 
the  registered  nurses  of  the  District  No,  2,  Missouri  State  Nurses* 
Association, 

In  writing  this  opinion  we  are  not  unmindful  of  Salvation  Army 
v,  Hoehn  supra,  Dads  v.  Y.  W,  C,  A,,  29  S,  W,  (2d)  701,  525  Mo,  577, 
and  other  similar  cases  in  whicih  the  court  has  hold  that  such  assoc- 
iations and  organizations  were  not  subject  to  property  taxes  because 
they  were  charitable  in  nature.  These  cases  can  be  distinguished  in 
that  the  organizations  involved  were  all  organized  for  the  purpose  of 
reaching  out  and  aiding  some  part  or  all  of  the  public.  This  purpose 
is  found  stated  in  the  charters  and  is  apparent  in  the  activities  of 
said  organizations.  As  we  pointed  out  above,  we  think  this  cannot 
be  said  of  the  District  No,  2 ,Missouri  State  Nurses*  Association, 
although  there  is  undoubtedly  an  incidental  benefit  to  physicians  and 
the  public  through  the  operation  of  the  Central  Nurses*  Registry , 

CONCLUSION 

It  is,  therefore,  the  opinion  of  tills  department  that  the  District 
No,  2,  Missouri  State  Nurses*  Association  is  subject  to  the  provisions 
of  Article  II,  Chapter  68,  Sections  10161  to  10165,  R,  S.  Mo,  1959, 


Rospectfully  submitted. 


APPROVED* 


SMITH  N.  CROWE,  JR. 
Assistant  Attorney  General 


J,  E*  TAYLOR 
Attorney  General 
SDCtmw 


HiuJJlfiav  . ' ! Y.M.C.^.  of  St.  Louis  required  to  pay  hotel 

BOARD  OF  HEALTH:  license  fees. 


may  G 


K,  M,  James,  M«  JJ. 

State  Jioalth  Commissioner 
Jefferson  City,  Missouri 


Attention:  Mr.  Warren  E.  Lofton,  Supervisor 
Division  of  Food  & Drugs 


Dour  Sir; 


Wo  are  in  receipt  of  your  request  for  our  ofl'ioial 
opinion  in  whioh  you  present  the  following  questions: 

May  the  Young  Men’s  Christian  Association 
of  St.  Louis  and  Jt.  Louis  County  he  con- 
sidered a hotel,  within  the  meaning  of  Sec- 
tion 9931,  A,  j,  Mo,  1939? 

If  its  buildings  may  he  considered  hotels, 
is  the  Young  Men’s  Christian  Association 
exempt  from  the  payment  of  tile  license  fees 
provided  by  tho  estate  Hotel  Inspection  Law? 

Attached  to  your  letter  is  correspondence  from  the  Busi- 
ness Secretary  of  the  Young  Men’ 3 Christian  Association  in 
St.  Louis,  stating  that  while  the  organisation  has  no  objec- 
tion to  the  payment  of  the  required  fee,  or  the  inspections 
made,  thereunder,  yet  there  was  an  objection  to  the  designa- 
tion of  their  buildings  as  hotels,  us  defined  in  tho  Hotel 
Inspection  Lav/.  The  correspondence  also  states,  "our  room 
and  dormitory  facilities,  which  are  available  on  a membership 
basis  and  in  some  instances  to  poverty-stricken  or  otherwise 
under-privileged  persons,  are  provided  and  function  purely  us 
on  incident  to  the  religious,  charitable  and  educational  pur- 
poses of  the  Y.M.O  .,v.” 

These  facts,  together  with  those  which  will  be  pointed, 
out  later  as  appearing  in  oaso3  previously  determined  by  the 
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Supremo  Court  of  Missouri,  form  tiie  basis  for  determination 
of  whether  suoh  activities  come  within  the  Hotel  Inspection 
Act , .rticle  0,  Chapter  58,  E.  S,  Mo,  1959* 

Section  9931  of  said  article  provides: 

"That  every  building  or  other  structure, 
kept  * used  * maintained . advertised  or  held 
out  to  tlie  public  to  be  a place  where  sleep- 
ing accommodations  are  furnished  for  pay  to 
transient  or  permanent  guests,  in  which  ten 
or  more  rooms  are  furnished  for  the  accommo- 
dation of  such  guests,  whether  with  or  with- 
out meals,  shall  for  the  purpose  of  this 
artiole  bo  deemed  a hotel,  and  upon  proper 
application  the  food  and  drug  commissioner 
shall  issue  to  suoh  above  described  business 
a licenso  to  conduct  a hotel:  Provided,  that 
it  shall  be  unlawful  for  the  owner  of  any 
suoh  building  or  other  structure  to  lease  or 
lot  the  same  to  be  used  as  a hotel  until  the 
same  has  been  inspected  and  approved  by  the 
food  and  drug  ooramlssioner (emphasis  ours.) 

In  State  ex  rel.  St.  Louis  Young  Men’s  Christian  Aes’n, 
v.  Calmer , 11  S»  W.  (2d)  30,  which  was  a proceeding  to  quash 
certain  assessments  against  real  estate  in  St.  Louis  owned  by 
the  St,  Louis  Young  Mon’s  Christian  Association,  an  agreed 
statement  of  facts  discloses  the  extent  of  the  use  of  the 
Y.M.C.A,  buildings  by  both  members  and  nonmembers  of  the  as- 
sociation. From  these  facts  it  appears  that  there  are  several 
hundred  rooms  in  such  use.  In  consideration  of  the  question, 
before  it,  the  court  stated,  1.  o.  37-38: 

"The  by-laws  of  relator  provide  that  full 
membership  in  the  association  is  required  be- 
fore one  may  rent  a room.  Yet  the  x'ecord  dis- 
closes that  this  by-lav/  has  been  ignored,  for 
relator  has  rented  its  rooms  to  men  from  other 
cities,  other  states,,  and  other  countries*  who 
may  well  be  termed  transients  in  St*  Louis, 
some  of  whom  paid,  but  others  showed  no  dis- 
position whatever  to  pay.  * * * True , some 
of  the  occupants  of  the  rooms  claimed  they 
were  unable  to  pay,  and  did  not  pay,  and  doubt- 
less never  will  pay,  yet  there  was  an  obliga- 
tion to  pay,  and  relator  accepted  of  pay  when 
offered  by  these  parties,  some  of  whom  were 
nonresidents  of  the  state.  Relator  in  each 
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building  has  helped  .many  persons,  iiiany  of 
them  worthy ; but  such  commendable  acts  do 
not  authorize  uo  to  attempt  to  change 
either  the  statute  or  Constitution  for  the 
benefit  of  relator.  The  furnishing  of 
waals  and  rooms  free  of  charge  may  well  be 
termed  charity;  but  tie  renting  of  those 
rooms  to  persons  not  memlb'er  s ' of  relator, 
the  furnishing  of  meals'  to  persons  not  mem- 
bers of  relator,  and  the  oporation  of  a 
barber  shop,  tailor  shop,  and  soda  fountain 
for  all  those  who  cared  to  x^atronize  them, 
are  business  enterprises;  * * * (Emphasis 
oursTT 

The  Supreme  Court,  at  a lator  date,  in  St.  Louis  Young 
Men's  Christian  Ass'n.  v.  Gehner,  47  S.  W.  (8<1)  776,  oven 
more  specifically  determined  the  question  at  hand.  After  set- 
ting out  a description  of  the  three  large  buildings  occupied 
by  the  Young  Men's  Christian  Association  in  St.  Louis,  in 
which  the  court  pointed  out  that  there  existed  accommodations 
for  approximately  740  persons,  the  court  stated,  1,  c,  778; 

"It  is  clear  from  the  record  that  plaintiff 
is,  in  effect,  conducting  hotels  or  boarding 
houses.  * * * " 

As  we  read  Section  9931,  supra,  it  is  sufficient  if  a 
building  be  kept,  used  or  maintained  for  the  accommodation 
of  transient  or  permanent  guests,  with  a total  of  ten  rooms 
or  more,  whether  advert is ament  is  made  of  that  fact  or  not. 

It  is  apparent,  therefore,  that  in  answer  to  your  first 
question,  the  Young  Men's  Christian  Association,  which  is 
maintaining  ox*  keeping  a building  of  more  than  ten  rooms  for 
transient  or  permanent  guests,  is  operating  a hotel,  within 
the  meaning  of  the  Hotel  Inspection  Law, 

With  reference  to  your  second  question,  it  is  necessary 
to  consider  the  following  constitutional  provision  and  statute. 

Section  6,  article  X,  of  the  1945  Constitution  provides 
as  follows; 

"All  property,  real  and  personal,  of  the 
state,  counties  and  other  political  subdi- 
visions, and  non-profit  cemeteries,  shall  be 
exempt  from  taxation;  and  all  property,  real 
and  personal , not  held  for  private  or  cor- 
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porate  profit  and  uaod  exclusively  for  re- 
ligious worship,  fox*  sohools  and  colleges, 
for  purposes  purely  charitable , or  for 
agricultural  and  horticultural  societies 
may  he  exempted  from  taxation  hy  general 
lav/,  All  laws  exempting  from  taxation 
property  other  than  the  property  enumerated, 
in  this  article  shall  be  void.”  (.emphasis 
ours. ) 


In  pursuance  to  the  commission  granted  by  tills  section, 
the  General  .assembly  has  enacted  House  Committee  substitute  • 
for  House  Bill  Mo,  471,  In  Section  5 of  this  not  we  find  the 
following  exemption,  which  applies  to  institutions  such  as 
those  mentioned  supra: 

"The  following  subjects  shall  be  exempt  from 
taxation  for  state,  county  or  local  purposes: 

* * * Sixth,  all  property,  real  and  personal 
actually  and  regularly  used  exclusively  for 
religious  worship,  for  schools  axid  colleges, 
or  for  purposes  purely  charitable,  and  not 
held  for  private  or  corporate  profit  shall 
bo  exempted  from  taxation  for  state,  city, 
county,  school,  and  local  purposes;  provided, 
however,  that  the  exemption  herein  granted 
shall  not  include  real  property  not  actually 
used  or  occupied  for  the  purpose  of  the  or- 
ganization but  held  ox*  used  as  investment 
oven  though  the  income  or  rentals  received 
therefrom  be  used  wholly  for  religious,  edu- 
cational, ' or  charitable  purposes,"  ( Cmphasis 
ours,) 

Both  the  constitutional  provision  and  the  rot  mentioned 
above  exempt  only  property . r oal  and  personal,  of  exclusively 
religious  and  purely"  chain  table’" organizations  from  taxation. 
It  is  unnecessary  for  us  to  decide  whether  the  Young  Men’s 
Christian  .association  is  an  exclusively  religious  ox*  purely 
charitable  organization  since,  as  is  latex*  pointed  out,  a 
license  fee  is  not  a property  tax. 

Beotian  9955,  H,  u.  Mo,  1959,  provides  as  follows: 

"The  foe  for  licenses  to  conduct  a.  hotel  in 
this  state  shall  bo  three  ($5.00)  dollars,  ex- 
cept hotels  containing  fifteen  rooms  and  less 
than  twenty  fox*  the  "accommodation  of  guests, 
the  license  fee  shall  be  five  (v5,00)  dollars, 
and  hotels  containing  twenty  rooms  and  less 
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than  thirty  for  the  accommodation  of  guests 
the  license  fee  shall  he  ten  (*10.00)  dol- 
lars, and  hotels  containing  thirty  rooms 
and  less  than  forty  for  the  accommodation 
of  guests  the  license  fee  shall  be  fifteen 
(4,15.00)  dollars,  and  hotels  containing 
forty  rooms  and  less  than  fifty  for  the  ac- 
commodation of  guests  the  license  fee  shall 
be  twenty  1^80.00)  dollars,  and  hotels  con- 
taining fifty  rooms  and  loss  than  seventy- 
five  for  the  accommodation  of  guests  the 
license  fee  shall  be  twenty-five  ( *85.00) 
dollars,  and  hotels  containing  seventy-five 
rooms  and  less  than  one  hundred  for  the 
accommodation  of  guests  the  license  fee 
shall  be  thirty  (*50.00)  dollars,  and  hotels 
containing-  one  hundred  rooms  and  less  than 
two  hundred  for  the  accommodation  of  guests 
the  license  fee  shall  be  thirty-five  (p35.00) 
dollars,  and  hotels  containing  two  hundred 
rooms  and  less  than  three  hundred  for  the  ac- 
commodation of  guests  the  license  fee  shall 
be  forty  ( *10, UO)  dollars,  and  hotels  con- 
taining three  hundred  rooms  and  less  than 
four  hundred  for  the  accommodation  of  guests 
the  license  fee  shall  bo  forty-five  (^45. 00) 
dollars,  and  hotels  containing  four  hundred 
rooms  and  more  for  the  accommodation  of  guests 
the  liceiisG  fee  shall  be  fifty  (*50.00)  dol- 
lars; v/hich  shall  be  raid  to  the  food  and 
di*ug  eoMdissioner  before  said  license  is  is- 
sued, and  said  license  shall  be  kept  In  the 
office  of  said  place  in  a conspicuous  manner, 
properly  framed,  maid  License  may  be  revoked  . 
by  the  commissioner  at  any  time  when  the  law 
or  regulations  are  not  being  complied  with.” 

1 

As  pointed  out  in  State  ex  rol.  St.  .Louis  Young  Men’s 
Christian  Association  v.  G-oiuiei*,  supra,  the  renting  of  rooms 
is  a “business  enterprise,”  and  a tax  ou  such  an  enterprise 
would  apparently  not  be  a "property  tax.” 

State  ex  rel,  Missouri  Portland  Cement  Go.  v,  smith, 

536  Mo,  409,  a decision  by  the  Missouri  Supreme  Court,  point 
out  the  various  classes  of  taxes  and  the  application  of  the 
exemptions  set  out  in  Section  6 of  . rticle  X of  the  Oonstitu 
tion,  supra,  to  such  taxes.  We  find  the  following  in  the 
court’s  decision,  1.  c.  415-414; 
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naturally  into  three  classes,  namely, 
capitation  or  poll  taxes ; taxes  on  prop- 
erty, ana  excises.  ’Excises,  in  their 
original  sense,  were  something  cut  off 
from  the  prioo  paid  on  a sale  of  goods, 
us  a contribution  to  the  support  of  govern- 
ment. Tho  word  however  lias  come  to  have  a 
broader  meaning  and  includes  every  form  of 
taxation  which  is  not  a burden  laid  di- 
rectly upon  persons  or  property;  in  other 
words,  excises  include  every  form  of  charge 
imposed  by  public  authority  for  the  purpose 
of  raising  revenue  upon  the  performance  of 
an  act,  the  enjoyment  of  a privilege,  or 
the  engaging  in  an  occupation. * * * * * 

It  will  bo  observed  that  the  exemptions 
granted  by  the  Constitution  and  the  stat- 
ute, supra,  are  limited  by  express  terms  to 
tiie  real  and  personal  property  of  the  sev- 
eral bodies  mentioned.  Accordingly,  u?ti- 
cle  A,  Section  6 of  tho  Constitution  has 
boon  hold  to  have  no  application  to  col- 
lateral inheritance  taxes  ( Jtate  ex  rol,  v. 

Henderson,  160  Mo,  190,  60  a,  V/.  1093) , nor 
to  license  fees  (State  v.  distilling  Co., 

S3 6 Mo.  319,”  139  s.  . 4D3) . And  we  think 
in  this  instance  tne  statute  does  not  im- 
pinge upon  tho  constitutional  provision 
pointed  out,  nor  violate  the  statute  relied 
on,  and  is  vnlid.,f  1 emphasis  ours.) 

Since  Section  9933,  supra,  specifically  provides  a 
"license  foe,"-  it  obviously  is  not  afxectod  by  the  constitu- 
tional provision  or  House  Committee  gubstitute  for  Houhe  Bill 
No,  471,  mentioned  above. 

In  Salvation  j-rmy  v.  Hoehn  et  al. , 130  S.  w.  ( 2d')  826, 
the  Missouri  Juprema  Court  again  points  out  the  manner  in  which 
the  Young  Men’s  Christian  Association  conducts  its  enterprises, 
and  refers  to  the  cafeteria  service  and  tho  transient  rates 
charged  to  those  occupying  rooms  for  le^s  than  a week  as  indica- 
tive of  services  of  u commercial  nature.  A contrast  is  made 
with  the  services  performed  by  the  Salvation  army.  The  case 
has  no  application  to  the  question  of  an  exemption  for  a li- 
cense fee,  but  is  mentioned  because  it  confirms  the  views  of 
the  Supreme  Court  as  to  the  facts  set  out  in  the  case  of  State 
ex  rel,  v,  G-ehner,  supra. 
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A reference  to  decisions  in  other  states  reflects  deci- 
sions in  harmony  with  State  ex  rcl  . Missouri  Portland,  ement 
Go.  v,  Smith,  supra.  In  Kentucky , whore  the  constitutional 
provision  exempts  charitable  institutions  themselves,  rather 
than  their  real  or  personal  property,  the  Kentucky  Court  of 
Appeals  hold  that  such  exemption  did  not  apply  to  a regula- 
tory fee  charged  for  the  doing  of  certain  business  or  for 
the  supervision  of  vehicles  on  the  highways.-  In  that  case, 
Gray  v.  Methodist  episcopal  Church,  South,  Widows  and  Orphans 
Home,  114  S.  W.  (2d)  1141,  the  home  claimed  an  exemption  from 
the  payment  of  the  fee  for  registration  of  a motor  vehicle 
under  the  laws  of  Kentucky.  In  denying  this  claim,  the  court 
stated,  1.  o.  1144-1140: 

"The  principle  enunciated  in  the  foregoing 
cases  is  well  stated  in  26  R.O.L.  p.  17 , 
section  4,  as  follows:  KOoruo  governments 
derive  considerable  revenue  from  a judicious 
exercise  of  the  power  of  regulation;  but 
since  a tax  is  a charge  imposed  for  the  pur- 
pose of  raising  revenue,  a charge  primarily 
Imposed  for  the  purpose  of  regulation  is  not 
a tax,  and  is  not  subject  to  the  constitu- 
tional limitations  upon  the  power  of  taxa- 
tion, * * * If  the  primary  purpose  of  the 
legislature  in  imposing  such  a charge  is  to 
regulate  the  occupation  or  the  act,  the 
charge  is  not  a tax  even  if  it  produces 
revenue  for  the  public,'  See,  also,  Chad- 
dock  v.  .Day,  75  Mi  oil.  527,  42  N.'h,  977,  4 
L.R.A.  809,  15  nm,  Ct.  hop.  458. 

"As  bearing  somewhat  on  the  question  at  is- 
sue, it  might  be  pointed  out  that  wo  have 
hold  that  public  institutions  and  public 
charities  are  not  exempted  from  the  payment 
of  special  assessments  (street  improvements) , 
although  their  exaction,  followed  by  a fail- 
ure to  ijay,  creates  a lion  on  the  real  prop- 
erty, In  the  case  of  City  of  Mt.  sterling 
v.  Montgomery  County,  162  Ky.  657,  155  8.  W. 

952,  955,  44  L.R.a.  N.5.,  57,  in  discussing 
this  question,  Lind  with  direct  i-oforen.ee  to 
section  170  of  the  Constitution,  wo  said: 

'This  constitutional  and  statutory  exemption 
from  taxation  only  refers  to  general  ad  va- 
lorem or  property  taxes  that  may  bo  levied  by 
the  state,  city,  county,  or  taxing  district 
under  authority  of  law. ' 
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M,;Ve,  . therefore,  declare  the  rights  of  the 
.parties  to  tills  controversy  to  bo:  The 
appellant  should  register  the  car  ox'  ap- 
pellee- upon  the  payment  of  the  fao  for 
such  registration  in  the  effect  when  It  is 
sought  to  obtain  a certificate,  upon  ap- 
pellee* s showing  title,  and  in  other  re- 
spects complying  with  the  motor  vehicle 
registration  law  then  in  effect . * * * “ 


OONOLlbilOH 


In  view  of  the  above  author*! Lies , it  is  our  conclusion 
that  the  exemption  from  taxation  set  out  in  yeotion  6,  .article 
X,  of  the  Missouri  Constitution  of  1945,  and  in  House  Com- 
mittee Substitute  for  House  Bill  Ho.  471,  does  not  exempt  the 
Young  lion’s  Christian  Association  of  »3t.  Louis  from  the  pay- 
ment of  the  hotel  license  foes  required  by  Section  9953,  R,  3, 
Mo  . 1 9 5 9 , 


Respectfully  submitted. 


HOBART  L.  WDM 
Assistant  Attorney  General 


APPROVAL); 


TT  IT  t alga  " 
attorney  General 
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STATE  BOARD  OF  HEALTH:  Adoption  subsequent 

. i be  by  court  decree. 


May  9,  1946 


,57 


Honorable  A.  M*  James 
State  Health  Commissioner 
Jefferson  City,  Missouri 


Dear  Sir: 

This  Department  is  in  receipt  of  youi*  re- 
quest for  an  official  opinion,  which  reads  as  fol- 
lows : 


"le  have  received  several  requests 
to  record  the  birth  of  persona  who 
state  they  were  adopted  under  the 
•Common  Law  Adoption  Custom  of  the 
State  of  Missouri,  which  prevailed 
until  1917,' 

"We  should  like  an  opinion  from  your 
office  as  to  whether  an  adoption  ex- 
ecuted previous  to  1917  under  the 
Common  Law  Adoption  Custom  would  be 
legally  recognized,” 


In  order  to  fully  answer  your  request  it  is 
necessary  to  review  the  history  of  adoption  in  this 
State,. 


At  the  outset,  it  must  be  noted  that  adop- 
tion was  unknown  to  the  old  common  law  of  England* 
Hockaday  vs,  .Lynn,  300  Mo,  456,  It  appears  to  have 
been  known  to  and  recognized  by  the  ancient  Egyptians, 
Babylonians  and  Greeks,  and  was  popular  in  early  Roman 
times,  and  Is  included  in  the  Code  of  Napoleon,  Lamb 
vs.  Feehan,  276  £».W.  71,  Therefore,  when  you  speak 
of  the  "Common  Lav/  Adoption  Custom  of  the  State  of 
Missouri"  in  your  request  such  a statement  is  a mis- 
nomer, because  there  Is  no  such  thing  as  adoption  at 
common  law,  adopted  by  this  State  In  1816, 
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Adoption  exists  solely  as  a creature  of  statute, 
Niehaus  vs.  Madden,  348  Mo,  770,  155  S.W.  (2d)  141.  The 
first  time  our  Legislature  recognized  such  procedure  was 
In  1857  when  they  provided  for  what  Is  commonly  known  as 
’’adoption  by  deed"  (Laws  of  Missouri,  1857,  page  59), 
Under  this  act  a person  may  adopt  a child  as  his  heir 
"by  deed,  which  deed  shall  be  executed,  acknowledged  and 
recorded  in  the  county  of  the  residence  of  the  person 
executing  the  same,  as  in  the  case  of  conveyances  of 
real  estate."  Such  a method  continued  in  force  in  this 
State  until  1917,  when^  the  Legislature  repealed  what 
was  then  Article  1 of  Chapter  20,  of  the  Revised  Statutes 
of  Missouri,  1909,  which  article  was  in  substance  the 
same  as  that  enacted  in  1857,  and  enacted  in  lieu  there- 
of a law  providing  that  any  person  could  adopt  another 
person  as  his  child  by  a decree  of  the  juvenile  division 
of  the  Circuit  Court  (Laws  of  Missouri,  1917,  page  193), 
which  act  is  now  Article  1,  Chapter  56,  R.3.  Mo,  1939. 

As  was  succinctly  said  in  Niehaus  vs.  Madden, 

155  S.W.  (2d)  141,  l.o,  144: 

"#  t'r  Prior  to  1917  the  law  of  this 
state  permitted  adoption  by  means  of 
a deed  executed,  acknowledged  and  re- 
corded in  the  same  manner  as  a deed 
to  real  estate  by  the  adopter.  R , 8 . 

Mo.  1909,  Sec,  1671,  Since  1917  adop- 
tion must  be  effected  by  a decree  of 
the  proper  juvenile  court.  Laws  of 
1917,  pp,  193-195,  Rev.  St.  1939,  Sec, 

9608,  et  seq,’’ 


The  status  of  the  adopted  child  prior  to  1917 
under  "adoption  by  deed"  is  given  in  Holloway  vs,  Jones, 
246  S.W.  587,  l.c.  590,  as  follows: 

’’#  The  act  of  adoption  gave  the 
child  no  right  of  inheritance  not 
subject  to  the  right  of  testamentary 
disposition.  It  simply  constituted 
him  an  heir  and  gave  him  the  same 
right  to  support  and  maintenance 
and  proper  treatment  as  is  enjoyed 
by  natural  children  against  their 
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parents.  In  so  far  as  the  instru- 
ment possessed  any  of  the  elements 
of  contract,  it  was  a contract  be- 
tween the  state  and  the  adopting 
parent  for  the  use  end  benefit  of 
the  child.  Even  the  word  'child1 
was  not  used  in  its  ordinary  sense 
of  juvenility,  but  simply  to  repre- 
sent the  relation  of  parent  and  off- 
spring which  it  authorized,  k ft  * 


After  1917  "Adoption  is  a juridical  act  which 
creates  between  two  persons  a relation  of  purely  civil 
nature,  similar  to  that  existing  between  a natural  par- 
ent and  his  child.  In  other  words,  it  is  an  act  by  which 
one  person  who  Is  not  the  natural  parent  of  another  cre- 
ates between  himself  and  that  other  a complex  or  aggre- 
gate of  legal  relationships,  rights,  privileges,  powers, 
immunities,  etc,,  which  are  identical  with  those  which 
the  law  creates  between  a natural  parent  and  his  child," 
(Niehaus  v.  Madden,  156  S.VJ.  (2d)  141,  l.c.  144), 

The  only  difference  between  the  two  types  of 
adoption  other  than  the  manner  In  which  said  adoption 
oomei  into  existence  Is,  that  under  the  adoption  by  deed 
the  child  inherited  only  from  his  adopting  parent  or 
parents,  while  under  the  later  law  said  child  could  in- 
herit from  the  adopter's  kindred.  McIntyre  vs.  Hardesty, 
149  S.W.  (2d)  334. 

It  has  been  ruled  in  this  State  that  since  adop- 
tion is  a creature  of  statute  that  the  statute  must  be 
strictly,  or  at  least  substantially,  complied  with.  In 
order  to  effect  a valid  adoption.  Rochford  vs,  Bailey, 

17  &.W.  (2d)  941,  322  Mo.  1155;  Plenup  vs.  htamer,  28 
S.W.  (2d)  437. 

As  was  said  in  Rochford  vs.  Bailey,  17  S.V>,  (2d) 
941,  l.c.  944: 


"The  statute  (sections  1095-1103,  R.S. 
1919)  comprehends  within  Itself  a com- 
plete scheme  for  the  adoption  of  chil- 
dren; It  Is  a code  within  Itself,  Pro- 
visions of  two  sections  of  the  general 
code  (sections  1196,  1203,  R.S.  1919) 
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are  Incorporated  therein  by  specific 
reference | aside  from  these  the  gen- 
eral code  is  without  application. 

The  validity  of  the  proceeding  which 
culminated  in  the  purported  decree 
of  adoption  involved  in  this  case 
must  therefore  be  gauged  by  the  adop- 
tion statute  standing  alone,” 


Therefore,  any  statutory  adoption  previous  to 
1917,  may  only  be  by  a decree  of  the  proper  juvenile 
court.  However,  adoptions  prior  to  1917  which  complied 
with  the  statutes  then  in  effect  are  legal. 

The  above  is  a history  of  the  statutory  enact- 
ments relating  to  adoption,  and  the  interpretation  of 
such  statutes  by  our  courts.  It  must  be  pointed  out, 
however,  that  Missouri  recognises  another  form  of  adop- 
tion, this  State  being  the  only  State  in  the  Union  which 
does  recognize  an  adoption  other  than  by  statute,  2 
C.J.S,  page  372, 

Our  Supreme  Court  in  the  case  of  Sharkey  vs, 
McDermott,  91  Mo,  647,  decided  in  1887,  for  the  first 
time  enforced  an  agreement  to  adopt,  which  agreement 
had  never  been  recorded  as  required  by  statute.  Since 
that  time  the  court  in  numerous  cases  has  held  that  a 
court  of  equity  will  enforce  a parol  contract  of  adoption, 
and  decree  that  the  child  Is  an  adopted  child  and  an  heir 
of  the  adopting  parents  where  the  contract  has  been  fully 
performed  by  the  child,  and  it  would  be  Inequitable  to 
deny  adoption,  Lynn  v,  Hockaday,  supra|  Grantham  v, 
Gossett,  182  Mo*  651,  81  S.W.  895 ; SIgnaigo  v,  Signaigo 
(Mo,  Sup,)  205  S.W,  23|  Barnett  v,  Clark,  (Mo.  Sup.)  252 
S.W,  626|  Kerr  v.  Smiley  (Mo,  Sup.)  239  S.W,  501;  Dillmann 
v,  Davison  (Mo.  Sup.,)  239  S.W.  505;  Remmers  v.  Kemmers 
(Mo,  Sup,)  239  S.W,  509,  514;  Craddock  v,  Jackson  (Mo, 
Sup.)  223  S.W.  924;  Fishback  v,  Prook,  311  Mo.  494,  279 
S.W.  38;  Johnson  v.  Antry,  (Mo.  Sup.)  5 S.W.  (2d)  405; 
Carlin  v.  Bg.oon,  322  Mo,  435,  16  S.W,  (2d)  46,  69  A.L.R. 


This  rule  as  laid  down  by  our  Missouri  courts, 
is  given  In  2 C.J.S. , page  377,  as  follows t 


Honorable 
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-if-  •SS1  Accordingly,  the  statutory 
method  of  adoption  is  considered 
as  merely  permissive  and  does  not 
prevent  persons  from  adopting  chil- 
dren in  any  lawful  manner,  and  under 
the  doctrine  that  two  or  more  parties 
who  are  competent  to  contract  may  en- 
ter into  any  agreement  or  contract 
they  see  fit,  if  it  is  not  in  viola- 
tion of  morality  and  good  conacience, 
an  adoption  may  be  accomplished  by  a 
fully  executed,  in  the  sense  that  the 
child  was  taken  into  the  family  and 
reared,  contract  of  adoption,  irre- 
spective of  the  fact  that  the  statutory 
procedure  for  adoption  was  not  follow- 
ed. Accordingly,  in  this  jurisdiction, 
irrespective  of  the  fact  that  the  statu- 
tory provisions  are  specific,  suoh 
statutory  provisions  do  not  oust  a 
court  of  equity  of  jurisdiction  to 
determine  the  relation  existing  between 
the  parties.” 


The  reason  why  such  "equi table  adoption"  is 
recognized  is  because;  "where  one  takes  a child  into  his 
home  as  his  own,  receives  the  love,  affection,  companion- 
ship, and  service  of* the  child  to  aid  and  cheer  him  along 
the  pathway  of  life,  and  to  comfort  him  in  the  declining 
years  of  his  childless  old  age,  after  his  death,  it  would 
be  inequitable  and  unfair  to  permit  his  kindred,  who  stand 
in  his  shoes,  to  say  to  the  child,  you  have  no  right  inci- 
dent to  the  status  of  parent  and  child  because  deceased 
violated  the  law  in  entering  into  such  a status  without 
the  approval  of  the  juvenile  court.  To  so  hold  would  be 
to  permit  guilty  parties  to  take  advantage  of  their  own 
wrong."  (brake  v.  Drake,  43  S.W,  (2d)  556,  l.c.  559). 

There  seems  to  be  no  doubt  that  a person  whom  a 
court  of  equity  has  decreed  to  be  entitled  to  have  an 
agreement  of  adoption  enforced  is,  for  all  intents  and 
purposes,  an  adopted  child.  In  Taylor  vs,  Coberly,  327 
Mo.  940,  38  S.W.  (2d)  1055,  l.c.  1060,  the  court  said: 

"It  Is  well  settled  in  the  jurisprudence  of  this  state 
that  a court  of  equity  has  Jurisdiction  to  enforce  a parol 
contract  of  adoption  and  decree  the  child  to  be  an  adopt- 
ed  child  * * ",  (Emphasis  ours.)  * — 


Honorable  K.  M,  James 


6 


May  9,  1946 


In  Rauch  vs»  Metz,  212  S,W,  357,  l,c.  362,  our 
Supreme  Court  said: 

# # There  Is,  however,  no  prin- 
ciple of  law  more  firmly  settled 
In  this  state  than  that  that  re- 
lation (adoption)  may  be  created 
by  the  acts  and  undertakings  of 
the  parties  fully  executed  on  be- 
half of  the  child,  * # " , 

(insertion  ours,) 


In  Holloway  vs,  Jones,  246  S,W,  587,  the  court 
held  that  whether  the  adoption  of  the  child  was  by  statute 
or  by  contract  the  child’s  "rights#  obligations  and  duties 
are  the  same,"  Therefore,  it  will  be  seen  that  when  a 
court  of  equity  decrees  that  a child  has  been  adopted  by 
a person  under  an  agreement,  either  oral  or  written,  that 
such  child  is  an  adopted  child  even  though  the  adopting 
parent  has  not  complied  with  the  statutory  requirements. 


■ CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
that  since  1917  the  only  statutory  method  of  adoption  in 
Missouri  is  by  a decree  of  the  juvenile  division  of  a 
circuit  court  while  prior  to  1917  the  only  statutory  meth- 
od was  by  a deed  of  adoption  filed  with  the  recorder  of 
deeds.  However,  a person  may  be  declared  an  adopted  child 
by  decree  of  a court  of  equity  in  enforcing  an  agreement  to 
adopt, 

Respectfully  submitted. 


APPROVED: 


ARTHUR  M,  O'KEEFE 
Assistant  Attorney  General 


J.E , TAYLOR 
Attorney  General 


AMO'Ktir 


May  13,  194© 


Honorable  Owen  0*  Jackson 
Superintendent  of  Insurance 
of  Missouri 

Jefferson  City,  Missouri 
Doer  Mr,  Jackson? 

Ihie  will  acknowledge  transmission  of  cer- 
tified copies  of  the  records  of  the  proceedings  of 
the  shareholders  and  board  of  directors  of  the  Kan- 
sas City  Fire  ic  Marine  Insurance  Company,  a Missouri 
corporation  organised  under  Article  6,  Chapter  37, 

K„f.  Mo,  1939,  had  and  placed  of  record  in  the  re- 
cords of  aaid  company  on  May  13,  1946,  whereby  the 
art  idea  of  incorporation  were  amended  to  increase 
the  capital  atook  of  said  company,  and  your  request 
for  an  opinion  from  this  Department,  as  to  the  regu- 
larity and  legality  of  such  proceedings. 

have  examined  the  certified  copies  of 
the  records  of  theae  proceedings,  and  it  ia  the  opinion 
of  this  Department  that  such  proceedings  in  every  par- 
ticular, comply  with  the  laws  of  the  State  of  Missouri, 
and  that  such  proceedings  are  not  lncons latent  with 
the  Constitution  of  the  state  of  Missouri,  or  the  Con- 
stitution of  the  Ignited  States. 


Respectfully  submitted. 


BOABI  dF  HEALTH?)  Fea  for  inspection  of  a oft  drinks  and 
FEE:  ■ ) beverages. 


May  13,  1946 


FI  LED 


A.  M,  James,  M.  Dt 
Ltato  Health  Commissioner 
Jeff orson  City,  Iii 33 our i 


At tout ion:  Mr*  V.'arron  E,  Lofton, 
Cuporvisor  Food. A 
Drug  Division 


Doar  ; ir: 


This  will  acknowledge  receipt  of  your  request 
for  an  official  opinion,  which  roads: 

"The  question  arisos,  has  this  Di- 
vision the  authority  to  collect  back 
Beverage  Inspect  ion  foos  in  v/hich 
the  Bottler  paid  the  .State  of  Mis- 
souri 3/l0{^  a caso  instead  of  3/lO^ 
a gallon." 

The  62nd  Gonoral  . ussorobly  enacted  House  Bill  285, 
pages  585-591,  Laws  of  Missouri,  1943,  with  an  emergency 
clause,  8-aid  act  was  approved  by  the  Governor  on  July  20, 
1945,  Lection  3 of  said  act  provides  for  a license  fee  of 
ono  dollar  and  for  on  inspection  foo  to  be  paid  by  wholesale 
manufacturers  of  soft  drinks  or  beverages  of  throe  tenths 
cont  for  each  gallon  manufactured  or  3 old  in  this  state. 
However,  such  Inspection  foo  shall  not  in  any  caso  exceed 
four  conts  per  month  per  caso  of  tv.en.ty-f our  bottles  of  such 
manufacturer ' s bottling  capacity.  Laid  section  roads  as 
follows ; 

"A  license  foo  of  ono  dollar  (yl.OO) 
shall  be  paid  by  each  manufacturer  of 
soft  drinks  or  beverages  required  to 
be  licensed  under  the  provisions  of 
this  Act;  and  in  addition  thereto  an 


/ 
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inspection  foo  shall  ho  paid  by 
wholesale  manufacturers  of  soft 
' drinks  or  beverages  of  throe  tenths 

cent  for  onch  gallon  of  such  bov- 
orage  liianuf acturod  or  sold  in  this 
stato,  but  the  foes  for  inspection 
shall  not  oxcood  four  cents  per  month 
per  caso  of  twenty-four  bottles  of 
such  manufacturer’s  bottling  cap'1  city,  • 
as  determined  by  the  rated,  capacity 
of  the  machines  therein  for  an  eight 
hour  day  as  rated  by  the  manufacturer 
of  such  machines;  and  for  inspection 
of  all  fountain  syrups,  flavors  or 
extracts  used  in  the  manufacture  or 
concoction  of  hove rages  for  retail 
sales,  nc\t  otherwise  inspected,  an 
inspection  foe  shall  bo  paid  equal 
to  three  cents  per  pound  of  carbonic 
gas  used  in  the  manufacture  or  con- 
coction -of  such  beverages  or  drinks. 

All  fees  received  shall  bo  paid  into 
the  stato  treasury." 

•* 

There  is  a well  established  rule  of  statutory  con- 
struction that  statutes  should  bo  construed  so  as  to  ascer- 
tain anu  give  offset  to  the  legislative  intent  expressed 
therein,  boo  allace  v,  hoods,  102  2.  r. . (2d)  91,  040  ho. 


under  the  foregoing  provision  providing  for  an 
inspection  foe,  it  is  the  'opinion  of  this  department  that 
wholesalo  manufacturers  of  soft  drinks  or  beverages  shall 
pay  a license  foe  of  one  dollar  and  also  an  inspection  foe 
amounting  to  throe  tenths  of  a cent  for  each  gallon  of  such 
soft  drinks  or  coverages  manufactured  or  sold  in  this  state. 
However,  if  such  inspection  foe  is  greater  than  four  cents 
por  month  per  case  of  twenty-four  bottles  of  such  manufac- 
turer ’ s bottling  capacity,  then  the  wholesale  manufacturer 
may  pay  on  the  latter  basis. 

You  also  inquire  as  to  your  authority  to  colloct 
back  1’ovorage  Inspection  Poes . While  your  roquost  does  not 
stato  whan  these  inspection  foes  accrued,  it  is  our  under- 
standing that  they  wore  all  within  the  last  throe  years.  In 
the  foregoing  act  passed  by  the  GSnd  General  Assembly  thero 
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is  no  specific  provision  limiting  tho  state  as  to  v/hon  it 
may  collect  such  inspection  f cos . However,  under  doc t ion 
1040,  H,  C, -Lio.  1939,  it  is  provided  that  the  limitations 
proscribed  in  articles  8 and  9 of  said  chapter  shall  apply 
to  actions  brought  in  tho  namo  of  tho  state,  or  for  its" 
benefit,  in  tho  same  manner  as  actions  by  private  parties. 
Also,  in  State  v,  Dalton,  108  8.  Vv , (2d)  311,  tho  8 up  re  mo 
Court  of  Missouri  hold  that  for  tho  state  to  .recover  uo- 
linquont  income  taxos , proceedings  must  bo  instituted  with- 
in the  general  five-year  statute  of  limitations,  in  tho 
absence  of  a limitation  provision  in  tho  income  tan  law, 
in  so  holding  tho  Court  said,  1.  c.  313: 

"btato  v.  Farmers*  Trust  Co,  of 
Liao  on,  ho.  Cup,,  31  ; * V-;,  2d  1069, 
and  State  ox  rel,  byatt  v.  Cantloy, 

38/5  ho,  67,  26  C.  Vf.  2d  976,  hold 
that  the  statutes  relating  to  in- 
solvent. banks,  and  particularly 
-Section  11716,  A,  S,  1919,  ho, It, C, A. 

Coo.  7928,  which  ro^uirod  claims 
against  insolvent  banks  to  be  pre- 
sented within  four  months,  did  not 
apply  to  claims  by  tho  state  for 
taxes.  But  as  those  cases  specif ically 
point  out,  there  was  no  provision  in 
that  special  statuto  of  limitation 
making  it  applicable  to  tho  state  and 
so  the  state  was  not  bound  by  it.  In 
this  case,  as  tho  state  says,  there  is 
no  statute  of  limitations  in-  the  in- 
come tax  law.  And  the  general  statute 
of  limitations  specifically  includes 
•actions  brought  in  the  namo  of  this 
state*  and  if,  as  we  hold,  litigation 
to  enforce  the  collection  of  the 
state's  claims  for  income  taxes  is  an 
'action*  or  a 'suit*  it  certainly  falls 
within  the  plain,  provisions  of  tho 
statuto  and  is  barred.” 

Therefore,  since  these  delinquent  inspection  fees 
all  became  due  within  tho  last  three,  years,  tho  statute  of 
limitations  doos  not  preclude  tho  state  from  collecting  same. 
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v It  Is,  therefore,  the  opinion  of  this  depar tment 
that  each  manufacturer  of  soft  drinks,  subsequent  to  July 
20,  1945,  shall  pay  a license  fee  of  one  dollar,  and  in 
addition  thereto  wholesale  manufacturers  of  soft  drinks  or 
beverages  shall  pay  an  inspection  foe  amounting  to  throe 
tenths  of  a cent  for  each  gallon  manufactured  or  sold  in 
this  stato,  ilov.'ovor,  if  such  inspection  foo  is  greater  than 
four  cents  por  month, por  case  of  twenty-four  bottloo  of  such 
manufacturer’s  bottling  capacity,  then  said  whole sale  manu- 
facturer may  pay  in  accordance  with  the  latter  amount. 


Rospoctf ully  submitted , 


ATJBRhY  K.  HAMiE'IT , Jr, 
Assistant  Attorney  Gonoral 


APPKOViiD ; 


J,  hr,  TAYLOr 
Attorney  General 


Aid.  I j EG 


Honorable  Owen  G.  Jackson 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 

Attention:  Honorable  Ralph  C.  Lashley, 
Counsel, 


Dear  Mr,  Jackson: 

This  will  acknowledge  your  transmission  to 
this  Department  of  copies  of  articles  of  Incorpora- 
tion, together  with  copies  of  publication  and  proof 
of  publication  of  notice  of  the  Merchants  Mutual 
Casualty  Company,  of  Kansas  City,  Missouri,  and  de- 
claration of  intention  to  form  a mutual  insurance 
company  under  the  provisions  of  Article  7,  Chapter 
37,  R.S.  Mo,  1939. 

You  request  the  opinion  of  this  Department 
as  to  the  legality  of  such  documents  and  proceedings 
in  triplicate. 

We  have  examined  these  documents  and  it  is 
the  opinion  of  this  Department  that  all  of  them  com- 
ply with  the  laws  of  the  State  of  Missouri,  and  that 
they  are  not  inconsistent  with  the  Constitution  of 
the  State  of  Missouri,  or  the  Constitution  of  the 
United  States, 


Respectfully  submitted, 


GWC : ir 


1 


/ INTER- INDEMNITY , & REeiPR@Jf|& • SXMjPU^GB  CONTRACT:  In  an  application  for 
7 } license  for  reciprocal  insurance  contracts,  the  attorney 

7 in  fact  in  qualifying  for  the  paragraph  (f)  of  Sec*  6080,  R.S* 

, Mo.  193®,  need  not  state  in  that  "100  separate  risks”’  have 

been  taken  for  automobile  insura^^p^ ;pW&®^hile  insurance  under  said  para- 
graph (£)  is  exempted  from  the  "ill'' ;^i^»:-'vi#^s Ml  clause.  Under  said 
clause  (f)  the  word  "©r"  permits  e i '&$$$’  if $>llc a t i on s to  be  made  on  1000 
motor  vehicles,  or  1„ application  to  be ' 3ng  1000  motor  vehicles. 
Bodily  injury  and  property  damage  may  be  the  aggregate  Siam  of 

May  29,  1946  |H^p|j»0®0.00  liability.  The 

$1^161, ©00.00  of  insurance  con- 
traefed  under  said  paragraph  (f ) 
may  be  severed  in  three  applica- 
tions of  $300,000.00  each. 


Honorable  Owen  7,  Jackson 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 

Dear  Mr,  Jackson: 


6/ 

Is 


This  will  acknowledge  your  letter  request- 
ing an  opinion  on  the  effect  of  the  provisions  of 
paragraph  (f)  of  Section  SOSO,  H.b.  Mo.  1939.  Your 
letter  is  as  follows: 


"I  would  appreciate  receipt  of.  your 
opinion  interpreting  subdivision  (f) 
of  Section  6080 , k . o . Mo . , 19 39 , which 
reads  as  follows: 


" ’That  except  as  to  the  kinds  of 
Insurance  here inaf tor  specifically 
mentionod  in  this  subdivision,  appli- 
cations have  been  made  for  indemnity 
upon  at  least  one  hundred  separate 
risks  aggregating  not  less  than  one 
and  one-half  million  ( 11,500,000.00) 
dollars  represented  by  executed  con- 
tracts or  bona  fide  applications  to 
become  concurrently  effective.  In 
the  case  of  employer’s  liability  or 
workmen’s  compensation  insurance, 
applications  shall  have  been  made 
for  indemnity  upon  at  least  one  hun- 
dred separate  risks  covering  a total 
pay  roll  of  hot  less  than  two  and  one- 
half  million  ($2,500,000.00)  dollars 
as  represented  by  executed  contracts 
or  bona  fide  applications  to  become 
concurrently  effective,  _In  the  case 
automobile  insurance  applications 
shall  have  been  made  for  Indemnity 
upon  at  le;  st  one  thousand  motor 
vehicles  or  for  insurance  aggregating 
not  less  than  one  and' one -ha If 
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mlllion  ($1,500,000.00)  dollars  repre- 
sented by  executed  contracts  or  bona 
fide  applications  to  become  concur- 
rently effective  on  any  or  all  classes 
of  automobile  insurance  effected  by 
said  subscribers  through  said  attorney.’ 

"The  last  sentence  specifically  mentions 
automobile  insurance.  Is  it  necessary 
that  applications  be  made  upon  at  least 
one  hundred  separate  risks,  or  may  one 
application  be  made  covering  one  thou- 
sand motor  vehicles,  or  should  there  be 
one  thousand  separate  applications,  each 
upon  a motor  vehicle? 

"Does  the  provision  ’or  for  insurance  ag- 
gregating not  less  than  one  and  one-half 
million  ($1, 500, 000 .00)  dollars’  constitute 
an  alternative  which  may  be  used  in  lieu 
of  applications  upon  at  least  one  thousand 
motor  vehicles,  and  can  bodily  Injury  and 
property  damage  be  Included  in  the  aggregate 
sum  mentioned  above?  Could  applicants 
qualify  in  this  event  with  three  risks  of 
$500,000.00  limits,  each  accident?" 


Your  letter  submits  four  distinct  questions  to  be 
determined.  The  first  question  1st 

"Is  it  necessary  that  applications  be 
made  upon  at  least  one  hundred  separate 
risks,  or  may  one  application  be  made 
covering  one  thousand  motor  vehicles, 
or  should  there  be  one  thousand  separate 
' applications,  each  upon  a motor  vehicle?" 

The  second  question  Is: 

"Does  the  provision  ’or  for  insurance 
aggregating  not  less  than  one  and  one- 
half  million  (#1,500,000.00)  dollars’ 
constitute  an  alternative  which  may  be 
used  In  lieu  of  applications  upon  at 
least  one  thousand  motor  vehicles," 

The  third  question  is: 
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"Can  bodily  injury  and  property  damage 
be  included  in  the.  aggregate  sum  men- 
tioned above?" 


The  fourth  question  is: 

"Could  applicants  qualify  in  this 
event  with  three  risks  of  #500,000.00 
limits,  ea-ch  accident?" 


Section  6080,  is  a part  of  Article  11,  Chapter 
37,  H.S.  Mo.  1939,  dealing  with  Inter-Indemnity  Contracts  — 
Reciprocal  or  Inter-Insurance  Contracts,  ordinarily  called 
"reciprocal"  insurance. 

Section  6078,  R.S.  Mo.  1939,  names  the  conditions 
and  designates  the  procedure  to  be  followed  in  carrying  on 
such  business.  , 

Section  6079,  K.£.  Mo.  1939,  requires  that  such 
contracts  of  reciprocal  insurance  shall  be  executed  by  an 
attorney  in  fact  acting  for  the  contractors  who  are  called 
"subscribers".  1'hen  we  come  to  said  Section  6080,  which 
is  the  subject  of  your  inquiry,  le  think  it  well  to  quote 
the  first  paragraph  of  said  Section  6080,  which  Is  as  fol- 
lows : 

"Such  subscribers  so  contracting  among 
themselves  shall,  through  their  attorney, 
file  with  the  superintendent  of  insurance 
of  this  state,  a declaration  verified  by 
the  oath  of  such  attorney  setting  forth:" 


The  above  quoted  excerpt  from  said  Section  6080, 
is  the  preamble  to  what  is  set  forth  in  said  paragraph  (f) 
constituting  along  with  other  facts  stated  in  other  para- 
graphs In  said  Section  as  the  case  may  require,  the  declare 
tion  of  the  company.  Said  paragraph  (f)  of  said  Section 
6080  Is  as  follows: 

"(f)  That  except  as  to,  the  kinds  of 
Insurance  hereinafter  specifically 
mentioned  In  this  subdivision,  appli- 
cations have  been  made  for  indemnity 
upon  at  least  one  hundred  separate 
risks  aggregating  not  less  than  one 
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and  one-half  million  ( ,.1,500,000.00) 
dollars  represented  by  executed  con- 
tracts or  bona  fide  applications  to 
become  concurrently  effective.  ( In  the 
case  of  employer* s liability  or  work- 
men* s compensation  insurance,  applica- 
tions shall  have  been  made  for  indemnity 
upon  at  least  one  hundred  separate  risks 
covering  a total  pay  roll  of  not  less 
than  two  and  one-half  million  (^2,500,000.00) 
dollars  as  represented  by  executed  con- 
tracts or  bona  fide  applications  to  be- 
come concurrently  effective.  In  the  case 
of  automobile  insurance  applications  shall 
have  been  made  for  indemnity  upon  at 
least  one  thousand  motor  vehicles  or  for 
Insurance  aggregating  not  less  than  one 
and  one-half  million  (,,>1,500,000.00)  dol- 
lars represented  by  executed  contracts 
or  bona  fide  a >plications  to  become  con- 
currently effective  on  any  or.  all  class- 
es of  automobile  insurance  effected  byj 
said  subscribers  through  said  attorney #" 


The  kinds  of  insurance  specifically  mentioned  in 
said  paragraph  (f)  are:  a)  "employer *s  liability  or  work- 
men* a compensation  insurance”,  and,  b)  "Automobile  Insur- 
ance " . 


We  will  observe  that  said  paragraph  (f)  begins 
with  this  significant  language:  "That  except  as  to  the 
kinds  of  Insurance  hereinafter  specifically  mentioned  In 
this  subdivision,  applications  have  been  made  for  indem- 
nity upon  at  least  one  hundred  separate  risks  aggregating 
not  less  than  one  and  one-half  million  (^1,500,000.00)  dol- 
lars represented  by  executed  contracts  or  bona  fide  appli- 
cations to  become  concurrently  effective.  # * 

It  becomes  apparent  then  that  the  meaning  of  the 
quoted  part  of  said  paragraph  (f)  makes  exceptions  out  of 
"employer * s liability  or  workmen's  compensation  Insurance" 
and  "automobile  insurance”.  In  other  words,  they  being  the 
only  two  kinds  of  insurance  specifically  mentioned  in  said  para- 
graph (f),  the  requirement  as  to  there  being  at  least  one  hun- 
dred separate  risks  aggregating  not  less  than,  one  and  one-half 
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million  (,,;1, 500, 000*00)  dollars  represented  by  executed 
contracts  or  bona  fide  applications  to  become  concurrent- 
ly effective,  has  nothing  to  do  with  employer’s  liability 
or  workmen’s  compensation  insurance,  or  with  automobile 
Insurance  * 

Now,  we  think  we  may  proceed  to  qnswer  the  specific 
questions  contained  in  your  letter,  and  as  numerically  set 
forth  hereinabove* 

Considering  the  first  one  of  said  questions,  it  is 
not  necessary,  in  applications  for  automobile  insurance, 
to  have  "one  hundred  separate  risks”,  because,  automobile 
insurance  is  one  of  the  kinds  of  insurance  excepted  by  the 
terms  of  said  Section  6080  from  such  requirements,  and  that 
being  not  restricted  to  the  one  hundred  application  feature 
of  said  paragraph  (f)  of  said  Section  6080,  one  thousand 
separate  applications,  each  upon  a motor  vehicle  need  not 
be  made,  but  one  application  may  be  made  for  liability  cov- 
ering one  thousand  motor  vehicles. 

Proceeding  to  the  second  question  contained  in  your 
letter,  we  believe  the  word  ”or”  is  a coordinating  particle 
designating  an  alternative  choice  to  be  used  in  place  of  mak- 
ing applications  upon  at  least  one  thousand  motor  vehicles. 

The  word  ”or”  is  defined  in  Webster’s  International  Diction- 
ary as;  "the  correlative  of  either”.  We  believe  it  was  in- 
tended by  the  Legislature  to  be  so  used  and  has  that  meaning 
and  effect  in  this  statute.  Vile  believe  that  part  of  said 
Section  is  in  the  alternative  so  that  one  thousand  applica- 
tions could  be  made  either  on  one  thousand  motor  vehicles, 
or  one  application  may  be  made  covering  one  thousand  motor 
vehicles  for  Insurance  aggregating  not  less  than  #1,500,000.00 

Answering  the  third  one  of  said  questions,  we  be- 
lieve bodily  injury  and  prpperty  damage  may  be  inclvided  in 
the  aggregate  sum  of  #1,500,000,00  If  this  kind  of  insurance 
Is  included  within  the  kinds  of  Insurance  to  be  exchanged. 

This  is  clearly  indicated  In  the  last  part  of  said  para- 
graph (f)  where  It  says;  "not  less  than  one  and  one-half 
million  (#1,500,000*00)  dollars  represented  by  executed 
contracts  or  bona  fide  applications  to  become  concurrently 
effective  on  any  or  all  classes  of  automobile  Insurance  ef- 
fected by  said  subscribers  through  said  attorney,”  (Under- 
scoring ours.)  This,  we  think,  is  broad  enough  language  to 
include  both  property  damage,  bodily  injury  or  any  other 
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klnd  or  character  of  automobile  insurance.  The  statute 
says  all  classes  of  automobile  insurance  affected  by;  said 
subscribers  through  said  attorney.  (underscoring  ours. ) 

We  believe  it  was  the  intention  of  the  Legislature  to  in- 
clude any  class  of  automobile  insurance  in  the  sum  named 
by  the  statute . 

Proceeding  now  to  the  fourth  and  last  one  of  said 
questions  submitted  in  your  letter,  we  believe  applicants 
could  qualify  for  the  $1,500,000,00  insurance  by  making 
applications  for  and  procuring  three  risks  of  $500,000,00 
each  to  make  the  aggregate  of  $1,500,000.00.  The  statute 
very  clearly  indicates  it  to  have  been  the  intention  of 
the  Legislature  to  permit  multiple  applications  to  qualify 
for  the  $1,500,000.00  insurance.  This  is  indicated  by  the 
use  of  the  plural  word  "applications”,  and  by  the  use  of 
the  word  "aggregating".  Aggregating  is  defined  as  the  pre- 
sent participle  of  the  verb  "aggregate”  in  Webster’s  Inter- 
national Dictionary,  page  49,  as  follovirsl  "to  bring  to- 
gether} to  collect  or  create  into  a mass  or  form”.  We 
think  there  is  no  doubt  that  this  statute  gives  authority 
to  qualify  for  such  insurance  with  three  risks  of  $500,000.00 
each. 


CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  Department 

that  : 

1)  That  said  paragraph  (f)  of  said  Section  6080, 
H.S.  Mo.  1939,  does  not  require  the  attorney  In  fact  In, 
reciprocal  or  inter-indemnity  Insurance  in  applying  for  a 
license,  to  declare  that  ”100  separate  risks"  In  automobile 
Insurance  have  been  taken,  because  automobile  insurance  Is 
exempted  from  the  "100  separate  risks"  clause  in  said  para- 
graph. 


It  Is  further  the  opinion  of  this  Department: 

2)  That  the  use  of  the  word  "or”  in  said  paragraph 
(f)  is  used  as  an  alternative,  permitting  either  1000  separate 
applications  to  be  shown  on  1000  motor  vehicles,  or  1 appli- 
cation may  be  shown  covering  1000  motor  vehicles  to  qualify 
for  such  license. 

It  is  further  the  opinion  of  this  Department  that: 

3)  Bodily  Injury  and  property  damage  may  be  in- 
cluded in  the  aggregate  sum  of  $1,500,000.00  of  risks  named 
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in  said  paragraph  (f),  which  in  its  terms  includes  all 
classes  of  automobile  insurance,  if  these  kinds  of  in- 
surance are  within  the  kinds  of  insurance  to  be  effected 
by  the  reciprocal  group  submitting  such  risks* 

It  is  further  the  opinion  of  this  Department  that  I 

4)  Applications  of  ^500,000.00  each  may  be  shown 
upon  1000  motor  vehicles  aggregating  not  less  than  one  and 
one-half  million  dollars. 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED} 


J.  E.  TAYLOR 
Attorney  General 


GWC:ir 


STATE  BOARD  OF  HEALTH:  Question  of  what  the  surname  of  a 

child, 'should  be. 


Juno 


Dr.  K.  14,  Jo.  100 
State  Health  Commissioner 
Tho  State  hoard  of  Health 
J of  for  son.  City,  Missouri 

Dear  Sir: 

VJq  heroby  acknowledge  receipt  of  your  lot  tor 
to  this  off  ice  requesting  an  opinion,  as  follows  3 

"We  should  11 ho  to  have  an  opinion 
from  your  off ico  relative  to  tho 
following  mat tor . 

"Under  what  surname  should  a child 
ho  registered  when  the  father  and 
no tho r are  divorced,  tho  mother  re- 
marries and  gives  birth  to  a child, 
who  is  actually  tho  child  of  the 
first  husband.  Should  tho  birth  be 
registered  under  the  name  of  tho 
first  husband,  tho  actual  father, 
or  in  the  name  of  the  second  hus- 
band ? 

"This  office  has  had  sovoral  re- 
quests recently  from  hospitals  and 
doctors  relative  to  such  caoos. 

Your  opinion  at  the  earliest  possible 
date  will’ bo  greatly  appreciated." 


Lections  of  the  Missouri  statutes  requiring 
the  registration  of  births  are  covered  in  Sections 
9760,  9771,  9772,  9775,  9774,  9775  and  9782,  R,  S.  Mo. 
1939 . 


Section  97G0  provides 
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"It  shall  be  the  duty  of  the  state 
board  of  health  to  have  charge  of 
the  state  system  of  registration 
of  births  and  deaths;  to  prepare 
the  necessary,  methods,  forms  and 
blanks  for  obtaining  and  preserv- 
ing such  records,  and  to  insure 
the  faithful  registration  of  the 
same  in  the  registration  districts 
and  in  the  central  bureau  of  vital 
statistics  at  the  capital  of  the 
state.  The  said  board  shall  be 
charged  with  the  uniform  and  thorough 
enforcement  of  the  law  throughout 
the  state,  and  shall  from  time  to 
time  promulgate  any  additional 
forms  and  amendments  that  may  be 
necessary  for  this  purpose," 


Section  9771  requires  that! 

"All  births  that  occur  in  the 
state  shall  be  immediately  regis- 
tered In  the  districts  In  which 
they  occur,  as  hereinafter  pro- 
vided." 


Section  9772  provides? 

"It  shall  be  the  duty  of  the  attend- 
ing physioian  or  midwife  to  file  a . 
certificate  of  birth,  properly  and 
completely  filled  out,  giving  all 
the  particulars  required  by  this 
article,  with  the  local  registrar 
of  the  district  in  which  the  birth 
occurred,  within  ten  days  after  the 
date  of  the  birth.  And  if  there  be 
no  attending  physician  or  midwife, 
then  It  shall  be  the  duty  of  the 
father  or  mother  of  the  child,  house- 
holder or  owner  of  the  premises, 
manager  or  superintendent  of  public 
or  private  institutions'  in  which  the 
birth  occurred,  to  notify  the  local 
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registrar  within  ten  days  after  the 
birth  of  the  fact  of  such  birth  hav- 
ing occurred.  It  shall  then,  in  such 
case;  be  the  duty  of  the  local  regis- 
trar to  secure  the  necessary  Informa- 
tion and  signature  to  make  a proper 
certificate  of  birth:  Provided, 
that  In  cities  the  certificate  of 
birth  shall  be  filed  at  a less  in- 
terval than  ten  days  after  birth,  if 
so  required  by  municipal  ordinance 
(or  regulation)  now  in  force  or 
that  may  hereafter  be  enacted, " 


Section  9773  provides: 

"The  certificate  of  birth  shall  con- 
tain the  following  items: 

"(1)  Place  of  birth,  including  state, 
county,  township  or  town,  village  or 
city.  If  in  a city,  the  ward,  street 
and  house  numberj  If  In  a hospital  or 
other  institution,  the  name  of  the 
same  to  be  given,  instead  of  the  street 
and  house  number, 

"(2)  Pull  name  of  child.  If  the  child 
dies  without, a name,  before  the  certificate 
Is  filed,  enter  the  words  ’died  unnamed. ’ 

If  tile  living  child  has  not  yet  been  nam- 
ed at  the  date  of  filing  certificate  of 
birth,  the  space  for  ’full  name  of  child’ 

Is  to  be  left  blank,  to  be  filled  out 
subsequently  by  a supplemental  report, 
as  herelna'fter  provided, 

"(3)  Sex  of  child. 

"(4)  Whether  a twin,  triplet,  or  other 
plural  birth,  A separate  certificate 
shall  be  required  for  each  child  In  case 
of  plural  birth,  giving  number  of  child 
in  order  of  birth, 

"(5)  Whether  legitimate  or  illegitimate. 


Dr,  ii.  M,  James 


4- 


June  12  t 1946 


M (6)  Full  name  of  father, 

"(7)  Residence  of  father, 

"(8)  Color  or  race  of  father, 

n(9)  Birthplace  of  father;  city  or 
town,  state  or  foreign  country, 

"(10)  Age  of  father  at  last  birthday, 
in  years, 

"(11)  Occupation  of  father,  (Answers 
shall  not  be  recorded  to  items  6,  7,  8, 
9,  10  and  11  in  case  of  illegitimate 
births. ) 

"(12)  Maiden  name  of  mother. 

"(13)  Residence  of  mother, 

"(14)  Color  or  race  of  mother, 

"(15)  Birthplace  of  mother;  city  or 
town,  state  or  foreign  country, 

"(16)  Age  of  mother  at  last  birthday, 
in  years. 

"(17)  Occupation  of  mother. 

"(18)  Number  of  child  of  this  mother, 
and  number  of  children  of  this  mother 
now  living.  \ 

"(19)  Born  at  full  term, 

"(20)  The  certificate  of  attending 
physician  or  midwife  as  to  attendance 
at  birth,  including  statement  of  year, 
month,  day  and  hour  of  birth,  and 
whether  the  child  was  alive  or  dead 
at  birth.  This  certificate  shall  be 
signed  by  the  attending  physician  or 
midwife,  with  date  of  signature  and 
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address J If  there  is  no  physician  or 
midwife  in  attendance,  then  the  father 
or  mother  of  the  child,  householder  or 
owner  of  the  premises,  or  manager  or 
superintendent  of  public  or  private 
institution,  or  other  competent  per- 
son, whose  duty  it  shall  be  to  notify 
the  local  registrar  of  such  birth,  as 
required  by  section  9772  of  this  ar- 
ticle • 

”(21)  Exact  date  of  filing  in  office 
of  local  registrar,  attested  by  his 
official  signature,  and  registered 
number  of  births,  as  hereinafter  pro- 
vided, 

"All  certificates,  either  of  birth 
or  death,  shall  be  written  legibly, 
in  unfading  black  ink,  and  no  certi- 
ficate shall  be  held  to  be  complete 
and  correct  that  does  not  supply  all 
of  the  items  of  information  called 
for  herein,  or  satisfactorily  account 
for  their  omission." 


Section  9774  requires  that  the  given  name  of 
the  child  must  be  registered,  and  sets  out  the  neces- 
sary action  to  be  taken  if  the  certificate  of  birth 
is  presented  without  the  statement  of  the  given  name. 

Section  9775  provides  for  the  action  to  be  taken 
if  the  certificate  of  birth  has  not  been  registered  prior 
to  the  taking  effect  of  this  article. 

Section  9782  provides  for  the  penalties  to  be 
imposed  if  the  foregoing  sections  are  not  carried  out,. 

By  the  common  law,  since  early  times,  a legal 
name  has  consisted  of  one  surname  and  one  given  name,  the 
given  name  being  used  first  and  the  surname  last.  An- 
ciently, the  given  name  was  regarded  as  the  more  impor- 
tant of  the  two,  but  in'  modern  days  the  surname  has  become 
the  principal  name,  45  C.J,  367. 

In  E.H.  Perry  & Go,  v,  Langbehn,  113  Tex.  72, 

252  S.W.  472,  the  Court  states  that  a -name  is  a word 
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or  \vords,  designation  or  appellation  used  to  distin- 
guish a person  or  thing  or  class  from  others. 

The  surname  or  family  name  of  a person  is  that 
which  is  derived  from  the  common  name  of  his  parent s, 
or  is  borne  by  him  in  common  with  other  members  of  his 
family,  45  C.J.  368, 

Therefore,  in  order  to  determine  what  the  sur- 
name of  the  child  in  question  Should  be  under  the  above 
premise  it  will  be  necessary  to  determine  the  legal  mean- 
ing of  the  word  "parents" • 

In  McDonald  et  al,  v.  Texas  Employers'  Ins.  Ass'n., 
267  S .YJ.  1074,  the  Court  states,  l.c.  1075: 

"(1)  The  primary  meaning  of  the 
term  'parent*  is  one  who  procreates, 
begets,  or  brings  forth  offspring, 
as  father  or  mother;  hence,  when 
the  term  Is  literally  Interpreted, 
it  can  only  include  a father  or 
mother  related  by  blood  to  the 
child,  and  by  the  same  token  would, 
of  course,  exclude  adopting  parents 
and  all  others  who  by  reason  of  the 
facts  or  circumstances  stand  in. loco 
parentis,  x # " , 


In  the  dissenting  opinion  in  Lanferman  et  al. 
vs.  Vanzlle,  150  Ky.  751,  150  S.W.  1008,  the  Court  states: 

" * * * # That  the  word  "parent"  # * 

-:*•  * * means  natural  parents,  and  not 

-parents  by  adoption,  cannot  be  doubted. 

x the  word  "parents",  both 
by  derivation  and  common  understanding, 
means  the  natural  parents'". 

In  46  C.J.  1212,  It  is  stated: 

"The  term  'parent*  primarily  means 
one  who  produces  young,  one  who 
procreates,  begets,  or  brings 
forth  an  offspring.  The  word 
ordinarily  Is  employed  as  mean- 
ing the  father  or  mother  related 
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by  blood,  some  times  including  a 
putative  or  ’natural'  father, 
but  some t tees  limited  to  a father 
or  mother  of  a legitimate  off- 
spring. •* . •»  * 


In  consideration  of  the  above  authorities,  we 
believe  the  word  ’’parent”  refers  to  the  actual  father, 
and,  since  a person1 s 'name  is  derived  from  their  parents, 
the  child  in  question  should  be  registered  under  the 
name  of  the  first  husband.  There  is  a presumption  that 
a child  born  in  wedlock  is  the  child  of  the  first  husband, 
but  this  presumption  is  overcome  b y the  facts  stated  in 
your  letter,  that  the  father  is  actually  the  first  husband. 


Conclusion 


Therefore,  it  is  the  opinion  of  tills  department 
that  a child,  conceived  during  one  marriage  and  born  during 
a subsequent  marriage,  should  be.  registered  under  the 
name  of  the  first  husband,  the  actual  father. 


Resioectfully  submitted. 


PERSHING  WILSON 
Assistant  Attorney  General 

APPROVED; 


J . 2,  TA'ILON 

Attorney  General 


PW:ir 


FOREIGN  INSURANCE  COMPANIES:  Foreign  insurance  companies  are  not  required  to 

comply  with  either  Sec*  5809  or  Sec*  5826*  R.S. 
Mo*  1939*  with  respect  to  capital  stock  being 
paid  up  in  full,  if  the  State  of  its  domicile 
\ does  not  so  require,  A foreign  insurance 
t company  does  not  violate  the  terms  of  Sec*  6035* 
R.S.  Mo.  1939*  if  it  holds  some  of  its  own 
stock,  not  absolutely  or  as  collateral,  but 

holds  the  same  merely  for  con- 
Junfi  iq  version  purposes  of  Preferred 

i ' stock  into  Common  stock  or 

Common  stock  into  Preferred  stock 


• i 

' 

- :i 

Honorable  Owen  G.  Jackson 
Superintendent  of  Insurance 
of  Missouri 

Jefferson  City*  Missouri 


C/ 

/V 


FILED 


Dear  Mr.  Jeekion : 


This  will  acknowledge  your  letter  requesting 
an  opinion  from  this  Department. 


Your  letter  is  as  follows: 


"A  life  insurance  company  organized 
and  doing  business  under  the  laws  of 
the  state  of  South  Carolina  has  ap- 
plied for  license  to  do  business  in 
this  state.  It  has  duly  submitted 
to  this  Department  a proper  certi- 
ficate showing  that  it  has  complied 
with  the  laws  of  South  Carolina,  and 
is  authorized  to*  and  is  doing  busi- 
ness in  that  state. 

"Another  submission  in  the  form  of  a 
copy  of  this  last  Annual  Statement  re- 
veals that  the  company  owns  approxi- 
mately 7,500  shares  of  its  own  capital 
stock.  It  also  shows  that  although 
the  whole  of  the  capital  stock  has  not 
been  paid  up  and  is  not  now  outstand- 
ing, $100,000.00  of  its  capital  stock 
has  been  paid  up  and  is  outstanding, 

"Is  it  necessary  that  this  foreign 
insurance  company  comply  with  the  same 
requirement  prescribed  for  companies 
organized  under  the  laws  of  this  state, 
with  specific  reference  to  that  portion 
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of  Sections  5809  and  582G  A.S.  Mo. 
1939  providing  that  the  full  amount 
of  the  capital  stock  named  in  the 
Articles  of  Association  shall  be 
paid  up  and  outstanding  before  it 
may  be  licensed? 

"Your  opinion  on  the  above  and  fore- 
going is  respectfully  requested*" 


In  a later  communication  with  this  Department, 
Mr.  Kalph  C.  Lashly,  Counsel  for  your  Department,  quotes 
a letter  from  Mr.  E.  P.  Averyt,  President  of  the  insur- 
ance company  involved,  showing  the  manner  in  which  its 
Common  stock  is  being  hold.  Said  quoted  letter  is  as 
follows: 


" 'Mr,  Aalph  0.  Lashly,  Counsel 
Insurance  Department 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Mr.  Lashly: 

’In  compliance  with  your  letter  of 
April  25th,  we  are  herewith  enclosing 
specimen  copy  of  Series  ’A’  Common 
Stock  certificate  and  specimen  copies 
of  each  of  the  Preferred  Stock  certifi- 
cates* 

’The  436  shares  of  Preferred  with 
a par  value  of  *)100.00  each  have  a right 
to  convert  into  10  shares  Series  *3*  Com- 
mon Stock  for  each  share  of  Preferred 
Stock,  The  554  shares  of  5/a  Preferred 
with  a par  value  of  ^100.00  each  do  not 
have  any  conversion  rights.  Therefore, 
4,360  shares  of  the  11,850  shares  of  no 
par  Common  are  reserved  for  the  conver- 
sion rights  of  the  <o%  Preferred  Stock. 

’It  was  originally  intended  to  sell 
the  entire  990  shares  of  Preferred  Stock 
with  conversion  rights  which  would  have 
hypothecated  9,900  shares  of  the  11,850 
shares  of  the  no  par  Common  Series  *B’ 
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assigned  to  the  company,  but  it  was 
later  decided  to  sell  554  shares  of 
the  Preferred  Stock  without  the  con- 
version rights.  The  balance  of  1,950 
shares  of  the  Series  *B*  Common  was  to 
be  held  for  similar  conversion  rights 
in  case  it  was  decided  to  increase 
the  company’s  capital  with  additional 
Preferred  Stock  issues* 

’The  number  of  shares  of  Series  ’3* 
Common  now  being  held  by  the  company 
that  is  not  hypothecated  for  the  con- 
version rights  of  Preferred  Stock, 
that  is,  6,490  shares,  is  still  being 
held  for  the  purpose  of  conversion 
rights  to  future  3s  sues  of  Preferred 
Stock  if  and  when  the  company  decides 
to  increase  its  capital  stock* 

Very  truly  yours. 


IS.  i\*  Averyt 
President. ’ " 


The  request  for  this  opinion,  in  the  light  of 
your  letter  to  this  Department  and  the  quoted  letter  of 
Mr,  Averyt,  necessarily  brings  up  for  construction  Sec- 
tions 5809  and  5826j  R.S,  Mo,  1939,  and  also  our  Section 
6035,  R.S.  Mo,  1939,  as  to  whether  said  Sections  apply 
to  foreign  insurance  companies,  upon  an  application  by 
such  companies  for  certificate  of  authority  to  do  busi- 
ness in  this  State* 

Sections  5809  and  5826.  are  what  we  may  very  ap- 
propriately call  "organization"  statutes,  referring  only 
and  having  authority  and  effect  only  on,  insurance  cor- 
porations organized  under  the  lav/s  of  Missouri,  Sept  ion 
5809  refers  specifically  in  the  early  lines  of  said  Sec- 
tion to  Section  5803,  R.S.  Mo.  1939,  with  respect  to  the 
declaration  to  be  filed  under  said  Section  5803  by  persons 
designated  as  corporators  of  an  insurance  company  in  this 
State.  Said  Section  5803  In  turn  refers  to  Section  5800, 
Article  2,  Chapter  37,  R.S.  Mo.  1939,  which  prescribes 
the  procedure  for  the  formation  of  an  insurance  company. 
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A careful  reading  of  these  statutes  cited  will  dis- 
close that  they  refer  only  to  and  regulate  only  the 
formation  of  insurance  corporations  in  the  State  of 
Missouri  under  its  laws* 

Section  5826*  ii«S.  Mo,  1959,  specifies  the 
amount  of  capital  that  any  joint  stock  or  stock  and 
mutual  insurance  companies  formed  under  the  provi- 
sions of  Article  2,  Chapter  37,  for  the  purposes  men- 
tioned in  said  Section  5800,  must  provide  for  in  their 
articles  of  incorporation. 

The  statement  is  made  in  your  letter,  and  is 
borne  out  by  Mr,  Averyt * s copied  letter,  that  al- 
though the  whole  of  the  capital  stock  of  the  foreign 
insurance  company  has  not  been  paid  up  and  is  not  out- 
standing, the  company  does  have  $100,000,00  of  its 
capital  stock  paid  up  and  outstanding.  Growing  out 
of  such  statement  of  fact  you  ask,  "is  it  necessary 
that  this  foreign  insurance  company  comply  with  the 
same  requirement  prescribed  for  companies  organized 
under  the  laws  of  this  State  with  specific  reference 
to  that  portion  of  said  Sections  5809  and  5826,  H.S. 

Mo.  1939,  providing  that  the  full  amount  of  the  capi- 
tal stock  named  in  the  articles  of  association  shall 
be  paid  up  and  outstanding  before  it  may  be  licensed 
in  this  State,"  We  think,  under  the  terms  of  our  said 
Sections  5809  and  5826,  they  being  what  we  have  here- 
inbefore designated  "organization"  statutes  referring 
only  to  insurance  corporations  organized  under  the 
laws  of  Missouri,  that  the  question  of  not  having  its 
full  capitalization  paid  up  does  not  bear  upon  that 
company* s right  to  a certificate  in  this  State,  if  it 
complies  with  all  of  our  statutes  required  to  be  com- 
plied with  by  foreign  insurance  companies  in  order  to 
obtain  such  certificate.  If  the  State  of  South  Carolina 
granted  a certificate  of  authority  to  this  insurance 
corporation  when  organized  under  its  laws  to  trans- 
act insurance  business  in  that  State  with  that  amount 
of  capital  paid  up  and  outstanding,  notwithstanding 
the  full  amount  of  its  capitalization  as  provided  in 
its  articles  of  association  has  not  been  paid  up  and 
outstanding,  neither  our  Section  5809  or  Section  5826, 
would  prevent  such  foreign  insurance  company  from  be- 
ing licensed  in  this  State, 

That  part  of  our  said  Section  5035,  H.S.  Mo, 
1939,  Article  10,  Chapter  37,  which  is  a part  of  our 
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General  Statutory  Provisions  applying  to  all  insurance 
companies,  foreign  as  well  as  domestic,  respecting  the 
holding  by  an  insurance  company  of  its  own  stock,  which 
here  constitutes  a part  of  the  question  we  are  now  con- 
sidering, is  as  follows? 


"No  insurance  company  shall,  directly 
or  indirectly,  purchase  or  hold,  either 
absolutely  or  as  collateral,  its  own 
stock,  after  the  same  has  been  once 
issued?  # * " • 


In  the  quoted  letter  of  Mr.  Averyt  it  is  stated 
that  the  holders  of  the  6$  Preferred  par  value  stock 
have  the  right  to  convert  such  stock  into  Common  stock 
at  the  ratio  of  ten  shares  of  Common  stock  for  one  share 
of  such  Preferred  stock,  and  that  the  Common  stock  is 
held  by  the  company  for  such  conversion  purpose. 

Our  said  Section  6035,  R.S.  Mo.  1939,  says  that 
no  Insurance  company  "shall,  directly  or  indirectly,  pur- 
chase or  hold,  either  absolutely  or  as  collateral,  its 
own  stock,  after  the  same  has  been  once  issued," 

Since  the  foreign  insurance  company  in  question 
holds  its  ovai  stock,  in  whatever  amount  it  may  be,  for 
the  purpose  of  conversion  into  other  stock,  we  do  not 
perceive  how  it  would  be  holding  such  shares  in  violation 
of  the  terms  of  said  quoted  part  of  our  said  Section  6035, 
H.S,  Mo,  1939,  Resting  the  matter  upon  the  language  quoted 
in  our  said  Section  6035,  it  was  the  evident  intention  of 
the  Legislature  in  incorporating  such  language  into  said 
Section  6035,  to  prevent  insurance  companies  from  holding 
their  own  stock  outright.  It  appears  to  be  the  case  here 
that  the  Preferred  par  value  stock  held  bj  the  foreign 
company,  being  considered  to  be  held  for  conversion,  is 
dormant  and  inactive  and  not  issued  in  the  sense  that  our 
said  Section  6035  has  in  mind,' 

"Conversion"  is  defined  in  Webster*s  Hew  Inter- 
national Dictionary,  definition  1 c,  page  582,  as:  "Prom 
one  thing  to  another  by  substitution," 

It  would  thus  appear  that  the  foreign  Insurance 
company  in  question  having  been  permitted  to  organize  and 
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carry  on  its  business  in  the  State  of  its  domicile  with- 
out having  the  full  amount  of  its  capital  paid-in,  it  is 
not  required  to  comply  with  the  requirements  prescribed 
for  insurance  companies  organized  under  the  laws  of  this 
State  as  are  set  forth  in  Sections  5809  and  5026,  R.S,  Mo. 
1939,  which  require  the  full  amount  of  capital  to  be  paid 
up  before  being;  licensed.  It  also  appears  that  said  for- 
eign insurance  corporation  is  not  proceeding  Contrary  to 
our  said  Section  6035,  Article  10,  Chapter  37,  H.S.  Mo. 
1939,  on  account  of  its  owning  and  holding  a block  of  its 
own  stock  for  conversion  purposes. 

In  the  case  being  considered,  however,  it  appears 
that  the  company  in  question  has  complied  with  the  laws 
of  its  domicile,  and  that  it  need  not  comply  with  Sections 
5809  and  5826,  R.S.  Mo.  1939,  in  order  to  obtain  a certi- 
ficate to  do  business  in  this  State,  and  that  it  is  not 
violating  the  tends  of  Section  6035,  Article  10,  Chapter 
37,,  R.S.  Mo.  1939,  in  holding  a block  of  its  stock  for 
conversion  purposes. 


CONCLUSION. 

i 

It  is,  therefore,  the  opinion  of  this  Department 
that  the  insurance  company  in  question,  to-wit:  Colonial 
Life  & Accident  Insurance  Company,  Columbia,  South  Carolina, 
having  complied  with  the  laws  of  the  State  of  its  domicile 
by  paying  up  at  least  v 100, 000, 00  of  its  capitalization, 
although  not  all  of  its  authorized  capital  stock  has  been 
paid  in  full,  said  company  need  not  comply  with  Sections 
5809  and  5826,  R.S.  Mo.  1959,  in  order  to  obtain  a certi- 
ficate to  do  business  in  this  State,  for  the  reason  said 
Sections  apply  only  to  companies  organized  under  the  laws 
of  this  State,  and  that  said  insurance  company  is  not 
violating  the  terms  of  Section  6035,  Article  10,  Chapter 
37,  R.S.  Mo.  1939,  in  reserving  a block  of  its  own  stock 
to  take  care  of  the  conversion  rights  of  Preferred  stock- 
holders. 

Respectfully  submitted. 


APPROVED: 

GEORGE  W,  CROWLEY 
Assistant  Attorney  General 

J.  E.  TAYLOR 
Attorney  General 
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DIVISION  OF  HEALTH: 


Political  subdivisions  may  continue  to 
participate  financially  with  the  Division 
of  Health  for  health  services  in  their 
political  subdivision. 


July  2,  1946 


t\ 

Dr,  R.  M,  James,  Director 
Division  of  Health 
Jefferson  City,  Missouri 


FILED 


Dear  Sir: 


We  hereby  acknowledge  receipt  of  your  letter  request- 
ing an  opinion  of  this  department,  which  reads  as  follows: 

/ * 


"For  many  years  this  Department  has  co- 
operated with  cities  and  counties  in 
the  maintenance  of  local  health  services. 

"It  Is  now  called  to  our  attention  that 
one  city  in  the  State'  lias  withdrawn  its 
financial  assistance  which  consisted  of 
payment  of  rent,  etc.  to  the  local  dis- 
trict health  office  because  they  were  not 
permitted  to  make  such  payments  under  the 
new  Constitution. 

"We  would  like  an  opinion  from  your  office 
on  the  following  question:  Does  Section 
23,  Article  6 of  the  new  Constitution  pro- 
hibit any  city,  county  or  other  political 
sub-division  in  the  State  from  participating 
financially  with  this  Department  in  the  oper- 
ation and  maintenance  of  health  services? 
Such  payment  would  Include  salaries,  rent, 
travel  or  other  expenses," 


Section  23,  of  Art.  VI  of  the  Constitution  of  1945, 
provides:  n 


"Ho  county,  city  or  other  political  corpor- 
ation or  subdivision  of  the  state  shall  own 
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or  subscribe  for  stock  in  any  corpora- 
tion or  association,  or  lend  its  credit 
or  grant  public  money  or  tiling  of  value 
to  or  in  aid  of  any  corporation,  associ- 
ation or  individual,  except  as  provided 
in  this  Constitution. M 


The  above  section  was  taken  from  Section  47,  Art,  IV 
and  Section  6,  Art,  IX,  Constitution  of  1875,  These  sections 
have  never  been  construed  in  the  courts  of  this  state  as  they 
apply  to  a political  subdivision  participating  with  the  divi- 
sion of  health  In  the  operation  and  maintenance  of  health 
services , 

Section  47  of  Art.  IV,  Constitution  of  1875,  provides  in 

part: 

"The  General  Assembly  shall  have  no 
power  to  authorize  any  county,  city, 
town  or  township,  or  other  political 
corporation  or  subdivision  of  the  State 
now  existing,  or  that  may  be  hereafter 
established,  to  lend  its  credit,  or  to 
grant  public  money  or  thing  of  value  in 
aid  of  or  to  any  individual,  association 
or  corporation  whatsoever,  or  to  become 
a stockholder  In  such  corporation,  asso- 
ciation or  company;  * -*  ■»  ■»  * *w 


Section  6.,  Art,  IX,  Constitution  of  1875,  provides  in 

part: 


"ho  county,  township,  city  or  other  muni- 
cipality shall  hereafter  become  a sub- 
scriber to  the  capital  stock  of  any  rail- 
road or  other  corporation  or  association, 
or  make  appropriation  or  donation,  or 
loan  its  credit  to  or  In  aid  of  any  such 
corporation  or  association,  or  to  or  in 
aid  of  any  college  or  institution  of 
learning  or  other  institution,  whether 
created  for  or  to  be  controlled  by  the 
State  or  others,  -a  a a ■* 
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In  the  case  of  Jasper  County  Farm  Bureau  v.  Jaaper  County 
315  Mo,  560,  the  county  court  appropriated  money  to  the  Jasper 
County  Farm  Bureau,  a voluntary  association.  It  was  contended 
that  this  appropriation  violated  the  above  sections  of  the 
Constitution  of  1875,  The  court  held  that  this  does  not  con- 
stitute a gift  or  grant  of  money  to  a private  association  and, 
in  so  holding,  stated  at  1,  c,  565: 


’’There  are  also  many  purposes  for  which 
public  money  may  be  appropriated  from 
the  use  of  which  some  persons  derive  more 
benefit  than  others,  but  this  circumstance 
does  not  detract  from  the  fact  that  their 
chief  function  is  to  administer  to  the 
public  good,  although  the  enjoyment  and 
advantages  derived  from  their  maintenance 
are  not  distributed  equally,  even  between 
members  of  the  public  who  are  situated 
alike  or  in  the  same  class.  If  it  were 
essential  to  the  establishment  or  existence 
of  an  enterprise  to  be  set  up  and  sustained 
by  public  aid  that  all  members  of  the  public 
or  all  members  of  any  class  should  derive 
from  it  the  same  or  like  benefits  or  advan- 
tages, then  It  would  be  entirely  Impossible 
to  describe  a public  enterprise  in  aid  of 
which  public  funds  might  be  set  apart,” 


There  Is  no  doubt  that  the  appropriation  of  money  for 
the  protection  of  public  health  is  an  appropriation  for  public 
purposes.  The  general  rule  is  stated  In  39  C.J.S.  Sec.  2,  p. 
811: 


”lt  is  a well  recognized  principle  that  the 
protection  of  the  public  health  is  one  of  the 
first  duties  of  government.  x •*  * ■»  » > 


Further,  In  Central  States  Life  Ins.  Co.  v.  State,  80  S.W. 
(2d)  028,  the  Supreme  Court  of  Arkansas  stated  at  1.  c.  629; 


One  of  the  highest  duties  a govern- 
ment owes  its  citizens  is  to  protect  their 
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health,  from  which  it  follows  that 
money  raised  and  exponded  for  the  pro- 
motion of  the.  public  health  is  a neces- 
sary expense  of  any  well-regulated 


government. 


The  participation  of  a political  subdivision  or  city 
with  the  Division  of  Health  in  providing  health  services 
for  its  citizens  is  merely  an  attempt  to  provide  the  best 
service  possible  and  to  perform  their  long  recognized  duty. 
This  is  not  a grant  or  loan  in  aid  of  a corporation,  associa- 
tion or  Individual,  but  rather  it  is  a cooperative  venture 
with  a state  agoncy,  and  the  outlay  of  money  is  for  a well 
known  public  purpose. 

This  type  of  limitation  on  the  powers  of  a political 
subdivision  can  also  be  found  in  the  Constitution  of  1065, 

At  that  time  the  railroads  were  expanding  at  a rapid  rate 
throughout  the  middle  west.  Many  of  these  railroad  ventures 
ware  no  more  than  wildcat • schemes  for  the  purpose  of  promoting 
stock  sales.  After  many  of  our  counties  and  cities  had  parti- 
cipated in  these  ventures,  it  was  learned  that  they  had  con- 
tracted debts  that  were  to  live  with  them  for  many  years.  In 
ordor  to  stop  the  officials  of*  a political  subdivision  from 
using  public  money  for  other  than  public  purposos,  these 
sections  v/ore  added  to  our  Constitution  of  1875.  Therefore 
it  can  readily  be  seen  that  the  purpose  of  this  typo  of  con- 
stitutional provision  was  to  keep  political  subdivisions 
from  giving  direct  aid  to  a private  corporation  and  not  to 
prevent  them  from  cooperating  with  state  agencies  in  expending 
money  for  public  purposes. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  Sec- 
tion 23  of  Art.  VI  of  the  Constitution  of  1945  does  not  prohibit 
a political  subdivision  or  city  from  participating  financi- 
ally with  the  division  of  health  in  the  operation  and  mainte- 
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nance  of  health  services  for  the  citizens  of  the  subdivision. 

Respectfully  submitted, 

EKRSHIiiG  WILSON 

Assistant  Attorney  General 

APPROVED: 

J.  E . TAYLOR 
Attorney  General 
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DIVISION  OF  HEALTH:  A Deputy  State  Gommiss loner  of  Health. 

has  jurisdiction  throughout  the  County, 
including  the  cities  of  said  County, 
and  the  laws  of  this  State  do  not  provide 
for  a Deputy  State  Commissioner  of  Health 
in  incorporated  cities  of  less  than 
75,000  Inhabitants. 


July  16,  1046 


Dr.  R.  U.  Jamo3,  Director 

Division  of  Public  Health  and  Welfare 

Jefferson  City,  Missouri 


Dear  Sir: 


Tills  is  in  reply  to  your  letter  requesting  an  opinion 
of  this  department,  reading  as  follows: 

"For  quite  a number  of  years  this 
department  has  proceeded  on  the  pre- 
sumption that  the  Deputy  State  Health 
.Officer  for  counties,  who  Is  an  ap- 
pointee of  the  local  county  court, 
had  no  jurisdiction  within  the  incor- 
porated limits  of  cities  within  that 
county,  except  In  the  small  communities 
where  no  other  moans  were  available  to 
accomplish  protection  of  public  health. 

"We  would  like  to  have  an  opinion  re- 
garding the  two  following  questions: 

"1.  The  responsibility  of  the  Deputy 
State  Health  Commissioner  of  the  coun- 
ties to  the  incorporated  cities  within 
that  county? 

"2.  What  is  the  method  of  appointment 
for  Deputy  Stato  Health  Commi3s loner  In 
cities  less  than  76,000  In  population?" 

#• 

With  reference  to  your  first  question,  we  direct  your 
attention  to  Section  9747,  R.  S.  Mo.  1939,  which  provides: 
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"It  shall  he  - tlio  duty  of  the  deputy 
state  c oraais s loners  of  health,  for  the 
counties  to  enforce  the  rules  and 
regulations  of  the  state  board  of 
health  throughout  their  respective 
counties  outside  of  incorporated 
cities  which  maintain  a health  offi- 
cer who  lias  been  appointed  a deputy 
state  commissioner  of  health  as  pro- 
vided for  in  section  9745.  The 
deputy  state  commissioners  of  health 
for  incorporated  cities  of  less  than 
75,000  population  shall  enforce  the 
rules  and  regulations  of  the  state 
board  of  health  within  their  respec- 
tive cities.  Any  deputy  state  com- 
missioner of  lie  a 1th  who  neglects  or 
refuses  to  perform  his  duties  as  re- 
quired by  this  article  shall  be  deemed 
guilty  of  a misdemeanor.  In  case  of 
dereliction  of  duty  or  refusal  to  act 
on  the  part  of  the  deputy  state  com- 
missioner of  health  of  any  county, 
the  state  board  of  health  may  at  their 
discretion  declare  the  office  of  deputy 
state  commissioner  of  health  for  that 
county  vacant . " 

‘Under  this  section  the  Deputy  State  Commissioner  of  Health 
has  the  duty  to  enforce  the  rulos  and  regulations  of  the  State 
Board  of  Health  throughout  the  respective  county  of  such  deputy 
except  in  "incorporated  cities  which  maintain  a health  officer 
who  lias  been  appointed  a deputy  state  commissioner  of  health  as 
provided  in  Section  9745."  It  seems  clear  to  us,  if  a city 
does  not  have  a deputy  state  commies Iona r of  health  then  the 
Deputy  State  Commissioner  of  Health  for  the  County  not  only 
has  the  pov/er  but  also  is  required  to  enforce  the  rules  and 
regulations  of  the  State  Board  of  Health  in  the  city. 


Section  9747,  supra  provides  for  the  enforce men t of  the 
rulos  and  regulations  of  the  State  Board  of  Health  by  a deputy 
state  commissioner  of  health  in  cities  of  less  than  75,000 
population.  It  further  refers  to  a deputy  state  commissioner 
of  health  as  provided  for  in  Section  9745,  il,  3.  Mo,  1939. 

This  section  reads  as  follows! 
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"At  the  first  regular  February  term 
of  the  county  court  in  eaclx  county  of 
the  State  aftor  this  article  becomes 
effective  and  at  the  regular  February 
term  of  said  county  court  every  year 
thereafter,  said  court  may  appoint  a 
reputable  physician,  as  a Deputy  State 
commissioner  of  health  for  a term  of 
one  year.  In  case  of  a vacancy  in  the 
office  of  the  Deputy  State  Commissioner 
of  Health  of  the  county,  the  county 
court  may  at  its  next  regular  term  of 
court  appoint  a reputable  physician 
for  the  unexpired  term.  But  the  power 
of  deciding  whether  or  not  such  a 
deputy  state  health  commissioner  will 
bo  appointed  shall  bo  vested  in  the 
county  court.  If  a county  court  of 
any  county  decides  to  appoint  a deputy 
health,  commissioner,  as  empowered  in 
this  law,  it  shall  agree  with  said  com- 
inis si  oner  as  to  the  compensation  and 
expenses  to  be  paid  for  such  services 
which  amount  shall  bo  paid  out  of  the 
county  treasury  of  the  county." 

It  Is  noted  that  the  above  section  provides  only  for  a 
deputy  state  commissioner  Of  health  for  counties  and  not  for 
cities.  Further,  after  a serach  of  the  sections  from  which 
this  section  was  derived,  back  to  1909,  when  it  was  first 
found  in  the  Laws  of  Missouri,  we  find  that  there  never  has 
been  a provision  for  a deputy  state  commissioner  of  health 
of  an  Incorporated  city.  Also,  after  a complete  study  of 
the  statutes  as  of  tills  time,  we  do  not  find  any  provision 
for  the  appointment  of  a deputy  state  commissioner  of  health 
for  Incorporated  cities  with  less  than  75,000  inhabitants. 

InMeechem’s,  Public  Officers,  Section  501,  It  is  stated 
that  "the  right  to  be  a public  officer  then,  or  to  exercise 
the  powers  and  authority  of  a public  officer,  must  find  Its 
source  in  some  provision  of  the  public  law."  Therefore,  there 
would  be  no  deputy  state  commissioner  of  health  for  Incorpor- 
ated cities  below  75,000  population. 

With  this  In  mind  then,  undor  Section  9747,  supra,  the 
Deputy  State  Commissioner  of  Health  for  the  County  would  also 
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have  jurisdiction  within  tho  cities  of  Iris  County* 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that 
(1)  the  Deputy  State  Commissioner  of  Health  of  a County  lias 
the  duty  to  enforce  the  rules  and  regulations  of  tho  State 
Board  of  Health  throughout  tho  County,  including  the  incorpor- 
ated cities;  and  (2)  there  is  no  provision  in  the  Laws  of  . 
Missouri  for  a Deputy  State  Commissioner  of  health  in  incorpor- 
ated cities  of  less  tiian  75,000  Inhabitants. 


Respe c tf ully  suomi t ted , 


APPROVED: 


PI3RuJ.II LG  hi  1:3 Oh 

Assistant  Attorney  General 


J.  h.  f'A^LOR 
Attorney  General 


PWjCP 


INSURANCE*  Articles  of  the  Association  of  the  Group  Casualty 
, ^ Underwriters,  Inc. , a Mutual  Company* 


August  21,  1946 


FI  LED] 

-46  J? 


Mr.  Owen  Jackson 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 

Dear  Mr,  Jackson} 


This  will  acknowledge  the  transmission  of  certified 
copies  of  the  declaration  on  the  part  of  the  inoorporators 
to  organize  a corporation  for  the  purpose  of  transacting 
the  business  of  insurance  under  the  mutual  plan  and  the  cor- 
poration to  be  named,  "Group  Casualty  Underwriters,  Inc., 
a Mutual  Company."  This  corporation  is  being  organized  under 
Article  VII,  Chapter  37,  R.S,  Mo.,  1939.  There  is  also  trans 
mltted  a certified  copy  of  the  Articles  of  Association  by  the 
proposed  company  and  the  affidavit  of  the  publication  of  the 
nbtice  required  by  the  statutes  of  this  State,  a copy  of  suoh 
notice  as  published  being  attached  to  and  made  a part  of  said 
affidavit.  The  opinion  of  this  department  is  requested  at  to 
the  compliance  of  suoh  proceedings  with  the  law. 


We  have  examined  the  certified  copies  of  these 
documents  and  proceedings.  It  is  the  opinion,  therefore, of 
this  department  that  such  proceedings  and  documents  oomply 
with  the  laws  of  the  State  of  Missouri  and  that  such  proceed- 
ings and  documents  are  not  inconsistent  with  the  Constitution 
of  the  State  of  Missouri  or  the  Constitution  of  the  United 
States. 


Respectfully  submitted. 


GEORGE  W.AJROWL EY 
Asaistanlr  Attorpa^  jJpnereJK 


Insurance  * Increase  of  stock  of  Transit  Casualty  Company  of  St.  Louis. 


FILED 


Honorable  Owen  h.  Jackson 
Superintendent  of  Insurance  of  Masourl 
Jefferson  City,  Missouri 

fear  Mr.  Jackson: 

This  will  acknowledge  the  tranainissi  n to  this  department  of 
certified  copies  of  the  action*  of  the  lio&rd  of  Directors  and  the 
Stockholders'  of  the  Transit  casualty  Company  of  St.  Louis,  Missouri, 
done  at  meetings  held  respectively  on  June  11,  1946,  and  on 
August  22,  1946,  at  th©  home  office  of  said  company  in  ht.  Louis, 
Missouri,  for  the  purpose  of  increasing  the  capital  stock  of  said 
company  from  'Two  Hundred  Fifty  Thousand  hollars  (p  250,000.60)  to 
Five  Hundred  Thousand  Dollars  (^600,000.00),  and  to  amend  the 
Articles  of  incorporation  of  said  company  to  conform  to  auch  in- 
crease. Thera  or©  also  submitted  with  add  documents,  certified 
copies  of  auch  proceedings,  the  proofs  of  publication  of  two 
notices,  one  for  10  days  notice,  and  too  other  for  60  days  notice, 
of  the  proposed  meeting  of  the  shareholders  of  said  company  on 
the  the  22nd  day  of  August  1946  to  vote  upon  a. proposition  to  so 
Increase  the  authorised  capital  stock  of  said  company,  and  to  amend 
the  Articles  of  Incorporation  to  conform  thereto. 

Your  department  request©  tU6  opinion  of  this  department  as  to 
th©  legality  of  auch  documents  and  proceedings. 

vie  have  inspected  the  certified  copies  of  the  records  sub- 
mitted together  with  the  documents  accompanying  them  and  find  that 
such  meeting*  were  held  In  conformity  with  law,  and  that  such  pro- 
ceedings comply  with  th®  insurance  laws  of  this  state  and  that 
they  are  not  Inconsistent  with  the  Constitution  of  fcne ' Lfcato  of 
Missouri  or  th©  Constitution  of  the  United  States. 


Respectfully  submitted 


OfiOROD  W.  OIwWLDY 

Assistant  Attorney  General 


Ltx;  jjna 


INSURANCE: 


Approval  of  increasing  capital  stock  of  the  Missouri  Insurance  Co. 


September  17,  1946 


Hon.  Owen  6.  Jackson 
Superintendent  of  insurance 
State  of  Missouri 
Jefferson  City,  Missouri 

iittar  Mr.  Jackson: 


f'hls  will  acknowledge  the  transmission  to  this 
department  of  certified  copies  of  the  proceedings  of 
the  Board  of  hi rectors  and  the  Stockholders  of  the 
Missouri  insurance  Company  increasing  the  capital  stock 
of  the  said  company  from  *400,000  to  *600,000. 

You  request  the  opinion  of  this  department  a a 
to  the  legality  of  such  proceedings,  which  are  exempli- 
fied by  said  certified  copies  of  such  proceedings. 

ke  have  examined  these  documents,  and  it  is 
the  opinion  of  this  department  that  the  proceedings  of 
this  company  to  increase  its  capital  stock,  as  afore- 
said, are  all  in  compliance  with  the  laws  of  the  State 
of  Missouri,  and  that  they  are  not  inconsistent  with 
the  Constitution  of  the  State  of  Missouri  or  the 
Constitution  of  the  united  States. 


ueapectfuiiy  submitted 


'INSURANCE*  Arts,  of  Inc.  of  the  Group  Fire  Underwriters,  Inc. 


September  23 , 1946 


FILED 


Honorable  Owen  G.  Jackson 
Superintendent  of  Insurance 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Mr.  Jackson j 

This  will  acknowledge  the  transmission  to  this  department 
of  certified  copies  of  the  declaration  of  intention  to  form 
a corporation  under  the  laws  of  Missouri  for  the  purpose  of 
transacting  the  business  of  insurance,  the  Articles  of 
Association  and  proof  of  the  publication  of  the  notice  there- 
of of  the  Group  Fire  and  Marine  Underwriters,  Inc.,  a Mutual 
Company,  with  the  request  of  an  opinion  from  this  department 
if  such  proceedings  comply  with  the  law0 

We  have  Inspected  these  documents  and  have  compared  them  with 
the  requirements  of  the  law  in  such  cases  made  and  provided, 
and  find  that  such  proceedings  conform  to  the  requirements  of 
the  insurance  laws  of  Missouri,  and  that  they  are  not  Incon- 
sistent with  the  Constitution  of  the  State  of  Missouri  or  the 
Constitution  of  the  United  States<> 

Respectfully  submitted 


GEORGE  W CROWLEY 
Assistant  Attorney  General 


TAXATION: 

SALES  TAX: 
NATIONAL  BANKS: 


Sales  of  tangible  personal  property  to 
national  banks  are  not  subject  to  the 
Missouri  retail  sales  tax. 


October  4,  1946 


Honorable  W.  0.  Jackson 
Sales  Tax  Supervisor 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  herein  you 
request  an  official  opinion  from  this  department  as  follows: 

'"In  the  Rules  and  Regulations  relating 
to  the  Missouri  Sales  Tax  oromulgated  by 
Forrest  Smith,  State  Auditor,  on  Page  34, 

Is  found  Rule  12,  which  is  in  part  ns 
follows : 

"’Sales  of  tangible  personal  property 
or  taxable  services  made  directly  to 
Natinal  Banks  for  use  or  consumption  by 
the  Nuti'  nal  Bank  are  exempt  from  the 
payment  of  the  tax  levied  under  the 
Soles  Tax  Act.*  ....  % 

"Will  you  please  advise  me  if  this  Rule 
Is  a correct  statement  of  the  law  at  the 
present  time." 

The  Sales  Tax  Act  has  been  in  effect  in  this  state  since 
1935.  It  has  been  re-enacted  at  each  session  of  the  General 
Assembly,  including  the  63rd  General  Assembly.  It  was  re- 
enacted by  the  63rd  General  Assembly  in  House  Bill  No.  652 
which  was  approved  on  April  29,  1946.  In  so  far  as  your 
question  is  concerned,  the  present  Act  applies  as  did  the 
law  when  t e regulation  referred  to  in  your  request  was 
promulgated.  Section  .11411  of  the  Act  provides  In  part  as 
follows: 


"*  * *The  seller  of  any  property  or 
person  rendering  any  service,  subject  to 
the  tax  imposed  by  this  article,  is 
directed  to  collect  the  tax  from  the  purr 
chaser  of  such  property  or  the  recipient 
of  the  service  as  the  case  may  be.*  * *" 
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Section  11409  of  the  Act  exempts  from  the  provisions  of 
the  Act  retail  sales  which  the  State  of  Missouri  is  prohibited 
from  taxing  under  the  Constitution  or  Laws  of  the  United 
States.  In  the  case  of  School  District  of  Kansas  City  vs. 
Smith,  111  S.  W.  (2d)  167,  168,  the  court  said: 

, * tijj.le  purchaser  is  the  taxpayer,  and. 

the  seller,  although  responsible,  is  the 
agent  or  conduit  through  which  the  state 
seeks  to  facilitate  the  accounting  for 
and  the  collection  of  the  tax.*  * *" 

On  November  5,  193b , an  opinion  was  rendered,  by  the 
Attorney  General* s office,  holding  that  the  State  of  Missouri 
could  not  impose  the  sales  tax  on  the  sales  of  personal  pro- 
perty, services,  substances  and  things  to  national  banks  for 
use  or-  consumption  by  such  banks • We  are  assuming  that  the 
regulation  referred  to  in  your  re»;uest  was  based  upon  that 
opinion. 

The  question  of  the  authority  of  states  to  impose  excise 
taxes  upon  national  banks  and  other  fed oral  instrumentalities 
has  been  before  the  United  states  Supreme  Court  and  state 
courts  on  a number  of  occasions  since  1933,  so  in  order  to 
bring  our  1935  opinion  down  to  date,  will  discuss  these 
various  cases. 


The  question  involved  in  your  request  is  whether  or  not 
the  state  may  impose  a sales  tax  on  a federal  instrumentality , 
National  banks  ore  instrumentalities  of  the  United  States, 
Owensboro  National  Bonk  vs.  City  of  Owensboro,  173  TJ.  S, 

664,  19  S.  Ct.  537,. 43  L.  M.  850.  In  the  case  of  First 
Nation -I  Bank  of  Guthrie  Center  vs.  Anderson,  70  L.  Kd.  290 , 

1.  c,  302,  the  United  States  Supreme  Court,  in  discussing  the 
relationship  of  national  banks  to  the  United  States,  said; 

"National  banks  are  not  merely  private 
moneyed  institutions  but  agencies  of  the 
United  States  created  under  its  laws  to 
promote  its  fiscal  policies;  and  hence 
the  banks,  their  nroeerty,  and  their  shares 
cannot  be  taxed  under  state  authority 
except  ms  Congress  consents,  and  then  only 
in  conformity  with  the  restrictions 
attached  to  its  consent. * ♦** 


Also  in  the  case  of  Maricopa 
Valley  National  Bank  of  Phoenix, 


310 


aunty,  Ariz 
U.  3.  357 


, et  al.  vs. 
83  S.  Ct. 


587,  the  United 
question  of  the 


b t a t e s b up  r erne 

authority  of  tho 


Court 


hod  before  it  the 
State  of  Arizona  to  collect 
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taxes  on  shares  of  prof  erred  stock  of  a national  bank  owned 
by  the  Reconstruction  Finance  Corporation.  In  speaking  of 
the  authority  of  states  to  impose  taxes  on  national  banks, 
the  court  In  that  case  said:  .(1.  c.  588) 

o authority  by  which  the  taxes  in 

question  were  levied  did  not  stem  from 
the  cov  ers  * reserved  to  the  States*  under 
the  Tenth  Amendment,  It  was  conferred  by 
Congress  which  has  under  the  Constitution 
exclusive  authority  to  determine  whether 
and  to  what  extent  its  instrumentalities, 
such  as  the  Reconstruction  Finance  Cor- 
poration, shall  be  immune  from  state 
tax;, t ion.*  * *" 

The  Maricopa  County  opinion,  supra,  was  rendered  by  the 
United  States  Supreme  Court  on  March  1,  1943.  These  rulings 
clearly  demonstrate  that  the  United  States  Supreme  Court  has 
taken  the  position  that  federal  instrumentalities  may  be 
taxed  by  the  st  tes  only  when  Congress  consents  to  such  taxa- 
tion, In  other  words,  on  account  of  being  agencies  of  the 
sovereignty,  they  are  impliedly  exempt  from  taxation  by  the 
states  end  until  Congress  authorizes  states  to  tax  such 
agencies,  they  cannot  be  taxed. 

The  Act  of  Congress  r >1  *ting  to  taxation  of  national 
banks  is  found  in  Title  12,  Section  548,  U.  S.  C.  A.,  and 
has  not  been  amended  or  modified  since  March,  1926.  This 
section  provides  in  part  as  follows: 

"The  legislature  of  each  State  may  deter- 
mine and  direct,  subject  to  the  provisions 
of  this  section,  tho  manner  and  place  of 
taxing  all  the  shares  o:f  national  banking 
associations  located  'ithin  its  limits. 

The  several  States  may  (1)  tax  said  shares, 
or  (2)  include  dividends  derived  therefrom 
in  the  taxable  income  of  an  owner  or  holder 
thereof,  or  (3)  tax  suoli  associations  on 
their  net  income,  or  (4)  according  to  or 
measured  by  their  net  income,  ];>rovided  the 
following  conditions  are  complied  with: 

”1.  (a)  The  imposition  by  any  State  of 

any  one  of  the  above  four  forms  of  taxa- 
tion shall  be  in  lieu  of  the  others,  except 
as  hereinafter  provided  in  subdivision  (c) 
of  this  clause.*  * *" 
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Hon.  V/.  0.  Jackson 


The  State  of  Missouri  imposes  a tax  under  House  Bill 
No.  888  of  the  63rd  General  Assembly,  approved  April  23, 

1946,  by  Section  3A  thereof  in  the  following  manner: 

••Every  national  banking  association  shall 
be  subject  to  an  annual  tax  according  to 
and  measured  by  its  net  Income  in  accord- 
ance with  method  numbered  (4)  authorized 
by  the  Act  of  Congress  of  March  25,  1926, 
amending  Beotian  5219  of  the  Revised 
Statutes  of  the  United  States,  and  every 
other  banking  institution  as  herein 
defined  shall  be  subject  to  an  annual 
tax  for  the  privilege  of  exercising  its 
corporate  franchises  xvithin  the  State 
of  Missouri  according  to  and  measured  by 
its  net  inoome  pursuant  to  the  provisions 
of  this  Act.** 

According  to  the  authorities  heroin  before  cited,  since 
the  State  of  Missouri  has  chosen  to  impose  a tax  on  national 
banks  on  the  basis  of  their  not  income,  then  it  has  no 
authority  to  impose  any  other  tax  on  suoh  banks.  In  the 
case  of  Federal  Land  Bank  of  8t.  Paul  vs.  Bismarck  Lumber 
Co.,  314  U.  S.  95,  62  8.  Ct.  1 , , the  court  had  before  it  the 
question  of  the  authority  of  the  State  of  North  Dakota  to 
collect  a sales  tax  on  a sale  of  tangible  personal  property 
made  by  a lumber  company  to  a federal  land  bank.  The  bank 
had  ourehased  farms  under  foreclosure,  and  the  lumber  pur- 
chased from  the  Bismarck  Lumber  Co.  was  being  used  by  the 
Federal  Land  Bank  on  these  farms.  The  Sales  Tax  Act  of  North 
Dakota  imposes  the  tax  on  the  purchaser  as  does  the  Missouri 
Sales  Tax  Act.  At  1.  c.  5,  the  oourt,  in  discussing  the 
authority  of  states  to  impose  o.  sales  tax  on  federal  instru- 
mentalities, said: 

"The  argument  that  the  lending  functions 
of  the  federal  land  banks  are  proprietary 
rather  than  governmental  misconceives  the 
nature  of  the  federal  government  with 
respect  to  every  function  which  it  per- 
forms. The  federal  government  is  one  of 
delegated  powers,  and  from  that  it  neces- 
sarily follows  that  any  constitutional 
exercise  of  its  delegated  cowers  is 
governmental.  Graves  v.  New  ^ork  ex  rel. 

0 ’Keefe i 306  U.  S.  466,  477,  59  S.  Ct. 

595,  59$,  83  L.  Ed.  927,  120  A.  L.  R. 

1466.  It  also  follows  that  when  Con- 
gress constitutionally  creates  a corpor- 
ation through  which  the  federal  gurvernment 
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lawfully  acts,  the  activities  of  such 
corporation  are  governmental.  Pittman  v. 

Home  Owners * Loan  Corn.,  308  U.  8.  21, 

32,  60  S.  Ot.  15,  17,  64  L.  Ed.  11,  124 
A.  L.  R.  1263;  Graves  v.  New  York  ex  rel. 

O’Keefe,  supra,  306  U.  S.  page  477,  59  \ 

S.  Ot,  page  596,  83  L.  Ed.  927,  130  A.  L, 

R.  1466. 

"The  federal  land  hanks  are  constitu- 
tionally created,  Smith  v.  Kansas  City 
Title  & Trust  Co.,  255  U.  3.  180,  4l  S, 

Ct.  243,  65  L.  Ed.  577,  and  respondents 
do  not  urge  otherwise.  Through  the  land 
hanks  the  federal  government  makes  possible 
the  extension  of  credit  on  liberal  terms 
to  farm  borro\*?ers.  ■ As  part  of  their 
general  lending  functions  the  land  banks 
are  authorized  to  foreclose  their  mort- 
gages end  to  purchase  the  real  estate  at 
the  resulting  sale.  They  are  ’instru- 
mentalities of  the  federal  government, 
engaged  in  the  performance  of  an  important 
governmental  function.’  Federal  Land  Bank 
v,  Friday,  295  U.  S.  229,  231,  55  S.  Ct. 

705,  706,  79  L.  Ed.  1408;  Federal  Land 
Bank  v.  Gaines,  290  U.  8.  247,  254,  54  S. 

Ct.  168,  171,  78  L.  Ed.  298.  The  national 
farm  loan  associations,  the  local  co-op- 
erative organizations  of  borrowers  through 
which  the  land  banks  make  loans  to  individ- 
uals, are  also  federal  instrumentalities. 

Knox  National  F.  L,  Asso.  v.  Phillips,  300 
U.  S.  194,  202,  57  S,  Ct.  418,  422,  81  L. 

Ed'.  599,  108  A.  L.  R.  738;  Federal  Land 
Bank  v.  Gaines,  supra,  290  U,  S.  page  254,  . 

54  S.  Ct . page  171,  78  L.  Ed.  298, 

rtCongress  has  the  power  to  protect  the 
instrumentalities  which  it  has  constitu- 
tionally created.  This  conclusion  follows 
naturally  from  the  express  grant  of  power 
to  Congress  ’to  make  all  laws  which  shall 
he  necessary  and  proper  for  carrying  into 
execution  all  powers  vested  by  the  Con- 
stitution in  the  Government  of  the  United 
States,*  * *” 

One  of  the  most  recent  oases  before  the  United  States 
Supreme  Court  on  the  question  of  immunity  of  state  or  federal 
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instrumentalities  from  taxes  is  the  case  of  State  of  New  York 
and  Saratoga  Springs  Commission  vs.  United  States,  SO  L.  Ed, 
page  265,  This  case  was  decided  on  January  14,  1946,  The 
question  involved  in  that  case  was  whether  or  not  the  State 
of  Nov,  York,  which  owned  Saratoga  Springs  and  derived  revenue 
therefrom,  was  subject  to  the  federal  income  tax.  The  court 
in  that  case  by  majority  opinion  held  that  the  state  was 
liable  for  the  tax.  In  this  case,  the  court  departed  farther 
from  the  principle  of  immunity  of  states  from  federal  taxa- 
tion than  it  had  theretofore.-  'However,  from  a reading  of 
that  opinion,  it  will  be  found  that  the  court  stilf  adheres 
to  the  principle  announced  in  McCulloch  vs,-  The  State  of 
Maryland , 4 Wheat.  315,  4 L.  Ed.'  579,  to  the  effect  that  states 
may  not  tax  federal  instrumentalities  in  any  manner  other  than 
that  granted  by  Congress.  In  our  research  on  this  question, 
through  the  'Mis sour i Supreme  Court  opinions,-  we  find  that  the 
Missouri  Supreme  Court  /in  the  case  of -the  City  of  Carthage  vs. 
The  First  National  Bank  of  Carthage,  71  Mo,  500,  had  before  it 
the  question  of  the  authority  of  a politiool  subdivision  of 
the  state  to  impose  a license  tax  on  a national  bank,-  TMb 
opinion  was  rendered  in  1880,  but  in  our  research  on  the 
question,  we  failed  to  find  where  it  has  been  overruled  or 
modified.  At  1.  c,  509,  the  court,  in  treating  the  question, 
said: 

f,In  the  case  of  McCulloch  v.  The  Ctate  of 
Maryland,  4 Wheat.-.  316,  it  ms  held  that 
congress  had  the  constitutional  right  to 
authorize  the  incorporation  of  banks;'  that 
a bank  thus  incorporated  had  a right  to 
establish  its  of  icon  of  discount  and 
deposit  within  any  State , and  that  hen 
so  established  tho  State  could  not  tux  it,- 
This  decision  was  made  with  reference  to 
the  question  whether  the  State  of  Maryland 
could  impose  a tax  on-  the  bank  of  tho  United 
States,-  incorporated  under  an  act  of  Congress 
of  April  10,  1816.  The  principle  the 3." e in 
announced,  has  been  re  affirmed  and  applied 
to  the  act  of  congress  authorizing  the  in- 
corporation of  National  Banks,  in  the  follow- 
ing cases:  Van  Allen  v.  Assessors,  3 Wall,- 
573;  Bradley  v.  The  People,  4 Ball .*  459; 

Lionborger  v.-  House, - 9 Ball.  458;,  Tappan 
v.  The  Bank,  19  Wall.-  490;  He  burn  v. 

School  Directors,  83  Wall.-  480.  In  all 
of  those  oases  it  has  been  held  -that  a 
State  can  only  impose  such  a tax  upon 
those  national  banking  corporations  as  is 
authorized  in  the  act  of  congress  creating 
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them,  and  that  said  act  only  authorizes 
a tax  on  the  shares  in  such  bank  and  not 
upon  its  capital  stock’ that  such  banks 
derive  their  authority  to  do  business  in 
the  States  by  virtue  of  a United  States 
statute  which  is  supreme.  It  therefore 
follows,  that  the  right  of  defendant  to 
conduct  its  business  as  a bank  in  a;  insti- 
tution is  in  no  way  dependent  on  a license 
to  be  obtained  either  from  the  State  or 
any  of  its  municipalities.*  * *M 

All  of  the  authorities  herein  before  referred  to, 
including  the  United  States  Supreme  Court  and  the  Missouri 
Supreme  Court,  conclusively  hold  that  a state  my  not  tax  a 
federal  instrumentality  in  any  manner  other  than  that  auth- 
orized and,  provided  by  Congress,  Since  the  State  of  Missouri 
has  ohosen  to  tax  the  shares  of  national  banking  associations 
on  a valuation  measured  by  the  net  income  of  the  respective 
banking  organizations,  then  applying  the  foregoing  rules, 

It  would  not  have  authority  to  tax  national  banks  Irt  any 
other  manner. 


conclusion 


From  the  foregoing,  it  is  the  opinion  of  this  department 
that  the  State  of  Missouri  may  not  impose  a tax  on  retail 
salves  of  tangible  personal  property  which  are  sold,  to 
national  banks  for  use  and  consumption  by  such  banks. 


Respectfully  submitted, 

mas-  W.  BURTON 
Assistant  Attorney  General 


APPROVED 


J,  E.  TAYLO'R 
Attorney  General 


INSURANCE:  Approval  of  documents  of  Westefin  Life  Ins*  Co*,  St.  Louis,  Mo* 


November  9,  1946 


Honorable  Owen  G,  Jackson 
Superintendent  of  Insurance 
State  of  Missouri 
Jefferson  City,  Missouri 

Attention:  Mr.  Ralph  0*  Lashly,  Counsel 

Dear  Mr,  Jackson: 

This  will  acknowledge  transmission  to  this 
department  of  certified  copies  of  the  proceedings  of 
the  Directors'  and  Stockholders'  meetings  of  the 
Western  Life  Insurance  Company,  St,  Louis,  Missouri 
to, "increase  the  capital  stock  from  Two  Hundred  (200) 
shares  of  par  value  of  One  Hundred  (^100.00)  Dollars 
each,  to  Five  Hundred  (600)  shares  of  par  value  of 
One  Hundred  (;$100.00}  Dollars  each." 

Your  request'  is  for  the  opinion  of  this 
department  as  to  the  legality  of  such  proceedings. 

We  have  examined  these  documents  and 
evidences  of  the  action  of  the  Board  of  Directors  and 
Stockholders  of  said  company,  and  it  is  the  opinion  of 
this  department  that  the  proceedings  of  said  company 
to  increase  its  capital  stock,  as  aforesaid,  are  all  in 
compliance  with  the  laws  of  the  State  of  Missouri  and 
that  they  are  not  Inconsistent  with  the  Constitution  of 
the  State  of  Missouri  or  the  Constitution  of  the  United 
States, 

Yours  very  truly 


GEORGS  W,  CROWLEY 

pv - Assistant  Attorney  General 

/ 
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November  22,  1946 


Honorable  Owen  G • Jackson 
Superintendent  of  Insurance  of  the  State 
of  Missouri 

Jefferson  City,  Missouri 


Dear  Mr,  Jackson { 

This  will  acknowledge  the  transmission  to 
this  Department  of  certified  copies  of  the  amendments 
of  articles  of  incorporation  of  the  Employers  He- 
insurance  Corporation,  the  proof  of  notice  of  the 
meeting  of  the  stockholders  of  said  corporation,  the 
action  of  such  stockholders,  and  the  proceedings  of 
the  Board  of  Directors  of  said  corporation,  effect- 
ing such  amendments  to  such  articles  of  Incorporation, 
with  which  Is  a request  for  the  opinion  of  this  De- 
partment as  to  the  legality  of  such  proceedings. 

We  have  inspected  these  documents  and  pro- 
ceedings and  compared  them  with  the  requirements  of 
law  in  such  cases,  and  find  that  such  proceedings  con- 
form to  the  requirements  of  the  Insurance  law^  of 
this  State,  and  that  they  are  not  inconsistent  with 
the  Constitution  of  this  State  or  the  Constitution 
of  the  United  States. 

Respectfully  submitted. 


Assistant  Attorney  General  v — 


GWG i Ir 


December  19,  1946 


Honorable  Owen  G#  Jackson 
Sup  ©r tn t ©ndent 
Division  or  Insurance 
Jefferson  City.#  Missouri 

Hear  Mr,  Jackson: 


Your  request  for  an  opinion  from  this  De- 
partment touching  the  legality  of  the  proceedings 
of  the  ventral  Surety  & insurance  Corporation,  a 
Missouri  Corporation,  by  its  Board  of  Directors 
and,  stockholders  of  the  company  amending  the  Ar- 
ticles of  Incorporation  of  said  company,  has  been 
duly  received# 

Certified  copies  of  such  proceedings  under 
the  hands  of  the  executives  of  said  company  exem- 
plify the  details  of  such  proceedings# 

We  have  carefully  examined  these  documents 
and  find  that  such  proceedings  comply  with  the  In- 
surance laws  of  this  State,  and  are  not  Inconsistent 
with  the  Constitution  of  the  State  of  Missouri  or 
the  Constitution  of  the  United  States. 

Respectfully  submitted, 

~3/V^yi^TTArt 

CJtOWL&X 

Attorney  Genera; 
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Honor able  Owen  CJ,  Jackson 
Super intendent 
Division  of  Insurance 
Jefferson  City,  Missouri 

Dear  Mr,  Jacksons 


ihls  will  acknowledge  the  transmission  to 
thla  Department  of  certified  copies  of  the  proceed- 
ings of  the  Board  of  Director*  and  the  stockholders 
oX  Commonwealth  Life  & Accident  Insurance  Company, 
ot,  Louis,  Missouri,  increasing  the  capital  stock  of 
said  company  from  #100,000,00  to  $200,000.00, 

You  request  the  opinion  of  this  Department 
as  to  the  legality  of  such  proceedings. 

Xlfe  have  examined  these  documents,  and  it  1b 
the  opinion  of  this  Department  that  the  proceedings 
of  said  company  through  its  Board  of  Directors  and 
stockholders  to  increase  its  capital  stock,  as  evi- 
denced by  said  documents,  comply  with  the  laws  of 
the  State  of  Missouri,  and  that  such  proceedings  are 
not  inconsistent  with  the  Constitution  of  the  State 
of  Missouri  or  the  Constitution  of  the  United  States, 

Respectfully  submitted. 


CROWLEY 

Attorney 


owe  Sir 


\ 

/ 


Answering  Opinion  Request  490, 


December  21,  1946, 


Honorable  Owen  G « Jackson, 

S up  e r in  t enderit , 

Division  of  insurance, 

Jefferson  City,  ills  sour  i. 

Attention*  Hon,  Ralph  C.  Lashly, 

Counsel, 

Dear  Mr,  Jacksons 

i*bis  vrill  acknowledge  your  request  of  December  20, 
1946,  for  an  opinion  respecting  the  legality  of  the  proceeds 
ings  of  the  policyholders  of  the  St.  Louis  Mutual  Life  Insur- 
ance Company  on  December  IS,  1946,  reorganizing  said  company 
from  a mutual  to  a stock  and  mutual  company, 

. ^ rec*uesfc  ls  accompanied  by  proof  of  publication 

of  the  notice  by  the  Board  of  Directors  of  the  special  meeting 
°fji0aT  Dolioynolders  for  such  purpose  as  is  required  by  law 
and  also  certified  copies  of  the  proceedings  of  the  policy- 
holders  of  said  company  reorganizing  the  said  St.  Louis  Mutual 
Life  Insurance  Company  from  a mutual  to  a stock  and  mutual  com- 
pany on  December  19,  1946, 

be  have  examined  these  documents  and  the  certified 
copies  of  such  proceeding,  and  it  is  the  opinion  of  this  de- 
partment that  they  come  within  the  scope  and  authority  of  the 
^nsurance  Laws  of  the  State  of  Missouri,  and  that  they  are  not 
inconaiateno  wlon  the  Constitution  of  the  State  of  Missouri  or 
the  Constitution  of  the  United  States, 


vo spec t fully  submitted. 


W 


GEO  nap;  w , 
Assistant 


/i4~hr€u 

CROWLEY 

Attorney  General 
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BLIND  PENSIONS: 
CONSTITUTIONAL  LAW: 
PROBATE  COURTS: . 


Under  Constitution  of  1945  probate 
judges  may  continue  to  perform  duties 
under  the  provisions  of  Section  9454, 
R.  S.  Mo.  1939. 


February  S,  1946 


Mrs.  Lee  Johnston 
Executive  Director 
Missouri  Commission  for  the  Blind 
102  State  Capitol  Building 
Jefferson  City,  Missouri 


a 


it 


Doar  Mrs.  Johnston: 


Vie  are  In  receipt  of  your  request  of  February  4, 
1946,  as  to  v/hether  the  judges  of  the  probate  courts 
of  Missouri  may  continue  to  receive  applications  from 
persons  desiring  the  benefits  of  Art.  I,  Chap,  54,  R, 

3,  Mo.  1939,  pertaining  to  pensions  to  deserving  blind, 
as  more  specifically  set  out  in  3ection  9454,  R.  S.  Mo. 
1939,  since  the  adoption  of  the  Constitution  of  1945. 

The  jurisdiction  of  the  probate  courts  of  Missouri 
is  set  out  in  Sec.  16,  of  Art,  V,  of  the  Constitution 
of  1945,  and  provides  as  follows: 


•'There  shall  be  a probate  court  in 
each  county  with  jurisdiction  of  all 
matters  pertaining  to  probate  business, 
to  granting  letters  testamentary  and 
of  administration,  the  appointment  of 
guardians  and  curators  of  minors  and 
persons  of  unsound  mind,  settling  the 
aocounts  of  executors,  administrators, 
curators  and  guardians,  and  the  sale 
or  leasing  of  lands  by  executors,  ad- 
ministrators, curators  and  guardians, 
and  of  such  other  matters  as  are  pro- 
vided in  this  Constitution." 


The  provision  in  the  Missouri  Statutes  for  the 
judges  of  the  various  probate  courts  to  grant  certifi- 
cates to  applicants  for  blind  pensions  to  be  certified 
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to  the  Missouri  Commission  for  the  Blind,  appears  under 
Section  9454,  R.  S,  Mo,  1939,  and  this  section  provides  as 
follows: 


"Any  person  who  desires  the  benefits 
of  this  article  shall  apply  to  the 
judge  of  the  probate  court  within 
his  or  her  county  or  city  or  to  the 
commission  for  the  blind,  who,  if 
satisfied  that  the  applicant  comes 
within  the  provisions  of  this  article, 
shall  grant  to  the  applicant  a certi- 
ficate of  such  fact  and  the  certifi- 
cates granted  by  the  probate  judges 
shall  be  certified  to  the  Missouri 
commission  for  the  blind  at  its  office 
in  St,  Louis,  Missouri,  which  shall 
consider  the  merits  of  such  applica- 
tion and  if  approved  by  the  commission, 
it  shall  certify  same  to  the  state 
auditor.  All  pensions  payable  under 
this  article  shall  begin  on  the  date 
of  the  filing  of  the  application 
therefor  before  the  probate  judge  or 
the  commission,  as  may  be.  And  when- 
ever it  shall  become  known  to  the  com- 
mission that  any  person  whose  name  is 
on  the  blind  pension  roll  is  no  longer 
qualified  to  receive  a pension,  after 
reasonable  notice  mailed  to  such  person, 
•at  his  or  her  last  known  residence  ad- 
dress, such  fact  shall  be  certified  to 
the  state  auditor  and  the  name  of  such 
person  shall  be  stricken  from  the  blind 
pension  roll:  Provided  further,  any 
person  who  shall  by  gifts , secret  dis- 
position, or  other  means  dispose  of 
any  property  in  his  or  her  possession 
in  order  to  become  wholly  or  in  part 
within  the  provision  of  this  article, 
shall  be  deemed  guilty  of  a misdemean- 
or." 


Gons truing  the  provisions  of  Section  9454,  supra,  as 
to  whether  it  would  come  with! n the  jurisdiction  of  the 
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probate  courts  as  set  out  in  Sec.  16,  Art.  V,  Const*  of  Mo. 
1945,  it  would  he  truly  apparent  that  the  matter  of  enter- 
taining applications  for  blind  pensions, to  be  certified  to 
the  Missouri  Commission  for  the  Blind,  would  be  a matter  not 
within  the  jurisdiction  of  the  probate  courts  pertaining  to 
probate  business,  to  granting  letters  testamentary  and  of 
administration,  the  appointment  of  guardians  and  curators'  of 
minors  and  persons  of  unsound  mind,  settling  the  accounts  of 
executors,  administrators,  curators  and'  guardians,  and  the 
sale  or  leasing  of  lands  by  executors,  administrators,  cura- 
tors and  guardians,  and  also,  it  does  not  appear  that  there 
are  any  other  provisions  present  in  the  Constitution  of  1945 
that  place  the  subject  of  the  matter  in  Section  9454,  supra, 
within  the  jurisdiction  of  the  probate  courts. 

However,  under  the  provisions  of  Section  9454,  supra, 
we  find  that  the  judge  of  the  probate  court  in  performing 
his  duties  is  not  functioning  as  the  probate  court,  but  as 
the  probate  judge. 

In  Ragan  v.  Commission  for  the  Blind,  271  S,  W.  1014, 

1.  c.  1015,  the  court,  in  construing  the  section  from  Laws 
of  1923,  page  304,  Sec.  4,  which  Is  now  Section  9454,  R.  S. 
Mo.  1939,  made  this  observation: 


"It  will  be  observed  that  under  sec- 
tion 4 a person  deserving  to  be  placed 
on  the  blind  pension  roll  may  make  appli- 
cation to  either  the  probate  judge  (not 
the  probate  court)  of  his  or  her  county 
or  to  the  commission  for  the  blind  for 
a certificate.  But  the  probate  judge 
does  not  pass  on  the  merits  of  the  appli- 
cation. He  only  certifies  to  the  commis- 
sion whether  the  applicant  comes  within 
the  provisions  of  the  act,  and  it  is  the 
commission  that  ’shall  consider  the  merits 
of  such  application, ’ and,  if  the  commis- 
sion approves  it,  the  applicant’s  name 
goo3  on  the  pension  roll.  It  is  the  com- 
mission which  has  original  jurisdiction, 
or  power  to  consider  the  merits  of  the 
application  and  to  decide  whether  appli- 
cant’s name  shall  go  on  the  pension  roll. 
The  mere  fact  that,  when  an  application 
is  made  to  the  probate  judge  instead  of 
to  the  commission,  the  latter  sends  in- 
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instructions  as  to  how  tho  examina- 
tion shall  he  made,  and  perhaps  also 
sends  an  oculist  to  ho  present  at 
the  hearing,  does  not  take  from  the 
commission  the  power  of  jurisdiction 
to  consider  the  merits  of  the  appli- 
cation after  the  probata  judge  lias 
acted;  * a -*  ■»  * ”•  * 

( Empha sis  ours ♦ ) 


In  differentiating  between  tho  terms  "court"  and  "judge" 
which  are  often  used  as  synonymous,  although  they  aro  entirely 
different,  the  follov/ing  definitions  appear  in  Words  and 
Phrases,  Perm,  Ed,  10,  227,  ot  seq.: 


"Though  tho  terms  * court’  and  ’judge’ 
are  often  used  as  synonymous,  they 
are  entirely  different;  a 'court' 
being  an  organized  body,  with  defined 
powers,  regular  times  and  places  of 
meeting,  and  -proper  officers,  while  a 
’judge’  is  ’a  public  officer  appointed 
to  preside  and  to  administer  the  law 
in  a court  of  justice.'  City  of  Moline 
v*  Chicago,  B,  & Q,  R.  Co,,  104  H.  E. 
204,  206,  262  111.  52." 


"’Courts’  are  mere  legal  entitles  estab- 
lished under  constitution  for  governmen- 
tal purposes  and  in  contemplation  of  law, 
have  a separate  existence  from  the 
judges  who  preside  over  them  and  a 
judge  therefore  has  no  judicial  power 
outside  of  court  in  which  he  officiates 
and  when  discharging  judicial  function 
of  his  office,  he  is  the  court  in  con- 
crete form  and  in  such  sense  he  is  often 
called  ’court’  but  strictly  and  techni- 
cally speaking  judge  and  court  are  wholly 
distinct.  United  States  Life  Ins,  Co.  v. 
Shat tuck,  57  111.  App.  5D2." 


Mrs , Lee  J ohn s t on 


"’A  "court”  is  not  a judge,  nor  is 
a judge  a "court."  A judge  is  a 
public  officer  who,  by  virtue  of 
his  office,  is  clothed  with  judicial 
authority.  A "court"  is  defined  to 
be  a place  in  which  justice  is  judi- 
cially administered ; it  is  the  exer- 
cise of  judicial  power  by  the  proper 
officer  03?  officers  at  a time  and 
place  appointed  by  lav;.  The  officers 
exist  independent  of  the  exercise  of 
such  appointed  jurisdiction,  though 
the  "court"  may  not,  in  general,  be 
holden  independent  of  its  officers. 1 
Under  Chinese  Exclusion  Act  Sept.  13, 
1888,  Sec.  13,  25  Stat.  476,  8 U.S.C.A. 
Secs.  271,  282,  providing  that  any 
such  Chinese  person  convicted  before 
a commlss loner  of  a United  States 
court  may,  within  ten  days  from  such 
conviction,  appeal  to  the  judge  of  the 
District  Court  for  the  district,  the 
right  of  appeal  is  to  the  judge  as  a 
spocial  tribunal,  and  not  to  the  Dis- 
trict ’Court.'  Chow  Loy  v.  United 
States , 112  F . 354,  359,  50  C.  C.  A. 
279." 


We  construe  the  observation  of  Judge  Trimble,  in 
the  case  of  Hagan  v.  Commission  for  the  Blind,  3upra,  who 
pointedly  asserts  that  under  the  circumstances  the  judge 
performed,  the  dutio 3 in  regard  to  the  blind  pension  law 
as  probate  judge  and  not  as  tho  probate  court,  we  can  read- 
ily see  that  the  probate  judge  performs  his  duties  under 
the  provisions  of  Section  9454,  supra,  as  a public  officer 
and  not  as  the  probate  court,  and  it  is  a proper  administra- 
tive duty  placed  upon  the  jxidges  of  the  . probate  courts  that 
is  not  dependent  upon  the  limitations  of  jurisdiction  as  set 
out  in  Section  16,  Art,  V,  Ko.  Const,  of  1945. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that 
the  duties  of  the  judges  of  the  probate  courts  of  Missouri, 
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under  the  provisions  of  Section  9454,  ft.  5,  Ho.  1939,  are  not 
3aa  conflict  with  the  provisions  of  Section  16,  Article  V, 
Constitution  of  Missouri  of  1945,  and  such  functions  as  a 
judge  of  the  probate  court  may  perform  under  the  provisions 
of  Section  9454,  ft.  S.  Mo,  1939,  are  as  a public  official 
upon  whom  the  legislature  has  placed  a duty  and  not  by  virtue 
of  the  jurisdiction  of  the  probate  court  which  he  serves  as 
judge . 

Respectfully  submitted, 


A.  V.  OWSLEY 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


AVOjOP 


BLIND  PENSIONS: 


Construing  Section  9451,  page  V86,  Laws  of 
Missouri,  1943. 


FILED 


Missouri  Commission  for  the  Blind 
102  State  Capitol  Building 
Jeff arson  City,  Missouri 


Attention:  Mrs.  Lee  Johnston, 
Executive  Director 


Gentlemen: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion,  which  reads: 

"Will  you  kindly  render  an  opinion  on 
the  following  case:  an  applicant  for 
the  Blind  pension  has  "been  receiving 
$78  per  month  ADC  for  some  time . For 
the  past  five  months  he  has  Been  em- 
ployed at  $10  per  week.  His  combined 
income  for  the  past  twelve  months  has 
been  considerably  more  than  $900,00, 

1 '"Inasmuch  as  the  law  state's  ’That  no 
person  shall  be  entitled  for  a pension 
under  this  article  who  has  an  income, 
or  is  the  recipient,  of  Nine  Hundred 
Dollars  ($900,00) , or  more  per  annum 
from  any  source  whatever  * . Would  this 
render  this  applicant  ineligible  to 
receive  a blind  pension? 

"Our  understanding  of  an  ADC  grant  Is 
that  is  for  the  use  of  the  children  for 
whom  it  is  given,  Should  this  be  con- 
sidered as  an  income  for  the  applicant, 
or  as  an  income  for  his  children." 
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v.o  assume,  for  the  purpose  of  this  opinion,  that 
if  this  applicant  was  not  receiving  the  $78.00  per  month  as 
aid  for  dependent  children  that  ho  would  qualify  for  a blind 
pension  since  he  would  not  be  the  recipient  of  income  in  the 
amount  of  $900 .00  from  any  source  whatever* 

Section  9451,  pages  786~7,_  Laws  of  Missouri,  1943, 
reads  in  part: 

’’Every  adult  blind  person,  twenty- one 
years  of  age  or  over,  of  good  moral 
character,  who  shall  have  been  a resi- 
dent of  the  state  of  Missouri  for  ton 
consecutive  years  or  more  next  preceding 
the  time  for  making  application  for  the 
pension  heroin  provided,  and  every  adult 
blind  person,  twenty- one  years  of  ago  or 
over,  who  may  havo  lost  his  or  her  sight 
while  a bona  fide  resident  of  this  state 
and  v/ho  has  been  a continuous  resident 
thereof  since  such  loss  of  sight,  shall 
be  entitled  to  receive,  when  onrollod 
under  the  provision  of  this  article,  an 
annual  pension  as  provided  for  therein, 
payable  in  equal  quarterly  installments: 
provided,  that  no  such  person  shall  be 
entitled  to  a pension  under  this  article 
who  has  an  income ? or  is  the  recipient, 
of  nine  hundred  ($900 *00)  dollars  or 
more  per  annum  from  any  source  whatever, 

■5!-  -iJ- 


Section  9408,  page  645,  Laws  of  Missouri,  1941,  pro- 
vides who  shall  bo  entitled  to  receive  benefits  under  said  act 
for  aid  to  dependent  children.  Subsection  (2)  thereof  reads 
as  follows: 


” (2)  Has  boon  deprived  of  parental 
support  or  care  by  reason  of  the  death, 
continued  absence  from  the  home,  or 
physical  or  mental  incapacity  of  a parent, 
and  who  is  living  with,  father,  mother 
grandfather,  grandmother,  brother,  sister, 
stepfather,  stepmother,  stepbrother. 
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a tops is tor,  uncle  or  aunt,  in  a 
placo  of  residence  maintained,  "by  one 
• or  more  of  such  relatives  as  his  or 

their  own  home;" 

Section  9417,  page  647,  Laws  of  Missouri,  1941, 
specifies  who  shall  receive  such  benef its , and  I’eads  in  part: 

"Benefits  hereunder  shall  be  de- 
livered to  tho  applicant  in  person 
or,  in  tho  event  of  his  incompe toncy , 
to  his  legally  appointed  guardian, 
and  in  the  case  of  a dependent  child 
to  the  porson  or  relative  with  whom 
he  lives, 

In  view  of  the  foregoing  provisions,  there  certainly 
can  be  no  question  but  that  the  aid  for  dependent  children  re- 
ferred to  in  the  Social  Security  Act  is  primarily  for  tho  pur- 
pose of  the  children  qualifying  for  same  and  is  merely  paid  to 
the  relative  with  whom  said  children  are  living  for  the .benefit 
of  said  children,  and  cannot  be  considered  as  income  or  money 
received  by  the  applicant  for  a blind  pension  as  the  word 1 
"income"  is  ordinarily  construed  under  the  law* 

There  is  a well-established  rule  of  statutory  con- 
struction that  a statute  should  not  be  construed  so  as  to  make 
it  unreasonable  where  it  can  be  given  a reasonable  construction 
and  that  it  should  receive  a sensible  construction  such  as  will 
effectuate  legislative  intention,  if  possible,  so  as  to  avoid 
an  unreasonable  or  an  absurd  conclusion,  (See  State  ex  rol, 

St,  Louis  Public  Service  Co,,  v.  Public  Service  Commission, 

34  S . W,  (2d)  486,  326  Mo,  1169;  also  see  Ghrisrnan  v.  Terminal 
Railroad  Asa’n,,  157  6,  W*  (2d)  230,  237  Mo,  App,  181.) 

48  C , J,,  Section  4,  page  787,  states  the  following 
principle  regarding  pension  laws: 

"V'liilo  it  has  been  held  that  a statute 
making  it  a criminal  offense  to  violate 
a pension  law  must  receive  strict  con- 
st i*uct  ion,  it  has  been  uniformly  hold 
that  laws  creating  tho  right  to  pensions 
must  be  liberally  construed  with  the 
view  of  promoting  the  objects  of  tho 
lawmaking  body;  and  thoir  force  and 
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of  foot  are  not  to  "bo  conforraod  to 
the  literal  terms  of  the  statute#” 

In  Dahlin  v.  Missouri  Commission  for  the  Blind, 

262  S,  W#  420,  the  Springfield  Court  of  Appeals  in  construing 
the  blind  pension  lav/  held  that  it  is  remedial  and  should  be 
liberally  construed  and  also  construed  with  the  object  in  view 
that  was  sought  to  be  accomplished,  and  in  so  holding  said 
(1#  c,  424) i 


"The  blind  pension  law  is  remedial, 
and  should  therefore  be  liberally 
construed;  also  it  should  be  con- 
strued with  the  object  in  view  that 
was  sought  to  bo  accomplished. 

Straughan  V#  Meyers,  268  Mo#  580, 

187  B.  W,  1159;  Lusk  v.  Public  Service 
Com.,  277  Mo.  264,  210  S.  W,  72, 

"Where  certain  terms  of  a statute  are 
ambiguous,  resort  may  be  had  to  its 
title  as  a clue  or  a guide  to  its 
meaning.  Straughan  v,  Meyers,  supra# 
Looking  to  the  title  of  both  the  act 
of  1921  and  the  act  of  1923,  we  find 
that  the  purpose  was  to  provide  pen- 
sions for  the  deserving  blind, 

"Guided  by  these  rules  of  construc- 
tion, wo  do  not  think  that  the  Legis- 
lature intended  to  exclude  from  the 
blind  pension  those  who  can  morely 
■distinguish  between  light  and  dark- 
ness, or  motion,  or  the  direction  of 
motion,  and  no  more,  ’Light  percep- 
tion,' as  used  in  the  act,  we  construe 
to  moan  all  that  field  or  scope  of 
vision  from  the  more  ability  to  dis- 
tinguish between  -light  and  darkness 
up  to  the  ability  to  discern  form; 
that  is,  when  one  is  able  to  recognise 
tho  form  of  an  object,  such  person  has 
a greater  vision  than  light  perception# 
Such  is  the  scope  of  light  perception 
as  defined  by  Dr,  Schmid tmann  and 
Hansel  & Sweet,  quoted  supra,  and  also 
by  part  of  the  specialists  who  testified 
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at  tho  trial  in  the  circuit  court. 

Most  of  tho  specialists,  however, 
as  above  stated,  who  were  before 
the  circuit  court,  seem  to  have  con- 
sidered that  light  perception  should 
be  confined  to  the  lowest  degree  of 
vision--that  is,  the  mere  ability  to 
distinguish  betweon  light  and  dark- 
ness --and  that  any  greater  vision  would 
be  greater  than  light  perception.  We 
do  not  believe  that  the  Legislature  in- 
tended such  a restricted  and  limited 
scope,  Such  a restricted  and  limited 
construction  would,  for  all  practical 
purposes,  render  ineligible  all  those 
except  the  totally  blind," 


Conclusion 

Therefore,  it  is  the  opinion  of  this  department 
that  the  benefits  undor  the  Aid  for  Dependent  Children 
Program  that  this  applicant  is  rocoiving,  is  not  income,  to 
him,  as  the  word  is  used  in  Lection  9451,  supra,  but  that 
said  applicant  is  merely  acting  as  trustee  for  the  children 
who  aro  recipients  of  said  benefits  under  the  Social  Security 
Act,  and  therefore  such  benefits  as  he  is  receiving  under 
the  Social  Security  Act  should  not  bo  taken  into  considera- 
tion in  determining  his  qualifications  for  a. blind  pension. 


Respectfully  submitted. 


AUBREY  R,  HAMMETT,  Jr. 
Assistant  Attorney  General 


APPROVED  5 


J.  II . 'TAYIjOR 
Attorney  General 


ARiljEG 


BLIND  PENSION $ In  Ret  Maintenance  costs  granted  applicant  for  blind 

pension  while  attending  school  under  the  re- 
habilitation program  does  not  constitute  income 
or  money  received  from  any  source  as  provided 
in  Section  9451,  R*  S.  Mo*, 1939* 


April  17,  1946 


h 

Missouri  Commission  for  tho  Blind 
Jefferson  City,  Missouri 

Attention:  Mrs,  Lee  Johnston,  Executive  Director, 


FI  LED 


Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for 
an  opinion,  which  letter  reads  es  follows: 

"In  taking  into  consideration  eligibility  for 
a blind  pension,  the  lav/  grants  an  income  of 
$>900*0,0  from  any  source, 

"We  have  a case  of  a young  man  who  is  a student 
at  the  University  of  Missouri  under  our  Vocation- 
al Rehabilitation  Department  for  whom  we  are  pay- 
ing maintenance.  Should  the  amount  of  maintenance 
which  has  boen  paid  for  him  in  the  last  twelve 
months  be  taken  into  consideration  in  checking  up 
on  his  income  for  eligibility?  As  this  may  come 
up  In  other  cases,  we  would  like  to  have  your 
opinion.” 

Section  9451,  Page  786,  Laws  Missouri  1945,  provides,  in 
part,  that  no  person  shall  be  eligible  for  a blind  pension  who  has 
income  or  is  tho  recipient  of  §900,00  or  more  per  annum  from  any 
source  whatsoever,  and  reads: 


"Every  adult  blind  person,  twonty-one  years  of  age 
or  over,  of  good  moral  character,  who  shall  have 
been  a resident  of  the  state  of  Missouri  for  ten 
consecutive  years  or  more  next  preceding  the  time 
for  malting  application  for  the  pension  herein  pro- 
vided, and  every  adult  blind  person,  twenty- one 
years  of  age  or  over,  who  may  have  lost  his  or -her 
sight  v/hile  a bona  fide  resident  of  this  state  and 
who  has  been  a continuous  resident  thereof  since 
such  loss  of  sight,  shall  be  entitled  to  receive 
when  enrolled  under  the  provision  of  this  article, 
an  annual  pension  as  provided  for  therein,  payable 
In  equal  quarterly  installments:  Provided,  that 
no  such  person  shall  be  entitled  to  a pension  under 
this  article  who  has  an  income,  or  is  the  recip- 
ient of  nine  hundred  (Sj;900,00)  dollars  or  more  per 
annum  from  any  source  whatever,-  # # *" 
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Under  Section  9447,  R*  S,  Mo,  1939,  the  Missouri  Blind  Comm- 
ission is  authorized  to  make  expenditures  for  rehabilitation  of 
certain  persons  and  pay  the  temporary  costs  of  food*  rainment  and 
shelter*  Said  statute  reads j 


•'The  duties  of  3aid  commission  shall  b8  to 
prepare  and  maintain  a complete  register  of 
the  blind  persons  within  this  state  and  to 
collate  information  concerning  their  physical 
condition,  cause  of  blindness  and  such  add-  . 
itlonal  information  as  may  be  useful  to  the 
commission  in  the  performance  of  its  other 
duties  as  herein  enumerated,  and  to  investig- 
ate and  report  to  the  general  assembly  from 
time  to  time  tho  condition  of  the  blind  with- 
in this  state,  with  its  recommendations  con- 
cerning the  best  method  of  relief  for  the 
blind}  to  adopt  such  measures  as  the  comm- 
ission may  deem  expedient  for  the  prevention 
and  cure  of  blindness}  to  establish  and 
maintain  at  such  places  within  this  state  as 
the  commission  may  aeem  expedient  shops  and 
workrooms  for  the  employment  of  blind  persons 
capable  of  useful  labor,  and  to  provide  super- 
intendence and  other  assistance  therefor  and 
instruction  therein}  to  compensate  the  persons 
so  employed  in  the  manner  and  to  the  extent 
that  the  commission  shall  deem  proper}  to  pro- 
vide such  means  for  the  sale  of  the  products 
of  the  blind  as  the  commission  shall  deem  ex- 
pedient} to  act  as  a bureau  of  information  for 
the  purpose  of  securing  employment  for  the 
blind  of  this  state  elsewhere  than  in  the 
shops  and  workrooms  of  the  commission,  and 
to  this  end  the  commission  is  authorized  to 
procure  and  furnish  materials  and  toolB  and 
to  furnish  aid  and  assistance  to  blind  per- 
sons engaged  in  home  industries  and  to  buy 
and  sell  the  products  of  the  blind  where- 
ever  and  however  produced  within  this  state; 
to  provide  for  the  temporary  cost  of  the 
food,  rainment  and  shelter  of  deserving  blind 
persons  engaged  in  useful  labor;  to  ameliorate 
the  condition  of  the  blind  by  such  means  con- 
sistent with  the  provisions  of  this  article  as 
the  commission  may  deem  expedient t Provided, 
however,  that  no  part  of  the  funds  appropriated 
by  th!e  state  shall  be  used  for  solely  charitable 
purposes;  the  object  and  purpose  of  this  article 
being  to  encourage  capable  blind  persons  in 
the  pursuit  of  useful  labor  and  to  provide  for 
the  prevention  and  cure  of  blindness*” 
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Furthermore,  Section  9453,  R.  S,  Mo,  1939,  indicates  that 
Article  I,  Chapter  54,  R,  S,  Mo,  1939,  shall  not  be  construed  to 
grant  benefits  bo  anyone  physically  or  mentally  capable  of  re- 
ceiving vocational  training,  who  refuses  for  any  r-eason  to  avail 
himself  of  such  training,  and  further  authorizes  said  Commission 
to  admit  said  applicant  to  the  pension  roll  if  otherwise  qualified 
and  ho  signifies  his  willingness  and  readiness  to  enter  upon  such 
course,  Paid  section  reads} 

"This  article  shall  nob  be  so  construed  as  to 
grant  the  benefits  thereof  to  any  blind  person 
between  the  ages  of  twenty- one  (21)  and  fifty 
(50)  years  who  has  no  occupation  and  who,  being 
both  physically  and  ment  ally  capable  of  some 
useful  occupation  or  of  receiving  vocational 
or  other  training,  who  refuses,  for  any  reason, 
to  engage  in  such  useful  occupation  or  to  avail 
himself  or  herself  of  such  vocational  or  other 
training!  Provided,  that  the  commission  Is 
hereby  empowered  to  grant  its  certificate 
admitting  to  the  pension  roll  any  applicant, 
otherwise  qualified  for  a pension  who  sig- 
nifies his  or  hor  willingness  and  readiness  to  enter  upon 
a course  of  vocational  or  other  training} 
but  in  the  event  any  such  person  fails  for 
more  than  a reasonable  time  to  enter  upon 
such  course  of  training,  without  good 
cause,  upon  recommendation  of  the  commission 
the  state  auditor  shall  strike  the  name  of 
such  person  from  the  blind  pension  roll," 

Therefore,  in  view  of  the  foregoing  statutory  provisions,  un- 
questionably the  Missouri  Commission  for  the  Blind  is  authorized 
to  furnish  such  training  if  there  is  an  appropriation  for  such  ex- 
penditure, ■ . 

In  House  Bill  270,  section  3,  page  11,  we  find  the  63rd  General 
Assembly  appropriated  funds  for  the  Commission  for  the  Blind  for 
the  period  beginning  July  1,  1945,  and  ending  June  30,  1946,  Said 
appropriation  includes  funds  for  administration  of  the  blind  pen- 
sion, personal  service,  operation,  rehabilitation  and  prevention 
of  blindness.  Apparently  the  63rd  Ceneral  Assembly  was  of  the 
opinion  that  the  Commission  for  the  Blind  was  authorized  to  carry 
out  the  rehabilitation  program  provided  for  in  the  foregoing 
statutes  and  appropriated  funds  for  carrying  out  such  program. 
Furthermore,  the  78th  Congress  of  the  united  States  enacted  Public 
Law  113  which  provides  for  participation  in  the  payment  of  main- 
tenance costs  under  the  rehabilitation  program  during  certain 
training  periods  upon  the  state  meeting  certain  federal  require- 
ments, Bald  act,  in  part,  reads: 
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"•Sec.  3.  (a)  From  the  sums  made  available 
pursuant  to  section  2,  the  Secretary  of  the 
Treasury  shall  pay  to  each  State  which  has 
an  approved  plan  for  vocational  rehabilitation, 
for  each  quarter  or  other  shorter  payment 
period  prescribed  by  the  Administrator,  the 
sum  of  amounts  he  determined  to  be— 

ft  * ( 2> ) one-half  of  necessary  expenditures 
under  such  plan  in  such  period  (exclusive 
of  administrative  expense)  for  rehabilita- 
tion services  specified  in  subparagraphs 
(A),  (B),  (C),  (D),  and  (E),  to  disabled 
individuals  (not  including  war  disabled 
civilians)  found  to  require  financial 
assistance  with  respect  thereto,  after 
full  consideration  of  the  eligibility  of 
such  individual  for  any  similar  benefit 
by  way  of  pension,  compensation,  or  In- 
surance, such  rehabilitation  services 
being— 

■/<  •it  Yf 

"*(E)  maintenance  not  exceeding  the 
estimated  cost  of  subsistence  during  train- 
ing including  the  cost  of  any  necessary 
books  and  other  training  material." 

Such  payments  should  not  bo  considered  as  Income  on  money 
received  by  the  applicant  from  any  source  whatsoever  for  tho 
reason  that  all  the  statutes,  both  state  and  federal,  clearly 
Indicate  that  for  such  applicant  to  qualify  for  a blind  pension, 

If  he  is  mentally  and  physically  ablo,  he  must  attend  such 
school  of  training  and,  furthermore,  the  state  and  federal  govern- 
ment have  provided  for  maintenance  costs  while  attending  such 
school  of  training.  All  of  which  Indicates  that  both  Congross 
and  the  Legislature  of  the  State  of  Missouri  fully  Intended  that 
such  appropriation  for  maintenance  costs  during  a training  period 
should  be  in  addition  to  their  blind  pension  and  not  be  considered 
as.  income.  If  it  were  so  considered  it  might  work  a grave  injustice 
and  in  many  instances  prevent  persons  otherwise  eligible  from 
qualifying  for  a blind  pension.  As  often  cited,  both  in  the  dec- 
isions and  opinions  rendered  by  this  department,  the  blind  pension 
law  Is  remedial  and  should  be  liberally  construed  with  the  object 
in  view  that  was  sought  to  be  accomplished.  In  Dahlin  v.  Missouri 
Commission  of  the  Blind,  262  3.  W.  420,  l.c.  424,  the  Court  after 
announcing  the  foregoing  rules  of  construction  said* 
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"(11)  Guided  by  these  rules  of  construction, 
we  do  not  think  that  the  Legislature  intended 
to  exclude  from  the  blind  pension  those  who 
can  merely  distinguish  between  light  and 
darkness,  or  motion,  or  the  direction  of 
motion,  and  no  more,  ‘Light  perception,* 
as  used  in  the  act,  we  construe  to  mean  all 
that  field  or  scope  of  vision  from  the  mere 
ability  to  distinguish  between  light  and 
darkness  up  to  the  ability  to  discern  formj 
that  is,  when  one  is  able  to  recognize  the 
form  of  an  object,  such  person  has  a greater 
vision  than  light  perception,  Such  is  the 
scope  of  light  perception  as  defined  by  Dr, 

Schmidtmann  and  Hansel  & bweet,  quoted 
supra,  and  also  by  part  of  the  specialists 
who  testified  at  the  trial  in  the  circuit 
court.  Most  of  the  specialists,  however, 
as  above  stated,  who  were  before  the  circuit 
court,  seem  to  have  considered  that  light 
perception  should  be  confined  to  the 
lowest  degree  of  vision-- that  is,  the  mere 
ability  to  distinguish  between  light  and 
darkness— and  that  any  greater  vision  would 
be  greater  than  light  perception,  he  do 
not  believe  that  the  Legislature  intended 
such  a restricted  and  limited  scope.  Such 
a restricted  and  limited  construction 
would,  for  all  practical  purposes,  render 
ineligible  all  those  except  the  totally 
blind," 

Furthermore,  v;e  understand  that  such  maintenance  afforded  app- 
licants by  the  state  and  federal  government  is  not  paid  directly  to 
the  applicant  and  student  but  to  the  parson  with  whom  he  is  boarding. 
Apparently  a contract  is  entered  into  by  the  Missouri  Commission  for 
the  Blind  with  the  operator  of  the  boarding  house  where  said  app- 
licant resides# 


COM CLODION 


Therefore,  it  is  the  opinion  of  this  department  that  the  money 
paid  by  the  state  and  federal  government  for  maintenance  of  an 
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applicant  for  a blind  pension  during  the  period  of  training  under 
the  rehabilitation  program  should  not  be  considered  as  income  or 
money  received  by  the  applicant  as  provided  under  Section  9451, 

R.  3*  Mo,  1939. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED  * 


J.  Pi.  TAYLOR 
Attorney  General 
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BARBER  BOARD: 


Barber  w££h  revoked  license,  may 
apply  for  renewal  within  90  days 
of  revocation® 


Mr®  J®  E®  Johnston,  President 
State  Board. of  Barber  Examiners 
#1  West  Linwood  Boulevard 
Kansas  City  2,  Missouri 


Dear  Sir: 

This  a c 1m owl edges  your  request,  which  is  as  follows: 

"I  am  writing  you  of  a case  involving 
the  Barber  Board  and  two  bai-bers* 

Jasper  Bruner  and  Charles  Avery*  Theae 
men's  Barber  Licenses  were  revoked  in 
1943  by  the  former  Board®  They  obtained 
an  Injunction  against  the  Board  at  that 
time,  refraining  the  Board  from  molest- 
ing them  In  .any  way.  This  restraining, 
order  held  until  January  7th  of  this 
year, 7 when  it  was  dissolved*  These  men 
oontlnued  working  at  the  Barber  trade 
until  about  April  25th,  when  they  were 
notified  by  the  trosecutor ' s Office 
that  if  t ney  did  not  cease  working,  they 
would  be  arrested.  They  were  also  in- 
< structed  that  they  must  appear  before 
the  Board  and  have  their  case  reheard 
before  they  could  obtain  a license® 


"There  are  two  primary  points  involved* 
j.®  Under  the  law,  if  a man’s  license 
lapses  for  two  years,  he  must  appear 
before  the  Board  and  make  a passing 
grade  on  the  Examination  before  a license 
can  be  issued  to  him* 

"2®  Under  the  law.  If  a man's  lioense  is 
revoked,  he  must  cease  working  and  cannot 
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have  his  case  reheard  under  a period  of 
ninety  days* 

"In  your  opinion,  would  these  men  he 
eligible  to  ask  for  a rehearing  of  their 
case  immediately,  or  should  they  wait 
ninety  days  from  the  time  that  they  ceased 
working,  and  would  the  Board  he  justified 
in  making  them  take  the  Examination  and 
making  a passing  grade  before  issuing  their 
licenses? " 


Replying  thereto,  it  is  noted  that  you  state  their  licenses 
were  revoked  in  1943*  Your  letter  further  states:  "They  ob- 
tained an  injunction  against  the  Board  at  that  time,  refraining 
the  Board  from  molesting  them  in  any  way.  This  restraining 
order  held  until  January  7th  of  this  year,  when  it  was  dissolved." 
You  do  not  state  the  details  of  the  court  proceedings  wherein 
the  restraining  order  was  issued,  nor  do  you  state  the  alleged 
grounds  of  same. 

If  the  restraining  order  had  been  issued  while  the  pro- 
ceedings of  the  Board  were  being  had  to  revoke  the  licenses,  it 
would  have  had  the  effect  of  preventing  the  Board  from  taking 
further  action  toward  revoking  and  from  revoking  said  licenses 
until  after  the  restraining  order  was  dissolved.  However, 
absent  specific  detailed  information  of  the  court  proceedings, 
we  take  at  face  yalue  your  statement  that  "These  men's  Barber 
Licenses  were  revoked  in  1943  by  the  former  Board."  If  so,  then 
the  certificates  have  been  revoked  more  than  ninety  days. 

Section  10137,  R.S.  ilo,  1939,  provides  as  follows: 

"Said  board  shall  have  power  to  revoke 
any  certificate  of  registration  or  per- 
mit granted  by  it  under  this  chapter  for 
conviction  of  crime,  habitual  drunkenness, 
gross  incompetency,  failure  or  refusal  to 
properly  provide  or  guard  against  conta- 
gious or  infectious  disease,  or  the  spread- 
ing thereof,  in  the  practice  of  the  occupa- 
tion aforesaid,  or  violation  of  the  rules 
of  the  board  mentioned  in  section  10128  of, 
this  chapter,  or  for  any  extortion  or  over- 
charge practiced:  Provided,  that  before 
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any  certificate  or  permit  mentioned' in  this 
chapter  shall  be  so  revoked,  the  holder  there- 
of shall  have  notice,  in  writing,  of  the 
charge  or  charges  against  him,  and  shall,  at 
the  day  specified  in  said  notice,  at  least 
five  days  after  the  service  thereof,  be  given 
a public  hearing  on  said  charges  and  full 
opportunity  to  produce  testimony  in  his  be- 
half and  to  confront  the  witnesses  against 
him*  Any  person,  firm  ox5  corporation  whose 
certificate  or  permit  has  been  so  revoked 
may,  after  the  expiration  of  ninety  days, 
apply  to  have  same  reissued  upon  a satisfac- 
tory showing  that  the  disqualification  lias 
ceased • " 


It  will  bo  observed  that  the  above  statute  provides  that 
"Any  person,  * u * whoso  certificate  or  permit  has  boon  no 
revoked  may,  after  the  expiration  of  ninety  days,  apply  to  have 
same  reissued  upon  a satisfactory  showing  that  the  disqualifi- 
cation has  ceased." 


Tho  words  "so  revoked"  in  said  statute  refer  to  the  pre- 
ceding part  of  said  section  which  specifies  the  grounds  on 
which  licenses  may  be  revoked,  the  procedure  therefor,  includ- 
ing written  notice  thereof  of  not  loss  than  five  days,  public 
hearing,  full  opportunity  to  produce  testimony  In  the  appli- 
cant's behalf  and  to  confront  the  witnesses  against  him. 


Tho  fact  that  the  two  men  you  mention  continued  working 
at  the  barber  trade  without  a license  and  after  the  licenses 
had  been  revoked,  and  that  they  so  worked  until  April  25,  194G, 
will  not  In  itself  be  a valid  reason  for  denying  their  applica- 
tion to  have  their  licenses  reissued  until  "after  the  expiration 
of  ninety  days"  from  the  time  they  actually  ceased  their  labors 
as  barbers • They  may  have  been  violating  the  law  when  they 
continued  bartering  after  revocation  of  their  licenses,  but  the 
above  statute  aces  not  say  that  that  is  a reason  why  they  can- 
not apply  for  a reissuanco  of  their  licenses. 


The  court  proceedings  you  mention,  including  the  restrain- 
ing order  which  was  operative  from  lust  after  the  revocation 
in  1943  of  the  licenses  until  January  7,  1946,  have  no  bearing 
on  the  right  ox’  said  two  men  to  apply  for  reissuance  of  their 
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licenses.  The  statute  fixes  the  beginning  of  the  ninety  day 
period  as  the  date  their  licenses  were  revoked,  and  you  say 
that  was  in  1945. 

Section  10132,  R.G.  Ho.  1939,  provides: 

" -r  % any  barber  failing  to  renew  his 
certificate  of  registration  for  a period 
exceeding  two  years  and  desiring  to  bo  re- 
registers as  a barber  in  this  state  will 
be  required  to  appear  before  said  board 
and  pas3  a satisfactory  examination  as  to 
his  qualifications  to  practice  said  occupa- 
tion and  shall  pay  to  tho  treasurer  of  said 
board  the  regular  examination  fee  * 


As  the  licenses  here  considered  were  revoked  in  1945,  more 
than  two  years  have  elapsed  and  the  oard  should,  before  Issuing 
or  renewing  said  licenses,  require  examination  and  satisfactory 
showing  as  called  for  in  the  above  Hoc t ion  10132. 


Conclusion. 

It  is  our  opinion  that  a barber  whose  license  was  revoked 
in  1945  under  the  provisions  of  Section  10137,  R.S.  Mo.  1939, 
and  who  thereafter  procured  a restraining  order  against  moles- 
tation by  the  Barber  Board,  which  order  was  dissolved  January 
7,  1946,  and  who  worked  in  said  barber  trade  until  about  April 
25,,  1946,  and  who  desires  to  make  application  to  have  his 
licon.se  reissued,  is  entitled  at  this  time  to  make  such  appli- 
cation, and  before  .issuing  or  renewing  said  licenses,  the  Board 
should  require  examination  and  satisfactory  showing* 


Very  truly  yours, 


APPROVED: 


DFxAK  J BATSON 

Assistant  Attorney  General 


J.  . TA.  LOR 
Attorney  general 
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OFFICER^:  'Vacancy  in  office  of  county' ‘surveyor  would 

VACANCIES:  be  filled  by  appointment  by  the  Governor* 


February  7,  19 46 


Honorable  0*  A*  Kamp 
Prosecuting  Attorney 
Montgomery  County 
Montgomery  City,  Missouri 


Dear  Sir: 

.Receipt  is  acknowledged  of  your  recent  request  for  an 
opinion,  reading  as  follows: 

"I  fail  to  find  the  definite  pro- 
visions for  filling  of  vacancy  in 
Office  of  County  Surveyor. 

"Please  advise  me  the  method  for 
filling  the  office  of  County  Surveyor, 
in  the  event  a vacancy  oocurs  by  resig- 
nation of  the  present  County  Surveyor* 

"I  conclude  that  it  would  be  by 
appointment  by  the  Governor,  under  the 
provisions  that  when  vacancy  occurs  in 
any  elective  office,  not  provided  for 
otherwise,  the  vacancy  would  be  filled 
by  appointment  by  the  Governor,  how- 
ever, I would  like  to  have  an  opinion 
from  your  office  on  this  question," 


Chapter  90,  R.  3.  Mo.  1939,  pertains  to  county  surveyors 
and  provides  for  their  election,  tom  of  office,  duties,  etc. 
However,  nowhere  in  this  chapter  is  there' provided  the  method 
of  filling  the  office  of  county  surveyor  when  a vacancy  is 
created  by  resignation  of  the  incumbent. 

Section  4 of  Article  IV,  Constitution  of  1945,  Invests 
the  Governor  with  the  power  to  fill  vacancies  in  public  offices 
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unless  otherwise  provided,  by  law,  and  Is  as  follows: 

"The  governor-  shall  fill  all  vacan- 
cies in  public  offices  unless  otherwise 
provided  by  law,  and  his  appointees 
shall  serve  until  their  successors  are 
duly  elected  or  appointed  and  qualified." 


Section  11509,  R.  3*  Mo,  1939,  pertains  to  filling  vacan- 
cies in  state  and  county  offices  by  appointment  by  the  Governor, 
and  provides  as  follows: 


"Whenever  any  vacancy,  caused  in 
any  manner  or  by  any  means  whatsoever, 
shall  occur  or  exist  in  any  state  or 
county  office  originally  filled  by 
election  by  the  people,  other  than  the 
office  of  lieutenant-governor,  state 
senator,  representative,  sheriff  or 
coroner,  such  vacancy  shall  be  filled 
by  appointment  by  the  governor;  and 
the  person'  so  appointed  shall,  after 
having  duly  qualified  and  entered  up- 
on the  discharge  of  his  duties  under 
such  appointment,  continue  in  such 
office  until  the  first  Monday  in 
January  next  following  the  first  ensu- 
ing general  election  - at  which  said 
general  election  a person  shall  be 
elected  to  fill  the  unexpired  portion 
of  such  term,  or  for  the  ensuing  regu- 
lar term,  as  the  case  may  be,  and  shall 
enter  upon  the  discharge  of  the  duties 
of  such  office  the  first  Monday  in 
January  next  following  said  election: 
Provided,  however,  that  when  the  term 
to  be  filled  begins  or  shall  begin  on 
any  day  other  than  the  first  Monday  in 
January,  the  appointee  of  the  governor 
shall  be  entitled  to  hold  such  office 
until  such  other  date,"’ 


We  note  that  the  office  of  county  surveyor  is  not  included 
among  the  offices  specifically  named  in  the  above  section  which 
are  excepted  from  being  filled  by  appointment  by  the  Governor 
when  a vacancy  occurs.  Consequently,  the  office  of  county 
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surveyor,  being  an  elective  county  office,  v/ould  be  filled  by 
appointment  by  the  Governor  in  case  a vacancy  occurred* 

Under  Section  11509,  supra,  the  person  appointed  to  fill 
a vacancy  occurring  in  the  office  of  county  surveyor  wo'ald 
continue  in  such  office  until  aftor  the  next  ensuing  general 
election,  which  might  be  before  the  remaining  term  of  the 
county  surveyor  was  to  expire*  The  person  elected  at  the  next 
ensuing  general  election  v/ould  then  fill  out  the  remaining  term 
If  the  next  ensuing  general  election  was  the  one  to  elect  a 
county  surveyor  for  the  next  ensuing  regular  term,  then  the 
person  elected  to  such  office  would  continue  in  office  for  the 
next  regular  term*  The  person  appointed  to  fill  the  vacancy 
v/ould  hold  the  office  until  the  date  that  the  person  elected 
at  the  next  ensuing  general  election  entered  upon  the  discharge 
of  his  duties. 

In  State  ex  inf.  Barrett  ex  rel.  Shumard  v*  McClure,  253 
3.  iJ,  743,  299  Mo.  688,  the  principal  question  Involved  v/9.3 
whether  the  person  appointed  by  the  Governor  to  fill  the  of- 
fice of  county  treasurer  after  a vacancy  had  occurred,  due  to 
the  incumbent  dying,  could,  under  the  appointment,  hold  the 
office  for  the  remainder  of  the  unexpired  term.  Another  per- 
son was  claiming  the  office  as  a result  of  a general  election 
held  before  the  term  expired.  At  8.  U.  loc.  eit.  744,  the 
court  stated  that: 

" Section  4786  provides  for 

the  appointment  to  fill  a vacancy  caused 
by  whatsoever  means  in  a county  office 
to  be  filled  ’until  the  first  Monday  in 
January  next  following  the  ensuing 

general  election,  at  which  said  general 
election  a person  shall  be  elected  to 
fill  the  unexpired  portion  of  such  term, 
or  for  the  ensuing  regular  term,  as  the 
case  may  be.’  The  section  thon  provides 
that,  when  the  term  begins  on  any  otlior 
day  than  the  first  Monday  in  January, 
the  appointee  shall  hold  such  office  un- 
til such  other  date. 

"The  statute  plainly  states  that  the  . 
election  may  be  for  an  unexpired  term* 

The  Governor  would  have  no  authority  to 
make  an  appointment  which  would  conflict 
with  that  provision  of  the  statute.  This 
question  was  settled  by  the  court  en  banc 
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In  case  of  State  ex  inf.  v.  Koeln, 

270  Mo.  174,  loc.  cit.  190,  191,  192 
3.  v7.  748,  which  involved  the  office 
of  collector.  A collector1 a office 
ran  for  four  years  under  section  12875, 

R.  S.  1919;  the  provision  being  in 
language  very  similar  to  section  9528, 
relating  to  the  term  of  county  treasurer* 
This  court  there  held  that  at  a general 
election  the  collector  could  be  elected 
for  an  unexpired  term;  that  there  was  no 
conflict  between  the  statute  regulating 
the  length  of  the  term  and  section  4786, 
R*  3.  1919,  providing  for  an  election  for 
the  unexpired  term.  ■»:-  x 


Conclusion.  ■ 

Therefore,  in  view  of  the  foregoing,  it  .is  the  opinion 
of  this  department  that  >a  vacancy  created  in  the  office  of 
county  surveyor,  by  resignation  of  the  incumbent,  would  be 
filled  by  appointment  by  the  Governor,  under  tho  authority 
of  Section  4,  Article  IV,  Constitution  of  Missouri  1945,  and 
Section  11509,  R.  S.  Mo.  1959,  The  person  appointed  to  fill 
such  vacancy  would  continue  In  office  until  the  person  elected 
to  fill  such  office  at  the  next  ensuing  general  election  would 
enter  upon  the  discharge  of  the  duties  of  the  office. 


Respectfully  submitted. 


APPROVED { 


RICHARD  F.  THOMPSON 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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HJo.isolidated  school  district  to  maintain 
action  against  directors  of  component 


Hon,  ft.  A.  Kamp 

Pro • ecu ting  Attorney 

Montgomery  City,  Missouri 

Dear  Sirs 

This  will  acknowledge  receipt  of  your  recent  request 
for  an  opinion  which  reads  aa  follows: 


"1  am  writing  you  for  an  opinion  regarding  the 
moneys  and  property  belonging  to  rural  districts 
which  have  been  heretofore  consolidated  with  a 
town  district,  In  May,  1946,  the  Bellflower 
school  district  was  consolidated  with  a number 
of  rural  districts  into  what  is  known  as  Bell* 
flower  Consolidated  School  District  No,  1, 

Station  10496  R.  S*  1939  provides  that  the 
school  officers  of  the  former  school  districts 
included  in  the  new  consolidated  die trio t shall, 
on  or  before  June  30,  turn  over  to  the  officers 
of  the'  nsw  district  all  property,  money,  books, 
papers,  ete, 

A part  of  ths  rural  districts  have  by  warrants 
transferred  the  money  belonging  to  their  die* 
triota  to  the  new  consolidated  district.  However, 
some  of  the  die trio ts  have  refused  to  do  this. 


The  question  on  which  I would  like  your  opinion 
le*  What  procedure  should  be  taken  to  compel 
the  old  districts  to  transfer  the  money  in  the 
county  treasury  to  the  new  consolidated  district? 
Also,  what  procedure  for  the  new  consolidated 
district  to  obtain  possession  and  control  of  the 
eehool  buildings  and  deskt  and  property  therein, 
which  under  the  above  quoted  section  are  the 
property  of  the  new  consolidated  district? 

is  thors  qny  provision  under  the  law  for  the 
County  Court  to  order  the  Treasurer  to  transfer 
the  money  to  the  consolidated  district?11 


*•2** 


In  answer  to  the  last  question  you  asked.!  we  find  no 
provision  of  law  which  would  authorise  the  bounty  Court  to 
order  the  County  Treasurer  to  transfer  the  money  of  the 
tamer  districts  to  the  consolidated  district, 

She  legislature  has  power  to  provide  for  consolidation 
of  school  districts*  In  State  Ex  Itei  *e.  Smith,  343  Mo.  288, 
121  8.W.  2d,  160,  161,  the  Court  said* 

"It  has  long  keen  the  rule  In  this  state,  and 
generally  throughout  the  eeuntry,  that  the  power 
of  the  legislature  in  the  creation  of  public 
corporations  (which  term  includes  school  dis- 
tricts) is  absolute  except  where  limited  by  the 
constitution,  the  legislature  may  also  change, 
divide,  consolidate  and  abolish  thsm  as  the 
public  welfare  demands.4 


There  is  no  question  of  the  right  of  the  legislature 
to  dir set  what  disposition  shall  be  made  of  school  money 
and  property  of  the  various  districts  when  they  are  con- 
solidated into  one  district.  School  money  and  property  are 
public  property  and  do  not  belong  to  the  individual  districts, 
in  the  oaae  of  School  District  or  Oaklahd  vs.  School  District 
Of  Joplin,  340  Mo.  770,  102  S. W,  3d  900,  910,  the  Supreme 
Oour%  in  discussing  the  status  of  school  money  and  property, 
said? 


"Section  1 of  article  11  of  the  Constitution  of 
Missouri  (IS  Mo.  St.  Ann.  p.  810)  provides* 

•A  general  diffusion  of  knowledge  and  intelli- 
gence being  essential  to  the  preservation  of  the 
rights  and  liber ties  of  the  people,  the  General 
Assembly  shall  establish  and  maintain  free  public 


schools  for  the  gratuitous  instruction  of  all 
persons  in  this  Stats  between  the  ages  of  six 
and  twenty  years . ' The  General  Assembly,  by 
Statutory  enactment,  has  provided  for  the  establish- 
ment of  units,  designated  'school  districts,' 
their  organisation,  and  vested  said  districts 
with  certain  powers  and  duties  (chapter  67,  H.S. 

1929*  F,  9194  et  seq.,  Mo,  St,  Ann,  F.  9194  et 
seq.  p.  7066  cl  seq. ) to  facilitate  its  effectual 
discharge  of  this  constitutional  mandate.  The 
school  districts  art  organized  as  separate  legal 
entities,  ' Sohocl  Diet.  Ho.  7 v.  School  Dist.  of 
St.  Joseph,  184  Mo,  140,  166,  82  S.W,  1082,  1066. 
They  are  public  corporation*,  form  an  integral 
part  of  the  state,  and  constitute  that  arm  or 
instrumentality  thereof  discharging  the  eoneti- 
tutionally  intrusted  governmental  function  of 


imparting  knowledge  and  intelligence  to  the  youth 
of  the  state  that  the  rights  and. liberties  of  the 
people  be  preserved*  * * * * They  are  supported 
by  revenues  derived  from  taxes  oolleoted  within 
their  respective  territorial  Jurisdictions  and 
the  general  revenues  of  the  state  collected  from 
all  parte  of  the  state.  These  taxes  and  such 

? roper ty  as  they  may  be  converted  ihto  occupy 
he  legal  status  of  public  property  and  are  not 
the  private  property  of  the  eehool  district  by 
which  they  may  be  held  or  in  which  they  may  be 
located, * 


Since  the  money  and  property  in  the  hands  of  a school 
district  are  public  property,  they  are  subject  to  regulation 
by  the  legislature  for  the  best  interests  of  the  public. 
School  districts  and  officers  are  merely  trustees  charged 
with  handling  said  funds  according  to  law,  The  terras  of 
their  trust  are  the  statutes  of  the  state. 

The  state  has  provided  for  the  consolidation  of  common 
school  districts  by  Section  10493  R*S.  Mo;  1939,  et*  seq,  and 
by  Scot Ion  10498,  has  provided  for  the  disposition  of  the 
moneys  and  property  of  the  component  districts.  Said 
Section  10498  reads  as  follows! 


"Whenever  any  consolidated  district  is  organised 
under  the  provision!  of  this  article,  the  original 
districts  shall  Continue  until  June  30th,  follow- 
ing the  organization  of  said  consolidated  district, 
and  at  that  time  all  the  property,  money  on  hand, 
books  and  papers  of  the  school  districts  whose 
schoolhouse  sites  are  included  within  said  con- 
solidated district  shall  by  the  officers  of 
aforesaid  districts  be  turned  over  to  the  board 
of  directors  of  the  consolidated  district,  and 
also  all  bonds  outstanding  against  the  aforesaid 
districts  shall  become  debts  against  the  con- 
solidated district.  The  division  of  property  and 
money  on  hand  in  case  school  districts  ars  divided 
by  the  formation  of  any  consolidated  district  shall 
be  governed  by  sections  10413  and  10414, * 

Under  the  above  section  it  was  the  plain  duty  of  the 
directors  of  the  various,  component  districts  to  transfer  and 
surrender  to  the  consolidated  district  all  of  the  property,' 
money  on  hand,  books  and  papers  of  said  component  districts, 
on  June  30,  1946.  from  your  letter  it  appears,  however, 
that  seme  of  the  districts  refused  to  make  such  transfer  and 


aeslgneraent  of  property.  We,  therefore,  have  a situation 
where  persons  charged  with  a specific  duty  refuse  to  perform 


that  duty*  The  offloors  of  the  component  district*  you 
mentioned  had  the  epeolfle  duty  of  transferring  all  of  the 
money  and  property  in  the  hand*  of  their  respective  district* 
to  the  consolidated  district  on  June  250,  1046*  The  con- 
solidated district,  under  Section  10498  became  entitled  to 
all  the  moneys  and  property  of  the  former  districts.  In 
State  ex  rel  vs.  flteith,  supra,  the  Court,  in  speaking  of  the 
right  of  a consolidated  district  to  such  moneys  and  property, 
said,  121,  8.W,  3d,  l.o,  103? 

*Qpcn  consolidation  the  Identities  of  the  com- 
ponent districts  fade  and  disappear  completely 
and  in  their  stead  emerges  a new  entity  in  the 
form  of  the  consolidated  district.  This  new 
entity  spontaneously  becomes  the  owner  of  the 
properties  and  liable  for  the  old  debts,* 

The  consolidated  district  would  have  been  entitled  to 
such  money  and  property  even  without  Section  10498.  Xn 
Cleveland  Village  School  Diet.  vs.  &lon,  198  Ho,  App.  190 
S,  W,  966,  the  Court  said? 

*Xt  may  perhaps  very  well  be  that,  if  the  Cleve- 
land tillage  school  district  had  absorbed  all  of 
the  3l«n  Wild  district,  then  the  former  would  be 
entitled  to  sue  for  and' recover  the  property 
belonging  to  the  latter,  as  successor  to  all  its 
rights  and  liabilities.  Abler  v.  School  District 
of  St.  Joseph,  141  Mo.  App.  189,  197,  134  S.W, 

664.  As  said  in  District  v»  District,  18  Ho, 

App.  272*  ’Where  a corporation  goes  entirely 
cut  of  existence,  by  annexation  to  or  merger  in 
another  corporation.  If  no  arrangement  be  mads 
respecting  the  property  and  liabilities  of  the 
defunct  corporation,  the  subsisting  corporation 
succeeds  to  all  the  property  and  liabilities  of 
the  former,  This  rests  on  the  principle  of 
success  Ion  of  rights  and  devolution  of  obligations.1  * 

So  there  seema  to  be  no  Question  but  that  Bellflower 
Consolidated  School  District  No*  1,  mentioned  in  your  letter, 
Is  now  entitled  to  maintain  legal  action  to  recover  the 
moneys  and  property  formerly  in  possession  of  the  common 
sohool  districts  of  which  It  was  formed.  The  Question  is 
to  what  the  correct  legal  action  Is  for  the  consolidated 
district. 

It  has  been  repeatedly  held  that  mandamus  is  a proper 
remedy  to  compel  public  officers  to  perform  their  duties. 

In  the  case  of  Bakersfield  News  vs,  osark  County,  338  Mo. 

519,  92  S.W.  gd  603,  606,  the  Court  said? 


"It  a public  off leer  fails  to  perform  mandatory 
ministerial  duties,  ho  may  be  compelled  to  do 
so  by  mandamus. " 

Of  course,  only  el  ear  ministerial  duties  of  an  of  fleer 
ean  be  enforced  by  mandalBts,  In  State  ex  rel  vs.  Haler,  143 
Mo.  439,  446,  the  Court  said* 

"That  the  respondent  as  president  of  the  council 
is  a person  charged  vith  the  exercise  of  legie- 
latlve  power  is  evident,  and  that  the  courts  will 
not  interfere  with  either  of  the  other  co-ordinate 
departments  of  the  government  in  the  exercise  of 
their  powers,  except  to  enforce  mere  ministerial 
acts  required  by  law  to  be  performed  by  some 
officer  thereof,  ae  to  the  performance  of  which 
the  law  leaves  the  officer  no  discretion,  is  the 
well  settled  law  of  the  land,  universally  recog- 
nised since  the  decision  in  jMraKT  gyikfll am,  1 
drench,  64,  in  which  MARSHALL,  Chief  Justice, 
speaking  for  the  Supreme  Oourt  of  the  United 
States  declared  the  rule,  that  whether  mandamus 
would  Ilk.  or  not  1.  to  bo  determined  'not  by 
the  office  of  the  person  to  whom  the  writ  Is 
directed,  but  by  the  nature  Of  the  thing  to  bo 
done.  ’ * 

Xn  the  latter  ease  the  Oourt  defined  ministerial  duties 
as  follows*  l.o.  447* 

"’A  ministerial  aet  is  one  which  a public  officer 
IS  required  to  perform  upon  a given  state  of  fact# 
in  a prescribed  manner  in  obedience  to  the  mandate 
of  legal  authority,  and  without  regard  to  his  own 
judgment  or  Opinion  concerning  the  propriety  or 
impropriety  of  the  act  to  bo  performed.1  Merrill 
on  Mandamus,  sec.  30;  Mprctua  v.  CQtB'rg.  42  W.  Va, 

263,  and  cases  cited, * 

In  the  situation  presented  in  your  letter  the  directors 
of  the  eommon  school  districts  are  left  no  discretion  by 
the  law  with  regard  to  disposing  of  the  money  and  properties 
in  their  charge.  The  legislature  has  decreed  what  shall  be 
done  with  such  money  and  property  under  the  given  circumstances 
and  the  directors  have  nothing  to  say  as  to  what  should  be 
done  in  the  premises.  Undsr  the  plain  wording  of  the  statute 
they  have  one  ministerial  aot  to  perform  and  that  is  to  turn 
over  to  the  consolidated  district  all  moneys  and  property 
in  their  charge  ac  directors. 


It  Is  also  true  that  mandamus  will  not  usually  be  Issued 
where  there  are  adequate  remedies  at  law  (State  ex  rel 
vs,  Bourke,  338  Mo,  86,  88  St,  W.  2d,  31),  However,  in  the 
ease  you  mentioned,  the  consolidated  school  district  does 
not  have  an  adequate  remedy  at  law  to  obtain  the  money 
which  is  in  the  Country' Treasury  to  the  credit,1*  of  the 
former  oommon  sehool  district*.  Seetien  10400,  M,  3.  Mo. 
1939,  provides  In  part  as  follows* 

"The  county  treasurer  In  each  county  shall  be  the 
custodian  of  all  moneys  for  sehool  purposes 
belonging  to  the  different  districts,  until 
paid  out  on  warrants  duly  issued  by  order  of 
the  board' of  directors  or  to  the  treasurer  of 
some  town,  city  or  consolidated  school  district, 
as  authorized  by  this  chapter  *■**•* 


It  will  be  seen  that  by  the  foregoing  statute,,  the 
County  Treasurer  is  obliged  to  held  said  moneys  until 
warrants  are  duly  issued  by  the  directors  of  the  respective 
distriets*  No  one  is  given  the  right  to  draw  warrants  on 
these  school  district  funds  except  the  directors  of  the 
respective  school  distriets.  For  that  reason,  there  is 
no  remedy  at  law  by  which  the  consolidated  district  can 
obtain  possession  of  these  funds.  While  it  is  true  that 
under  Section  10498  of  the  statutes  common  school  districts 


passed  out  of  existence  on  «ftme  30,  1946,  yet  since  the 
directors  have  not  performed  their  duty,  it  would  seem  that 
they  still  have  a trust  to  perform  and  could,  therefore, 
be  compelled  by  mandamus  to  draw  warrants  In  favor  of  the 
consolidated  district. 


It  may  be  that  as  to  the  other  personal  property  and 
the  real  estate  of  the  former  school  districts  the  eon-* 
solidated  district  has  adequate  remedies  at  law.  It  could 
maintain  ejectment  to  recover  possession  of  the  real  estate 
and  could  maintain  replevin  to  recover  possession  of  other 
tangible  personal  property.  For  that  reason,  the  Courts 
might  refuse  to  Issue  mandamus  against  the  directors  to 
compel  them  to  turn  over  the  real  estate  and  tangible 
personal  property,  However^  under  Section  3?  of  the  Civil 
sede  of  Missouri  (taws  1943.,  p.  370)  the  mandamus  action, 
the  replevin  action  and  the  ejectment  suit  could  likely 
ail  be  Joined  in  one  action. 


Said  Section  37  read#  as  follows! 

*$ie  plaintiff  in  his  petition  or  In  a reply  setting 
forth  a counterclaim  and  the  defendant  In  an 
answer  setting  forth  a counter claim  may  join 
either  as  Independent  or  as  alternate  claims  as 
many  claim*  either  legal  or  equitable  or  both  as 
he  may  have  against  an  opposing  party,  there  may 
be  a like  Joinder  of  claims  where  there  are 
multiple  parties  If  the  requirements  ef  sections 
15.  16,  and  IS  ere  satisfied,  there  may  be  a 
like  Joinder  of  ©rose-elalms  or  third-party  claims 
If  the  requirements  of  section  77  and  section  SO, 
respectively,  are  satisfied.*1 


It  la  therefore,  the  opinion  of  this  office  that 
where  common  school  districts  have  been  legally  incorporated 
Into  a consolidated  district  but  their  officers  refuse  to 
turn  over  to  the  consolidated  district  the  moneys'  and 
property  In  the  hands  of  said  component  districts,  the 
consolidated  district  can  maintain  a mandamus  action  against 
the  officer#  of  the  former  district#  to  compel  them  to  draw 
warrant#  In  favor  of  the  consolidated  district  for  the  funds 
in  the  Ooonty  Treasury  to  the  credit  of  their  respective 
common  school  districts,  and  can  also  maintain  replevin 
action  to  recover  tangible  personal  property  of  the  former 
common  school  districts  and  ejectment  action  to  recover 
possession  of  the  reel. estate  formerly  used  by  the  common 
school  districts.  /iSftis&p  Section  37  of  the  Oivll  Code  of 
Missouri  (Laws  1945*  p.  370)  all  of  said  actions  could  be 
Joined  in  one  suit, 

fours  very  truly, 


HARKY  H.  KAY 

ASSISTANT  ATTORNEY  GENERAL 


APPROVED! 


Trwrmvm 

ATTOiWZZ  (1EN5RAL 


CONSTABLES:  The  office  of  constable  will  "be  abolished. 

as  of  January  1,  1947,  or  at  the  expiration 
of  the  term  of  the  present  constable  if 
after  January  1,  1947. 


r,  0.  A,  Kamp 
Prosecuting  Attorney 
Montgomery  County 
Montgomery  City,  Missouri 


Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an 
opinion,  based  upon  the  following  facts: 

"There  seems  to  do  some  uncertainty 
regarding  the  Office  of  Township 
Constables , ■ under  the  now  Constitution. 

"The  County  Clerk  asked  me  to  write 
your  office  for  an  opinion  on  this  mat- 
ter, so  ho  will  know  whether  there 
should  be  any  provisions  for  election 
of  constables  on  the  ballots  in  the 
coming  election,  no  informs  me  that 
there  wore  some  names  written  in  for 
nomination  at  the  Primary  Election, 
and  he  Is  not  certain  about  the  matter. 

"It  is  plain  that  the  office  of  Justice 
of  Peace  is  ellminatad,  but  I have 
failed  to  find  where  the  office  of  Con- 
stable is  done  away  with. 

"Please  write  me  your  opinion  at  your 
vory  earliest  opportunity,  as  to  the 
office  of  constable. 

"X  assume  that  since  all  duties  are 
taken  away  from  the  Constable  that  they 
are  eliminated*  however  1 do  not  have 
tho  law  on  this  -matter  to  make  same5  clear." 


without  quoting, 
Mo,  1939,  as  amended. 


hoc t ions  13370  to  13331 , inclusive,  C..  . 
establish  and  dofino  the  office  of 


Hr,  0.  A,  Kamp 


constable.  These  sections  contain  the  provisions  under  which 
the  office  of  constable  has  heretofore  operated. 

Section  1 of  Senate  Bill  ho,  361  repeals  all  of  the  above 
sections  of  the  statutes,  and  is  as  follows: 

"That  Sections  13370  as  amended  by  an  act 
of  the  61st  General  Assembly,  approved 
August  2,  1941,  appearing  in  Laws  of  Missouri, 

1941,  at  page  325,  and  as  further  amended  by 
an  act  of  the  61st  General  Assembly,  approved 
August  2,  1941,  appearing  in  Laws  of  Missouri, 

1941,  at  page  326,  and  Sections  13371  to 
13301,  both  inclusive,  the  same  being  all  of 
Chapter  97  of  the  Revised  Statutes  of  Missouri, 

1939,  entitled  ’Constables',  be  and  the  same 
are  hereby  repealed," 

Section  2 of  Senate  Bill  "do#  361  provides  the  effective 
date,  and  is  as  follows: 

"This  act  shall  become  effective  on  January 
1,  1947  except  that  in  counties  in  which 
the  present  terms  of  constables  end  after 
January  1,  1947,  this  act  shall  take  effect 
at  the  expiration  of  the  present  terns  of 
constables  in  said  cbimtios." 

As  can  be  readily  seen,  the  present  constables  will  hold 
their  office  until  January  1,  1947,  or  until  the  expiration  of 
their  term  if  the  same  is  after  January  1,  1947* 

The  powers  and  duties  exercised  by  the  constables  before 
the  sections  establishing  that  office  were  repealed  will  be 
exercised  by  the  sheriff  after  the  expiration  of  the  term  of 
office  of  the  present  constable,  as  provided  for  in 'Section  1 
of  Senate  Bill  No,  362,  which  is  as  follows: 

"Whenever  the  word  'constable'  appears  in 

any  statute,  except  insofar  as  any  such 

statute  applies  to  the  City  of  St.  Louis 

and  to  counties,  of  the  first  class,  the  ^ 

same  shall  hereaftor  bo  deemed  to  refer 

exclusively  to  and  to  mean  'sheriff  unless 

such  construction  is  plainly  repugnant  to 

the  context  of  any  such  statute," 


Mr*  0*  A.  Kamp 
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Section  2 of  Senate  Bill  No*  362  establishes  the  effective 
date  of  the  act,  which  date  is  the  sane  as  that  provided  for 
in  Senate  Bill  Ho*  361* 


Conclusion* 


It  is  the  opinion  of  this  department  that  the  office  of 
constable  will  bo  abolished  In  counties  of  the  second,  third 
and  fourth  class  as  of  January  1,  1947,  or  at  the  expiration 
of  the  present  term  of  the  constable  if  same  is  after  January 
1,  1947,  and  therefore  it  will  not  be  necessary  to  include  the 
office  of  constable  upon  the  ballot  in  the  coming  election. 


Respectfully  submitted. 


W.  BRADY  Dull C Ail 

Assistant  Attorney  General 

APPROVED S 


J.  E«  TAYLOR 
Attorney  General 


TIME:  County  officers  of  Iron  County  to  operate  on  CST. 


Honorable  John  II,  Keitli 
Prosecuting  Attorney 
Iron  County 
I ronton,  Missouri 


Dear  Sir: 


We  hereby  acknowledge  receipt  of  your  request  for 
an  opinion,  which  reads  as  follows: 

"The  City  of  Ironton  has  provided  by 
ordinance  for  daylight  saving  time. 

"The  County  Court  House  is  in  Ironton, 
and  should  the  county  officers  office 
hours  conform  to  the  City  time  or 
standard  time?”  • 

The  State  of  Missouri  has  no  statutory  enactment 
which  establishes  any  particular  clock-setting  as  the  official 
time  of  the  state.  However,  the  time  zone  as  established  bv 
the  Federal  government  ha3  been  generally  adopted  throughout 
the  state  and  has  been  in  use  for  many  years.  The  zone  in 
which  this  state  is  located  is  the  Central  Standard  Time  zone, 
and,  tneref ore,  that  Is  the  time  which  is  in  general  use  in 
this  state. 


In  determining  whether  Standard  Time  or  Daylight 
Savings  Time  Is  applicable,  the  courts  look  to  see  which  of 
the  two  is  generally  in  use.  As  an  example  of  such  determina- 
tion we  quote  from  the  case  .of  Anderson  v.  Cook,  130  P,  (2d) 
278,  143  A,  L,  R,  987,  wherein  It  is  stated,  1.  c,  991: 

"The  case  of  Salt  Lake  City  v.  Robinson, 

39  Utah  260,  116  P,  442,  446,  35  LRA 
( ITS ) 610,  Ann  Cas  1913E,  61,  is  deter- 
minative of  this  question.  In  that  case 


/ 
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It  w as  said  2 f . . . Whon,  therefore, 
the  system  is  and  has  been  in  universal 
use,  as  in  bait  Lake  City  or  as  in 
Nov;  York  City,  as  illustrated  in  the 
case  of  Globe,  etc.,  Ins,  Co.  v,  David 
Moffat  Co.,  supra  (2  dir,  154  F 13), 
the  courts  not  onlj  may,  but  should, 
take  judicial  notice  of  that  fact; 
and  when  time  is  a material  ingredient, 
at  least  so  far  as  la'  s are  concerned, 
courts  should  apply  the  time  in  general 
use,  and  not  that  which  by  common  con- 
sent has  boon  discarded  and  has  thus 
become  obsolota,, 

"So  hero,  when  not  only  the  State  of 
Utah  but  practically  the  ontire  nation 
entered  upon  and  put  into  use  what  wo 
call  War  Time,  and  practically  all 
N business,  public  and  private,  including 
schools,  transportation  systems,  banks, 
stores,  mail  service,  etc.,  operate 
' upon  such  schedule,  it  becomes  the  time 

In  general  use,  the  standard  time  on 
which  business  operates  and  regulates 
political  as  well  as  social  and  economic 
life.  Hero  too,  the  court  having,  prior 
to  this  statute,  laid  down  the  rule  for 
construction  of  time  statutes,  it  must 
follow  that  had  the  legislature  intended 
some  other  basis  of  computation  it  would 
have  so  specified. 

In  an  annotation  to  the  case  of  State  of  Wisconsin 
v.  Badolati,  143  A.  L,  R.  1234,  at  page  1241,  the  general  rule 
is  stated  ns  follows: 

"The  criterion  used  by  the  courts 
generally,  at  least  in  the  absence  of 
a specifically  applicable  statutory 
enactment  sotting  a standard  of  time, 
to  determine  which  of  two  systems  or 
measures  of  timo  is  applicablo  to  a 
specific  time  provision,  is  whether  any 
particular  system  Is  in  general  use. 
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In  arriving  at  this  general  rule, 
cases  were  cited:  Jones  v.  Gorman  Inc,  Go. 

, VJ . 180;  State  v.  Johnson,  74  Klnn.  301, 
■Soar loo  v • Avorhoff , 20  Hot).  GGO,  44  8.  *7 • 
Yhitney,  134  Tex.  394,  134  S.  V. . (2d)  1047; 
v.  .Job  in  son,  39  Utah  260,  116  P.  442. 


tho  following 
, 110  la.  75,  01 
77  1;  . *293; 

372;  Iv^c  Far  lane  v 
‘•alt  Lake  City 


In  lino  with  this  general  rule,  v/o  may  look  to  do- 
te mine  which  particular  system  is  in  general  use  in  your 
community*  You  state  in  your  rocueot  that  the  City  of  Ironton 
has  adopted  an  ordinance  providin':  daylight  Cavings  Time  for 

that  city. 


As  stated  hereinbefore  the  htato  of  Missouri  follows 
Central  Standard  Time,  and  under  the  rule  followed  by  the 
courts  that  is  the  system  in  general  use  in  this  state,  ex- 
cluding a few  isolated  cases v 

Tho  population  of  tho  city  of  Ironton  by  the  1940 
Census  v/ae  1,083.  The  population  of  Iron  County  by  tho  same 
Census  was  10,440.  ' o do  not  beliovo  that  it  may  be  said, 

therefore,  that  more  than  one -tenth  of  the  population  of  Iron- 
County  is  affected  by  Daylight  Savings  Time.  The  county 
officers  are  to  give  service  to  tho  entire  population  of  the 
county  and  not  alone  to  thoso  who  reside  in  tho  city  of  Ironton. 
In  order  to  give  their  service  properly  these  officers  should 
oporata  on  the  time  in  general  use  in  the  entire  county.. 


’Conclusion 


tho 

Time 


It,  is,  therefore,  the  opinion  of  this  department  that 
officers'  of  Iron  County  should  conform  to  Central  standard 
, since  that  is  the  particular  system  which  is  in  general 


use  in  that  county. 


do  spec  tf ully  e ubnit  tod , 


ROVED : 


J.  DART  III  ADDERS  01! 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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COUNTY  CLERKS:-  County  Clerks  may  continue  to  receive 

CONSTITUTIONAL  LAW:  fees  as  agents  for  the  Conservation 

CONSERVATION  COMMISSION:  Commission  in  the  sale  of  hunting  and 

fishing  licenses. 


June  12,  1946 


Honorable  Edgar  J.  Keating 
Missouri  Senate 
63rd  General  Assembly 
Jefferson  City,  Missouri 

Dear  Senator  Keating: 

This  will  acknowledge  receipt  of  your  letter  of  recent 
date  requesting  an  opinion  of  this  department: 

"As  to  whether  the  County  Clerk  (in  counties 
of  the  first  class)  may  receive  not  only  the 
statutory  salary  as  county  clerk,  but  also 
continue  to  receive  fees  as  agent  for  the 
Conservation  Commission  in  the  sale  of  hunt- 
ing and  fishing  licenses." 

We  are  of  the  opinion  that  your  letter  raises  two  legal 
issues : 

(1)  May  the  County  Clerk,  under  the  consti- 
tution, hold  the  position  of  a county  officer, 
and  also  the  position  of  Agent  for  the  Conser- 
vation Commission  in  the  sale  of  hunting  and 
fishing  licenses? 

(2)  Does  Article  VI,  Section  12  of  the  Consti- 
tution prohibit  the  County  Clerk  from  selling 
hunting  and  fishing  licenses  and  thereby  re- 
ceiving a fee  for  the  same? 

In  answering  the  first  question  we  must  consider  the 
applicability  of  the  rule  of  law  that  a public  officer  may 
not  hold  two  incompatible  offices  at  the  same  time.  This 
rule  is  stated  in  State  vs.  Grayston  (1942  Mo.  Sup.)  163 
S.W.  (2d)  335*  That  case  makes  It  clear  that  the  offices 
must  be  incompatible  in  order  for  the  rule  to  apply.  The 
tests  of  incompatibility,  set  out  in  that  case,  are: 

"*  * * Whether  such  duties  are  inconsistent, 
antagonistic,  repugnant  or  conflicting  as 
where,  for  example,  one  office  is  subordinate 
or  accountable  to  the  other." 
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The  Office  of  County  Clark  and  the  action  of  the  County 
Clerk  in  selling  huntihg  and  fishing  licenses  are  not,  in 
our  opinion,  in  any  way  conflicting,  and  does  not  fall  with- 
in any  of  the  tests  set  out  in  that  case.  We iknow  of  no 
other  constitutional  provision  or  rule  of  law  phich  would 
prohibit  the  County  Clerk  from  selling  hunting- and  fishing 
licenses  on,  the  basis  that  he  can  not  hold  two  such  offices 
at  the  same  time . 

An  answer  to  the  second  question  involves  the  interpre- 
tation of  Article  VI,  Section  12,  of  the  Constitution,  which 
reads  as  follows: 

"All  public  officers  in  the  City  of  St.  Louis 
and  all  state  and  county  officers  in  counties 
having  100,000  or  more  inhabitants,  except 
public  administrators  and  notaries  public, 
shall  be  compensated  for  their  services  by 
salaries  only." 

The  question  which  we  need  to  determine  is  whether  this 
constitutional  provision  means  that  county  officers  are  to 
be  compensated  for  their  services,  as  county  officers,  only 
by  salary,  or  whether  they  are  to  be  compensated  for  all  ser- 
vices they  perform  by  salary  only. 

It  is  well  to  note  at  the  outset  that  Sections  8913  and 
8916,  Revised  Statutes  of  Missouri,  1939,  designating  the  County 
Clerks  and  the  License  Collector  of  the  City  of  St.  Louis  as 
the  persons  who  may  issue  hunting  and  fishing  licenses,  have 
been  repealed  by  the  63rd  General  Assembly.  However,  the  broad 
powers  given  to  the  Conservation  Commission  under  the  provisions 
of  the  Constitution,  and  the  interpretation  of  similar  provisions 
in  the  1936  amendment  to  the  Constitution  of  1875,  by  the  case 
of  Marsh  v.  .Bartlett,  121  S.  W.  (2d)  737,  leave  little  doubt 
that  the  Conservation  Commission  has  the  authority  to  designate 
the  County  Clerks  as  agents  for  the  sale  of  hunting  and  fishing 
licenses,  and  to  designate  a fee  which  the  County  Clerks  may 
retain  as  compensation  for  the  po rformance  of  this  duty.  We, 
therefore,  proceed  in  this  opinion  on  the  assumption  that  the 
Conservation  Commission  will  continue  to  designate  the  County 
Glerks  as  agents  for  the  sale  of  hunting  and  fishing  licenses, 
and  allow  them  a fee  therefor. 

The  constitutional  provision,  above . quoted,  is  new,  and 
was  not  carried  in  the  Constitution  of  1875.  There  are,  there- 
fore, no  cases  which  have  construed  this  provision.  However, 
the  Missouri  courts  have  several  times  construed  the  provisions 
of  Article  V,  Section  24,  of  the  Constitution  of  1875,  on  the 
exact  point  presented  for  our  determination.  Article  V,  Sec- 
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tion  24,  of  the  Constitution  of  1875,  reads,  in  part,  as 
follows: 

"The  officers  named  in  this  article  shall 
receive  for  their  services  a salary  to  be 
established  by  law,  which  shall  not  be  in- 
creased or  diminished  during  their  official 
terms;  and  they  shall  not,  after  the  ex- 
piration of  the  terms  of  those  in  office 
at  the  adoption  of  this  Constitution,  re- 
ceive to  their  own  use  any  fees,  costs, 
perquisites  of  office,  or  other  compensa- 
tion0  All  fees  that  may  hereafter  be 
payable  by  law  for  any  service  performed 
by  any  officer  provided  for  in  this 
article  shall  be  paid  in  advance  into 
the  state  treasury.'1 

It  will  be  noted  that  this  constitutional  provision  is 
the  same,  with  regard  to  the  point  here  at  issue,  as  Article  VI, 
Section  12  of  the  new  constitution  for  the  reason  that  both 
sections  declare  that  the  salary  which  certain  officers  are 
to  receive  in  lieu  of  all  other  compensation  is  a salary 
"for  their  services".  Therefore,  an  interpretation  of 
Article  V,  Section  24,  regarding  the  meaning  of  the  words 
"for  their  services"  would,  in  our  opinion,  be  determina- 
tive of  the  meaning  of  these  words  in  Article  VI,  Section  12 
of  the  new  constitution. 

Article  V,  Section  24  of  the  Constitution  of  1875 , has 
been  construed  in  several  Missouri  cases. 

In  State  ex  rel.  Barrett  v.  Boeckler  Lumber  Co.,  302 
Mo.  187,  257  S.W.  453,  the  court  had  before  it  the  question 
of  whether  the  Attorney  General  could  be  allowed  a fee  in 
addition  to  his  salary  for  the  prosecution  of  unlawful  com- 
binations in  restraint  of  trade.  The  court  in  that  case 
held  that  the  Attorney  General  was  not  entitled  to  such  a 
fee  for  the  reason  that  the  prosecution  of  these  cases  was 
a part  of  the  duties  of  the  Attorney  General.  They  made  it 
clear,  however,  that  the  statutory  limitation  on  salaries 
•under  Article  V,  Section  24,  of  the  C onstirbution  of  1875, 
would  not  apply  if  a duty  imposed  upon  the  Attorney  General 
did  not,  in  any  way,  pertain  to  the  Office  of  the  Attorney 
General.  In  this  regard  the  court  said:(l.c.  204-5) 

"Realtor  describes  the  duties  imposed  on  the 
Attorney  General  by  the  statute,  in  relation  to 
the  prosecution  of  trusts  and  combines  in  re- 
straint of  trade,  as  *unusual  and  extraordinary.* 

If  by  that  he  means  that  the  duty  is  not  incident 
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to  the  office  of  Attorney-General,  and  such 
is  the  fact,  his  second  position  is  well 
grounded.  For  while  the  Constitution  says 
that  he  shall  receive  a salary  for  his  ser- 
vices, and  that  he  shall  perform  such  ser- 
vices 'as  may  he  prescribed  by  law*  (Sec.  1, 

Art.  V),  yet  it  could  not  have  been  intended 
that  duties  should  be  imposed  upon  him  which 
in  no  way  pertain  to  the  office  of  the  At- 
torney Generali  It  is  for  the  performance 
of  those  duties,  and  those  only,  that  the 
salary  is  given  him.  It  would  no  doubt  not 
be  competent  for  the  Legislature,  for  example, 
to  require  the  Attorney-General,  as  attorney- 
general  to  perform  the  duties  of  warden  of  the 
penitentiary,  or  suite rintendent  of  one  of  the 
hospitals  for  the  insane.  But  if  it  should 
designate  him  as  the  person  to  fill  either  of 
these  offices,  and  he  accepted,  a provision 
for  compensating  him  for  the  services  to  be 
performed  in  connection  therewith  would  not 
be  obnoxious  to  the  Constitution.  Such  Is 
the  substantial  basis  of  decision  in  "State 
V.  Walker,  97  Mo.  162." 

In  Thatcher  v.  St*  Louis,  343  Mo*  597,  122  S.  W.  (2d) 

915,  the  Supreme  Court  of  Missouri  had  before  it  a question 
almost  identical  with  that  in  the  Boeekler  case*  In  the 
Thatcher  case  the  question  was  whether  the  Attorney  General 
could  retain  a fee  paid  out  of  a trust  fund  which  was  to 
be  paid  to  attorneys  for  the  Attorney  General  of  Missouri. 

The  court  in  that  case  again  discussed  the  same  constitutional 
provision  as  it  did  in  the  Boeekler  case,  and  cited  the  Boeck- 
ler  case  with  approval,  quoting  much  of  that  part  of  the 
Boeekler  case  which  is  quoted  above  in  this  opinion* 

The  court  held  that  the  allowance  of  such  fees  was  un- 
lawful, giving  the  same  reason  as  given  in  the  Boeekler  case, 
namely,  that  the  services  performed  by  the  Attorney  General*s 
office  were  duties  which  pertained  to  that  office* 

It  is,  therefore,  clear  that  the  words  "for  their  ser- 
vices”, in  Article  VI,  Section  12  of  the  Constitution,  must 
be  interpreted  as  meaning  only  those  services  which  the 
county  officers  perform  as  county  officers. 

The  determination  remaining,  therefore,  is  that  of  whet- 
her the  selling  of  hunting  and  fishing  licenses  can  be  said 
to  pertain  in  any  way  to  the  office  or  to  the  duties  of  a 
County  Clerk.  In  this  connection  the  case  of  State  ex  rel. 
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Buchanan  County  v.  Imel,  280  Mo.  554,  219  S.W.  634,  is 
enlightening.  In  that  case  the  Supreme  Court  of  Missouri 
construed  a statute  which  provided  that  whenever  the  amount 
of  fees  collected  for  any  year,  by  any  Probate  Judge,  should 
exceed  a sum  equal  to  the  annual  compensation  provided  by 
law  for  a Judge  of  the  Circuit  Court  having  jurisdiction  in 
said  county,  the  excess  less  ten  per  cent,  should  be  paid 
into  the  County  Treasury.  The  court  held  that  the  words 
"compensation  provided  by  law  for  a Judge  of  the  Circuit 
Court"  meant  the  Circuit  Judge *s  salary  for  judicial  ser- 
vices, and  did  not  mean  to  include  money  received  by  the 
Circuit  Judge  for  other  fees  such  as  his  services  as  jury 
commissioner.  With  reference  to  the  services  other  than 
those  to  which  the  statute  referred,  the  court  had  this  to 
say:  (l„c0  5&4) 

"#  x -:$•  Other  compensation  authorized  to  be 
paid  to  this  class  of  officials  Is  for  added 
duties  in  no  sense  judicial,  the  performance 
of  which  has  been  imposed  upon  them  arbitrarily 
by  the  Legislature , more  as  a matter  of  con- 
venience than  for  any  other  apparent  reason. 

The  statutes  (Laws  1905,  p.  174,  and  1907,  p. 

322)  designating  certain  circuit  judges  as 
jury  commissioners  afford  illustrations  of 
this  character  of  legislation.  In  construing 
them  In  State  ex  rel.  Harvey  v.  Sheehan, 

269  Mo.  l.o.  429,  we  held  that  the  remunera- 
tion therein  provided  for  constituted  no  part 
of  the  judge >s  compensation  for  judicial  ser- 
vices.-::- -x-  * " 

We  are  of  the  opinion  that  the  designation,  by  the  Con- 
servation Commission,  of  the  County  Clerks  as  agents  of  the 
Commission  -for  the  sale  of  hunting  and  fishing  licenses  par- 
takes of  the  nature  of  that  which  Is  imposed,  to  use  the 
words  of  the  Imel  case,  "more  as  a matter  of  convenience 
than  for  any  other  apparent  reason." 

Furthermore,  since  the  Conservation  Commission  is  an 
agent  of  the  state,  we  think  that  the  County  Clerks  would  be 
acting  as  agents  of  the  state  rather  than  as  agents  for  the 
county.  Also,  there  is  no  statutory  duty  placed  upon  the 
County  Clerks  to  sell  hunting  and  fishing  licenses.  It  can- 
not be  said,  therefore,  that  this  is  a duty  placed  upon  the 
clerk  by  any  legislative  authorization,  and  that,  therefore, 
the  sale  of  licenses  constitutes  a portion  of  the  statutory 
duties  of  one  who  holds  the  Office  of  County  Clerk.  It  should 
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be  noted,  also,  that  the  selling  of  licenses  is  not  so 
connected  with  the  county  that  it  can  be  said  to  be  a part 
of  the  administration  of  county  affairs.. 

We  think,  therefore,  that  selling  hunting  and  fishing 
licenses  does  not  pertain  to  the  Office  of  the  County  Clerk, 
and  that  the  provisions  of  Article  VI,  Section  12  of  the 
Constitution  are  applicable  only  to  compensation  which  per- 
tains to  the  Office  of  the  County  Clerk. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
the  County  Clerk,  in  counties  of  the  first  class,  may  con- 
tinue to  receive  fees  as  agents  for  the  Conservation  Com- 
mission in  the  sale  of  hunting  and  fishing  licenses. 

Respectfully  submitted. 


SMITH ’N.  CROWE,  JR. 
Assistant  Attorney  General 


SNCsdc 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


i 


« SHERIFFS  : 
CONSTITUTIONAL  LAWS 


House  Committee  Substitute  for  Hov se  Bill 
No.  872  is  effective  as ’of  July  1,  1946. 
House  Committee  Substitute  for  House  Bill 
No.  872  is  not  in  conflict  with  Sec.  13  of 
Art.  VII  of  the  Constitution  of  1945. 
Payment  of  salaries  of  sheriffs  of  countie 
of  the  fourth  class  would  not  be  in  viola- 
tion of  county  Budget  Law. 


July  8,  1946 


n 


a 


I r- 


Honorable  John  H,  Keith 
P r o a ecu  ting  A 1 1 orn  ey 
Iron  County 
fronton,  Missouri 


Dear  Bin 


This  department  Is  in  receipt  of  your  recent  letter 
requesting  an  opinion,  based  on  the  following  state  of  facts s 


"Please  lot  me  have  your  opinion  as 
to  whether  or  not  House  Committee 
Substitute  for  House  .Dill  No.  372 
which  has  been  passed  by  the  legis- 
lature and  signed  by  the  Governor, 
and  which  provides  salaries  for  she- 
riffs and  their  deputies  in  counties 
of  the  fourth  class,  will  apply  to 
the  sheriff  who  was  elected  prior  to 
the  adoption  of  the  present  Constitu- 
tion. 

"This  act  provides  that  it  shall  be- 
come effective  on  July  1,  1945.  This 
'act  will  greatly  increase  the  compensa- 
tion of  sheriffs-  during  their  term  of 
office,  and  is  apparently  in  conflict 
with  Sec,  15,  Art*  7,  Constitution  1945, 
which  provides  the  compensation  of  of- 
ficers shall  not  be  increased  during 
the  term  of  office,  etc, 

• "In  as  much  as  the  county  could  not 
issue  warrants  for  salaries  to  pay 
officers  under  this  act  without  vio- 
lating the  Budget  Law,  then  if  this  law 
becomes,  operative  on  July  1,  194G, 
salaries  could  not  bo  paid  for  the  re- 
mainder of  the  year  uiiless  at  the  end 
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of  the  year  there  would  be  a surplus. 

If  I correctly  understand  the  lav/," 

Your  letter  presents  three  distinct  questions,  and  they 
have  been  answered  in  the  order  in  which  you  have  them  enumer- 
ated, i 

As  to  question  ho,  1,  your  attention  is  called  to  Section 
3 of  the  Schedule  of  the  Constitution  of  1945,  which  provides 
as  follov/sj 


"The  terms  of  all  persons  holding  pub- 
lic office  to  which  they  have  been 
elected  or  appointed  at  the  time  this 
Constitution  shall  take  effect  shall 
not  be  vacated  or  otherwise  affected 
thereby,"  ' ( 

The  sheriff,  therefore,  would  hold  his  office  for  the 
term  to  which  he  was  elected,  which  of  course  would  be  after 
July  1,  1946, 

Section  2 of  the  Schedule  provides: 

"All  laws  in  force  at  the  time  of  the 
adoption  of  this  Constitution  and  con- 
sistent therewith  Shall  remain  in  full 
force  and  effect  until  amended  or  re- 
pealed by  the  general  assembly.  All 
laws  inconsistent  with  this  Constitution, 
shall  remain  in  full  force  and  effect 
until  July  1,  1946," 

Since  Section  13413,  R.S.  Mo.  1939,  which  provides  the 
fees  of  sheriffs  in  criminal  cases,  is  inconsistent  v/itli  Section 
13,  Article  VI  of  the  Constitution  of  1945,  which  provides  for 
a salary  in  criminal  matters,  it  was,  as  of  July  1,  1946,  re- 
pealed and  inoperative.  .House  Committee  Substitute  for  House 
Bill  Ho.  872  was  passed  and  became  effective  as  of  July  1, 

1946,  for  the  very  purpose  of  carrying  out  the  mandate  of 
Section  13,  Article  VII  of  the  Constitution,  and  did  place  the 
sheriff,  then  In  office,  on  a salary  basis  in  criminal  matters. 

Section  13,  Article  VI  of  the  1945  Constitution,  could 
also  be  said  to  be  effective  as  of  July  1,  1946,  the  date  set 
out  In  Section  2 of  the  Schedule,  supra,  because  it  is  self- 
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executing#  This  principle  finds  support  and  authority  in 
11  Am.  Jur.,  Section  73,  pages  690  and  691,  and  cases  cited, 
which  in  part  is  as  follows: 

"It  has  been  said  that  in  the  determina- 
tion of  whether  a provision  is  self- 
exocut ing,  the  question  in  every  case  is 
whether  the  language  of  a constitutional 
provision  is  addressed  to  the  courts  or 
to  the  legislature.  «•  x •»  * * « -it- 

"Minor  details  may  be  left  for  the  legis- 
lature without  impairing  the  self-execut- 
ing nature  of  constitutional  provisions. 

Thus,  it  has  been  held  that  *•  *•  *•  ?:•  x -;<• 
a constitutional  provision  that  particular 
officials  shall  be  paid  by  salary  Instead 
of  by  fees  Is  self-executing,  although 
the  determination  of  the  amount  of  the 
salary  is  left  to  the  legislature." 

It  follows,  therefore,  that  the  sheriff’s  term  of  office 
Is  not  affected  by  the  new  Constitution  and  he  remains  in  , 
office,  and  that  Section  13,  Article  VI  of  the  new  Constitution 
became  effective  on  July  1,  1946,  is  self -executing  and  would 
apply  to  the  sheriff  in  office  at  that  time,  even  if  House 
Committee  Substitute  for  House  Dill  No.  372  had  not  been  passed 
by  the  General  Assembly, 

Considering  the  second  question,  the  act  finds  constitu- 
tional authority  under  Section  13,  Article  VI  of  the  1945 
Constitution,  which  is  as  follows: 

"All  state  and  county  officers,  except 
constables  and  Justices  of  the  peace, 
charged  with  the  investigation,  arrest, 
prosecution,  custody,  care,  feeding, 
commitment,  or  transportation  of  per- 
sons, accused  of  or  convicted  of  a 
criminal  offense  shall  be  compensated 
for  their  official  services  only  by 
salaries,  and  any  foes  and  charges  col- 
lected by  any  such  officers  in  such 
cases  shall  bo  paid  Into  the  general 
revenue  fund  entitlod  to  receive  the 
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ion ora ole 


Keith 


same,  as  provided  ’ey  law.  Any  fees 
earned  by  any  such  officers  in  civil 
matters  nay  be  retained  by  them  as  pro- 
vided by  law. " 


It  follows  that  if 
15,  Article  VII  of  the  0 
with  Section  13,  Article 
the  0 on s til  tut ion.  are  in 


this  act  is  in  conflict  with  Section 
onstitution  of  1945,  anti,  consistent 
VI  thereof,  then  the  two  sections  of 
apparent  conflict  and  must  be  construed. 


The  rule 

of  cons 

t ruction  as  to  th 

found  in 

11  Am. 

Ju  r ♦ , 5 e c 1 1 on  5 3 , 

reads  in 

part  as 

follows : 

s kind  of  a situation  may  be 
napes  561,  062  and  663 , which 


"In  construing,  a constitutional  provi- 
sion, it  is  the  duty  of  the  court  to 
have  recourse  to  tho  wholo  instrument , 
if  necessary,  to  ascertain  the  true 
intent  and  moaning  of  any  particular 
provision,  an-  if  there  is  an  apparent 
repugnancy  between  different  provisions, 
the  court  should  harmonise  then  if  pos- 
sible, Tho  rules  of  construction  of 
constitutional  law  require  that  two  sec- 
tions be  so  construed,  if  possible,  as 
not  to  create  a repugnancy,  but  that 
both  be  allowed  to  stand,  and  that  ef- 
fect be  yivon  to  each. 


"It  is  an  established  canon  of  consti- 
tutional construction  chut  no  one  pro- 
vision of  the  constitution  is  to  be  sepa? 
rated  from  all  the  others , to  bo  con- 


sidered . alone,  but  that  all  the  provi- 
sions bearin']  upon  a particular  subject 
are  to  be  brought  into  view  and  to  be 


so  in t e r nr e t e d a a 


e f f o c t u ate  t he 


great  purposes  of  the  instrument . 


Therefore,  particular  phrases  of  a 
Const i tut Ion  must  be  construed  with 
regard  to  the  remainder  of  tho-  instru- 


ment and  to  the  or.  nr 
cons  oi  u n g ■- .1  conve 
it*  For  example , th 
monte  and  hie  origin 

subs tantially  c ont era 
be  construed  in  pari 


ess  intent  of  the 
ntion  in  adopting 
.c  first  ten  amend  - 
a 1 0 on  s t i t u t-i  on  \?o  r e 

poraneous  and  should 
(lie  t g r la . 


\ 


Honorable  John  H.  Keith  -5- 


" Case a may  arise  where  it  is  impossible 
to  harmonise  or  reconcile  portions  of  a 
Constitution*  In  such  a case.  If  there 
is  a conflict  between  a general  and  a 
special  provision  in  a Constitution,  the 
special  provision  must  prevail  in  respect 
of  its  subject  matter,  as  it  will  be  re-* 
yarded  as  a limitation  on  the  general 
grant,” 

Section  55  of  the  same  volume,  pages  665  and  666,  is  as 
follows: 


"An  elementary  rule  of  construction  is 
that  if  possible,  effect  should  be  given 
to  every  part  and  every  word  of  a Con- 
stitution and  that  unless  there  is  some 
clear  reason  to  the  contrary,  no  portion 
of  the  fundamental  law  should  bo  treated 
as  superfluous.  Fundamental  constitu- 
tional principles  are  of  equal  dignity 
and  none  must  be  so  enforced  as  to  nullify 
or  substantially  impair  the  other*  hence, 
as  a general  rule,  a court  should  avoid  a 
construction  which  renders  any  provision 
meaningless  or  inoperative  and  must  lean 
in  favor  of  a construction  which  will 
render  every  word  operative,  rather  than 
one  which  may  make  some  words  idle  and 
nugatory, 

"The  rule  is  well  established  that  no 
court  is  authorized  so  to  construe  any 
clause  of  the  Constitution  as  to  defeat 
its  obvious  ends  where  another  construction 
equally  accordant  with  the  words  and  sense 
thereof  will  enforce  and  protect  it,  k-  " 

Section  G1  of  the  same  volume,  pages  674  and  675,  is  as 
follows: 


"The  fundamental  principle  of  constitu- 
tional construction  is  to  give  effect  to 
the  intent  of  the  framers  of  the  organic 
lav/  and  of  the  people  adopting  it*  A 
constitutional  clause  must  be  construed 
reasonably  to  carry  out  the  intention  of 
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tho  framers,  which  gives  rise  to  the 
corollary  that  It  should  not  ho  con- 
strued so  as  to  defeat  the  obvious  in- 
tent if  another  construction  equally  in 
accordance  with  the  words  and  sense  nay 
be  adopted  which  will  enforce  ana  carry 
out  the  Intent*  The  intent  must  bo 
gathered  from  both  the  letter  and  spirit 
o f t he  do  cun e n t * 


"It  has  been  very  appropriately  stated 
that  the  pole star  in  the  construction  of 
Constitutions  is  the  intention  of  the 
makers  and  adopters* 


"Wherever  the  purpose  of  the  framers  of 
a Constitution  is  clearly  expressed,  it 
will  be  followed  by  the  courts,  . . ven 
whore  terms  of  a constitutional  provision 
are  not  entirely  free  from  doubt,  they 
must  bo  interpreted  as  nearly  a3  possible 
in  consonance  with  the  objects  and  pur- 
poses in  contemplation  at  the  time  of  their 
adoption,  because  in  construing  a constitu- 
tional provision,  its  .general  scope  and 
object  should  be  considered*" 


The  Missouri  courts 
exception*  In  the  case 
l.c.  755,  It  was  said; 


have  followed  this 
of  State  v.  Koeln, 


construction  w* 
Cl  C.Y7.  (2d)  75 


# But  under  established  rules  of 
construction  tho  courts  should  resolve 
seemingly  conflicting  or  overlapping,  pro- 
visions of  the  Constitution  by  harmonis- 
ing them  and  rendering  every  word  opera- 
tive, if  possible,  so  as  to  give  effect 
to  the  whole*  x -r  •>" 


In  the  case  of  State  v.  Williams,  114  h,Y;,  (2d)  98,  l.c. 
103,  the  court  said: 

"It  is  elementary  that  in  constitutional 
construction  all  the  provisions  bearing 
upon  a particular  subject  are  to  bo  con-  ' 

3iderod  together  and  effect  given  to  the 
whole.  k #n 


H O 
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Applying  the  foregoing  rules  of  construction  to  these  two 
sections  of  the  Constitution,  it  could  easily  he  said  that  the 
article  setting  the  compensation  of  tho  sheriff  is  a specific 
provision,  l. n B the  section  prohibiting;'  the  increase  in  compen- 
sation a general  one,  so  the  specific  provision  prevails  and 
would  he  an  exception  or  limitation  to  the  general  provision. 
Tills  is  especially  true  where  both  sections  were  passed  or 
adopted  at  the  same  time,  because  it  must  be  assumed  that  the 
framers  of  the  Constitution,  and  the  people  who  adopted  it, 
had  both  sections  in  view  when  they  acted* 


In  applying  the  mandate  the 
if  possible,  what  might  seem  to 
Constitution,  the  court  could  sa 
after  adoption  of  tho  Constitute 
sheriff’s  compensation  will  be  g 

VI  of  the  Constitution  of  194-5, 
pensation  will  not  be  increased 

VII  of  the  Constitution  of  1945. 
make  operative  both  sections , th 
intent  of  the  framers  of  the  ins 
adopted  it. 


t the  courts  must  harmonise, 
bo  conflicting  sections  of  a 
, and  rightfully  so,  that 
n,  and  on  July.  1,  194G,  the 
overned  by  Section  13,  Article 
and  that  thereafter  his  com- 
in  view  of  doc t ion  13,- Article 
This  would  harmonise  and 


ereoy  carrying  our 
trunant  and  of  the 


ic  apparent 


people  who 


The  foregoing  discussions  wore,  in  the  main,  based  upon 
the  assumption  that  house  Committee  Substitute  for  House  Bill 
ho*  872  did  increase  the  sheriff’s  salary.  To  this  assumption, 
however,  we  do  not  subscribe,  because  under  the  previous  fee 
statute  which  was  repealed  by  both  house  Bill  No,  872  and  the 
Constitution,  as  of  July  1,  1946,  the  sheriff,  in  counties 
such  as  Iron,  was  entitled  to  fees  as  provided  by  Section  13450 
R.3.  ho,  1959,  which  provides: 


"The  fees  cf  no  executive  or  ministerial 
officer  of  any  county,  exclusive  of  the 
salaries  actually  paid  to  his  necessary 
deputies,  shall  exceed  the  sum  of  five 

thousand  dollars  for  any  one  year.  •:* 

....  sr 


section,  was  , 5,000, 


The  maximum,  under  this 


The  new  act 
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30 1 the  salary  at  1,000, 

The  fact  tho  sheriff  did  not  collect  the  maximum  under  the 
old  fee  statute  would  make  no  difference,  fn  the  case  of  State 
ex  rel,  v.  Farmer,  271  Mo,  306,  l.c.  314,  316  and  317,  the 
court  said: 

"While  defendants  concede  that  tho 
amount  of  cash  salary  relator  is  en- 
titled to  receive  under  the  provisions 
of  tho  Act  of  1915,  doos  not  exceed  but 
exactly  equals  the  amount  he  was  enti- 
tled to  retain  under  the  act  of  1913, 
out  of  his  fees  collected,  yet  they  con- 
tend that  unless  the  fees  which  he' 
actually  earned  and  collected  amount 
each  year  to  a sura  equal  to  the  H2000 
yearly  cash  salary,  the  provisions  of 
the  Act  of  1915  are  unconstitutional, 

, for  that  they  in  fact  briny  about  an  in- 
crease "in  his  compensation  during  the 
currency  of  a given  term. 


"So,  while  it  is  conceded  as  tho  figures 
indicate,  that  there  has  been  no  increase 
in  the  stated  amount  fixed  by  law  as  the 
pay  of  a circuit  clerk  during  the  current 
term  of  this  relator,  yet  it  is  urged 
there  has  been  an  increase  in  fact,  unless 
the  fees  collected  each  year  amount  to  as 
much  as  .2000,  regardless  of  the  statutory 
provision  existing  when  relator  took  office 
of  retaining  as  his  annual  compensation 
1/2000  out  of  the  foes  earned  and  collected, 

* •»  ■>:  * # 

"The  Act  of  1915  putting  circuit  clerks 
upon  a salary  basis,  was,  it  is  plain, 
designedly  enacted  so  that  the  several 
salaries  fixed  thereby  and  made  payable 
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monthly  in  cash  should  exactly  equal  the 
amounts  fixed  by  statute  in  1913,  as  the 
amounts'  which  could  be  retained  by  each 
circuit  clerk  as  his  annual  compensation 
out  of  tho  fees  he  earned.  As  we  gather  ' 
the  position  and  contention  of  defendants, 
they  concede  that  in  all  cases  and  coun- 
ties wherein  the  fees  actually  earned  hy 
the  several  circuit  clerks  amount  in  any 
one  year  to  tho  sum  fixed  as  their  salaries 
by  tho  Act  of  1915,  the  act  is  constitutional . 
At  least,  if  defendants  do  not  concede  this., 
the  logic  of  their  contention  concedes  it  for 
thorn*  The  result  of  such  a construction  is 
that  some  circuit  clerks  in  some  comities 
which  contain  from  twenty-five  to  thirty 
thousand  population  would  get  the  salary 
fixed  by  the  Act  of  191b  some  years,  and  get 
foes  other  years,  and  it  would  be  impossible 
ever  to  tell  what  method  of  payment  should 
be  employed,  or  how  much  compensation  the 
circuit  clerk  was  to  get  till  the  end  of  the 
year*  Likewise  in  some  of  the  counties 
these  officers  would  bo  paid. salaries  and  in 
others  still  remain  upon  a fee  basis  of  com- 
pensation, bu oh  results  could  not  have  been 
in  legislative  contemplation;  since  two 
cardinal  canons  of  construction  upon  the 
attack  of  unconstitutionality  confront  us: 

One  of  these  is  that  we  must  be  convinced 
beyond  a reasonable  doubt  that  an  act  is 
void  under  the  Constitution  before  we  are 
warranted  in  so  declaring  it  (State  v. 
Baskov/its , 250  ho,  02);  the  other  is  that 
where  one  construction  of  a statute  would 
render  the  act  absurd  and  unenforceable  and 
the  other  the  converse,  v/e  are  required  to 
adopt  the  latter  rather  than  the  former • 

(State  ex  rel,  v.  Gordon,  2GG  Mo#  l*c*  411.) 


"Uro  are  constrained  therefore  to  hold  that 
the  Act  of  1913  (Laws  1913,  p.  702)  fixed 
the  basic  compensation  for  clerks  of  the 
circuit  courts  and  that  tho  amounts  sever- 
ally sot  forth  in  that  act  as  tho  sums  in 
fees  which  such  clerks  could  each  retain  as 
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their  several  compensations,  constitute  the 
salaries  from  which  we  are  to  determine 
whether  the  Aot  of  1915  increases  such  com- 
pensation. We  have  so on  that  the  amounts 
are  the  same  in  counties  of  the  class  here 
in  question  and  conclude  that  as  to  the  re- 
lator there  has  been  no  increase  and  the  act 
is  constitutional*  Let  the  judgment  of  the 
learned-  judge  ni s 1 he  affirmed,  « K * ” 

As  can  readily  he  seen,  the  sum  of  - .1000  falls  far  short 
of  the  former  maximum  of  ,5000,  The  addition  of  civil  fees 
would  not,  in  all  probabilities,  exceed  the  former  maximum, 
but  in  the  event  they  did,  we  think  this  act  would  bo  constitu 
tional  according  to  the  rules  of  construction  hereinbefore 
cited  and  discussed. 


In  the  event  this  act  was,  as  you  suggest,  in  conflict 
'with  the  county  .Budget  Law,  your  question  would  be  answered  by 
Section  2 of  the  Schedule  of  the  1945  Constitution,  supra. 


We  do  not  believe,  however,  .that  this  construction  is 
necessary,  because  the  county  Eiylgot  Law,  Section  10911,  K.S. 
Mb*  1939,  places  salaries  of  officers  in  the  fourth  classifica 
tion.  It  provides  six  different  classifications  so  that  when 
it  Is  necessary  to  add  to  an  item  in  she  budget  it  should  be 
revised  and  the  amount  taken  from  items  of  less  priority  for 
which  allowances  have  'been  made  or  budgeted.  In  the  case  of 


Gill  v*  Buchanan  County,  141 


(2d)  635,  1 


court  said: 


369, 


the 


■"Defendant  also  contends  that  plaintiff 
is  not  entitled  to  recover  because  there 
was  not  a sufficient  amount  provided  in 
the  1934  county  budget  for  county  court 
salaries  to  pay  salaries  of  §4,500  each. 

* This  court  has  held  that  the  pur- 

pose of  the  County  Budget  Lav/  was  ?to 
compel  ■»  county  courts  to  comply  with 
the  constitutional  provision,  section  12, 
art.  10’  by  providing  'ways  and  moans  for 
a county  to  record  the  obligations  incurred 
and  thereby  enable  it  to  keep  the  expendi- 
tures within  the  income. * Traub  v. 

Buchanan  County,  341  Mo.,  727,  103  3,W,  (2d) 
'340,  342,  / 


1 
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"To  properly  accomplish  that  purpose, 
mandatory  obligations  imposed  by  the 
Legislature  and  other  essential  charges 
should  be  first  budgeted,  and  then  any 
balance  may  be  appropriated  for  other 
purposes  as  to  which  there  is.  discre- 
tionary power.  Failure  to  budget  funds 
for  the  full  amount  of  salaries  due  of- 
ficers of  the  county,  under  the  applicable 
lav/,  which  the  county  court  must  obey* 
cannot  bar  the  right  to  bo  paid  the  balance. 
Instead,  it  must  be  the  discretionary  obli- 
gations incurred  for  other  purposes  which 
are  invalid,  rather  than  the  mandatory 
obligation  imposed  by  tho  same  authority 
which  imposed  tho  budget  requirements*  We, 
therefore,  hold  that  a county  court’s  fail- 
ure to  budget  the  proper  amounts  necessary 
to  pay  in  full  all  county  officers*  sal- 
aries fixed  by  the  Legislature,  does  not 
affect  -the  county’s  obligation  to  pay  them.” 

Under  authority  of  Section  10027,  R « S » Ho.  1939,  which 
provides  for  revision  of  a county  budget,  and  the  Gill  case, 
supra,  your  budget  should  be  revised  if  it  does  not  contain 
funds  in  the  fourth  classification  sufficient  to  pay  the 
sheriff's  salary. 


Conclusion. 

It  is, • therefore,  the  opinion  of  this  department  that  in 
counties  of  tho  fourth  class  House  Committee  Substitute  for 
House  Bill  Ho.  872  applies  to  sheriffs  now  in  office j that  said 
bill  is  not  in  conflict  with' Section  13,  Article  VII  of  tho 
Constitution  of  1945,  prohibiting  increases  in  compensation 
during  tho  term  of  office  to  which  an  officer  was  elected}  and 
that  the  county  Budget  Law  does  not  preclude  the  payment  of  the 
salary  of  a sheriff  as  provided  for  in  the  act,  nor  would  the 
payment  thereof  violate  said  law. 


Respectfully  submitted , 


APPROVED : W.  BRADY  DU1TCA1J 

Assistant  Attorney  General 

J.  H." TAYLOR 
Attorney  General 

IV  Be:  ml 


MAGISTRATE  COURTS:  Magistrate  courts  may  issue  writ  of  habeas 

corpus. 


This  Department  is  in  receipt  of  your  re- 
quest for  an  official  opinion,  which  reads  as  fol- 
lows: 

"Will  the  Probate  Judge-Magistrate 
have  jurisdiction  in  Habeas  Corpus 
proceedings?" 


At  first  glance  it  would  appear  that  a magis- 
trate court  will  have  jurisdiction  in  habeas  corpus 
proceedings,  in  view  of  the  fact  that  under  Section 
19  of  Senate  Bill  #207,  passed  by  the  63rd  General 
Assembly,  a magistrate  court  is  a court  of  record, 
and  Section  1591,  K.B.  Mo.  1939,  specifically  pro- 
vides that  application  for  a writ  of  habeas  corpus 
shall  be  made  "to  some  court  of  record  In  term,  or 
to  any  judge  thereof  in  vacation". 

However,  Section  4,  Article  V of  the  Constitu- 
tion of  Missouri,  1945,  provides: 

"The  supreme  court,  courts  of  appeals, 
and  circuit  courts  shall  have  a general 
superintending  control  over  all  inferior 
courts  and  tribunals  in  their  jurisdic- 
tions, and  may  issue  and  determine  origi- 
nal remedial  writs." 

The  above  cpnstl tutional  provision  specifically 
sets  forth  and  enumerates  the  courts  thQt  may  issue  and 
determine  original  remedial  writs,  one  of  which  Is  the 
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writ  of  habeas  corpus • 

The  question  arises  whether  Section  4,  Article 
V in  setting  forth  tbs  specific  courts  that  could  issue 
and  determine  remedial  writs,  thereby  intended  to  limit 
such  right  exclusively  to  the  courts  therein  enumerated. 

There  is  a rule  of  construction  that  "express io 
unius  est  exclusio  altering",  i.e.,  that  the  expression 
of  one  thing  is  the  exclusion  of  another*  If  this  rule 
were  applied  In  the  instant  caae  then  the  constitutional 
provision  in  mentioning  three  kinds  of  courts  that  may 
issue  extraordinary  writs  thereby  intended  to  exclude 
all  other  courts  from  Issuing  such  writs*  However,  our 
Supreme  Court  has  not  looked  with  favor  upon  the  appli- 
cation of  this  rule  in  construing  a constitution*  As 
was  said  by  Judge  Douglas  speaking  for  the  court  en  banc 
in  State  ex  inf.  McKittrick  vs,  Williams,  144  S.h . (2d) 
98,  346  Mo.  1003:  * # the  above  doctrine  may  be  ap- 

plied to  a constitution  only  with  great  caution.  # # * " 

In  McGrew  vs.  Missouri  Pac.  Ry,  Co.,  132  S.W. 
1076,  230  Mo.  496,  our  Supreme  Court  said,  l.c.  527: 

"In  Williams  v.  Mayor  of  Detroit, 

2 Mich.  560,  563-564,  the  court 
held  that  though  the  maxims  ex- 
press io  unius  est  exclusio  alterius 
and  exp'ressum  f aclt  oe  ssare  taciturn 
generally  apply  to  the  construction 
of  all  instruments  and  laws,  there 
are  certain  laws  to  which  the  maxims 
cannot  be  strictly  applied  without 
doing  violence  to  the  plain  intent 
of  the  framers  of  the  laws,  and  that 
this  is  especially  true  In  the  con- 
struction of  state  constitutions, 
owing  to  their  character  and  objects, 
which  the  court  explained  at  some 
length,  and  then,  in  effect,  said 
that  the  Imposition  by  the  Consti- 
tution upon  the  Legislature  of  cer- 
tain specific  duties,  limitations, 
restraints  and  regulations  In  cer- 
tain important  particulars,  binds 
the  Legislature,’  of  course,  in  those 
particulars,  but  that  notwithstand- 
ing that,  all  other  acts  properly 
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pertaining  to  the  legislative  power 
of  the  state  are  wl thin  the  competency 
of  the  legislative  department , and  bind- 
ing upon  the  people. 

'’The  maxims  mentioned  in  the  case  last 
cited  have  been,  by  all  who  make  it, 
counsel  and  members  of  this  court,  in* 
voked  as  the  chief  support  for  the  con- 
tention that  said  portion  of  section 
14  limits  the  power  of  the  Legislature* 

But  those  maxima  are  not  rigid  rules  of 
unvarying  and  universal  application}  they 
are  merely  rules  adopted  for  the  construc- 
tion of  written  words,  and  like  all  such 
rules,  are  intended  to  be  used  for  the 
purpose  of  ascertaining  the  true  meaning 
of  the  words,  in  order  that  the  purpose 
intended  may  be  accomplished,  and  should 
never  be  permitted  to  be  used  to  obscure 
that  meaning  or  thwart  that  purpose. * «■", 


Therefore,  it  cannot  be  said  under  the  principle 
of  "expresslo  unius  eat  exclunlo  alterius"  that  all  other 
courts  other  than  those  mentioned  in  Section  4,  Article 
V,  are  necessarily  excluded  from  Issuing  writs  of  habeas 
corpus,  and  we  must  look  to  the  purpose  and  intent  of 
the  above  section  to  determine  whether  such  section  is 
exclusive  or  not. 

In  interpreting  a constitutional  provision  "it 
is  proper  to  look  to  previous  state  of  the  organic  law 
and  the  conditions  sought  to  be  remedied  by  the  amend- 
ment", Lovins  vs.  City  of  St,  Louis  et  al.,  336  Mo, 

1194,  84  S.W,  (2d)  127}  16  C.J.S.  69, 

Section  4,  Article  V of  the  Constitution  of 
Missouri,  1945,  mad©  no  substantial  change  from  the 
Constitution  of  Missouri,  1875.  The  Constitution  of 
1875  contained  three  sections  which  are  now  covered 
by  Section  4,  Article  V, 

Section  3,  Article  VI  of  the  Constitution  of 
1875,  provided  that  the  Supreme  Court  should  have  gen- 
eral superintending  control  over  all  inferior  courts, 
and  have  the  power  to  issue  various  writs,  including 
habeas  corpus. 
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Section  12  of  Article  VI,  Constitution  of 
1875,  gave  like  power  to  the  St.  Louis  Court  of  Ap- 
peals in  substantially  the  same  language. 

Section  23,  Article  VI  of  the  Constitution 
of  1875,  gave  the  Circuit  Court  super Intending  con- 
trol over  all  inferior  tribunals  in  their  respective 
circuits* 


It  will  be  seen  that  Section  4,  Article  V in 
the  present  Constitution  merely  compiles  and  condenses 
the  three  sections  noted  above  into  one  provision. 

The  only  new  feature  is  that  Circuit  Courts  are  speci- 
fically given  the  right  to  issue  and  determine  remedial 
writs,  which  power  the  Constitution  of  1875  had  not 
specifically  granted,  but  which  had  been  Implied  from 
Section  22,  Article  VI,  wherein  It  provided  that:  "The 
circuit  court  shall  have  jurisdiction  over  all  criminal 
cases  not  otherwise  provided  for  by  law}  exclusive 
original  jurisdiction  in  all  civil  cases  not  otherwise 
provided  for;  -*  M.  State  ex  rel,  York  vs.  Locker, 
266  Mo,  384,  181  S.W.  1001.  Therefore,  the  Intent  and 
purpose  of  Section  4,  Article  V,  supra,  was  to  set  forth 
the  jurisdiction  of  the  three  courts  with  which  It  sped 
fically  deals,  I,e,,  Supreme  Court,  Courts  of  Appeals 
and  Circuit  Courts.  The  provision  Intended  to  apply  to 
and  treat  with  only  those  courts,  and  do  not  Intend  to 
determine  the  question  of  jurisdiction  in  habeas  corpus 
proceedings. 

This  view  is  borne  out  by  the  statement  in  the 
Constitutional  Convention  as  to  the  purpose  of  Section 
4,  Article  V,  supra.  While  it  is  true  that  the  state- 
ments of  the  framers  are  of  limited  value  in  construing 
State  Constitutions  (State  ex  rel.  Donnell  vs.  Osburn, 
147  S.W.  (2d)  1065,  347  Mo,  469),  still  they  may  be  of 
material  assistance  in  showing  that  a clause  was  used  in 
a certain  sense  by  the  framers  (11  Am.  Jur.  708).  Mr. 
Rlghter  In  the  Constitutional  Convention  said  in  speak- 
ing on  behalf  of  Section  4,  Article  V: 

"MR*  RIGHTLR:  I shall  appreciate  it 
if  the  clerk  wilj.  read  Section  4, 

(Clerk  read  as  follows:) 

"Section  4,  The  Supreme  Court,  courts 
of  appeals,  and  circuit  courts  shall 
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have  a general  superintending  control 
over  all  inferior  courts  and  tribunals 
in  their  jurisdictions,  and  may  issue 
and  determine  original  remedial  writs, 

HMR*  EIGHTER:  Mr,  President,  this  is 
one  instance  Inewhich  (sic)  we  were 
able  greatly  to  condense  and  shorten 
the  proper  article  without  in  any  re* 
spect  changing  its  effect.  Section 
4 is  a condensation  of  sections, 
parts  of  sections  3,  12,  23  and  I 
believe  Section  8 of  the  amendment. 
Heretofore  there  have  been  separate 
sections  saying  that  the  Supreme 
Court  had  superintending  control 
and  that  it  could  issue  writs  and 
certiorari  prohibitions,  mandates, 
and  what  not  and  then  sections  with 
respect  to  the  circuit  courts  and 
court  of  appeals.  Vie  merely  con* 
solidated  those  all  into  one  short 
section,1* 


It  is  well  settled  in  Missouri  that  prior  to 
the  adoption  of  the  Constitution  of  1945,  those  courts 
mentioned  in  Sections  3,  12  and  23,  Article  VI  of  the 
Constitution  of  1875,  did  not  have  exclusive  jurisdic- 
tion of  the  writ  of  habeas  corpus,  but  that  other  courts 
e.g,  a county  court,  could  issue  such  writs  under  auth- 
ority given  by  statute,  State  ex  rel,  Hiett  vs,  Simmons 
87  S.W,  35,  112  Mo,  App,  535;  State  ex  rel,  York  vs. 
Locker,  266  Mo,  384,  181  S.Vi',  JlOOl,  Therefore,  since 
Section  4 of  Article  V . of  the  Constitution  of  Missouri, 
1945,  is  merely  a consolidation  of  Sections  3,  12  and 
23,  Article  VI,  Constitution  of  1875,  then  the  same  rule 
would  apply  to  that  section  because  the  adoption  In  a 
later  Constitution  of  the  words  and  contexts  by  another 
which  have  been  construed  by  a court  of  last  resort  ie 
presumed  to  have  been  done  to  give  the  adopted  contexts 
their  adjudicated  meaning,  Ludlow-Saylor  Wire  Co*  vs, 
Wollbrinck,  275  Mo.  339,  205  S.W,  196, 

Therefore,  in  view  of  the  above  authorities 
it  would  appear  that  a magistrate  court  would  have  juris 
diction  to  entertain  an  application  for  a writ  of  habeas 
corpus. 
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It  is,  therefore,  the  opinion  of  this  department 
that  a magistrate  court  has  jurisdiction  to  issue  a writ 
of  habeas  corpus* 

Respectfully  submitted, 

ARTHUR  M.  O’KEEFE 
Assistant  Attorney  General 

APPROVED! 

J.  E.  TAYLOR 

Attorney  General  * 
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ELECTIONS 


' v,  John  II*  Keith 
Prosecuting  Attorney 
Iron  County 
Iron ton,  Missouri 


A canvasser,  who  has  qualified.,  casting  up 
the  absejntpe  votes'  Is  under  the  duty  of 
certifying;  to  the  County  Court  the  result 
of  his  canvass,  and  this  is  so  regardless 
of  the  number  of  votes  or  whether  there  are 
any  absentee  votes* 


Dear  Sir: 

This  acknowledges  your  request,  which  is  as  follows: 

"The  county  clerk  as  authorized  by 
lection  1475  and  11476,  Lavjs  1945, 
appointed  two  Republicans  and  two 
Democrats  whose  names  had  be on  given 
him  by  the  commit too  of  each  party,  / 
to  open,  canvass,  count  and  certify 
the  absentee  ballots • 

"As  I am  informed  by  the  clerk  the 
Republican  canvassers  challenged  the 
absentee  ballots  and  refused  to  sign 
and  certify  the  absentee  vote  and  gave 
no  reasons  in  writing  why  they  refused 
to  do  so*  but  made  oral  objections  in 
their  challenges  stating  they  were  not 
entitled  to  vote  as  they  were  not  resi- 
dents of  the  county*  The  clerk  also 
appointed  one  Republican  and  one  Democrat 
to  assist  in  casting  up  the  vote  of  the 
election  held  on  November  5,  1946,  as 
provided  by  Gection  11615,  Laws  1945, 
which  they  did  but  as  the  two  Republican 
canvassers  selected  to  east  up  the  ab- 
sentee ballots  refused  to  certify  the 
returns  as  to  the  absentee  ballots,  these 
votes  were  not  counted  in  with  the  final 
vote,  I find  no  statute  which  seems  to 
apply  to  a condition  as  this,  where  the 
two  Republican  canvassers  refused  to  sign 
and  certify  to  the  result  of  the  canvass 
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as  to  the  absentee  ballots,  but  the  two 
Democratic  canvassers  did  sign  tab  result, 

"Section  4375,  il.S,  1939,  makes  it  a mis- 
demeanor for  any  judge  or  clerk  who  shall 
fail  to  sign  and  deliver  to  the  county 
clerk  the  statement  required  by  law  of  his 
reasons  why  he  refuses  to  sign  the  registry 
books,  and  other  book3,  blanks  and  forms 
required,  etc.,  shall  be  deemed  guilty  of 
a misdomeanor , etc, 

"I  will  appreciate  your  opinion  as  to  whether 
the  two  judges  or  canvas sor3  appointed  to 
cast  up  the  absentee  ballots  violated  any 
law  in  refusing  to  certify  as  to  the  result, 
if  Sec,  4575  does  not  apply,  and  further,  if 
the  clerk  should  certify  the  result  of  tho 
election  to  the  secretary  of  state  and  in- 
clude tho  absentee  vote,  yet  in  as  much  as 
the  clerk  will  have  to  certify  the  result  of 
the  election  before  you  can  give  me  your 
opinion,  it  will  perhaps  bo  of  little  use  as 
to  that  matter,  hut  your  opinion  will  bo  use- 
ful to  me  as  to  the  failure  of  tho  two  can- 
vassers to  sign  and  certify  the  result  of  the 
canvass  of  the  absentee  ballots," 

/Replying  thereto,  your  inquiry  seems  to  indicate  that  you 
desire  an  opinion  from  this  office  bearing  on  tho  failure  of 
two  of  tho  canvassers,  who  were  appointed  along  with  two  others, 
to  east  up  the  absentee  ballots  and  certify  the  results  thereof 
to  the  County  Court,  and  this  opinion  is  in  response  to  that 
in quiry. 

Tho  statutes  have  boon  rfevisod  and  amended  so  much  that 
it  is  not  difficult  to  understand  your  troubles  in  running  down 
this  question.  In  the  1939  Revised  Statutes  it  was  tho  duty 
of  the  county  clerk  and  two  judges  of  the  County  Court,  or  two 
justices  of  the  peace,  in  each  county  not  having  registration, 
'to  cast  up  the  vote  within  five  days  after  the  olection.  Sec- 
tion 11615  provides t 

"The  clerk  of  each  county  court  shall,  within 
five  days  after  the  close  of  each  election, 
take  to  his  assistance  two  justices  of  the 
peace  of  his  county,  or  two  judges  of  the 
county  court,  and  examine  and  cast  up  the 
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votes  given  to  each  candidate,  and  give 
to  those  having  the  highest  number  of  votes 
certificates  of  election." 

Section  11630,  R.3.  1939,  places  that  duty  upon  the  Board 
of  Election  Commissioners  in  St.  Louis  and  Kansas  City,  and  other 
cities  having  registration*  Said  section  is  as  follows : 

"The  powers  and  duties  herein  given  to  and 
imposed  upon  the  clerks  of  the  county  courts 
of  the  several  counties  shall  be  exercised 
in  reference  to  the  city  of  3t*  Louis  and  to 
Kansas  City,  and  to  any  other  city  hereafter 
having  a registration  of  voters  by  the  board 
of  election  cominis s loners  of  such  city." 

Section  11616,  R • 3 , 1939,  provides: 

" *:•  * it  shall  be  the  duty  of  the  county 

clerk  of  such  county,  * k before  certify- 
, ing  to  the  nomination  or  election  of  any  can- 
didate for  a county  office,  -r-  to  give 

to  the  candidate  or  candidates  whose  total 
vote,  as  certified  by  the  judges  of  election 
is  more  or  less  than  the  number  of  votes 
actually  cast  for  such  candidate  or  candi- 
dates, as  shown  by  the  tally  sheet  of  such 
precinct,  the  actual  number  of  votes  cast, 
for  such  candidate  or  candidates  in  the 
precinct  or  precincts  in  which  such  error, 
or  errors,  occurred,  the  certificate  of  the 
judges  of  election  to  the  contrary  notwith- 
standing." 

Section  11618,  R.S.  1939,  prescribes  the  penalty  for  the 
last  above-mentioned  section. 

The  above  last-mentioned  two  sections  appear  to  more  par- 
ticularly apply  to  the  precinct  records  and  the  duty  of  the 
County  Court  to  record  the  true  vote,  as  shown  by  the  tally 
sheets  of  the  various  precincts. 

Senate  Bills  Nos,  46  and  47,  and  ]iouso  Bill  fio.  241,  are 
next  mentioned.  Each  of  thorn  has  an  emergency  clause*  Senate 
Bills  Nos.  46  and  47  vjere  approved  July  27,  1945,  and  House 
Bill  No.  241  wa3  approved  October  20,  1945*  Senate  Bill  No. 

46,  in  Section  11476,  provides: 
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"In  caaias  of  elections  wherein  the  county 
court  or  board  oi  ole ct ion  commissioners 
as  the  case  may  be  aro  not  charged  with  the 
duty  of  canvassing  the  returns  of  such 
elections,  the  body  or  officials,  charged 
hy  law  with  such  duty  for  such  elections, 
shall  appoint  not  less  than  four  disinterested 
persons,  not  more  than  one -half  of  whom  shall 
he  of  the  same  political  faith,  r-  o a not 
later  than  6 $00  o’clock  p.m,  of  the  day  next 
succeeding  the  day  of  such  election;  «■ 
to  open,  canvass,  count- and  certify  the  votes 
cast  hy  absent  voters  at  such  election,  % *•" 

The  writer  does  not  understand  the  reason  for  the  enact- 
ment of  Senate  Bill  o.  46,  because  it  would  seem  only  to  apply 
in  instances  wherein  the  County  Court  or  Board  of  -election 
Commissioners  are  not  charged  with  the  duty  of  canvassing  the 
returns  of  the  elections,  and,  as  the  writer . understands  the 
statutes,  those  are  the  only  two  bodies  which  arc  charged  with 
such  duty* 

Since  Senate  Bill  No.  47,  next  mentioned,  contemplates  - 
that  the  County  Court  and  Board  of  flection  Commissioners  are 
the  two  bodies  in  their  respective  spheres  which  so  function, 
said  section  proscribes  the  duty  of  the  county  clerk  issuing 
ballots  to  absent  voters  to  receive  and  keep  the  said  ballots, 
to  make  a list  thereof,  showing  the  precinct  of  claimed  resi- 
dence, and  to  publicly  post  it  at  least  twenty-four  hours 
before  opening  the  ballots*  Then  it  provides s 

" *•  Y/honover  the  county  court  of  any 

county,  or  the  board  of  election  commis- 
sioners, as  the  case  may  bo,  shall  meet  to 
canvass  the  votes  according  to  law  they 
shall,  first  appoint  not  less  than  four  dis- 
interested persons,  -d,  # * for  the  purpose 

of  opening  and  counting  said  absentee  vote,  , 
and  the  said  persons  so  appointed  shall 
take  the  oath  prescribed  for  the  regular 
judges  of  election,  and  shall  at  once  pro- 
ceed to  open,  canvass  and  count  such  votes, 
and  having  determined  that  such  absent  voter 
or  voters  are  entitled  to  vote  in  the  re- 
spective precincts  wherein  ho  or  they  offer 
to  vote,  and  having  been  fully  satisfied 
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thereof  they  shall  certify  to  the  county 
court,  or  to  the  election  commissioners, 
as  the  case  nay  he,  the  number  of  qualified 
votes  to  be  counted  for  each  of  the  respec- 
tive candidates  voted  for  in  such  election 
precinct,  & n * * and  shall  forthwith  make 
such  certificate  to  the  county  court,  *- 

who  shall  tabulate  such  vote  a Ion;;  with  the 
other  votes  certified  from  the  several  pre- 
cincts of  the  county  and  credit  the  same  to 
the  candidate  -:?■  * for  whom  or  for'  which 

said  absentee  votes  wore  cast  in  arriving 
at  the  total  result  of  the  election  * 

House  Bill  No,  241,  in  Section  11615,  provides  that  "The 
clerk  of  each  county  court  shall,  within  five  days  after  the 
close  of  each  election,  select  for  his  assistants  one  person 
from  each  of  the  two  political  parties  casting  the  highest  num- 
ber of  votes  and  examine  and  cast  up  the  votes  given 

to  each  candidate,  and  give  to  those  having  the  highest  number 
of  votes  certificates  of  election,"  and  such  persons  shall  be 
selected  from  party  lists  at  least  fifteen  days  prior  to  ap- 
pointment, provided  said  lists  are  supplied,  and  on  failure  so 
to  do,  then  the  clerk  names  them. 

House  Bill  No*  241  repeals  Section  11615,  R.S,  1939, 

Senate  Bill  No*  46  repeals  Section  11476,  R.S,  1939.  Senate 
Bill  1’To*  47  repeals  Section  11475,  R.S,  1939, 

Section  11477,  R,S,  1939,  provides  that  the  vote  of  an 
absent  voter  may  be  challenged  "for  good  cause  and  the  judges 
so  appointed  to  open,  canvass  count  and  certify  the  votes  of 
such  absent  voters  shall  have  all  the  power  and  authority  given 
by  law  to  regular  judges  of  election  to  hoar  and  determine  the 
legality  of  such  ballot," 

Section  11478,  R.S.  1939,  provides  for  the  sealing, 
secrecy  and  safekeeping  of  such  ballots. 

Section  11480,  R.S.  1939,  provides  the  -penalty  for  viola- 
tion of  Article  2 of  Chapter  76,  and  says: 

" If  any  person  shall  violate  any 

provision  of  this  article,  or  fail  to  comply 
with  any  provision  hereof  for  which  no  other 
punishment  is  herein  provided,  such  person 
shall  upon  conviction  thereof,  bo  deemed 
guilty  of  a misdemeanor." 
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Section  11503,  K.S*  1939,  requires  judges  of  election  to 
take  an  oath,  which  in  part  is  as  follows: 

"I  do  solemnly  swear  that  I will  impar- 
tially discharge  the  duties  of  the  present- 
election  according  to  law,  ■*  # ■»” 

Section  11506,  R.8.  1939,  places  a penalty  on  failure  of 
a judge  or  clerk  to  perform  his  duty,  and 'provides : 

"If  any  judge  or  clerk,  aft or  he  shall 
have  undertaken  to  perform  the  duties 
herein  pointed  out,  fail  so  to  do,  he 
shall  he  fined  two  hundred  dollars,  to 
he  recovered  hy  civil  action,  in  the  name 
of  the  county,  or  hy  indictment,  and  in 
either  case  the  fine  shall  go  into  the 
county  treasury." 

The  particularly  applicable  lav/  to  the  question  here  dis- 
cussed appears  to  be  in  Senate  Bill  No.  47,  which  provides  for 
the  appointment  of  not  loss  than  four  disinterested  persons 
for  the  purpose  of  opening,  canvassing  and  counting  the  absentee 
votes.  This  law  further  places  the  duty  on  them  to  "take  the 
oath  prescribed  for  the  regular  judges  of  election."  It  further 
places  the  duty  on  thorn  to  "proceed  to  open,  canvass  and  count 
such  votes,  and  having  determined  that  such  absent  voter  or 
voters  are  entitled  to  vote  in  the  respective  precincts  wherein 
he  or  they  offer  to  vote,  and  having  been  fully  satisfied  there- 
of they  shall  certify  to  the  county  court,  -!;•  -'<■  the  number  of 

qualified  votes  to  be  counted  The  only  way  the  law 

provides  for  the  information  which  they  got  from  opening  and 
counting  the  absentee  votes,  and  their  determination  of  how 
many  absentee  votes  there  are  or  that  should  bo  counted,  is  by 
the  method  set  forth  in  said  law,  to  wit,  "and  shall  forthwith 
make  such  certificate  to  the  county  court."  ,If  it  were  not 
clear  that  such  is  their  duty,  any  former  doubt  would  be  removed 
by  reference  to  the  provisions  of  said  law  thereafter  following 
the  above  quoted  portion,  which  reads,  "who  shall  tabulate  3uch 
vote  along  with  tho  other  votes  certified  from  the  several  pre- 
cincts of  the  county."  The  official  information  can  be  trans- 
mitted in  only  one  way  and  that  is  by  the  way  provided  by  the 
statute,  to  wit,  "make  such  certificate," 

It  will  not  do  to  stand  mute  and  do  nothing.  That  would  be 
a .complete  failure  to  perform  the  duty  which  the  law  casts  on 
the  official  designated  by  law  to  cast  up  and  certify  the  result 
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It  will  not  do  to  make  oral  declarations  of  protest  or  of  ap- 
proval of  the  votes  because  the  statute  requires  the  function- 
ing party  to  ’’make  such  certificate • " He  is  a judge  of  elec- 
tion, he  has  taken  the  oath  of  an  election  judge  and  the  law 
charges  him  with  the  obligation  to  perform  the  statutory  duties 
of  an  election  judge,  and  one  main  duty  of  such  judges  is  to 
certify  the  votes*  If  there  are  no  votes  that  in  his  opinion 
are  legal  votes,  it  Is  his  logal  ditty  to  so  certify  - to  "make 
such  certificate*"  It  is  just  as  much  his  duty  to  tell  the 
County  Court,  in  the  way  the  statute  provides  and  in  the  only 
way  provided  by  law,  what  the  absentee  vote  is 'when  the  total 
absentee  vote  la  nothing  as  when  it  is  one  or  two  or  a hundred; 
otherwise,  there  is  a hiatus,  there  i3  a gap,  the  chain  of  com- 
munication Is  broken;  it  would  be  analogous  to  the  case  of  the 
election  judges  in  a precinct  failing  to  certify  the  poll  books 
after  an  election*  Suppose  the  judges  of  a precinct  were  to 
fail  to  send  in  the  poll  books  or  were  to  fail  to  certify  the 
vote  in,  but  on  the  contrary  would  merely  telephone  in  the  vote. 
Would  it  be  contended  that  they  had  performed  their  statutory 
duty  as  election  judges?  There  I3  no  greater*  duty  on  them  than 
on  those  casting  up  the  absentee  vote  to  so  certify. 


Conclusion. 

i 

It  is  our  opinion  that  where  an  individual  Is  one  of  four 
who  has  been  appointed  to  cast  up  the  absentee  vote  in  a given 
county  where  there  is  no  registration,  and  he  has  qualified  as 
such.  It  Is  his  duty  to  sign  a certificate  certifying  to  the 
County  Court  the  result  of  the  casting  up  of  said  absentee 
vote.  It  does  not  necessarily  folio?/  that  each  of  the  four 
so  appointed  are  of  tho  same  opinion  and  must  each  sign  the 
same  certificate,  but  if  one  or  two  of  the  four  so  appointed 
disagree  with  the  others  so  appointed.  It  Is  his  duty  to  certi- 
fy his  own  views  to  the  County  Court,  and  his  failure  to  do  30 
is  a violation  of  his  duty  as  an  election  judge  and  he  is  sub- 
ject to  the  penalty  provided  by  Sections  11480  and  11506,  R.S. 
1939* 


lour 3 truly,- 


APPROVED: 


DRAKE  WATSON 

Assistant  Attorney  General 


,J.  E,  TAYLcH 

Attorney  General 
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.Ocar  Sir: 


on 


This  will  acknowledge 
the  following  facts: 


your  request  for  an  opinion, 


>ase 


"A  person  who  lived  in  St.  Louis, 
'Missouri,  who,  was  registered  there 
and.  voted  there  in  tho  gone:  al  elec- 
tlon  on  Hovombor  5th,  applied  for 
and  received  an ' application  to  vote 
an  absentee  ballot  in  this  County 
which  formerly  was  his  home.  The 
application  ana  ballot  wore  prepared 
in  St.  Louis  and  forwarded  to  the 
county  clerk  hero  by  mail. 


"The  application  was  made  in  due  time 
prior  to  the  election  and  his  ballot 
received  in  due  time, 

"Of  course  ho  could  not  loyally  vote 
there,  and  also  hero,  a©  had  been 
registered  as  a voter  in  St,  Louis 
since  July  7,  1944.  A£  above  stated, 
he  was  not  in  this  county  when  ho  ap- 
plied for,  received  and  prepared  the 
application  for  an  absentee  ballot  and 
prepared  the  ballot,  mid  it  was  sent  by 
mail  as  stated. 


"I  hardly  understand,  that  I could  file 
a criminal  charge  against  him  in  this 
county.  Let  me  have  your  opinion,  as 
to  whether  or  not  ho  could  be  loyally 
prosecuted  here." 


r.  John  a,  Keith 


O _ 
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At  the  outset,  vjg  wish  to  state  that  we  are  unable  to 
find  a ease  in  Missouri  or  in  any  jurisdiction  in  point,  or 
a case  containing  facts  similar  to  the  one  in  question}  nor 
can  w©  find  a statute  establishing  the  venue  in  criminal 
cases  relating  to  absentee  votin  • or  affidavits  made  by  such 
voter. 

Section  2,  Article  VIII  of  the  1945  Constitution,  pro- 
vides the  qualifications  of  voters,  and.  is  as  follows  i 

"All  citizens  of  the  United  States, 
including  occupants  of  soldiers’  and 
sailors’  homes,  over  the  age  of  twenty- 
one  who  have  resided  in  this  state  one 
year,  Pnd  in  the  county,  city  or  town 
sixty  days  next  preceding  the  election 
at  which  they  offer  to  vote,  and  no 
other  person,  shall  bo  entitled  to  vote 
at  all  elections  by  the  people:  a 

For  the  purpose  of  this  opinion  wo  arc  assuming,  from 
the  facts  stated  in  your  request,  that  this  voter  was  a resi- 
dent and  a legally  qualified  and  registered  voter  of  the  City 
of  St.  Louis,  and  was  entitled  to  cast  hi3  vote  there  in  the 
general  election  held  November  5,  1946.  Based  upon  this 
assumption,  we  have  concluded  that  the  voter  was  not  a resi- 
dent of  Iron  County,  as  provided  by  the  Constitution;  that 
the  affidavit  made  by  this  person  was  false,  and  that  the 
absentee  vote  ca3t  by  him  in  that  county  was  illegal  and  would 
therefore  be  the  acts  upon  which  any  criminal  action  should  be 
founded,  To  strengthen  this  conclusion,  we  believe  the  con- 
stitutional provision  quoted  heretofore  would  be  a complete 
defense  to  a charge  against  this  voter  that  the  ballot  he  ca3t 
in  St.  Louis  was  illegal  or  constituted  a violation  of  the 
criminal  laws. 

having  concluded  that  making  of  the  false  affidavit  and 
the  voting  of  the  absentee  ballot  const ituted  violations,  the 
question  then  arises  as  to  which  sections  of  the  statutes  wore 
violated,  he  have  examined  the  several  statutes  relating  to 
absentee  and  fraudulent  voting,  and  it  is  our  opinion  that 
Section  4355,  K.S.  Mo.  1939,  covers  the  situation  as  to  the 
actual  voting.  Said  section  is  a3  follows: 

"Bvery  person  who  shall,  at  any  election 
held  in  pursuance  of  the  laws  of  this 
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state,  or  of  any  city  or  other  munici- 
pality thereof,  vote  more  than  once, 
either  at  the  same  or-  a different  place, 
or  shall  knowingly  cast  more  than  one 
ballot,  or  shall  voto  at  any  such  elec- 
tion knowing  tint  he  is  not  a qualified 
voter  and  is  not  entitled  to  voto,  and 
every  person  who  shall  knowingly  advise 
or  procure  any  person  to  vote  who  is  not 
entitled  to  vote,  or  shall  knowingly  ad- 
vice or  procure  any  illegal  vote  to  be 
cast  at  any  such  election,  shall  be 
deemed  guilty  of  a felony,  and  upon  con- 
viction shall  bo  punished  by  imprisonment 
in  the  penitentiary  not  exceeding  five 
years,  or  by  imprisonment  in  the  county 
jail  not  exceeding  one  year,  or  by  a’ fine 
of  not  leas  than  fifty  dollars,  or  by 
both  such  fine  and  imprisonment , " 

Section  11480 , h.S,  mo.'  1939,  applies  as  to  the  false 
affidavit,  and  is  as  follows; 

"If  any  person  shall  wilfully  and  false- 
ly make  any  certificate,  affidavit  or 
statement,  which  certificate,  affidavit 
or  statement  is  required  to  be  made  by 
the  provisions  of  this  article,  such 
person  shall  upon  conviction  thereof  be 
deemed  guilty  of  a felony  and  punished 
by  imprisonment  in  the  penitentiary  for 
two  years  or  by  a fine  of  not  loss  than 
fifty  dollars  and  imprisonment  in  the  coun- 
ty jail  for  not  less  than  thirty  days  nor 
more  than  one  year.  If  any  person  shall 
violate  any  provision  of  this  article,  or 
fail  to  comply  vrith  any  provision  hereof 
for  which  no  other  punishment  is  herein 
provided,  such  person  shall  upon  convic- 
tion thereof,  be  deemed  guilty  of  a mis- 
demeanor*" 

having  reached  the  conclusion  that  the  making  of  the 
false  affidavit  in  St.  Louis  and  the  casting  of  the  absentee 
ballot  in  Iron  County  (by  mall  from  St.  Louis)  constitute  a 


Mr*  John  H . Keith 


violation  of  Section  4355,  supra,  it  must  then  be  dote mined 
whether  the  venue  of  any  criminal  action  would  be  in  the  City 
of  St*  Louis  where  the  affidavit  and  ballot  wore  prepared,  or 
in  Iron  County  where  it  was  received  by  ma'il  and  ca3t  with 
the  other  ballots  voted  at  the  election* 

The  Legislature  passed  laws  permitting  absentee  voting 
and  enacted,  among  them,  a section  declaring  the  purpose  of 
the  laws*  Said  Section  is  11481,  Ho,  R,S*A»,  which  provides 
as  f ollo\vs : 

"This  article  shall  be  deemed  to  provide 
a method  of  voting  by  voters  absent  from 
their  county  on  the  day  of  election  and 
is  in  addition  to  the  method  now  provided 
by  statu.to  in  cases  where  the  voter  is 
present  in  the  county  where  such  voter  re- 
sides on  the  day  of  such  election  and  to 
such  extent  is  amendatory  of  and  supple- 
mental to  existing  statutes,  not  herein - 
expressly  repealed." 

By  stating  that  absentee  voting  provides  a method  of 
voting  by  a person  in  their  county  when  absent  is  an  addition 
to  the  method  provided  for  voting  when  they  are  present  in  the 
county,  it  could  bo  construed  to  mean  that  the  person  voted  in 
his  county  ana  for  the  purpose  thereof  was  at  least  construc- 
tively present  therein  whon  ho  prepared  and  voted  an  absentee 
ballot. 

In  29C.J.3.,  Elections,  Lection  537,  page  451,  it  is 
stated: 

"Matters  relating  to  jurisdiction  and 
venue  in  prosecutions  for  violations  of 
election  lav/3  are  governed  by  the  prin- 
ciples applicable  in  criminal  oases 
generally,  w u " 

It  might  be  well  to  add  hero  that  the  new  Constitution 
of  Missouri  does  not  make  any  provisions  regarding  the  venue 
in  criminal  cases. 


Section  5767,  ho.  R.S.A.,  provides: 

"Offenses  committed-  against  the  lav/s  of 
this  state  shall  be  punished  in  the 
county  in  which  the  offense  is  committed, 
except  as  may  be  otherwise  provided  by 

law." 


/ 
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As  stated  above,  wo  do  not  find  any  other  provision  of 
the  statute  relating  to  the  venue  in  these  kind  of  oases  so 
that  the  general  law  placing  venue  in  the  county  in  which  the 
offense  was  committed  would  be  applicable,  therefore  it  must 
be  determined  where  the  offense  was  committed. 

As  stated  hereinafter  in  our  conclusion,  we  are-  of  the 
opinion  that  the-  offenses  were  committed  in  Iren  County,  and 
in  support  thereof  cite  the  following: 

22  C.J.8*,  Criminal  Law,  Lection  173,  page  265,  which 
is  as  follows : 

"By  'venue’  is  meant  the  jurisdictional 
locality,  ordinarily  the  county,  in  which 
criminal  acts  are  alleged. to  have  occurred. 

* «:•  # ’Venue’  has  also  been  defined  as 
the  county  or  jurisdiction  in  which  the 

, action  is  brought  for  trial.  Venue  is  a 

jurisdictional  fact,  but  it. is  not  an  ele- 
ment of  the  offense,  and  need  not,  as  a 
general  rule,  bo  proved  beyond  a roasonable 
doubt,  & further,  it  has  been  said 

that  persons  obviously  guilty  of  criminal 
acts  cannot  escape  punishment  through 
technical  questions  of  venue." 

Section  174  of  the  same  volume,  pages  265  and  26S,  is  as 
follows: 

"An  offense  is  committed  of  course  in 
that  county  in  which  the  acts  constituting 
the  same  are  done,  and,  where  the  acts  are 
done  in  different  counties,  the  general 
, rule  is  that  the  offense  is  committed  in 
that  county  in  which  it,  is  consummated, 
although  in  such  a case  statutes  often  per- 
mit the  venue  to  be  laid  in  either  county, 

'i’-  * * A person  accused  of  crime  cannot 

himself,  or  through  the  connivance  of 
• others,  get  himself  arrested  and  bound 

over  to  give  jurisdiction  to  a county  of 
his  preference,  in  fraud  of  the  prosecu- 
ting officers,  acting  in  good  faith,  to 
fix  i-t  elsewhere  if  they  chose  to  do  so 
in  the  interest  of  a fair  trial.  * * * -3;-” 


f 
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Section  IBS  of  the  same  volume,  page  277,  provides: 

"The  prosenco  of  the  offender  within  the 
county  where  a crime  is  committed  is  not 
always  essential,  hut  soma  portion  of  the 
act,  or  of  the  omission  to  act,  must  have 
taken  effect  there. 


"Where  a person  procures  the  commission 
* of  a crime  in  ono  county  through  the 
agency  of  an  innocent  parson,  he  is  a 
principal  and  indictable  in  the  county 
where  the  crime  was  committed,  although 
he  was  not  in  such  county  at  the  time  of 
its  commission*" 


The  new 
VII,  provide 
in  or  wlthou 


of  preparing 
the  venue  or 
would  defeat 
would  not  be 
or  the  produ 
another  a tat 


Constitution  of  Missouri,  Section  7 of  Article 
s that  a person  may  vote  an  absentee  ballot  with- 
t the  state,  and  if ■ it  was  held  that  the  place 
“the  ballot  and  signing  the  affidavit  established 
the  place  the  crime  was  committed,  such  holding 
any  prosecution  for  illegal  voting  because  it 
possible  to  force  the  attendance  of  witnesses 
ction  of  the  elections  records  and  documents  in 
e. 


The  foregoing  is  stated  for  the  purpose  of  pointing  out 
the  impracticability  of  a rule  requiring  the  voter's  actual 
physical  presence  in  a county  or  state  before  he  could  be  tried 
therein  for  casting  a fraudulent  ballot.  Furthermore,  It  is 
the  county  in  which  the  ballot  is  cast  that  is  affected  by  the 
fraud*  If  a person  applied  for  a ballot  and  received  same 
along  with  /the  form  of  affidavit  to  be  executed,  and  completed 
same  and  marked  the  ballot  but  did  not  return  same  to  the 
county  from  which  he  received  the  affidavit  and  ballot,  the 
criminal  offense  would  not  be  complete  and  It  could  not  be 
said  he  committed  an  offense  in  the  county  where  he  prepared 
same*  These  acts  would  be  more  or  leas  similar  to  the  process 
of  conceiving  a criminal  offense  izi  one  county  to  be  actually 
perpetrated  or  committed  in  another,  we  think  this  proposition 
is  analogous  to  the  cases  where  forged  instruments  are  prepared 
in  one  jurisdiction  and  sent  to  another  for  completion  of  the 
transaction,  and  also  obtaining  money  or  property  by  false 
pretenses  where  the  pretense  :i « made  in  one  jurisdiction  and 
the  money  or  property  actually  delivered  or  received  in  another. 
In  the  case  of  State'  v.  ■ andell,  103  S.Vj.  (2d)  59,  l,c.  54, 
the  court  said: 
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" -u-  ■»  -if  The  general  rule  is  announced,  to 
be  that  the  proper  venue  in  prosecutions 
for  obtaining  money  by  false  protenses  is 
in  the  county  where  the  money  or  property 
is  actually  obtained.  In  tho  case  before 
us  Mrs,  Springer  parted  with  her  money  in 
the  City  of  St,  Louis  when  the  checks  were 
charged  to  her  account.  Until  that  oc- 
curred she  had  full  dominion  over  it,  A 
case  in  point  is  Raymond  -v.  State,  116  Tex, 

Or,  E.  59b,  33  S .Vi,  2d  192,  It  was  there 
held  in  a prosecution  for  obtaining  money 
under  false  pretenses  u at  the  venue  was 
In  Shackelford  county,  Tho  check  upon 
which  the  money  was  obtained  was  drawn  on 
i a bank  in  Shackelford  county  but  cashed 
by  the  defendant  in  a bank  in  Tarrant 
county.  Tho  exact  situation  as  that  in 
the  case  before  us,  he  rule  that  the  venue 
of  tho  crime  was  in  the  City  of  3t.  Louis. 

The  faot  that  the  ;5Q0  cash  and  the  draft 
for  (.’1000  drawn  on  a bank  in  Franklin 
county  were  delivered  to  appellant  in  St. 

Louis  county  does  not  defeat  the  prosecu- 
tion for  the  money  obtained  falsely  in  the 
City  of  St,  Louis • -r 

Based  on  the  foregoing  rulo,  it  could  not  bo  said  that 
the  false  affidavit  or  ballot  constituted  an  offense  or  in  any 
way  affected  the  purity  of  the  election  In  Iron  County  until 
it  was  received  there,  and  by  the  same  token  it  could  be  said 
that  when  the  affidavit  and  ballot  wore  received  it  completed 
the  criminal  act,  and  the  criminal  Intent  of  the  voter  to 
perpetrate  a crime  by  means  of  a false  affidavit  and  fraudu- 
lent ballot  was  committed  against  and  in  Iron  County,  ■ 

It  is  stated  in  14  Am,  Jur.,  Criminal  Law,  Sections  227 
and  232,  pages  926  and  929,  as  follows: 

Sec,  227. 

nA  question  often  arises  as  to  the  juris- 
diction of  a crime  where  the  accused,  while 
in  one  state,  sets  in  motion  a force  which 
operates  in  another  state,  as  where  a shot 
is  fired  at  a person  across  a state  line  or 
an  injurious  substance  is  sent  to  a person 
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in  another  state  with  intent  to  injure  him* 
In  such  cases  the  view  has  generally  "been 
taken  that  actual  presence  In  a state  is 
not  necessary  to  make  a person  amenable  to 
its  laws  for  a crime  committed  there;  for 
if  a crime  is  the  Immediate  result  of  his 
act,  ho  may  be  made  to  answer  for  it  in 
its  courts,  although  actually  absent  from 
the  state  at  the  timo  he  does  tho  act. 


See.  232, 

"At  early  common  lav/,  the  proper  venue  of 
a crime  was  the  county  where  it  was  com- 
mitted, This  is  generally  tho  rule  today 
in  this  country,  tho  rulo  having  been  rec- 
ognised by  tho  courts  or  established  by 
constitutional  provision,  by  the  provisions 
of  the  Federal  Constitution,  criminal  trials 
must  taka  place  in  the  state  and  district 
wherein  the  crime  was  committed,  but  it  was 
long  ago-  determined  that  those  provisions 
apply  only  to  prosecutions  in  Federal 
courts , The  place  where  the  person  who 
committed  tho  crime  was  at  tho  time  is  not. 
necessarily  the  place  whore.  In  contem- 
plation of  law,  the  crime  was  committed. 

The  place  whore  a crime  Is  consummated  is 
often,  In  contemplation  of  law,  the  place 
whore  it  was  committed.  This  is  true  as  to 
tho  offense  of  obtaining  property  by  false 
pretenses  which  were  made  in  ono  state  or 
county  but  effectuated  In  another.  The 
locality  of  a crime  In  the  commission  of 
which  the  United  States  mails  are  used  de- 
pends on  where  the  crime  is  consummated. 
Sometimes,  the  crime  is  complete  as  soon 
as  the  communication  Is  put  into  the  mails; 
sometimes,  when  the  communication  roaches 
its  destination.  Depositing  a forged  in- 
strument, for  instance,  in  the  mail  directed 
to  another  county  makes,  .not  the  county  in 
which  it  was  mailed,  but  the  county  where 
the  instrument  was  received,  the  place  of 
offense  of  uttering  it,  if  such  offense  is 
committed.  A charge  of  bribery,  alleged  to 
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have  been  committed  by  mailing  a letter  in 
one  state  directed  to  certain  officers  in 
another,  is  triable  in  the  latter* 

ihe  Supreme  Court  of  Missouri  said  in  the  case  of  State  v* 
. hispagel,  207  ho*  557,  l.o*  582: 

"In  State  v,  brake r,  148  Mo*  l.c.  ISO, 
this  court,  in  discussing  the  correct 
rule  as  applicable  to  the  question  now 
under  consideration,  said:  'When,  as 
here,  a crime  consisting  of  a series  of 
acts,  part  done  in  one  county  and  part 
done  in  another,  it  is  dispunishable  at 
common  law  in  either, "unless  enough  be 
done  in  one  county  to  amount  to  a com- 
pleted and  punishable  criminal  act,'  ' 
citing  1 Bishop's  hew  Cr.  Proc*,  sections 
54,  55  and  cases  cited,  'and  this  rule 
holds  in  the  absence  of  statutory  enact- 
ment to  the  contrary. 

Applying  this  rule  to  the  case  in  question,  since  we  do 
not  have  a constitutional  or  statutory  provision  applying  to 
venue  for  the  violation  of  absentee  election  laws,  it  could 
be  said,  and  we  think  the  natural  conclusion  would  be,  that 
while  some  of  the  essential  acts  were  committed  in  another 
county,  tho  parts  whi ch  establish  a completed  and  punishable 
criminal  act  were  performed  in  Iron  County,  namely,  the  re- 
ceiving of  tho  false  affidavit  and  the  casting  of  the  ballot* 

In  the  case  of  Straughan  v*  Beyers,  263  ho.  580,  the 
court  passed  only  on  the  constitutionality  of  an  absentee 
voting  law,  but  yjo  cite  this  caso  because  it  throws  some  light 
on  the  question  as  to  where  the  vote  was  cast;  At  l.c.  588 
the  court  said: 

"It  is  next  urged  by  respondent  that  the 
act  violates  that  part  of  section  2, 
article  0,  of  tho  State  Constitution, 
which  r 1 ads  as  follows: 

"'Every  male  citizen  . • . poasessin  ; the 
following  Qualifications  shall  bo  entitled 
to  vote  at  all  elections  by  the  people.  . • 
lie  shall  have  resided  in  the  county,  city 
or  town  where  he  shall  offer  to  vote  at 
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loast  sixty  days  immediately  preceding  the 
ole ot ion. 1 

"It  is  clear  that  this  section  docs  not 
undertake  to  proscribe  the  manner  in  which 
a choice  shall  toe  expressed,  or  a vote  cast, 
or  the  ballots  prepared,  deposited  or 
counted;  tout  raerely  the  qualifications  of 
the  voters.  It  is  true,  under  this  provi- 
sion, a p rson  can  vote  only  in  the  place 
of  his  residence,  tout  this  constitutes  no 
inhibition  against  any  particular  method 
the  Legislature  may  provide  to  enable  him 
to  so  vote.  The  word  ’vote’  means  suffrage, 
voice  or  choice  of  a person  for  or  against 
a measure  or  the  election  of  any  person  to 
office.  It  is  not  synonymous  with  ’ballot,' 
which  is  merely  the  moans  or  instrument  toy 
which  the  person  votes,  or  rather  expresses 
his  choice  or  exorcises  his  right  of  suf- 
frage, ( Clary  v«  Hurst,  158  5.W.  566; 

State  ex  rcl,  v,  laisdoll,  119  IT, ft,  360; 

State  v.  Ouster,  56  Atl.,  306;  Gillespie  v. 
Palmer,  20  ft is,  544;  Davis  v.  Brown,  34 
S.E.  839.) 

"Had  this  measure  provided  that  such  absent 
voter  could  vote,  that  is,  could  exercise  a 
right  of  choice  for  or  against  matters  re- 
lating to  the  place  whore  he  did  not  rpside, 
for  instance,  candidates  of  a county  or 
district  other  than  that  of  his  residence, 
■there  would  toe  no  doubt  of  its  invalidity; 
tout  it  does  not  so  undertake.  The  act  spe- 
cifically  provides  that  the  ballot  shall  not 
be  deposited  in  the  ballot  box,  nor  entered 
upon  the  poll  hooks,  tout  tnat  same  shall 
under  cortaln  safeguards  and  regulations, 
toe  transmitted  to. the  clerk  of  the  county 
whore  the  voter  resides,  and  toe .there  count- 
ed, The  act  of  legally  voting,  as  the  term 
is  understood  in  law,  embodies  the  right  to 
have  the  vote  counted.  This  act  doss  not 
undertake  to  authorise  a person  to  vote  in 
a place  other  than  that  of  his  residence, 
tout  merely  provides  a system  or  method  through 
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which  ho  may  vote  in  the  placo  of  hi a rosi- 
done  o • " 

The  necessity  of  the  voter  being  actually  present  when 
ho  casts  hi a vote  ia  discussed  in  14  A.L.R.,  page  1263*  This 
is  not  a criminal  case,  out  it  supports  the  theory  that  the 
act  of  voting  and  acts  incident  thereto  are  in  the  county  in 
which  the  voter  casts  his  ballot.  The  North  Carolina  Supreme 
Court  said: 

"And  it  was  contended  in  the  reported  case 
. ( Jenkins  v*  State  M.  of  Elections,  ante, 

1247) , in  reference  to  the  Absentee  Voters 
Law  of  North  Carolina  (Public  Laws  of  1917, 
chap*  23,  as  'amended  by  chap*  322  of  Public 
Laws  of  1919),  that  the  words  ’in  which  he 
offers  to  vote’  in  the  constitutional  pro- 
vision that  voters  shall  have  resided  in  the 
state  two  years,  3m  the  county  six  months, 
and  in  the  precinct,  ward,  or  other  election 
district  In  which  ho  offers  to  vote,  four 
month.3  next  preceding  the  election,  and  the 
words,  ’every  person  offering  to  vote,’  in 
the  provision  tnat  every  person  offering  to 
vote  shall  be  at  the  time  a legally  regis- 
tered voter,  necessarily  implied  that  the 
voter  must  be  present  in  person  at  the  polls 
and  tender  his  ballot.  The  court  denied  this 
contention,  upon  the  ground  that  an  offer  to 
vote  might  bo  made  in  writing,  and  that  was 
what  the  absent  voter  did  when  he  selected 
his  ballot,  and  attached  his  signature  to  the 
form,  and  mailed  the  sealed  envelop  to  the 
proper  official,  and  upon  the  further  ground 
that,  if  the  framers  of  the  Constitution 
wished  to  require  the  personal  presence  of 
the  voter,  they  could  have  easily  used  words 
which  would  have  put  their  meaning  beyond 
doubt.  «■  se-” 

In  Virginia,  Colorado  and  Kansas  the  courts  have  also 
held  actual  physical  appearance  was  not  necessary.  121  A.L.R., 
pages  940  and  941,  cites  cases  from  those  states,  and  quota- 
tions therefrom  are  as  follows: 

"The  constitutionality  of  the  Absent  Voter's 
Law  was  challenged  in  Moore  v,  Pullem  (1928) 

150  Va,  174,  142  S.E,  415,  upon  the  ground 
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that  in  dispensin'''  with  the  personal  appear- 
ance of  the  voter  at,  the  polls,  certain 
provisions  of'  the  Virginia ' Constitution  re- 
lating to  tho  elective  franchise  containing 
Such  phrases  as  ’the  precinct  in  which  he 
offers  to  vote’  and  'that  in  which  ho  offers 
to  vote>’  were  violated,  tho  theory  being 
that  such  language  imperatively  required 
tho  personal  appearance  of  tho  voters  at 
the  polling  places  on  the  day  of  election 
in  order  to  entitle  the  elector  to  vote* 

The  court  rejected  the  contention  that  the 
Absent  Voters’  law  was  in  contravention  of 
the  state  Constitution,  calling  attention 
to  the  fact  that  the  former  phrase  was  used 
in  connection  with  a provision  relative  to 
the  qualification  of  voters,  and  the  latter 
in  relation  to  conditions  for  voting,  and 
stated  that  there  could  be  no  more  fallacious 
or  misleading  method  of  construing  language 
than  to  divorce  it  from  the  subject  in  con- 
nection with  which  it  was  used.  It  was  then 
pointed  out  that  the  constitutional  provision 
relating  to  the  method  of  votin'’’  contained  no 
word  requiring  tho  personal  appearance  of  the 
voter  a]:  the  polls,  and  that  the  framers  of 
the  Virginia  Constitution  had  therein  (dec* 
56)  specifically  provided  that  the  manner  of 
conducting  and  making  returns  of  elections, 
of  determining  contested  elections,  and, of 
filling  vacancies  in  office,  in  cases  not 
specially  provided  for  by  the  Constitution, 
•should  be  prescribed  by  law,  and  the  general 
assembly  might  declare  the  cases  in  which  any 
office  should  be  deemed  vacant  where  no  pro- 
vision was  made  for  that  purpose  in  the 
Constitution,  the  court  declaring  ’these 
considerations  supply  the  obvious  and,  to 
us,  the  sufficient  reply  to  all  of  the  ob- 
jections to  the  power  of  the  general  assembly 
to  enact  this  statute.  The  method  of  voting 
is  not  alluded  to  in  the  sections  relied  on, 
except-  that  it  shall  be  by  ballot,  be  secret, 
and  that  some  voters  may  and  some  may  not  be 
assisted  in  the  preparation  of  their  ballots. 
The  method  of  voting  is  a different  subject, 
is  elsewhere  provided  for,  and  is  incongruous 
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to  the  subjects  of  these  sections,  which,  as 
we  have  stated,  and  as 'must  be  conceded,  re- 
late primarily  to  the  voting  qualifications , 
registration,  and  prerequisites,  do  suppose 
that  the  draftsmen  of  the  Constitution  paused, 
in  the  writing  of  those  elaborate  provisions 
relating  to  those  different  subjects  and 
interrupted  the  sequence  of  thought  to  digress 
and  to  interpolate  the  requirement  that  the 
voter  must  be  personally  present  to  tender 
his  ballot  on  the  day  of  election,  and  that 
in  this  unusual  way  and  by  this  equivocal  , 
language  they  intended  to  inhibit  the  general 
assembly  from  passing  such  a statute,  appears 
to  us  to  ignore  fundamental  rules  of  construc- 
tion.' 

"The  preceding  decision  was  followed  in  Koodwin 
v,  Snidow  (1920)  150  Va.  54,  142  3.3'’,  423. 

"Similarly  in  -Bui ling ton  v.  frabow  (1931)  88 
Colo.  561,  298  P,  1059,  an  act  relating  to 
absent  voters  was  he, Id  not  violative  of  con- 
stitutional provisions  that  every  person 
possessing  certain  qualifications  should  be 
entitled  to  vote,  among  which  qualifications 
was  that  of  residence  in  a state  for  twelve 
months  immediately  preceding  the  election  at 
which  he  offered  to  vote,  and  provisions  that 
tho  general  assembly  should  pass  laws  to 
secure  the  purity  of  elections  and  guard 
against  the  abuses  of  the  elective  franchise. 
The  argument  was  made  that  a voter  must  be 
personally  present  when  he  'offers  to  vote' 
and  that  the  provisions  of  the  Absent  Voters' 
Act  failed  to  safeguard  tho  elective  fran- 
chise, but  tec  court  dismissed  tho  conten- 
tion, saying  t at  in  view  of  the  unanimity 
of  the  decisions  of  other  states  whero  the 
same  arguments  were  presented,  upholding  the 
constitutionality  of  such  laws,  they  had  no 
hesitancy  in  declaring  the  act  constitutional. 
The  court  also  commented  upon  tho  laudable 
purpose  of  the  act  in  that  it  permitted  and 
encouraged  the  exercise  of  the  elective 
franchise  by  registered  voters  absent  from 
their  county  or  too  ill  to  attend  the  polls 
and  said  that  the  fact  that  the  legislature 
had  provided  sufficient  conditions  to  be 
performed  by  the  voters  was  an  adequate 
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compliance  with  the  constitutional  provision 
pointing  to  trio  purity  of  elections  and  the 
protection  against  abuses  of  the  elective 
franchise* 

" Again,  an  Absent  Voters*  Law  was  hold  not 
violative  of  a provision  of  the  Kansas  Con- 
stitution that  ’every  citizen  of  the  united 
States  of  the  age  of  twenty- one  years  and 
upwards  - who  shall  have  resided  in  Kansas 
six  months  next  preceding  any  election,  and 
in  the  township  or  ward  in  which  he  or  she 
offers  to  vote,  at  least  t'hirty  days  next 
preceding  such  election  - shall  be  deemed 
a qualified  elector,’  since  the  words  ’in 
which  he  or  she  offers  to  vote’  did  not  re- 
quire the  personal  presence  of  the  voter  at 
the  polling  place,  and  that  it  \7as  within 
the  constitutional  power  of  the  logTsTafcuro 
]ao~ provide  that  an  offer'  to  vote  in  the 
township  or  ward  in  which  the  elector  re- 
sided could  be  macTo  by  subscribing  to  the 
affidavit  prescribed  in  the  statutes  with 
reference  to  absentee  voters.  Lemons  v. 
holler  (1936)  144  Kan.  313,  63  P.  (2d)  177*" 

\ 

(T  Alphas  is  ours*) 

The  underlined  part  of  the  Kansas  decision  indicates  very 
strongly  that  the  affidavit,  being  one  of  the  acts  required  of 
the  voter,  would  be  construed  as  having  been  made  in  the  county 
in  which  said  voter  offers  to  vote  even  though  not  personally 
present  in ; said  county  when  the  offer  (by  affidavit)  is  made. 

For  the  purpose  of  further  argument  to  support  our  con- 
clusion, wo  cite  the  annotation  under  Section  ll400,  Ho# 

R.S.A*,  supra,  which  is  as  follows: 

“Where  it  appeared  that  fraud  and  ii regu- 
larities on  a wide  scale  existed  in  con- 
nection with  193G  election  of  both  federal 
and  state  officers,  violations  in  regard 
to  election  of  federal  officers  were  within 
jurisdiction  of  federal  courts,  while  those 
which  affected  election  of  state  officers 
were  within  jurisdiction  of  state*  State 
on  inf*  of  mcKittrlck  v*  Graves,  144  G*W* 

(2d)  91,  346  do*  990." 
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Upon  examination  of  the  flfavos  easo  wo  find  that  it  does 
not  specifically  contain  any  reference  to  false  affidavits, 
but  if  there  were  any  false  affidavits  that  the  prosecuting 
attorney  of  Jackson  County  should  have  investigated  or  pro- 
ceeded upon,  tnoy  would  necessarily  have  to  be  ones  prepared 
elsewhere  and  received  in  Jackson  County  because  it  could 
hardly  be  a duty  of  a prosecuting  attorney  to  investigate  and 
prosecute  cases  wherein  the  affidavit  was  made  in  hi a county 
and  sent  elsewhere,  for  the  reason  he  would  have  no  way  of 
knowing  about  their  existence,  we  are  aware  that  this  annota- 
tion is  not  authority,  holding  the  prosecuting  attorney  should 
proceed  against  persons  sending  false  affidavits  into  Jackson 
County,  but  it  does  indicate  that  tho  learned  lawyers  who 
compiled  the  Itissouri  Revised  Statutes  Annotated  were  of  the 
opinion  that  it  would  apply,  and  if  that  wore  true  the  venue 
of  the  prosecution  of  offense  for  making  a false  affidavit 
would  be  in  tho  county  where  same  was  received* 


Conclusion, 


It  is  therefore  the  opinion  of  this  department  that, 
under  the  facts  abated  in  your  request,  the  defendant  could 
be  prosecuted  for  violating  either  Meet ion  4355  or  Section 
11480,  It  *13#  LIo#  1939,  and  that  tho  venue  of  either  would  be 
in  Iron  County,  Missouri# 


Respectfully  s ubm i t ted , 


APPROVED : 


Vs » BRADY  Dcj/ToAN 
Assistant  Attorney  General 


J.  b.  TAYLOR 
At torn oy  General 

Vibes  ml 
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GENERAL  ASSEMBLY: 


Contingent  expense  appropriation  of  65r&  General 
Assembly  limited  to  expenses  of  that  Assembly. 


October  50,  1946 


F I L.  E D 

#7 


Honorable  A,  J,  King,  Jr. 

Chairman,  Appropriations  Committee 
House  of  Representatives 
Sixty-Third  General  Assembly 
Jefferson  city,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  inquiry  of  recent  date,  re- 
questing an  official  opinion  of  this  office,  and  reading  as 
follows: 

"In  view  of  the  paper  shortage,  the  Mid- 
land Printing  Company  has  advised  me  that 
we  might  be  able  to  get  a carload  of  paper 
before  the  first  of  the  year.  It  is  their 
opinion  that  it  will  be  very  difficult  to 
secure  any  amount  of  paper  after  the  first 
of  the  year. 

"Under  these  circumstances,  I would  like 
to  have  on  opinion  from  your  office  as  to 
whether  or  not  it  will  be  legal  for  the 
6drd  General  Assembly  to. purchase  paper 
which  they  will  not  use,  in  order  to  se- 
cure a supply  for  the  64th  General  Assem- 
bly.1’ 

Before  proceeding  with  consideration  of  the  precise  legal 
question  which  you  have  presented,  we  wish  to  point  out  that 
a change  in  the  procedure  relative  to  the  purchase  of  the  pub- 
lic printing  of  the  state  has  been  effected  by  reason  of  the 
enactment  of  3.G.S.S.B  Ho.  397  of  the  63ru  General  Assembly, 
and  that  It  is  only  under  particular  circumstances  that  future 
purchases  of  paper  stock  v/ill  be  made  by  the  State  of  Missouri, 

We  direct  your  attention  to  a portion  of  the  Act  mentioned, 
particularly  that  portion  of  Section  76  thereof  reading  as  fol- 
lows : 
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"The  state  purchasing  agent  shall  purchase 
all  public  printing  aha  binding  of  the  state, 
including  that  of  all  executive  and  adminis- 
trative departments,  bureaus,  commissions, 
institutions  and  agencies,  the  general  as- 
sembly and  the  supreme  court.  * * * 

{iiixap'hasls  ours.) 

Also | Section  S3  of  the  same  Act,  reading  as  follows: 

"Ihie  supply  of  paper  now  on  hand  in  the  of- 
fice of  the  secretary  of  state  3hall  be 
transferred  to  the  purchasing  division.  The 
purchasing  agent  shall  require  state  print- 
ing contractors  to  use  such  paper  in  the  per- 
formance of  printing  for  the  state  until  the 
supply  now  on  hand  is  exhausted  or  until 
September  1,  1946,  whichever  shall  occur 
first.  Thereafter,  the  contractor  shall  fur- 
nish the  paper  as  a part  of  the  complete  print- 
ing jolT* unless  the  purchasing  agent  shall  de- 
termine thoTTt  would  be  to  the  advantage  of 
the  state  to  make  separate  contracts  for  the 
paper. " ( Emphasis  oursTT" 

from  the  foregoing,  it  is  clear  that  no  purchases  of  paper 
stock  are  to  be  made  subsequent  to  September  1,  1946,  except 
after  the  deteriaination  by  the  State  Purchasing  Agent  that  it 
will  be  to  the  advantage  of  the  state  to  contract  for  the  paper 
separately. 

These  procedural  changes  relative  to  the  public  printing 
of  the  state  are  pointed  out  for  your  information,  as  it  is  a 
matter  which  v/ill  recur  with  each  session  of  the  General  Assem- 
bly. 

Section  23  of  Article  IV  of  the  Constitution  of  1945  reads 
in  part,  as  follows: 

M * * * Avery  appropriation  law  shall  dis- 
tinctly specify  the  amount  and  purpose  of 
the  appropriation  without  reference  to  any 
other  law  to  fix  the  amount  or  purpose.” 

(Amphasis  ours.) 

Also,  Section  28  of  the  3oiue  .article  .reads,  in  part,  as 
follows: 


r,No  money  shall  be  withdrawn  from  the  state 
treasury  except  by  warrant  drawn  in  accord- 
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anoe  with,  an  appropriation  made  by  law,  nor 
shall  any  obligation,  for  the  payment  of 
money  be  incurred  unless  the  comptroller 
certifies  it  for  payment  and  the  state  audi- 
tor certifies  that  the  expenditure  is  with- 
in the  purpose  of  the  appropriation  an3~tTat 
there  is  inline  appropriation  an  unencumber- 
ed balance  sufficient  to  pay  it.  * * * 

(Ktiiphasls  ours.) 

Looking  to  the  appropriation  for  the  contingent  expense 
fund  of  the  63rd  General  Assembly,  which  is  found  as  a part 
of  House  Bill  Ho.  993,  we  find  the  title  thereof  to  read  as 
follows: 

i 

"APPRO  Pi  l IAT  I OH  3 : Money  for  the  pay  of  sal- 
aries of  members  of  the  Cixty-third  and 
Hixty-fourth  General  assembly;  for  contin- 
gent expenses  of  the  Sixty- third  General  " 

Assembly  Inc  lading  salaries  of  elective'*  and 
appointive  officers  of  the  Cixty-third  Gen- 
eral Assembly;  for  salaries  and  expenses  of 
members  and  employees  and  clerical  hire  of 
the  Committee  on  Legislative  Research;  and 
for  salaries,  etc.,  of  the  Missouri  Commis- 
sion on  Interstate  Cooperation,  for  the 
period  beginning  July  1,  1946,  and  ending 
June  30,  1947. " (.emphasis  ours.)' 

Section  8.015  of  the  Appropriation  net  reads  as  follows: 


"There  is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  General 
'Revenue  fund,  the  sum  of  Sixty-five  Thou- 
sand Dollars  ( v65,000.00) , or  so  muoh  there 
of  as  may  be  necessary,  to  pay  the  contin- 
gent expenses  and  to  pay  the  salaries  of 
elective  and  appointive  officers  arid  other 
employees  of  the  63rd_Genoral  Assembly  for 
the  period  beginning  July  1,  1946  and  end- 
ing .December  31,  1946,  as  follows: 


£25,000.00 

40.000,00 

,65,000.00- 


Reading  the  Appropriation  Act  in  the  light  of  the  consti- 
tutional requirements  quo tea  supra,  it  appears  that  the  determi 


"Contingent  expenses  of  the 

•Canute  

"Contingent  expenses  of  the 

House 

Total  

( Hmpha  sis  ours.) 
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nation  of  your  question  will  depend  upon  whether  or  not  the 
contemplated  expenditure  is  one  which  might  be  classed  as  a 
" contingent  expense'*  of  the  33rd  General  assembly.  If  it  be 
found  to  be  such,  then  it  is  within  the  purview  of  the  de- 
clared purpose  of  the  appropriation;  if  not,  the  proposed 
expenditure  would  be  violative  of  the  constitutional  provi- 
sions. 

The  word  "contingent”  is  defined  in  Webster's  Hew  Inter- 
national Dictionary,  2nd  Rd.,  as  follows: 

"1,  Liable,  but  not  certain,  to  occur; 
possible, 

2,  Happening  from  unforeseen  causes,  or 
subject  to  unforeseen  conditions;  acci- 
dental or  incidental;  chance, 

3*  Dependent  (upon  a preceding  event  or 
situation) ; subject  to  something  else; 
conditioned  or  conditional;  as,  peace  con- 
tingent upon  compliance  with  the  proffered 
terms . 

* + $ * 4- 

7,  Lav;.  Dependent  for  effect  o.u  something 
that  may  or  may  riot  occur;  as  a contingent 
estate  or  legacy.1'  ~~ 

In  addition  to  the  common  meaning  of  the  word,  the  phrase 
"contingent  expense"  has  acquired  a well -settled  technical 
meaning  in  legal  phraseology.  We  quote  from  Dunwoody  v.  The 
United  States,  22  Court  of  Claims  Rep.  269,  1.  c.  280: 

u * * * ijiftQ  adjectives  contingent,  inci- 
dental, and  miscellaneous,  as  used  in  ap- 
propriation bills  to  qualify  the  word  ex- 
penses, have  a technical  and.  well- under- 
stood meaning;  it  is  usual  for  Congress  to 
name  the  principal  classes  of  expenditure 
which  they  authorize,  such  as  clerk  hire, 
fuel,  light,  postage,  telegrams,  &o.,  and 
then  to  make  a small  appropriation  for  the 
minor  and  unimportant  disbursements  inci- 
dental to  any  great  business,  which  cannot 
well  be  foreseen  and  which  it  would  be  use- 
less to  specify  more  accurately,  for  such 
disbursements  a round  sum  is  appropriated 
under  the  head  of  ' contingent  expenses , ' 

* it  ■ * * H 

Also,  in  Johnson  et  al.  v,  Donham  et  ul»,  84  a.  vv.  (2d) 
374,  we  find  the  following  definition  of  the  term: 
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n * * * that  is,  such  expenses  as  might 
ordinarily  he  expected  to  arise  in  the 
conduct  of  the  office,  hut  which  might 
not  occur.  * * * •' 

Applying  these  definitions  of  the  term  “contingent  ex- 
pense" to  the  proposed  expenditure  for  paper,  which,  as  is 
stated  in  your  letter  of  inquiry,  will  not  he  used  by  the 
63rd  General  Assembly,  it  becomes  apparent  that  such  pro- 
posed expenditure  is  not  within  the  purpose  of  the  appropria-i 
tion  from  which  payment  is  to  be  made  therefor. 


OONOLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  63rd  Gen- 
eral Assembly  may  not  purchase  a supply  of  paper  which  such 
General  Assembly  has  ascertained  will  not  be  used  by  it,  but 
which  is  proposed  to  be  purchased  anticipatory  of  the  needs  of 
the  64th  General  Assembly,  for  the  reason  that  such  proposed 
expenditure  is  not  a u contingent  expense”  of  the  63rd  General 
Assembly,  and  is  therefore  not  v/ithin  the  purpose  of  the  ap- 
propriation from  which  payment  is  to  be  made. 


R e sp oc t f ul ly  su bmi 1 1 ed , 


APPROVED: 


77^.  T,YLOR  I 
Attorney  General 


WILL  IT.  BARRY,  Jr. 
Assistant  Attorney  General 


WffBsHR 


APPROPRIATIONS:  legislature  is  required  to  enact  all  other 

appropriation  hills  prior  to  the  appropria- 
tion hill  for  expenses  of  the  General 
Assembly* 


Honorable  R.  J*  King,  Jr. 
Representative,  Franklin  County 
St*  Clair,  l.iissouri 


Doar  Sir: 

This  acknowledges  your  request,  which  is  as  follows: 

"The  63rd  General  Assembly  lias  not  ap- 
propriated, as  yet,  any  sum  for  the 
contingent  expenses  of  the  64th  General 
Assembly  for  the  first  six  months  of 
1947 . 

"1  would  like  your  opinion  on  the  fol- 
lowing questions: 

"1.  In  view  ox'  the  provisions  of  Section 
36,  Article  III  of  the  Constitution  de- 
fining the  order  of  appropriations,  can 
the  34th  General  Assembly  appropriate  for 
their  contingent  exp  nsos  for  the  first 
six  months  of  1947,  prior  to  the  passage 
of  the  regular  appropriation,  bills  for 
the  next  biennium? 

"2*  Would  this  appropriation,  if  made,  be 
considered  supplementary  to  the  appropria- 
tions of  the  63rd  General  Assembly  for  the 
same  fiscal  period? 

"A  prompt  reply  will  be  appreciated  as  the 
General  Assembly  meets  December  12,  and  if 
action  by  this  legislature  Is  necessary, 
it  will  have  to  bo  taken  at  that  time." 

Replying  thereto,  v/c  refer  to  a number  of  provisions  of 
the  1943  Constitution  bearing  on  your  Inquiry.  beet. on  36  of 
Article  III  thereof  provides: 
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* * the  general  assembly  shall  have  no 
power  to  divert  the  same  or  to  permit  the  * 
withdrawal  of  money  from  the  treasury,  ex- 
cept in  pursuance  of  appropriations  made 
by  law.  All  appropriations  of  money  by 
successive  general  assemblies  shall  be  made 
in  the  following  order: 

"First:  For  payment  of  sinking  fund  and 
interest  on  outstanding  obligations  of  the 
state , 

"Second:  For  tho  purpose  of  public  educa- 
tion, 

"Third:  For  tho  payment  of  the  cost  of 
assessing  and  collecting  the  revenue, 

"Fourth:  For  the  payment  of  the  civil  lists, 

"Fifth:  For  the  support  of  eleemosynary 
and  other  state  institutions. 

"Sixth:  For  public  health  and  public  welfare. 

"Seventh:  For  all  other  3tate  purposes, 

"Eighth:  For  the  expense  of  the  general 
assembly," 

Section  23  of  Article  IV  thereof  provides: 

# * ho  appropriation  shall  confer 
authority  to  incur  an  obligation  after  the 
termination  of  tho  fiscal  period  to  which 
it  relates,  and  every  appropriation  shall 
expire  six  months  after  tho  end  of  the  period 
for  which  made," 

Section  23  of  Article  IV  thereof  provides: 

"Tho  fiscal  year  of  the  state  and  all  its 
agencies  shall  be  t :-e  twelve  months  beginning 
on  the  first  day  of  July  in  each  year.  ■ The 
general  assembly  shall  make  appropriations 
for  one  or  two  fiscal  years,  " 
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We  do  not  find  any  court  decisions  construing  the  above 
constitutional  provisions  of  the  1945  Constitution,  but  in  the 
1875  Constitution  Section  43  of  Article  IV  thereof  is  similar 
in  principle  to  Section  56  of  Article  III  of  the  1945  Consti- 
tution* Cach  of  thorn  provides  the  sequence  of  the  various 
appropriations.  In  each  of  them  the  various  other  appropria- 
tions are  required  to  be  made  before  the  final  appropriation 
for  the  General  Assembly  is  made.  Said  section  in  both  Consti 
tutlons  provides  that  "all  appropriations  of  money  by  succes- 
sive general  assemblies  shall  be  made  in  the  following  order," 
then  after  specifying  all  the  others  the  last  appropriation 
act  shall  be  "for  the  expense  of  the  general  assembly," 

In  Stats  ex  rol.  V,  Henderson,  160  Ho*. 190,  6 S.W.  1093 
(1901),  our  Supreme  Court,  on  banc,  discussed  whether  an  ap- 
propriation act  creates  a lien  on  that  part  of  the  public 
treasury’ s fund  that  is  first  appropriated  to  the  end  that 
the  whole  amount  of  all  prior  appropriations  shall  be  in  the 
treasury  before  any  of  the  subsequent  appropriations  can  be 
paid.  The  Court  held  it  need  not  be.  The  opinion,  speaking 
of  the  above  and  also  the  sequence  of  the  appropriation  act, 
says : 


"But  again,  section  15,  article  10,  leaves 
no  doubt  whatever  as  to  the  intention  of 
the  convention.  It  requires  that  ’all  moneys 
now  or  at  any  time  hereafter,  in  the  State 
Treasury,  belonging  to  the  State,  shall  im- 
mediately on  receipt  thereof  be  deposited 
by  the  Treasurer  to  the  credit  of  the  State 
for  the  benefit  of  the  funds  to  which  they 
respectively  belong  in  such  bank  or  banks’ 
as  may  be  selected  under  that  section, 

"So  that  it  will  not  do  to  say  that  the 
Constitution  requires  all  revenues  of  the 
State  to  be  first  paid  into  one  general  or 
common  fund  and  then  disbursed  In  the  order 
named  in  section  43,  article  4,  of  the  Con- 
stitution. 

"That  section  simply  requires  the  General 
Assembly  to  proceed  In  that  order  in  passing 
its  appropriation  bills. 

"It  does  not  follow  because  the  Legislature 
is  required  to  pursue  a specific  order  in 
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passlng  appropriation  bills,  that  it  may  not 
provide  a tax  for  a public  purpose,  and  re- 
quire it  to  be  paid  into  the  Treasury  and 
set  apart  in  a special  fund  subject  to  a sub- 
sequent appropriation  for  the  purpose  for 
which  it  Was  levied,  or  for  that  matter,  to 
some  other  public  purpose,  when  unrestrained 
by  a constitutional  limitation, 

"In  prescribing  the  order  for  the  passage  of 
the  appropriation  bills  there  was  no  intention 
to  create  special  liens  upon  the  moneys  in 
the  Treasury  or  give  any  priority  of  payment 
to  one  appropriation  over  another, 

"he  think  the  purpose  of  the  framers  of  the 
Constitution  among  possibly  others,  was  to 
prevent  an  adjournment  of  the  Legislature 
without  making  tho  necessary  appropriations 
for  the  support  of  the  State  government , and 
its  various  educational,  penal,  and  elee- 
mosynary institutions,  and  tho  prompt  payment 
of  it3  obligations  as  they  matured,  and  in 
this  manner  prevent  extravagant  and  extra- 
ordinary appropriations  in  excess  of  the 
estimated  and  probable  revenues  of  the  State, 

Vie  can  not  agree  with  the  learned  counsel 
that  the  entire  income  of  the  State  la 
mortgaged  in  favor  of  the  various  items 
named  in  section  43,  article  4,  of  the  Con- 
stitution, and  that  the,,  full  amount  of  the 
appropriation  for  each  purpose  must  first 
be  collected  and  set  apart  before  any  part 
of  the  next  in  order  can  be  paid,  Ho  3uch 
construction  has  ever  been  given  the  Consti- 
tution or  the  laws  appropriating  taxes  for 
various  state  and  county  purposes. 

"The  Constitution  does  not  say  that  tho  first 
money  received  into  the  Treasury  shall  be  ap- 
plied to  moot  the  first  item  mentioned  In 
said  section  43,  that  no  money  shall  be  dis- 
bursed on  account  of  a subsequent  appropriation 
until  a sufficient  amount  is  accumulated  In 
the  Treasury  to  meet  all  prior  appropriations, 

"Such  a claim  Is  inconsistent  with  our  v/hole 
scheme  of  taxation.  The  moneys  for  the  various 
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institutions  and  the  support  of  tho  civil 
list  are  nov9r  in  tho  Treasury  when  the 
Legislature  makes  the  appropriations . A 
large  port  of  tho  funds  will  not  reach  the 
Treasury  for  nearly  two  years  after  tho 
appropriations  are  'ado.  If  the  content ion 
of  tho  relators  should  be  sustained,  the 
mileage  and  per  diom  of  the  members  of  the 
Legislature,  and  of  the  various  State  of- 
ficials v/ould  be  postponed  until  two  years 
after  their  passage. 

"Ho  such  interpretation  has  ever  boon  put 
upon  this  section,  but  the  practical  con- 
struction has  been  that  no  such  lien  or 
priority  was  created  thereby,” 

Tho  reasoning  there  applied  to  the  1875  Constitution 
applies  equally  to  the  similar  provisions  of  the  1945  Consti- 
tution, That  part  of  Section  28  of  Article  IV  of  the  1945 
Constitution,  to  wit,  "Ho  appropriation  shall  confer  authority 
to  incur  an  obligation  after  the  termination  of  tho  fiscal 
period  to  which  it  relates,  and  every  appropriation  shall  ex- 
pire six  months  after  the  end  of  the  period  for  which  made,” 
is  for  the  first  time  found  in  the  1945  Constitution  and  has 
not  been  construed  by  the  courts. 

The  1875  Constitution,  Section  19  of  Article  X,  provides: 

"Ho  moneys  shall  ever  bo  paid  out  of  the 
treasury  of  this  State,  or  any  of  the  funds 
under  its  management,  except  in  pursuance 
of  an  appropriation  by  law;  nor  unless 
such  payment  be  made,  or  a warrant  shall 
have  issued  therefor,  within  two  years 
after  tho  p ssage  of  such  appropriation 
act;  x" 

The  1945  Constitution,  different  from  that  of  1875,  pro- 
vides the  fiscal  year  shall  be  "the  twelve  months  beginning 
on  the  first  day  of  July  in  each  year"  and  that  the  Legisla- 
ture may  appropriate  yearly  or  biennially  as  it  sees  fit. 

Section  19  of  Article  X of  the  1875  Constitution  provided 
that  payments  should  be  ade  or  a warrant  drawn  against  the 
appropriation  within  two  years  after  passage  of  the  appropria- 
tion act.  In  Tho  State  of  Missouri  ox  rel,  Hlakeman  v.  Hays, 
State  Treasurer,  49  Mo.  604,  In  mandamus  to  require  the  re- 
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spondent  to  pay  a warrant  that  had  been  duly  audited.,  the 
return  pleaded,  among  other  defenses,  that  there  was  no  money 
In  the  treasury  appropriated  to  pay  it.  The  court  said,  l*c, 
605: 

" •?:-  # The  respondent  further  denies 

that  there  has  remained  in  the  treasury, 
or  is  now  in  it,  any  money  appropriated 
to  pay  said  warrant,  or  appropriated  to 
said  military  fund.  To  this  return  the 
relator  demurs, 

"The  treasurer  cannot  he  required  to  pay 
out  the  funds  intrusted  to  his  keeping 
unless  appropriated j as  the  minister  of 
the  State,  with  no  discretionary  powers, 
he  must  disburse  when  and  as,  and  only 
when  and  as,  the  law-making  power  shall 
direct,  ( Const , Mo,,  art,  XI,  Sec,  G.) 
lie  usually  looks  only  to  the  warrant , but 
is  not  bound  by  that  if  drawn  without  an 
appropriation.  And  if  an  appropriation 
lawfully  made  be  exhausted,  his  payments 
must  necessarily  stop,  hence  that  part 
of  the  return  denying,  in  effect,  that 
there  is  money  in  the  treasury  appropri- 
ated for  the  purpose,  furnishes  a complete 
excuse  for  his  refusal, 

In  TTacy  v.  Lei  age,  341  Ho,  1039 , 111  3,r/,  (.3d)  25,  our 
Supreme  Court,  speaking  of  the  state  treasurer,  said,  l.c* 
1041: 

" i:-  Ills  duty  is  to  pay  out  these 

funds  only  ’in  pursuance  of  an  appropria- 
tion by  law’  which  ’shall  distinctly 
specify  the  sum  appropriated  and  the  sub- 
ject to  which  it  is  to  be  applied,’  *•” 

In  State  v,  Weathorby,  344  o*  340,  129  3,3.  (2d)  887 
(1959),  Division  One  of  the  Supreme  Court  considered  the 
validity  of  salary  payments  and  the  right  of  the  state  to 
recover  those  illegally  paid.  The  Court  held  a salary  could 
be  lawfully  paid  out  only  out  of  the  funds  appropriated  there- 
for and  that  the  salary  unlawfully  paid  could  bo  recovered. 

The  point  was  there  made  by  the  defendant  that  the  audit  by 

i 
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the  auditor  and  issuance  of  a warrant  by  him  was  a defense 
against  the  state’s  'suit  to  recover,  but  tho  Court  denied 
that  contention  ami  said,  4o.  l*c.  866: 

"te  think  this  contention  sufficiently 
answered  by  our  rulin'-  that  the  instant 
payments  were  had  upon  warrants  un- 
authorizedly  drawn  against  an  appropria- 
tion not  chargeable  therewith,  and  no 
action  by  any  public  official  could  make 
them  anything  ©Iso  or  infuse  validity 
into  thorn* u 


At  page  Q57  the  Court  said  of  tho  auditor: 


" a his  authorization  of  unlawful 
disbars emonts  of  public  funds  is  not 
binding  upon  tho  btate, 

from  the  above  it  will  be  seen  that  before  any  money  can 
be  legally  paid  out  of  tho  Ctatc  Treasury  there  must  first  be 
an  appropriation  so  authorising  (wo  do  not  here  trace  the  ante- 
cedent steps  which  arc  not  raised  by  your  inquiry) , and  the 
obligation  for  which  payment  is  to  bo  made  must  have  boon  in- 
curred prior  to  "tho  termination  of  the  fiscal  period  to'  which 


ho  actual  payment  thereof  shall < be  made  v, 
the  end  of  tho  period  for  which  made." 

. doction  20  of  Article  IV.) 


it  relates,"  and  i 
M3ix  months  aft or 
(1945  Constitution,  Section  20  of  Article  IV.) 


v i thin 


The  above  section  states,  "and  every  appropriation  shall 
expire  six  months  after  tho  ond  of  the  period  for  which  bade." 
When  the  appropriation  expires,"  it  is  dead.  Thereafter  there 
is  no  appropriation  at  all  in  tho  eyes  of  the  lav/. 


If  tho  pro 
bill  - at  this  3Qs 
next  Legislature 
availablo  to  pay 
after  tho  pas sag 
requires  as  a co 
that  each  of  the 
36  of  Article  II 
First"  to  "dove 


ent  Legislature  fails  to  pass  an  appropriation 
a ion  appropriating  a fund  to  bo  used  by  the 
then  there  will  not  bo  any  money  legally 
the  expenses  of  the  next  Legislature  until 
e of  such  a bill,  and  the  Constitution,  supra, 
i.ndition  precedent  to  the  passage  of  such  bill 
other  appropriation  bills  set  out-  in  Lection 
I of  the  1945  Constitution,  aqd  numbered 
nth,"  inclusive,  be  first  passed. 


This  course  appears  not  only  to  be  tho  plain  mandate  of 
the  Constitution,  but  it  is  also  based  on  sound  reasoning. 
Tho  Legislature  must  use  its  judgment  as  to  tho  amount  of 
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money  that  will  be  required  to  operate  for  the  ensuing  fiscal 
period  the  judicial  and  executive  branches  of  the  13 1 ate 
government,  and  the  law  contemplates  that  it  should  likewise 
use  its  judgment  as  to  the  amount  required  to  operate  the 
legislative  branch*  By  enacting  during  the  current  session 
tho  appropriation  bill  providing  the  fund  for  "the  expenses 
of  the  General  Assembly'1  which  succeeds  the  present  session, 
we  know  of  no  constitutional  provision  that  would  bo  thereby 
violated* 

The  present  Constitution,  in  Section  23  of  Article  IV, 
3tates  that  "the  general  assembly  shall  make  appropriations 
for  one  or  two  fiscal  years.  If  the  lawmaking  department  of 
the  government  elects  to  make  the  appropriations  for  one 
fiscal  year,  the  appropriation  act  providing  for  payment  of 
the  expenses  of  the  General  Assembly  will  probably  be,  in 
the  judgment  of  the  Legislature,  less  than  if  tho  appropria- 
tions are  on  the  basis  of  two  fipcal  years,  either  of  which 
periods  nay  be  adopted  by  the  Legislature*  That  is  a matter 
entirely  within  the  discretion  of  the  Legislature,  but  the 
constitutional  requirement  as  to  priority  of  passage  of  the 
various  appropriation  acts  should  be  followed.  If  tho  law- 
making branch  follows  the  course  here  above  outlined,  there 
will  be  applied  tho  thought  expressed  in  State  ex  rol,  v, 
Henderson,  supra* 

"Vio  think  the  purpose  of  the  framers  of 
the  Constitution  among  possibly  others, 
was  to  prevent  an  adjournment  of  the 
Legislature  without  making  the  necessary 
appropriations  for  the  support  of  the 
State  Government,  * * *•  and  the  prompt 
jjayment  of  its  obligations  a3  they  matured, 
and  in  this  manner  prevent  extravagant  and 
extraordinary  appropriations  in  excess  of 
the  estimated  and  probable  revenues  of  the 
State,  a-  -:■>  a " 

Such  a course  has  the  additional  virtue  of  providing  in 
a lawful  way  for  the  prompt  payment  of  the  legislative  expenses, 
and  there  will  then  be  no  need  to  resort  to  the  practice  of 
passing  a resolution  ana  on  the  strength  of  such  resolution 
expect  or  ask  the  executive  officers  to  advance  the  money  be- 
fore it  has  been  lawfully  appropriated. 

We  do  not  understand  your  Inquiry  to  refer  to,  nor  does 
this  opinion  cover,  the  salary  of  tho  members  of  the  General 
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Assembly  because  Section  16  of  Article  III  of  the  1945  Consti- 
tution provides  that  those  salaries  3hall  be  paid  without  a 
legislative  appropriation*  Said  section  provides: 

tf  * upon  certification  by  the 

president  and  socrotary  of  the  senate 
and  by  the  3 coakor  and  chief  clerk  of 
the  house  of  representatives  as  to  the 
respective  members  thereof,  the  state 
auditor  shall  audit  and  the  state 
treasurer  shall  pay  such  compensation 
without  legislative  enactment*  -it-  * 11 


Conclusion. 

It  is  our  opinion  that  tho  64th  General  Assembly  does  not 
have  the  constitutional  authority  to  pass  an  appropriation  act 
providing  for  the  expenses  of  tho  General  Assembly  until  there 
has  been  passed  each  of  the  other  appropriation  bills  enumerated 
in  Section  36  of  Article  III  of  the  1945  Constitution. 

'do  are  not  sure  we  understand  your  second  inquiry,  but  we 
do  not  see  any  legal  distinction  to  be  attached  to  whether  the 
appropriation  aa  now  made  by  tho  current  Legislature  for  ex- 
penses of  the  succeeding  Legislature  is  considered  as  supple- 
mentary of  the  appropriation  of  the  present  Legislature.  Such 
an  appropriation  is  necessarily  a part  of  the  appropriations 
passed  by  the  present  General  Assembly  for  tho  fiscal  term, 
the  length  of  which  may  be  one  or  two  years,  at  the  election 
of  tho  Legislature, 


Yours  truly. 


Al'HiOViSi): 


ORA  KG  -WATSON 

Assistant  Attorney  General 


J.  J.  TAYLOR 
Attorney  General 
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STATE  DEPARTMENT  OE  AGRICULTURE:  Commissioner  may  determine  ex- 
tent of  analysis  of  agricultural 
seeds. 


March  12,  1946 


& 
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Mr,  J.  W.  Kuhler 
State  Seed  Supervisor 
Department  of  Agriculture 
Jefferson  City,  Missouri 


Dear  sir: 


This  office  is  in  receipt  of  jrour  request  for  our  of- 
ficial opinion,  as  follows:  . 

"A  controversy  has  arisen  in  connection 
with  the  certificates  of  the  seed  testing 
laboratory  of  the  State  Department  of 
Agriculture. 

"The  controversy  turns  on  whether  or  not 
the  seed  laboratory  should  include  in  the 
certificate  the  variety  name  of  the  seed 
tested  as  stated  by  the  grower,  or  whether 
the  seed  should  be  certified  only  as  to 
the  common  name.  To  illustrate  the  ques- 
tion: If  a person  desiring  to  have  seed 
tested  sends  in  a sample  of  seed  corn  and 
designates  it  as  U.  S.  Hybrid  y IS,  the  De- 
partment has  never  undertaken  to  certify 
as  to  the  variety  named,  but  only  as  to  the 
fact  that  it  is  seed  corn. 

"This  opinion  is  requested  in  order  that 
we  may  know  whether  we  do  undertake  to  cer- 
tify as  to  the  named  -variety  which  is  sent 
in,  or  should  certify  only  in  the  group 
name  to  which  the  seed  belongs.” 

With  your  request,  you  unclosed  two  forms  of  the  certifi- 
cate now  in  use  by  your  laboratory,  indicating  that  you  now 
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certify  as  to  tile  percentage  of  germination  and.  the  percentage 
of  weed  seeds  or  other  foreign  seeds.  One  certificate  bears 
the  statement  that  the  laboratory  does  not  verify  the  varieties 
of  crop  seeds. 

Article  16,  Chapter  102,  It,  3.  Mo.  1939,  commonly  Icnown 
as  the  "Uniform  Seed"  Law,  authorizes  an  analysis  of  agricul- 
tural and  vegetable  seeds  under  the  supervision  of  the  Commis- 
sioner of  Agriculture.  Section  14268  of  suid  xcrticle  provides, 
in  part,  as  follows: 

"Avery  lot  of  agricultural  seeds,  as  de- 
fined in  section  14265  of  this  artiole,  ex- 
cept as  herein  otherwise  provided,  when  in 
bulk,  packages,  or  other  containers  of  one 
(1)  pound  or  more,  shall  have  affixed  there- 
to, in  a conspicuous  place,  on  the  exterior 
of  the  container  of  such  agricultural  seeds, 
a plainly  written  or  printed  tag  or  label 
in  the  English  language,  stating: 

"(a)  Commonly  accepted  name  of  such  agricul- 
tural seeds, 

"(b)  The  approximate  percentage  by  weight  of 
purity;  meaning,  the  freedom  of  such  agri- 
cultural seeds  from  inert  matter  and  from 
other  seeds  distinguishable  by  their  appear- 
ance. 

* * * * * * 

"(e)  The  approximate  percentage  of  germina- 
tion of  such  agricultural  seeds,  (including 
hard  seed)  the  month  and  year  said  seeds  were 
tooted, 

"(f)  The  percentage  of  hard  seeds.  * " 

Lection  14269  makes  a similar  requirement  for  all  seed 
mixtures. 

Section  14270  provides  certain  exemptions  from  the  provi- 
sions of  the  Article,  but  it  is  not  material  to  a determina- 
tion of  the  question  involved. 

Section  14275  makes  a requirement  similar  to  the  provi- 
sions of  Section  14268,  supra,  relative  to  the  sale  of  vege- 
table seed. 
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An  amendment  to  this  law,  relating  to  seed  corn,  is  to 
be  found  in  Laws  of  1941,  page  304,  and  is  as  follows: 

, "Section  14279a.  No  j->erson  shall  sell, 

or  offer  to  sell,  or  expose,  or  distribute 
within  the  State  of  Missouri  any  seed  of 
field,  sweet  or  pop-corn,  labeled  or  rep- 
resented to  be  hybrid  corn,  for  seed  pur- 
poses, unless  such  seed  represents  the 
first  generation  of  a control  cross  in- 
volving one,  two,  three  or  four  different 
inbred  lines  of  corn  or  their  combinations, 
and  shall  be  restricted  to  seed  of  top 
crosses,  single  orosses,  three-way  crosses 
and  double  crosses.  These  in  turn  being 
defined  as  follows: 

"(a)  ’Top  Cross  Hybrid’  means  the  first 
generation  of  the  controlled  cross  between 
an  open  pollinated  corn  and  an  inbred. 

"(b)  'Uingle  Cross  Hybrid*  moans  the  first 
generation  of  a controlled  cross  between 
two  inbred  lines. 

”(o)  'Three-way  Cross  Hybrid'  means  the 
first  generation  of  a controlled  cross  be- 
tween a single  cross  and  an  inbred  line. 

"(d)  '.double  Cross  Hybrid’  means  the  first 
generation  of  a controlled  cross  between 
two  single  crosses. 

"The  inbred  lines  shall  mean  a distinct 
strain  developed  through  a period  of  not 
less  than  four  successive  generations  of 
self-pollination.  No  person,  firm  or  cor- 
poration shall  sell,  or  offer  to  sell,  or 
expose  for  .sale  or  distribute  in  the  Ctate 
of  Missouri,  any  hybrids  without  plainly 
marking  on  the  label,  or  on  the  package,  or 
in  the  bulk  lot  the  words  'top  cross  hybrid* , 
'single  cross  hybrid*,  'three-way  cross 
hybrid'  or  'double  cross  hybrid'  as  the  case 
may  be.  Laeh  and  every  package  or  bulk  lot 
of  hybrid  seed  corn  must  be  labeled  to  show, 
in  addition  to  the  information  required  by 
the  Uniform  deed  Law , the  name  or  number  by 
which  the  hybrid  is  designated," 
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Section  14278,  it.  8.  Mo.  1939,  makes  any  violation  of  the 
Article  a misdemeanor. 

The  foregoing  statutes  are  clear  and  unambiguous,  and  it 
is  considered  that  no  further  explanation  of  their  provisions 
is  necessary, 

Several  additional  sections  of  the  article  first  above 
mentioned  provide  for  the  enforcement  of  the  laws  referred  to. 
Section  14272,  R.  S,  Mo,  1939,  empowers  the  Commissioner  to 
make  reasonable  rules  and  regulations  to  enforce  .article  16, 
and  provides  for  the  establishment  of  a laboratory,  in  the  fol- 
lowing language: 

*i  * * * Provided  further , that  the  said  com- 
missioner shall  have  authority  to  maintain  a 
laboratory  with  necessary  equipment  within 
bienniul  appropriations,  and  is  authorized 
to  assign  any  of  his  employees  without  addi- 
tional salary  to  aid  in  the  administration 
of  this  article,  and  shall  further  be  re- 
quired to  secure  an  analyst  or  analysts  and 
other  necessary  employees  and  designate  rea- 
sonable remuneration  therefor,  for  the  prop- 
er enforcement  and  carrying  out  of  the  pro- 
visions of  this  article.  It  shall  be  the 
duty  of  the  said  commissioner  within  his  dis- 
cretion and  appropriations  to  publish  or 
cause  to  be  published  the  results  of  the  ex- 
amination, analysis  and  test  of  any  sample 
or  samples  of  agricultural  seed  or  mixture 
of  such  seed,  drawn  as  provided  for  in  this 
section,  together  with  any  other  information 
said  commissioner  may  find  advisable." 

Section  14273,  K*  8,  Mo.  1939,  sets  out  the  manner  in 
which  the  Commissioner  of  agriculture  my  obtain  samples  of  agrl 
cultural  seeds  within  tile  state,  and  is,  in  part,  as  follows: 

"It  shall  be  the  duty  of  the  said  commis- 
sioner or  his  authorized  agents  to  inspect, 
examine  and  make  analysis  of  and  test  any 
agricultural  seeds  sold,  offered  or  exposed 
for  sale  within  this  state  for  seeding. pur- 
poses within  this  state,  at  such  time  and 
place,  and  to  such  extent  as  said  commission- 
er may  determine.  *’  " "TEmphasi’s  ours » T 
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The  emphasized,  portion  or  the  lust  quoted  statute  obvi- 
ously vests  discretion  in  the  Commissioner  of  Agriculture  as 
to  the  number  and  type  of  analyses  to  be  nude  in  the  labora- 
tory of  the  department.  This  position  is  confirmed  by  a por- 
tion of  Section  14279,  li,  J.  no,  1909,  which  is  as  follows: 

"Any  citizen  of  this  state  shall  have 
the  privilege  of • submitting  to  the  com- 
missioner of  agriculture  samples  of  agri- 
cultural seeds  for  test  and  analysis,  sub- 
ject to  such  rules  and  regulations  as  nay 
be  adopted  by  said  c o/uiil ssionefl  ^ * *V " 
rimphasis  our  a.)"" 

Vie  have  found  no  decisions  in  this  state  giving  judicial 
interpretation  of  any  of  the  foregoing  sections. 


COHCLUCIOH 


summarizing  the  foregoing  statutory  provisions,  it  is 
our  opinion  that  the  Commissioner  of  figricultul*©  may  prescribe 
the  form  of  certificate  issued  to  citizens  of  this  atato,  and 
he  may  omit  from  such  certificate  the  variety  name  of  the  seed 
analyzed,  in  his  discretion.  The  Commissioner  stay  also  deter- 
mine the  extent  of  the  analysis  or  test  to  be  made  of  any  seed 
sold,  exposed  for  sale  or  submitted  to  him  by  any  citizen  of 
Missouri. 


liespeotf ully  submitted , 


APT.uOV  :>  o : 


JT7T  f .no  . 

Attorney  General 


IiOlUfiKT  L.  UYDCA 
Assistant  Attorney  General 
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PUBLIC  SCHOOL  RETIREMENT  ) Trustee  of  PSKS  cvppointed  "by  State 
SYSTEM:  ) Board  of  Education  Vh.  o is  resident 

of  school  district  included  in  re- 
tirement system  but  not  employee 
thereof,  is  qualified  to  hold  that 
office . 


April  10,  1946 


hr,  Uel  W*  Lamkin,  Trustee 
Public  School  Retirement  System 
State  Teachers  College 
Maryville , Mis a our i 


Dear  Mr,  Lamkinj 


Tie  hereby  acknowledge  receipt  of  your  request 
for  an  opinion,  which  reads  as  follows: 

"The  State  Board  of  Education,  as 
you  know,  named  me  to  serve  on  the 
Board  of  Trustees  of  the  Public 
School  Retirement  System  of  Missouri, 

I qualified  as  prescribed  by  the 
lav/,.  Since  I qualified,  the  General 
Assembly  passed  an  Act,  House  Bill 
648,  .which  the  Governor  signed,  with 
the  emergency  clause,  the  effect  of 
which  is  to  include  the  Toachers 
Colleges  of  the  State,  they  having 
been  expressly  excluded  under  the 
terms  of  the  original  bill, 

; "my  inquiry  is  as  to  whether  or  not 
I am  still  eligible  to  serve  as  a 
member  of  the  Board  of  Trustees, 

’’For  your  consideration,  may  I say 
that  for  nearly  twenty-five  years  I 
have  boon  employed  by  the  State 
Teachers  College  at  Maryville,  Mis- 
souri, 

"That  on  September  17,  '1945  the  Board 
of  Regents,  the  governing  body  of  the 
College,  passed  Resolution  Ho,  254, - 
from  which  the  following  paragraph  is 
quotod: 
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"no solution  y;-254 1 In  accordance 
with  the  previously  expressed 
wish  of  President  Uel  W.  Larakin, 
who  has  for  almost  a quarter  of 
century  faithfully  served  the 
College,  that  he  be  relieved  and' 
retired  from  the  duties  of  Pres- 
ident, it  is  doomed  by  the  Board 
wise  and  proper  that  his  wishes 
be  granted,  and  he  be  relieved 
from  such  duties, , That  he  be  re- 
tired as  President  Emeritus  on  a 
half-time  bas is  , in  accordance 
with  the  resolution  as  adopted  by 
the  Board  at  their  meeting  hold 
last  April  9,  1945,  That  such 
* retirement  to  become  effective 
December  1,  1945,  That  for  the 
present  the  only  duty  assigned  to 
him  Is  the  completion  of  the  V-12 
program  arid  final  audit. 

"The  law,  as  amended,  by  House  Bill  No, 
642,  fee,  1,  provides  that 

"'(3)  "Employee"  shall  be  synonymous 
with  the  term  "teacher"  as  herein- 
after defined.’ 

"’(-6)  "Teacher"  shall  mean  (one) 

* who  shall  teach  or  be  employed 

* on  a full  time  bas  Is , ’ etc, 

"’(0)  "Member"  shall  mean  a person 
who  holds  membership  in  the  retire- 
ment system.’ 

"The  .original  Act-II.  Bill  151,  provided 
for  a Board  of  Trustees  consisting  of 
five  persons,  two • of  whom  were  to  be 
elected  by  the  members  of  the  retirement 
system  and  two  to  be  appointed  by  the 
State  Board  of  Education,  Section  2,  (2) 

"Section  2,  (4)  of  the  Act  provided  that 
’Trustees  appointed  by  the  State  Board  of 
Education  shall  be  residents  of  school 
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districts  included  in  the  retirement 
system,  but  not  employees  of  such 
district.  Those  elected  shall  be 
members  of  the  retirement  system, ' 

"Under  the  definitions  cited  supra, 

’employee'  is  synonymous  with  'teacher, ' 

'Teacher'  is  defined  as  one  who  is 
employed  'on  a full  time  basis,*  Ily 
employment,  since  December  1,  1945,  has 
been  on  a half-time  basis, 

"I  am  not  anxious  to  stay  on  the  Board, 

I am  willing  to  do  so  in  order  to  ronder 
service  to  the  schools  of  the  State, 

But  there  should  be  no  question  as  to 
my  eligibility  if  I do  so," 

The  Board  of  Trustees  of  the  Public  School  Retire- 
ment System  is  composed  of  five  members  as  established  by 
Subsection  (2)  of  Section  2 of  House  Bill  151,  which  provides: 

"(2)  The  general  administration  and 
the  responsibility  for  the  proper 
operation  of  the  retirement  system 
ana  for  making  effective  the  provi- 
sions of  this  Act  are  hereby  vested 
in  a board  of  trustees  of  five  persons, 
as  follows:  (a)  two  persons  to  be 
appointed  as  trustees  by  the  State 
Board  of  Education;  (b)  two  persons  to 
. be  elected  as  trustees  by  the  members 
of  the  retirement  system;  (c)  the  State 
Superintendent  of  Public  Schools  or 
Commissioner  of  Education  who  shall 
serve  as  trusteo  by  virtue  of  his 
office," 

Your  request  Informs  us  that  you  were  appointed  by 
the  State  Board  of  Education.  Wo  believe  the  pertinent  part 
of  House  Bill  151  in  that  instance  to  be  Subsection  (4)  of 
Section  2 thereof,  which  states: 

"(4)  Trustees  appointed  by  the  State 
Board  of  Education  shall  be  residents 
of  school  districts  included  in  the 
retirement  system,  but  not  employees 
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of  such  districts , Those)  elected 
shall  bo  members  of  the  rotiroment 
system."  (Underscoring  ours.) 

House  Dill  642,  to  which  you  refer,  undertakes 
to  define  certain  terms  used  throughout  House  Dill  151  hut 
it  does  not ■ establish  the  prerequisites  to  becoming  a mem- 
ber of  the  Board  of  Trustees  as  an  appointee  of  the  ft ate 
Board  of  .Education. 

Fith  reference  to  Bubsoction  (4)  of  Section  2, 
supra,  you  are  a resident  of  the  "school  district  included 
in  the  retirement  system"  and  are  not  an  employee  of  such 
district,  which  we  believe  satisfies  the  qualifications  sot 
out  in  the  last  mentioned  subsection. 


Conclusion 

It  is,  therefore,  the  opinion  of  this  department 
that  under  Subsection  (4)  of  Section  2 of  House  Bill  151, 
one  who  is  a resident  of  a school  district  but  not  an  em- 
ployee of  such  district  Is  qualified  to  be  appointed  by 
the  State  Board  of  Education  as  a Trustee  of  the  Public 
School  Retirement  System. 


Rospoctfully  submitted, 


J.  MARTIN  ANDERSON 
Assistant  Attorney  General 


APPROVED : 


J.  E,  TAYLOR 
Attorney  General 
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SCHOOLS:  Paragraph  4,  Section  10029,  R*  So  Mo*  1939,  does  not 

give  the  Board  of  Nurse  Examiners  any  power  or  control 
NURSES:  over  schools  and  classes  of  nursing  not  accredited  or 
registered* 


July  20,  1946 


Miss  Laura  Layher,  R.  N * 

Executive  Secretary 

Missouri  State  Board  of  Nurse  Examiners 
Jefferson  City,  Missouri 

Dear  Madam: 

Receipt  is  acknowledged  of  your  letter  in  which  an  official 
opinion  was  requested  of  the  Attorney  General*  Your  letter  reads 
as  follows: 

"The  State  Board  of  Nurse  Examiners  desires 
the  opinion  of  the  Attorney-General  on  the 
Interpretation  of  the  Nurse  Practice  Act, 

June  9,  1939,  Section  10029,  Subdivision  4, 

Page  4 * 

"The  Board  is  especially  interested  in  Sub- 
division 4,  Page  4 of  the  law  as  it  pertains 
to  the  inspection  of  ‘all  schools  and  classes 
of  nursing  in  the  State*  and  the  Board  desires 
to  know  what  powers  it  has  to  exercise  over 
•schools  and  classes  of  nursing  in  the  State* 
which  it  does  not  accredit  or  register  and 
whose  curriculum  and  standards  it  does  not 
outline  and  recommend." 

The  question  contained  in  your  request  is:  "What  control 
does  the  State  Board  of  Nurse  Examiners  have  over  schools  and 
classes  of  nursing  in  the  State  which  it  does  not  accredit  or 
register  under  the  provisions  of  Paragraph  4,  Section  10029, 

R*  S«  Mo*  1939?" 

The  Nurse  Practice  Act,  incorporated  as  Chapter  61  in  the 
Revised  Statutes  of  Missouri,  1939,  establishes  a State  Board 
of  Nurse  Examiners,  and  empowers  that  Board  to  accredit  and 
register  schools  of  nursing  which  apply  for  registration,  adopt 
and  appoint  the  curricula  and  standards  to  be  followed  by  schools 
that  the  Board  accredits  and  registers,  and  to  examine  and  license 
applicants  to  practice  as  nurses  who  meet  the  prescribed  qualifi- 
cations. 


Miss  Laura  Layher 


Section  10029  sets  out  the  powers  and.  duties  of  the  officers 
of  the  Board  of  Nurse  Examiners.  However,  Paragraph  4 pertains 
to  the  powers  and  duties  of  the  Board  itself,  and  further,  pro- 
vides for  the  employment  of  an  inspector  and  educational  director, 
and  prescribes  her  duties.  Paragraph  4,  Paction  10029,  reads  as 
follows: 

/ 

”4.  The  board  shall  outline  and  recommend 
curricula  and  standards  to  be  followed  by 
such'  schools  of  nursing  as  the  board  shall 
accredit  and  register;  shall  inspect  all 
schools  and  classes  of  nursing  in  the  State; 
shall  advise  with  and  make  recommendations 
to  the  directors  of  schools  of  nursing  con- 
ducting schools  or  classes  in  the  State  as 
to  courses  and  methods  of  theoretical  and 
practical  instruction  and  standards;  shall 
employ  and  fix  the  compensation  of  a quali- 
fied person  licensed  as  a registered  nurse 
under  this  article  as  inspector  and  educa- 
tional director  to  act  as  chief  examiner 
in  the  preparation  of  questions  and  grading 
of  examination  papers,  and  to  inspect  all 
schools  and  classes  of  nursing  in  the  State, 
and  to  report  to  the  board  her  findings  and 
recommendations,  such  inspector  to  have  no 
further  authority  except  to  report  her  find- 
ings to  the  board  and  to  perform  such  other 
duties  as  may  be  provided  by  the  provisions 
of  this  chapter  not  Inconsistent  with  the 
general  law.”  (Emphasis  ours) 

Under  Paragraph  4,  supra,  certain  functions  of  the  Board  are 
listed.  It  is  stated  that  "the  Board  shall  outline  and  recommend 
curricula  and  standards  to  be  followed  by  such  schools  of  nursing 
as  the  board- shall  accredit  and  register.”  This  provision  gives 
the  Board  considerable  power  to  regulate  the  operation  of  certain 
schools  by  permitting  it  to  prescribe  the  standards  and  establish 
the  curricula  for  such  schools.  However,  it  is  significant  that 
such  control  is  clearly  limited  to  schools  accredited  and  registered 
by  the  Board,  and  it  appears  that  the  legislature  was  silent  in  em- 
powering the  Board  to  exercise  the  same  degree  of  control  over  other 
schools  of  nursing  not  accredited  and  registered  by  the  Board. 

In  oonstruir^g  Section  10029,  supra,  it  is  necessary  that  we 
consider  and  give  effect  to  other  statutes  relating  to  the  same 
subject  matter*  V?halen  v.  Buchanan  County,  111  S.  W.  (2d)  177, 

342  Mo-.  33. 

Section  10028,  R.  S.  Mo.  1939,  which  also  pertains  to  the 
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duties  of  the  Board  of  Nurse  Examiners,  in  part,  provides: 

’'The  Board  shall  make  rules  and  regulations  not 
inconsistent  with  this  chapter  and  the  general 
laws  that  govern  its  proceedings ; shall  adopt 
a seal;,  shall  establish  a system  of  inspection 
of  schools  of  nursing  in  Missouri;  shali  adopt 
and  appoint  curricula  and  standards  to  be  fol- 
lowed  by  schools  of  nursing  "as  shall  w ish  to  be 
accredited  by" and  shall  apply  for  registration 
with  the  board;  shall  register  as  accredited 
such  schools  as  shall  meet  the  requirements  of 
board  as  to  courses,  standards  and  management 
and  pay  to  the  board  an  annual  fee  of  fifteen 
dollars  ($15.00);  # *-  -“-tt  (Emphasis  ours) 

Under  this  section  the  Board  may  require  schools  desiring  to 
become  accredited  and  registered  to  comply  with  the  standards  and 
curricula  adopted  and  appointed  by  the  Board*  However,  the  Board* s 
power  over  such  schools  is  limited  to  denying  them  registration 
as  an  accredited  school  should  they  not  possess  the  qualifications 
required  by  the  Board.  The  Board, under  this  section,  exercises  no 
other  control  over  the  operation  of  schools  not  accredited  or 
registered. 

In  connection  with  the  two  sections  cited,  attention  is 
directed  to  Section  10034,  R,  S.  Mo.  1939,  which,  in  part,  provides: 

’’The  Board  shall  admit  to  examination-  for  license 
to  practice  as  a nurse  any  applicant  who  shall  pay 
a fee  of  ten  dollars  ($10.00)  and  shall  submit  to 
the  Board  satisfactory  written  evidence,  verified 
by  oath,  if  required,  that  said  applicant: 

-;<•  -* 

”4*  Has  since  the  year  1927  graduated  from  an  ac- 
credited school  of  nursing  giving  a three-year 
course  of  instruction,  (or  has  graduated  previous 
to  1927  from  an  accredited  school  of  nursing  giving 
at  least  a two-year  course  of  instruction),  in 
which  course  of  instruction  the  theory  taught  shall 
have  been  proportioned  to  practice  in  a hospital 
to  the  satisfaction  of  the  board.  * •>'*" 

Under  this  section  the  only  persons  who  are  permitted  to  take 
the  examination  for  a license  to  practice  nursing  are  those  possess- 
ing certain  qualifications,  among  which  they  must  have  graduated 
from  an  accredited  school  of  nursing.  This  could  only  mean  schools 
which  have  been  accredited  and  registered  by  the  Board  and  which 
possess  the  standards  and  curricula  adopted  and  appointed  by  the 
Board. 
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It,  therefore,  seems  that  the  Board  of  Nurse  Examiners  should 
only  he  concerned  with  schools  of  nursing  in  the  State  which  have 
been  accredited  and  regie to red  by  the  Board,  or  those  which  de- 
sire to  become  accredited  and  registered,  and  have  submitted 
the  necessary  applications. 

Section  10028,  supra,  further  provides  that  the  Board  shall 
establish  a system  of  inspection  of  schools  of  nursing  in  Mis- 
souri, and  in  this  connection  Section  10029,  Par.  4,  supra,  fur- 
ther provides  that  the  Board  shall  inspect  schools  and  classes 
of  nursing* 

The  word  "inspect”  is  defined  in  Volume  44,  C.  J.  S*,  p.395, 
as  follows: 

,fA  term  in  common  use,  having  a well  defined  and 
generally  understood  meaning,  and  defined  as  to 
examine'  for  the  purpose  of  determining  quality, 
detecting  what  is  wr ohg , and  the  like;  to  examine, 
to  view  cloe  ely  and  critically,  especially  in 
order  to  ascertain  quality  and  condition,  to  de- 
tect errors,  etc.;  * * 

Since  the  Board  is  only  empowered  to  adopt  and  appoint  the 
standards  and  ourioula  of  schools  which  It  accredits  and  registers 
and  to  require  schools  desiring  to  become  accredited  and  registered 
to  meet  such  standards  and  curricula,  its  authority  to  inspect 
schools  must  fall  within  the  ambit  of  its  power  to  control  schools 
of  nursing*  Consequently,  the  Board  of  Nurse  Examiners  can  only 
inspect  schools  of  nursing  within  the  State  which  it  has  ac- 
credited and  registered,  or  which  may  desire  to  become  accredited 
and  registered,  and  have  made  proper  application  therefor. 

There  is  no  provision  in  the  Nurse  Practice  Act  which  gives 
the  Board  of  Nurse  Examiners  the  right  to  adopt  and  appoint 
standards  and  curricula,  inspect  or  in  any  way  control  the 
operations  of  schools  of  nursing  in  the  State  whioh  it  has  not 
accredited  and  registered,  or  which  have  not  applied  for  registra- 
tion. 

In  the  case  of  Sayles  v.  Kansas  City  .Structural  Steel  Co., 

128  S,  W.  (2d)  1046,  344  Mo.  '/57,  the  court  said  at  S.  W.  l.c. 

1051: 


’’Statutes  are  to  be  construed,  if  possible,  so 
as  to  harmonize  and  give  effect  to  all  of  their 
provisions.  Gasconade  County  v.  Gordon,  241  Mo. 
569,  145  S.  W.  1160,  ’and  provisions  not  therein 
found  plainly  written  or  necessarily  implied 
from  what  is  written  will  not  be  imparted  or 
interpolated  therein  in  order  that  the  existence 
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of  such  right  may  be  made  to  appear  when  other- 
wise, upon  the  face  of  said  act,  it  would  not 
appear,’  # * 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  under 
the  provisions  of  Paragraph  4,  Section  10029,  Chapter  61,  R,  S. 
Mo,  1939,  the  State  Board  of  Nurse  Examiners  is  specifically 
limited  in  its  power  to  adopt  and  appoint  the  standards  and 
curricula  of  schools  and  classes  of  nursing  to  those  which  are 
accredited  and  registered  by  the  Board.  Under  Section  10028, 

R.  S.  Mo.  1939,  the  Board  may  require  schools  and.  classes  of 
nursing  which  have  applied  for  registration  to  match  the  stand- 
ards and  curricula  which  it  prescribes.  The  provision  empower- 
ing the  Board  to  inspect  schools  and  classes  of  nursing  is  only 
applicable  to  schools  and  classes  which  it  has  accredited  and 
registered, or  which  have  made  application  for  registration. 

Respectfully  submitted. 


RICHARD  P.  THOMPSON 
Assistant  Attorney  General 


APPROVED! 


J.  E.  TAYLOR 

Attorney  General 
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SCH0OLS: 


Interpretation  of  the. meaning  of  "actual  and 
^necessary  traveling  expenses"  as  applied  to 
county  superintendent  of  schools. 


June  25,  194G 


/ 


Honorable  Ilarry  T.  Limerick,  Jr. 
Missouri  House  of  Representatives 
Jefferson  City,  Missouri 


Dear  Sir: 


We  hereby  acknowledge  receipt  of  your  letter  requesting 
an  opinion  of  this  department,  as  follows: 

"Senate  Committee  Substitute  for  Senate 
Bill  Ho,  41  passed  by  the  Sixty- third 
G0neral  Assembly  pertained  to  travel 
allowance  for  the  office  of  County  Super- 
intendent of  Schools, 

"House  Committee  Substitutes  for  House 
Bills  No.  771,  No,  770,  and  No.  910,  re- 
tained the  same  wording  for  counties  of 
the  fourth  class,  third  class,  and  first 
class  respectively,  with  House  Bill  No. 

900  pending  for  counties  of  the  second 
class. 

"What  is  meant  by  the  phrase  ’actual  and 
necessary  traveling  expenses’?  Does  it 
include  lodging  and  meals? 

"Would  it  permit  payment  of  traveling  ex- 
penses to  professional  meetings  which 
the  county  superintendent  would  properly 
be  expected  to  attend?" 

Your  letter  presents  two  distinct  questions  for  opinion. 
First,  is  lodging  and  meals  a part  of  "actual  and  necessary 
traveling  expenses"  of  a county  superintendent  of  schools; 
and,  second,  Is  the  county  superintendent  of  schools  entitled 
to  reimbursement  under  the  above  quotation  in  attending  pro- 
fessional meetings?  This  opinion  will  take  each  up  separately 
in  the  order  presented. 


Hon.  Harry  T.  Limerick,  Jr 


(2) 


We  have  been  unable  to  find  any  cases  in  this  juris- 
diction that  have  construed  the  meaning  of  the  phrase 
"actual  and  necessary  traveling  expenses"  so  it  will  be 
necessary  that  we  not  only  look  to  the  courts  of  our  state, 
but  also  to  the  courts  of  other  states,  for  the  answer  to 
our  first  question. 


In  the  Lew  Mexico  case  of  State  ex  rel.  Scott,  Dist. 
Atty.,  v.  McClure,  et  al..  District  Judges,  143  Pac . 477,  a 
District  Attorney  was  attempting  to  collect  reimbursement 
for  board  and  lodging  while  in  the  discharge  of  official 
duties.  A Hew  Mexico  statute  provided  "that  the  actual 
traveling  expenses  of  district  attorneys,  incurred  while  in 
the  discharge  of  their  duties,  shall  be  paid  by  the  county 
-»  *.M  The  Supreme  Court  of  Lew  Mexico  held,  at  1,  c,  478: 


"*  We  are  clearly  of  the  opinion 
that  such  items  are  proper  charges 
against  the  several  counties,  when  the 
same  arise  by  reason  of  necessity  of 
the  district  attorney's  traveling  upon 
public  business  of  the  counties  against 
whom  the  charge  is  made.  * * •»  » •*  -*w 


In  the  case  of  State  ex  rel.  Tim.  Birmingham  v.  George 
Hackmann,  State  Auditor,  276  Mo.  504,  the  court  did  construe 
the  meaning  of  the  words  "all  necessary  traveling  expenses." 
Here  the  State  Game  and  Fish  Commissioner  attempted  to 
collect  for  hotel  bills  while  discharging  his  official  duties 
away  from  his  residence,  but  the  State  Auditor  refused  to  pay 
him,  saying  that  the  hotel  bills  should  not  be  included  under 
the  phrase  "all  necessary  traveling  expenses,"  In  holding 
that  the  State  Auditor  should  pay  these  hotel  bills  the  court 
states,  at  1.  c.  508: 


But  as  it  is  there  is  absolutely 
no  excuse  for  the  refusal  to  audit  and 
allow  these  expenses,  which  are  amply 
provided  for  both  by  the  law  creating 
the  office  and  prescribing  the  duties, 
and  the  Appropriations  Act  covering  the 
expense  of  the  office. 

"A  case  as  plain  as  this  should  have 
been  disposed  of  without  recourse  to  the 
courts.  •*  •»  :c-  -»  ” 
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It  might  "be  argued  that  "traveling  expenses  " refer  to 
expenses  only  incurred  for  a manner  of  conveyance,  and  must 
he  strictly  construed  in  favor  of  the  state.  This  question 
v/as  answered  in  the  California  case  of  Corbett  v.  State  Board 
of  Control,  et  al,,  204  Pac.  823,  whore  the  court  states,  at 
1.  c,  824: 


"If  the  meaning  of  the  phrase  traveling 
expenses*  prevents  its  application  to 
anything  except  expenses  paid  for  some 
kind  of  locomotion  or  conveyance,  doubt- 
less this  interpretation  might  be  sustained. 

But  it  is  a familiar  rule  of  statutory  in- 
terpretation that  words  and  phrases  are 
construed  according  to  the  approved  usage 
of  the  language,  and  that  words  of  common 
use  are  to  be  taken  in  their  ordinary  and 
general  sense.  Gross  v.  Fowler,  21  Cal.- 
396;  Pol*  Code,  Sec.  16.  Ever  since  the 
year  1878  the  law  has  provided  that  the 
members  of  the  Supreme  Court  shall  be  al- 
lowed their  1 actual  traveling  expenses' 
in  going  to  and  from  their  respective  places 
of  residence  to  attend  the  sessions  of  the 
court.  It  has  been  the  universal  practice 
for  that  period  to  allow  the  members  and 
officers  of  that  court,  not  only  their  rail- 
road fare,  but  also  their  hotel  bills  during 
the  time  of  their  attendance  on  the  sessions. 

The  phrase  quoted  lias  always  been  understood 
to  include  these  expenses.  * * •»  ■:>  » •»  •» 

From' what  has  been  said  above,  it  seems  very  clear  to 
us  that  the  phrase,  ’’actual  and  necessary  traveling  expenses" 
would  include  board  and  lodging  in  addition  to  actual  expenses 
for  a manner  of  conveyance  from  the  place  of  the  statutory 
business  office  to  the  place  that  one  must  go  to  discharge 
his  official  duties. 

It  lias  long  been  held  by  the  courts  of  this  state  that 
before  a public  officer,  claiming  compensation  or  fees  for 
official  duties  performed,  may  receive  payment  for  same  he 
must  point  out  the  statute  authorizing  such  payment.  Nodaway 
County  v.  Kidder,  344  Mo.  795,  129  S.W.  (2d)  857;  Ward  v. 
Christian  County,  341  Mo.  1115,  111  S.W.  (2d)  182. 


lion,  Harry  T , Limerick,  Jr 
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The  courts  of  our  state  have  considered  interpretation 
of  statutes  by  public  officers  charged  with  their  execution 
as  a factor  in  determining  the  intention  of  the  General  Assem- 
bly, State  ex  rel,  Barratt  v.  First  National  Bank,  297  Mo. 

397,  249  S,W,  619,  Public  officers  are  expected  to  attend 
certain  professional  meetings  in  order  that  they  might  increase 
their  knowledge  of  the  affairs  which  may  come  to  their  official 
attention,  and,  in  so  doing  better  serve  the  public.  We  assume 
it  is  thi3  type  of  meeting  you  are  referring  to  in  your  letter 
in  addition  to  those  meetings  that  are  specifically  set  out  in 
Article  14,  Chapter  72,  R.  S,  Ho,  1939,  In  the  California 
case  of  Corbett  v.  State  Board  of  Control,  et  al. , supra,  the 
Supreme  Court  said  it  was  the  universal  practice  by  the  state 
to  allow  hotel  bills  sis  a part  of  traveling  expenses,  and, 
since  ’’words  and  phrases  are  construed  according  to  the  approved 
usage  of  the  language”  the  Legislature  Intended  for  the  hotel 
bills  to  be  a part  of  traveling  expenses.  Following  the  same 
reasoning,  the  General  Assembly  of  Missouri,  knowing  that  public 
officers  have  been  collecting  traveling  expenses  for  the  type  of 
meetings  mentioned  above,  did  not  attempt  to  limit  the  traveling 
expenses  of  the  county  superintendent  of  schools  in  House  Bills 
Nos.  771,  770  and  916,  House  Bill  No.  900  in  its  perfected  form 
as  of  this  date,  or  Senate  Bill  No.  41.  So,  therefore,  we 
should  construe  the  language  of  these  bills  according  to  the 
approved  usage  and  allow  the  County  Superintendent  of  Schools 
actual  and  necessary  traveling  expenses  to  meetings  that  have 
been  deemed  proper  to  attend  by  past  practice. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  (1)  that 
the  county  superintendent  of  schools,  in  collecting  his  "actual 
and  necessary  traveling  expenses"  as  provided  by  House  Bills 
Nos.  771,  770  and  916,  House  Bill  No.  900  in  its  perfected 
form  as  of  this  date,  or  Senate  Bill  No.  41,  may  collect  for 
board  and  lodging  in  addition  to  his  actual  expenses  for  con- 
veyance; and  (2)  that  he  may  be  reimbursed  for  his  "actual 
and  necessary  traveling  expenses"  for  those  meetings  that  it 
is  necessary  for  him  to  attend. 

Respectfully  submitted. 


APPROVED:  PERSHING  WILSON 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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AFFIDAVITS : ' 


An  attorney- in-fact  may  not  swear  to  the  registration 
alnd  anti-trust  affidavit  of  a corporation  under  Sec* 
1.19,  page . 472,  Laws  of1  Mo.,  1943.  Exception  found  in 
this  section  not  applicable  under  the  facts  presented. 


January  3, 


1940 


b 


FILED 


Mr,  Kuosell  Maloney 
Corporation  Supervisor 
Office  of  Socretary  of  State 
Jefferson  City,  Missouri 


Lear  Sir: 


Receipt  of  your  request  for  an  opinion  is  hereby 
acknowledged,  which  reads  as  follows: 

"Mr,  L«  11,  Gifford  has  presented  the 
annual  report  and  anti- trust  affidavit 
of  the  0,  K,  harry  Ctool  Company,  a 
Missouri  corporation,  and  the  company's 
check  in  the  sum  of  f 40 .00,  the  fee  for 
filing  such  instruments  in  the  month  of 
December,  noth  reports  are  sworn  to  by 
L.  ll.  Gifford  as  Attorney- In-Fact  and  I 
have  onclosod  photostatic  copy  of  the 
instrument  which  purports  to  clothe  Mr. 

Gifford  with  authority  to  execute  the 
annual  report  and  anti- trust  affidavit, 

"Section  119,  page  442,  Laws  of  Missouri 
1943,  in  substance  provides  that  those 
instruments  shall  be  sworn  to  by  the 
President,  Vice-President,  the  Secretary 
or  fronsuror  of  the  corporation.  Since 
this  section  has  been  the  law  wo  have  re- 
quired the  signatures  of  one  of  the  above 
designated  officers.  We  aro  informed 
that  this  corporation  is  more  or  less 
defunct  and  the  only  remaining  officer, 
tho  President,  has  movod  away  and  has  re- 
fused to  respond  to  the  recuost  that  she 
execute  tho  affidavits.  It  is  stated  that 
very  little,  if  any,  assets  romain  and  in 
duo  course  of  time  tho  corporation  will  bo 
dissolved,  however,  thoro  aro  some  assets 
that  villi  need  to  bo  transferred  to  the 
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now  corporation  and  for  that  reason 
they  wish  to  keep  the  existing  corpora- 
tion in  good  standing, 

"It  would  seem  that  it  was  not  the  pur- 
pose of  the  Legislature  to  hamper  the 
filing  of  those  reports,  hut  rathor  to 
encourage  such  filings,  I would,  there- 
fore, appreciate  an  opinion  on  this  sub- 
ject at  the  earliest  possible  dato  as  we 
havo  agrood  to  hold  the  fully  executed 
1945  annual  report  and  anti-trust  affi- 
davit awaiting  your  opinion,” 

we  note  that  Lection  119  referred  to  in  your  letter 
is  to  bo  found  on  page  472,  Laws  of  Missouri,  1943,  and  pro- 
vides that, 

"I ho  registration  and  anti-trust  affi- 
davit in  this  Act  required  shall  be 
sworn  to  before  any  officer  having  a 
seal  authorized  to  administer  oaths,  by 
the  president,  a vice-president,  the 
secretary  or  treasurer  of  such  corpora- 
tion, ’ Irene vo r any  corporation  is  in 
the  hands  of  an  assignee  or  receiver,  it 
shall  bo  the  duty  of  such  assignee  or 
receiver,  or  one  of  them,  if  thero  be 
more  than  one,  to  register  such  corpora- 
tion and  otherwise  comply  with  the  require- 
ments of  this  Act," 

It  is  true  that  anti- trust  legislation  is  enacted  for 
the  protection  of  the  public  and  when  public  rights  are  involved 
it  is  propor  to  construe  such  legislation  liborally  in  favor  of 
the  public  and  against  trusts  and  combines.  However,  as  is  hold 
in  the  case  of  'Toledo  P*  & \7*  h,  R,  v,  Stover,  GO  Fed,  Supp,  587, 
1.  c,  503; 

"A  statute  which  directs  performance 
of  a certain  thing  in  a certain  manner, 
bears  the  implication  that  the  action 
taken  shall  not  bo  carried  out  otherwise 
than  as  directed  nor  by  a dlfforont  person," 

A similar  rule  stated  by  the  United  States  Supreme  Cour 
in  the  case  of  Botany  Worsted  Mills  v.  United  States,  273  U,  S. 
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232, 


49  2 up,  Ct,  129,  122,  73  Lav;  Ed, 


579,  holds: 


"When  a statute  limits  a thing  to  be 
done  in  a particular  mode , it  includes 
the  negative  of  any  other  mode,  Raleigh 
otc.,  li,  R,  Oo,  v,  Reid,  13  V ail, -269, 

270,  20  Law  Ed,  570;  Scott  v i Ford,  52 
Ore,  288,  296,  97  P,  99." 

This  is  but  another  way  of  stating  the  well-known  rule 
that  "the  expression  of  one  thing  is  the  exclusion  of  another," 
as  found  mo3t  recently  in  the  case  of  State  v.  Smith,  111  S,  W, 
(2d)  513,  1,  c,  514, 


In  the  present  situation  wo  have  a statuto  which 
directs  the  performance  of  a certain  thing  in  a particular 
manner,  that  is,  that  the  registration  and  anti- trust  affidavit 
shall  bo  sworn  to  by  the  president,  a vico-prosldent , the  sec- 
retary or  treasurer  of  a corporation  and  such  provision  bears 
the  implication  that  the  action  taken  shall  not  be  carriod  out 
otherv/lso  than  as  directed  nor  by  a different  person. 


Although  wo  fool  that  the  principal  cuostion  has  been 
covered  by  the  foregoing  it  is  well  to  noto  the  exception  in 
Section  119,  page  472,  Laws  of  Missouri,  1943,  supra,  concerning 
the  duty  of  an  assignee  or  receiver  of  a corporation  "to  register 
such  corporation  and  otherwise  comply  with  the  requirements  of 
this  Act." 


Ve  are  informed  by  your  letter  that  the  present  corpora- 
tion has  not  been  dissolved.  In  the  absence  of  a statement  or 
showing  that  there  has  been  an  assignment  or  that  the  corporation 
is  in  roceiv.orship  there  can  bo  no  application  of  the  rulo  pre- 
sented by  the  exception  noted.  Mr.  L.  it,  Clifford  is  not  identi- 
fied as  one  of  the  required  officers  of  the  corporation  nor  a3 
an  assignee  or  receiver  but  rather  as  an  attomey-in-f act  with 
stipulated  powers  -concerning  the  management  of  the  affairs  .of  the 
company,  among  which  stipulated  powers  Is  not  to  be  found  the 
authority  to  swear  to  the  registration  and  anti-trust  affidavit. 


C one lus i on 


We  are,  therefore,  of  the  opinion  that  Lection  119,  page 
472,  Laws  of  Missouri,  1943,  requiros  tho  prosident,  a vice- 
president,  the  secretary  or  treasurer  of  a corporation  to  swear 
to  the  registration  and  anti-trust  affidavit  of  tho  corporation 
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and.  an  attorney-in-fact  may  not  ’00  substituted,  to  execute  such 
instruments . 

Vo  are  of  the  further  opinion  that  the  facts  prosentod 
do  not  bring  this  corporation  within  the  exception  found  in 
Section  119,  page  472,  Laws  of  Missouri,  1945,  whereby  an  assignee 
or  rocoivor  of  a corporation  is  authorised  to  register  such  cor- 
poration and  otherwise  comply  with  the  requirements  of  this  let. 


Ro  s p 0 c t f ully  s ubm i 1 1 0 d , 


J.  MAi-iTr.  Ai-iDiiiiSOI'i 
Assistant  Attorney  General 


AfPllOVED* 


J.  h.  TAILOR 
Attorney  General 
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CRIMES  AND " PUNISHMENTS : Obtaining  money  oy  false  pretenses j 

oppression  in  office;  exacting 
illegal  fees  by  sheriff*  officer 
- ' accepting  bribe. 


Honorable  Russell  Malle tt 
P r o a e c u ting  A 1 1 o r n o y 
Jasper  County 
Joplin,  Missouri 


-ear  Sir: 

This  department  is  in  receipt  of  your  request  for  an 
opinion,  based  upon  the  following  facts: 

"A  Grand  Jury  has  bo  Gil  C cl  lied  in  . 

Jasper  County  for  the  purpose  of  in- 
vestigating reports  about  our  sheriff 
and  his  deputies  victimizing  inmates 
of  the  County  Jail,  some  of  whom  have 
been  sent  to  the  penitentiary*  Nu- 
merous rumors  have  come  back  to  us 
that  prisoners  who  have  been  kept  in 
the  County  Jail  have  stated  that  they 
were  victimized  by  the  Sheriff  or  his 
deputies  and  it  is  reported  by  rumors 
only,  as  far  as  I am  concerned,  a 
great  many  convicts  have  made  those 
statements. 


"The  nature  of  the  complaints  that 
have  come  to  me  are: 

"1.  That  the  Sheriff  exacted  large 
sums  of  money  from  the  prisoners  prom- 
ising that  he  would  get  them  paroles*. 

"2,  That  the  Sheriff  and  his  jail- 
ers have  been  charging  fees  to  permit- 
prisoners  to  leave  cells  and  to  get 
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Into  the  bullpen  where  they  have  more 
freedom  and  better  quarters  and  charg- 
ing them  additional  fees  for  being 
trusty  where  the  accomodations  are 
still  better. 

"I  would  like  for  you  to  submit  to 
me  an  opinion  as  to  what  Is  the  best 
and  most  severe  charge  that  could  be 
returned  in  an  indictment  against  the 
Sheriff  and  his  deputies  in  case  the 
Grand  Jury  sees  fit  to  indict  them. 


It  is  our  opinion  that  complaint  Ho,  1 could  be  prose- 
cuted under  Section  4487,  R.8.A.,  which  is  the  section  making 
the  obtaining  of  money  or  goods  by  false  .pretenses  a crime. 
Said  section  is  in  part  as  follows: 

’’Every  person  who,  with  intent 
to  cheat  or  defraud  another,  shall 
designedly,  by  color  of  any  false 
token  or  writing,  or  by  any  other 
false  pretense,  * ■>:-  obtain  from 

any  person  any  money,  personal  prop- 
erty, right  in  action  or  other  valuable 
thing  or  effects  whatsoever,  •>:-  * 

shall  upon  conviction  thereof  be  pun- 
ished in  the  same  manner  and  to  the 
same  extent  as  for  feloniously  stealing 
the  money,  property  or  thing  so  obtained." 


'The  Supreme  Court  of  Missouri,  in  the  case  of  State  vs. 
Wren,  333  Mo.  575,  held  that  a similar  offense  was  covered  by 
this  statute.  In  this  case  the  indictment  charged  that  the 
defendant  obtained  money  by  promising  the  victim  that  he  would 
get  him  a position  on  the  police  force  for  a consideration  of 
5175.  The  court,  in  holding  the  Indictment  sufficient,  said 
at  l.o.  578: 


"The  indictment  is  drawn  under  Sec- 
tion 4095,  Revised  Statutes  1929  (4  Mo* 
Stat.  Ann.  p.  2894),  making,  it  a crime 
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for  any  person,  with  intent  to  cheat 
or  defraud  another,  designedly,  by  any 
false  token  or  writing,  or  by  any  other- 
false  pretense,  to  obtain  from  any  per- 
son money  or  property.  The  false  pre- 
tense, to  come  within  the  statute,  must 
be  as  to  an  existing  or  pact  fact,  not 
a promise  as  to  something  to  take  place 
in  the  future.  * * «■  ■■■  * o-  -;i- 


" -Sr  .*;<•  *::•  The  indictment  further 
charges  that  defendant  represented  that 
if  Roods  would  pay  him  ^175  he.  would 
have  him  put  in  the  next  school  of  in- 
struction and  get  him  on  the  police 
force,  thereby  implying  and  giving  woods 
to  understand  that  he  had  sufficient 
influence  or  power  to  do  so,  a 


"In  our  opinion  the  indictment  in 
this  case  charges  facts  sufficient  to 
constitute  an  offense  under  the  statute 
and  the  fact  that  coupled  with  the 
alleged  false  pretenses  as  to  existing 
facts  there  is  an  allegation  of  a prom- 
ise to  he  carried  out  in  the  future 
does  not  invalidate  the  indictment," 


In  dealing  with  the  question  of  the  sufficiency  of  the 
false  pretenses  or  representations  in  the  Wren  case,  the  court 
said  at  l.c*  581:  , 

"In  the  motion  to  quash  there  is 
the  further  assignment  that  the  in- 
dictment is  so  vague  and  indefinite 
as  not  to  advise  defendant  of  the 
charge  preferred  against  him*  defend- 
ant has  not  briefed  this  point.  If  it 
means  that  the  alleged  false  represen- 
tations are  not  stated  with  sufficient 
definiteness  the  answer  is  they  are, 
presumably,  set  out  as  defendant  made 
them,  that  being  necessary  in  order  to 
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avold  variance  between  allegation  and 
proof*  . If  defendant  was  not  as  specific 
in  his  statements  to  hoods  as  ho  might 
have  been  it  hardly  lies  in  his  mouth  to 
complain  because  hi a victim  did  not  re- 
quire of  him  a mono  specific  false  pre- 
tense* It  wa3  sufficiently  specific  to 
induce  in  hoods'  mind  the  understanding 
and  belief  it  was  designed  to  produce 
and  to  get  Woods'  money,  * -»  *«•  ft" 


In  view  of  the  holding  in  the  Wren  case,  the  defendant 
could  be  prosecuted  under  the  facta  set  out  In  complaint  ho*  1, 
if  the  representation  was  made  in  such  a way  as  to  lead  the 
victim  to  believe  the  defendant  could  obtain  a parole  for  him 
and  upon  the  strength  of  such  representation  and  belief  gave 
the  defendant  his  money  or  property. 

The  punishment  for  the  above  offense  would  depend  upon 
the  amount  of  money  obtained  by  the  defendant*  If  It  was  under 
|30,  Section  4469,  R.S.A.,  defining  potty  larceny  and  its 
puni aliment,  would  apply*  If  the  amount  obtained  was  over  S30* 
Section  4456,  a.S.A,,  defining  grand  larceny,  and  Section  4457, 
R • S . A • , defining  the  punishment  for  grand  larceny,  would  be 
applicable. 

It  Is  our  opinion  that  complaint  ho,  2 could  be  prosecuted 
under  Section  4339,  R.S,A»,  titled  "Oppression  in  office," 
which  is  as  follows: 

• "Every  person  exercising  or  holding 
any  office  of  public  trust  who  shall  be 
guilty  of  willful  and  malicious  oppres- 
sion, partiality,  misconduct  or  abuse 
ef  authority  In  his  official  capacity 
or  under  color  of  his  office,  shall,  on 
conviction,  be  deemed  guilty  of  a mis- 
demeanor*" 


Also,  under  Section  4542,  R.S.A.,  titled  "Exacting  illegal 
fees,"  which  is  as  follows: 

"Every  officer  who  shall,  by  color 
of  his  office,  unlawfully  and  willfully 
oxact  or  demand  or  receive  any  fee  or 
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reward  to  execute  or  do  Ms  duty,  or  for 
any  official  act  dono  or  to  be  done, 
that  is  not  due,  or  more  than  is  due,  or 
before  it  is  due,  shall  upon  conviction 
be  adjudged  guilty  of  a misdemeanor." 


The  penalty  for  violating  Section  4339,  supra,  is  provided 
in  Sections  4341  and  4344,  R.S.A.,  which  are  as  follows* 

Section  4341. 

"Every  person  who  shall  be  convicted 
of  any  of  the  offenses  mentioned  in  the 
preceding  sections  of  this  article  shall 
be  forever  disqualified  from  holding  any 
office  of  honor,  trust  or  profit  under 
the  Constitution  and  laws  of  this  state, 
and  from  voting  at  any  election;  and 
every  officer  who  shall  be  convicted  of 
any  official  misdemeanor  or  misconduct 
in  office,  or  of  any  offense  which  is  by 
this  or  any  other  statute  punishable  by 
disqualification  to  hold  office,  shall, 
in  addition  to  the  other  puni aliment  pre- 
scribed for  such  offenses,  forfeit  his 
office. " 

Section  4344. 

"Every  officer  or' person  holding  any 
trust  or  appointment,  who  shall  be  con- 
victed of  any  willful  misconduct  or  mis- 
demeanor in  office,  or  neglect  to  perform 
any  duty  enjoined  on  him  by  law,  where 
no  special  provision  is  made  for  the 
punishment  of  such  misdemeanor,  miscon- 
duct or  negligence,  shall  be  punished  by 
fine  not  exceeding  five  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not 
exceeding  one  year,  or  by  both  such  fine 
and  imprisonment." 


The  penalty  for  violating  Section  4342,  R.G.A.,  is  set 
out  in  Section  4344,  supra.* 
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We  have  been  unable  to  find  a case  exactly  In  point  under 
either  of  these  two  statutes,  but  in  the  case  of  State  vs* 
Latshaw,  65  Mo*  App*  620,  the  court  discussed  the  section  on 
oppression  in  office.  The  facts  in  thi3  case  disclose  that 
the  defendant  was  a justice  of  the  peace  and  illegally  charged 
certain  defendants  in  criminal  cases  fees  which  were  illegal 
and  not  prescribed  by  statute,  coupled  with  the  threat  that  if 
the  fees  were  not  paid  the  defendants  would  be  committed  to 
jail,  and  if  paid  they  would  be  discharged.  The  justice  of 
the  peace  had  been  charged  with  obtaining  money  by  false  pre- 
tenses and. the  appellate  court  held  that  the  proper  charge 
would  have  been  oppression  in  office. 

It  is  also  our  opinion  that  tho  acts  enumerated  under 
complaint  No,  2 could  be  prosecuted  under  Section  4324,  l'i,  S, 
Mo,  1959,  which  pertinent  parts  aro  as  follows: 

" -:$•  and  any  other  public 

officer  of  this  state,  or  of  any 
county  or  city,  town  or  township 
thereof,  who  shall,  directly  or  in- 
directly, accept  or  receive  any  gift, 
consideration,  gratuity  or  reward, 
or  any  promise  or  undertaking  to  make 
the  same:  First,  under  any  agreement 
that  his  vote,  or  that  ho  3hall 

neglect  or  omit  to  perform  any  official 
duty,  or  perform  the  same  with  partial- 
ity or  favor,  or  otherwise  than  accord- 
ing to  law;  -><-  * shall  be  deemed 
guilty  of  bribery,  and  punished  as  pre- 
scribed In  the  next  preceding  section," 


Punishment  for  the  above  offense  is  prescribed  by  Section 
4325  R.  S,  Mo,  1939,  and  said  section  provides  for  imprisonment 
In  the  penitentiary  for  a term  not  exceeding  seven  years. 

In  the  case  of  State  v,  Adcox,  278  S,W,  990,  l,c,  991, 
the  court  defined  the  offense  covered  by  this  statute  when  it 
said: 


"In  order  to  constitute  bribery  of 
an  official,  under  section  3177,  the 
bribe  must  have  been  in  order  ’ to  in- 
duce him  (the  officer)  to  neglect  or 
omit  the  performance  of  any  official 
duty,  or  to  perform  such  duty  with 
partiality  or  favor,  or  otherwise  than 
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Is  required  by  law. * No  other  language 
in  that  section  can  possibly  be  con- 
strued to  apply  to  the  act  here  charged. 
The  general  rule,  laid  down  in  Corpus 
Juris,  vol.  9,  p,  404,-  is  as  follows j 

" ’In  order  to  bribe  an  officer,  he 
must  be  in  the  discharge  of  a le'gdl  or 
official  duty;  in  other  words,  there  can 
be  no  bribery  of  any  official  to  do  a 
particular  act,  unless  the  lay/  requires 
or  imposes  upon  him  the  duty  of  acting. 

A moral  duty  is  insufficient.* 

"In  case  of  State  v.  I3utler,  178  Mo. 
loc . cit.  319,  77  S.W.  572,  this  cotirt 
said,  in  relation  to  the  bribery  of  an 
official s 

"*The  very  purpose  of  the  statute  is 
to  prevent  public  officials  from  being 
influenced  in  respect  to  questions  upon 
which  they  are  authorized  to  act.  How 
can  an  officer  be  influenced  to  act, 
when  there  is  no  law  requiring  him  to  do 
so,  and  no  power  under  the  law  author- 
izing him  to  act?  * " 


The  statutory  duty  of  the  sheriff  or  jailer,  as  to  the 
operation  and  custody  of  the  jail  and  the  prisoners  therein, 
is  provided  by  Section  9195,  R.3.A.,  and  is  as  follows i 

"The  sheriff  of  each  county  in  this 
state  shall  have  the  custody,  rule, 
keeping  and  charge  of  the  jail  within 
his  county,  and  of  all  the  prisoners 
in  such  jail,  and  may  appoint  a jailer 
under  him,  for  whose  conduct  he  shall 
be  responsible;  but  no  justice  of  the 
peace  shall  act  as  jailer,  or  keeper 
of  any  jail,  during  the  time  he  shall 
act  as  such  justice.’' 

The  Adcox  case,  supra,  holds  that  the  offense  must  have 
been  in  connection  with  the  performance  of  any  official  duty. 
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and.  the  statute  covers  tho  administering  of  this  duty  with 
partiality  occasioned  by  a bribe*  Therefore,  it  is  our 
opinion  that  when  the  sheriff  or  jailor  administered  the 
duties  set  out  in  Section  9195,  supra,  with  partiality, 
because  of  having  been  paid  a bribe  by  an  inmate  of  his  jail, 
he  could  be  prosecuted  under  Section  4324,  supra,  for  the 
crime  of  accepting  a bribe* 


Conclusion* 


It  is  the  opinion  of  this  department  that,  under  the 
facts  stated  in  your  request,  the  defendant  could  be  prose- 
cuted for  obtaining-  money  by  false  pretenses  under  complaint 
No,  1,  and  that  he  could  be  prosecuted  either  for  oppression 
in  office,  exacting  illegal  fees  or  accepting  a bribe  under 
complaint  No,  2. 


Respectfully  submitted, 


APPROVED* 


W.  BRADY  DUNCAN 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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OFFICERS:  - The  Assessor  and  Coroner  of  Jasper  County  shall  be 

paid  according  to  the  Laws  of  the  63rd  General  Assembly 
after  July  1,  1946;  members  of  the  County  Court  and  the 
County  Cleric  of  Jasper  County  shall  be  paid  according 
to  the  Revised  Statutes  of  Missouri  of  1939,  during 
their  present  term. 


Ootober  8,  194Q 


Honorable  Russell  Mallett 
Prosecuting  Attorney 
Jasper  County 

324-5-6  Miners  Bank  Building 
Joplin,  Missouri 

Dear  Sir: 

s 

We  hereby  acknowledge  receipt  of  your  letter  of  recent 
date  requesting  an  opinion  from  this  department,  which  reads 
as  follows: 

"Section  13  of  Article  7 of  the  now  Con- 
stitution provides  ♦The  compensation  of 
state,  county  and.  municipal  officers  shall 
not  be  increased  during  the  term  of  office; 
nor  shall  the  term  of  any  officer  be  ex- 
tended.1 

"Under  the  new  Constitution  and  the  present 
Statutes  the  Assessor,  Members  of  the  County 
Court,  County  Clerk,  Court  Reporters,  Circuit 
Judges,  Sheriff  and  Coroner  of  Jasper  County, 
Missouri  are  entitled  to  increased  compensa- 
tion above  that  which  was  paid  when  they  ob- 
tained their  respective  offices. 

"Will  you  please  render  me  an  opinion  on  the 
above  officers  as  to  whether  or  not  they  are 
entitled  to  increased  compensation  as  pro- 
vided by  the  new  Constitution  and  Statutes 
as  of  July  1,  1946." 

An  opinion  relating  to  Court  Reporters  and  Circuit  Judges 
has  been  prepared  by  this  office  and  a copy  will  be  forwarded 
to  you  with  this  opinion. 


Hon*  Russell  Malle tt 


(2) 


We  will  discuss  first  the  offices  of  Assessor  and  Coroner. 
The  Assessor  received  compensation  from  fees  collected  under 
Section  10996,  R,  S.  Mo.  1939,  and  other  related  statutes.  The 
Coroner  received  compensation  from  fees  collected  under  Section 
13424,  R.  S.  Mo,  1939,  and  other  related  statutes. 

Section  13450,  R,  S.  Mo.  1939,  provides: 


"The  fees  of  no  executive  or  ministerial 
officer  of  any  county,  exclusive  of  the 
salaries  actually  paid  to  his  necessary 
deputies,  shall  exceed  the  sum  of  five 
thousand  dollars  for  any  one  year.  The 
foregoing  clause  shall  not  apply  to  any 
county  or  city  not  within  a county  in 
this  state  now  containing  or  which  may 
hereafter  contain  one  hundred  thousand 
Inhabit ants  or  more.  After  the  first 
day  of  January,  1891,  every  such  officer 
shall  make  return  quarterly  to  the  county 
court  of  all  fees  by  him  received,  and  of 
the  salaries  by  him  actually  paid  to  his 
deputies  or  assistants,  stating  the  same 
in  detail  and  verifying  the  same  by  his 
affidavit;  and  for  any  statement  or  omis- 
sion in  such  return  contrary  to  truth, 
such  officer  shall  be  liable  to  the  pen- 
alties of  willful  and  corrupt  perjury." 


Therefore,  under  the  Revised  Statutes  of  Missouri  of  1939 
the  maximum. compensation  allowed  these  officers  was  $5,000,00. 

Under  the  Constitution  of  1945,  and  the  laws  passed  by  the 
63rd  General  Assembly,  their  compensation  has  been  changed  so 
that  now  the  County  Assessor  is  paid  $5,000,00  per  annum,  as 
provided  by  House  Bill  No,  889;  the  Coroner  is  paid  $2,000.00 
per  annum,  as  provided  by  House  Bill  No.  896. 

This  presents  the  question  that  if  the  facts  show  that 
the  above  officers  actually  collected  fees  of  a less  amount 
than  the  salaries  that  are  now  provided  for  by  the  new  laws, 
should  this  be  treated  as  an  increase  in  their  compensation 
during  their  present  term  under  Section  13,  Article  VII  of  the 
Constitution  of  1945,  which  provides: 
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"The  compensation  of  state,  county  and 
municipal  officers  shall  not  be  increased 
during  the  term  of  office;  nor  shall  the 
term  of  any  officer  be  extended." 


This  question  was  raised  in  the  case  of  State  ex  rel,  Emmons 
v,  Parmer,  196  S.W.1106,  271  Mo.  306.  Although  this  case  was 
decided  under  Section  8,  Article  XIV  of  the  Constitution  of 
1875,  this  section  is  the  same  in  substance  as  Section  13, 
Article  VII  of  the  Constitution  of  1945.  The  court  said,  at 
1,  c.  314,  316  and  317 j 


"While  defendants  concede  that  the  amount 
of  cash  salary  relator  is  entitled  to  re- 
ceive under  the  provisions  of  the  Act  of 
1915,  does  not  exceed  but  exactly  equals 
the  amount  he  was  entitled  to  retain  under 
the  act  of  1913,  out  of  his  fees  collected, 
yet  they  contend  that  unless  the  fees  v/hlch 
he  actually  earned  and  collected  amount 
each  year  to  a sum  equal'  to  the  $2000  year- 
ly cash  salary,  the  provisions  of  the  Act 
of  1915  are  unconstitutional,  for  that  they 
in  fact  bring  about  an  Increase  In  his  com- 
pensation during  the  currency  of  a given 
term. 


"So,  while  it  is  conceded  as  the  figures 
indicate,  that  there  has  been  no  increase 
in  the  stated  amount  fixed  by  law  as  the 
pay  of  a circuit  clerk  during  the  current 
term  of  this  relator,  yet  it  is  urged  there 
has  been  an  increase  in  fact,  unless  the 
fees  collected  each  year  amount  to  as  much 
as  §2000,  regardless  of  the  statutory  pro- 
vision existing  when  relator  took  office  of 
retaining  as  his  annual  compensation  02OOO 
out  of  the  fees  earned  and  collected. 


"The  Act  of  1915  putting  circuit  clerks  upon 
a salary  basis,  was,  it  is  plain,  designedly 
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enacted  so  that  the  several  salaries 
fixed  thereby  and  made  payable  monthly 
in  cash  should  exactly  equal  the  amounts 
fixed  by  statute  in  1913,  as  the  amounts 
which  could  be  retained  by  each  circuit 
clerk  as  his  annual  compensation  out  of 
the  fees  he  earned.  As  we  gather  the 
position  and  contention  of  defendants, 
they  concede  that  in  all  cases  and  coun- 
ties wherein  the  fees  actually  earned  by 
the  several  circuit  clerks  amount  in  any 
cpne  year  to  the  sum  fixed  as  their  sal- 
aries by  the  Act  of  1915,  the  act  is  con- 
stitutional. At  least,  if  defendants  do 
not  concede  thi3,  the  logic  of  their  con- 
tention concedes  it  for  them.  The  result 
of  such  a construction  is  that  some  cir- 
cuit clerks  in  some  counties  which  contain 
from  twenty-five  to  thirty  thousand  popula- 
tion would  get  the  salary  fixed  by  the  Act 
of  1915  some  years,  and  get  fees  other 
years,  and  it  would  be  impossible  ever  to 
tell  what  method  of  payment  should  be  em- 
ployed,, or  how  much  compensation  the  cir- 
cuit clerk  was  to  get  till  the  end  of  the 
year.  Likewise  in  some  of  the  counties 
these  officers  would  be  paid  salaries 
and  in  others  still  remain  upon  a fee 
basis  of  compensation.  Such  results  could 
not  have  been  in  legislative  contemplation; 
since  two  cardinal  canons  of  construction 
upon  the  attack  of  unconstitutionality  con- 
front us:  One  of  these  is  that  we  must  be 
convinced  beyond  a reasonable  doubt  that  an 
act  is  void  under  the  Constitution  before 
we  are  warranted  in  so  declaring  it  (State 
v.  Baskowitz,  250  Mo,  82);  the  other  is  that 
where  one  construction  of  a statute  would 
render  the  act  absurd  and  unenforceable  and 
the  other  the  converse,  we  are  required  to 
adopt  the  latter  rather  than  the  former. 
(State  ex  rel.  v.  Gordon,  266  Mo.  1.  c.  411.) 


”'#6  are  constrained  therefore  to  hold  that 
the  Act  of  1913  ( Laws  1913,  p.  702)  fixed 
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the  basic  compensation  for  clerks  of  the 
circuit  courts  and  that  the  amounts  sev- 
erally set  forth  in  that  act  as  the  suras 
in  fees' which,  such  clerks  could  each 
retain  as  their  several  compensations, 
constitute  the  s*  lories  from  which  v.e  are 
to  determine  whether  the  Act  of  1915  in- 
creases such  compensation.  Wo  have  seen 
that  the  amounts  are  the  came  in  counties 
of  the  class  here  in  question  and  conclude 
that  as  to  the  relator  there  has  been  no 
increase  and  the  act  is  constitutional , 

Let  the  judgment  of  the  learned  judge 
nisi  he  affirmed,*  * 

This,  we  believe,  clearly  answers  our  question  as  to  that  the 
compensation  of  those  officers  r ere  before  July  1,  1946,  when 
considering  the  constitutional  prohibition  of  raising  an  offi- 
cer’s salary  during  hie  tern,  In  this  case  the  court  even 
goes  so  far  as  to  assume  that  the  officer  did  not  receive  com- 
pensation equal  to  his  new  salary,  but  said  that  since  the 
maximum  set  by  statute  is  the  same  as  the  new  salary,  that 
this  was  sufficient  to  comply  with  the  Constitution.  Therefore, 
we  believe  this  case  would,  be  controlling  as  to  the  office  of 
Assessor  and  Coroner  of  Jasper  County,  and,  since  the  salaries 
under  the  laws  passed  by  the  63rd  General  Assembly  are  less  or 
equal  to  §5,000  there  would  not  be  an  increase  during;  their 
present  terra,  under  Section  13,  Article  Til  of  the  Constitution 
of  1945* 


At  the  present  time,  this  office  is  preparing  a separate 
opinion  with  regards  to  the  compensation  of  the  Sheriff  of 
Jasper  County  which  will  be  forwarded  to  you  at  a later  date. 

There  remains  the  final  question  of  whether  the  members 
of  the  County  Oourt  and  the  County  Clerk  of  Jasper  County 
should  be  paid  under  the  Revised  Statutes  of  Missouri  of  1939 
or  under  the  laws  passed  by  the  63rd  General  Assembly.  Section 
2494,  R.  S,  Mo,  1939,  provides  for  an  annual  salary  of  §2500.00 
for  the  members  of  the  County  Court  of  Jasper  County,  while 
House  Dill  No.  894  of  the  63rd  General  Assembly,  provides  for 
an  annual  salary  of  §3600.00.  Section  13433,  R.  S.  Mo.  1939, 
provides  for  an  annual  salary  of  §‘3000,00  for  the  County  Clerk, 
while  House  Bill  No.  895  of  the  63rd  General  Assembly,  provides 
for  an  annual  salary  of  §4000.00.  These  clearly  are  increases 
in  compensation  during  their  present  term,  and  would  be  so  con- 
sidered under  Section  13,  Article  VII  of  the  Constitution  of 
1945.  Since  there  are  no  additional  duties  imposed  upon  the 
County  Judges  or  the  County  Clerk  of  Jasper  County,  we  are  of 
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the  opinion  that  the  members  of  the  County  Court  will  continue 
to  receive  compensation  as  provided  by  Section  2494,  R.  S,  Mo, 
1939,  during  their  present  term  of  office,  and  the  County 
Clerk  will  continue  to  receive  compensation  as  provided  by 
Section  13433,  R.  3*  Mo.  1939,  during  his  present  term,  of 
office, 

COI!C  LUSI.ON 


Therefore,  it  is  the  opinion  of  this  department  that: 

(1)  In  Jasper  County  the  Assessor  shall  he  paid  accord- 
ing to  House  Bill  No,  889  of  the  63rd  General .Assembly,  and 
the  Coroner  shall  bo  paid  according  to  House  Bill  No,  893  of 
the  63rd  General  Assembly; 

(2)  Members  of  the  County  Court,  during  their  present 
term,  shall  be  paid  according  to  Section  2494,  R,  3,  Mo*  1939, 
and  the  County  Clerk  shall  be  said  according  to  Section  13433, 
R.  S.  Mo.  1939. 


Respectfully  submitted, 


PR  .SITING  GILSON 

Assistant  Attorney  General 

APPROVED t 
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PROBATE  JUDGE: 


d practice  law  after  present 


*rch  28,  1946 


, , Af 


Honorable  W.  V.  Mayse 
Prosecuting  Attorney 
Harrison  County 
Bethany,  Missouri 

Dear  Mr.  Mayse: 

This  will  acknowledge  your  letter  requesting 
an  opinion  from  this  Department,  whether  a lawyer  in 
a county  of  less  than  30,000  population  may  hold  the 
office  of  Probate  Judge,  and  continue  to  practice  lav; 
if  he  is  not  the  present  office  holder  of  the  Probate 
office . 


Your  letter  states: 

"I  would  appreciate  very  much  getting 
an  opinion  from'  your  office  on  the  con- 
struction of  Section  24,  Article  5 of 
the  New  Constitution  of  Missouri  with 
regard  to  the  specific  question  of 
whether  or  not  a lawyer  in  a county  of 
less  than  30,000  population  can  hold 
the  office  of  Probate  Judge  and  con- 
tinue to  practice  lav;  if  he  is  not  the 
present  office  holder  of  the  Probate 
office • 

"I  would  appreciate  your  opinion  at  ’ 
your  very  earliest  convenience  due  to 
the  faot  that  it  may  influence  the 
decision  of  an  attorney  of  our  county 
as  to  whether  or  not  he  will  file  for 
the  office  of  Probate  Judge.” 


It  would  seem  that  an  answer  to  the  question 
you  submit  would  not  be  difficult. 

Section  24  of  Article  V of  the  new  Constitution 
of  this  State,  under  the  subject  of  "Judicial  Department" 
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Is  so  plain  and  unambiguous  that  there  should  be  no  de- 
bate or  controversy  respecting  the  right  of  a Judge  of 
the  Probate  Court  to  practice  law. 

The  question  of  population  mentioned  in  your 
letter  has  nothing  to  do  with  the  question  propounded, 

, Section  18,  Article  V of  the  present  Constitution 
of  this  State  does  designate  that  in  counties  of  the  State 
of  Missouri,  having  30,000  inhabitants  or  less,  the  Probate 
Judge  shall  be  Judge  of  the  Magistrate  Court,  But  said 
Section  18  does  not  undertake  to  prescribe  the  right  of 
an  occupant  of  the  Probate  Judge’s  office  to  practice 
law.  That  question,  we  believe,  is  entirely  settled  by 
the  terms  of  Section  24,  Article  V of  the  present  Con- 
stitution of  this  State,  which  is  as  follows: 

"All  judges  shall  receive  as  salary 
the  total  amount  of  their  present  com- 
pensation until  otherwise  provided  by 
law,  but  no  judge’s  salary  shall  be 
diminished  during  his  term  of  office. 

Until  the  end  of  their  present  terms 
probate  judges  shall  continue  to  re- 
ceive compensation  and  clerk  hire  as 
now  provided  by  law.  The  salaries  of 
magistrates  shall  be  fixed  by  law. 

No  judge  or  magistrate  shall  receive 
any  other  or  additional  compensation 
for  any  public  service,  or  practice 
law  or  do  law  business,  except  pro- 
bate judges  during  their  present  terms. 

Judges  may  receive  reasonable  traveling 
and  other  expenses  allowed  by  law.  The 
fee  of  all  courts,  judges  and  magis- 
trates shall  be  paid  monthly  into  the 
state  treasury  or  to  the  county  paying 
their  salaries," 


That  part  of  said  Section  24,  Article  V of  the 
present  Constitution  which  states: 

* No  judge  or  magistrate  shall 
receive  any  other  or  additional  com- 
pensation for  any  public  service,  or 
practice  law  or  do  law  business,  ex- 
cept probate  judges  during  their 
present  terms. 
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ls  quite  plain,  we  believe,  in  effect,  that  no  judge, 
either  of  a Probate  Court,  or  any  other  Court,  may 
practice  law,  except  that  it  does  provide  Probate  Judges 
during  their  present  terms  of  office  may  practice  law. 

We  believe  the  meaning  and  the  only  reasonable  construc- 
tion and  interpretation  to  be  placed  upon  that  clause 
of  said  Section  24,  of  Article  V of  the  New  Constitution 
is  that  after  the  present  term  of  office  of  any  Probate 
Judge  in  this  State  has  expired  he,  if  re-elected,  or 
if  perchance,  the  occupant  of  the  Probate  office  be  a 
newly  elected  official,  neither  one  or  the  other  may 
practice  law. 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  Department 
that  "a  lawyer  in  a county  of  less  than  30,000  population" 
may  not,  under  the  terms  of  Section  24,  Article  V of  the 
present  Constitution  of  this  State,  hold  the  office  of 
Probate  Judge  and  continue  to  practice  law  if  he  is  not 
the  present  office  holder  of  the  Probate  office. 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED j 


J.  E.  TAYLOR 
Attorney  General 
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CONSTITUTIONAL  LAW:  Under  Section  25,  Article  V,  Missouri 

Constitution  1945,  incumbent  probate  judge 
PROBATE  JUDGE:  cannot  succeed  himself  if  not  in  office 

when  Constitution  was  adopted,  unless 
licensed  to  practice  law. 


April  11,  1946 


Honorable  Gordon  J,  Massey 
Lawyer 

Third  Floor  Courthousa 
Ozark,  Missouri 


FILED 


Dear  Sir: 


Receipt  is  acknowledged  of  your  letter  in  which  you  re- 
quested to  he  advised  if  the  Incumbent  probate  judge  would 
be  eligible  for  the  combined  office  of  probate  judge  and 
magistrate . 

Your  letter  reads  as  follows: 

"Hon.  W,  L.  Hixson  is  the  present  probate 
judge  of  this  county  he  having  boon  appointed 
by  the  Governor  in  November  1945  to  finish 
the  unexpired  term  of  the  Judge  who  resigned. 

Hr.  Hixson  took  charge  of  the  office  December 
1,  1945. 

"Please  advise  me  whether  or  not  Mr.  Hixson  is 
eligible  to  fill  the  combined  office  of  Magis- 
trate and  Probate  Judge  under  the  provisions 
of  the  new  constitution  and  laws  passed  affec- 
ting said  office," 

Section  18,  Article  V,  of  the  Constitution  of  Missouri 
of  1945,  provides  in  part: 

* * In  counties  of  30,000  inhabitants  or 
less,  the  probate  judge  shall  be  judge  of  the 
magistrate  court,  •:*  * :■  ” 

The  effect  of  this  section  is  to  combine  the  offices  of  probate 
judge  and  j udge  of  the  magistrate’  court  and  it  requires  that 
the  combined  offices  shall  be  held  by  one  person,  who  3hall  bo 
the  probate  judge.  Consequently,  in  the  instant  case,  for  Hr. 
Hixson  to  be  eligible  for  the  combined  office  of  probate  judge 
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and  magi  strata  lie  must  bo  qualified  for  the  office  of  . rotate 
jndge . 

We  assume  that  your  inquiry  has  partly  he on  prompted  by  the 
fact  tliat  Mr,  Hixson  is  not  now  licensed  to  practice  law  in  Missouri 
Were  he  so  licensed,  there  would  he  no  question  as  to  his  eligibil- 
ity, because  he  undoubtedly  fulfills  the  voting,  residence  and  ago 
requirements , 

Section  25,  Article  V,  of  the  Constitution  of  Missouri  of  1945, 
provides  for  the  qualifications  for  probate  judge,  and,  in  part, 
reads  as  follows: 

m w Judges  of  probate  and  magistrate  courts 
shall  be  qualified  voters  of  this  state,  and 
residents  of  the  county.  Probate  judges  shall 
be  at  least  twenty  five  and  magistrates  at 
least  twenty  two  years  of  age.  Avery  judgo  and 
magistrate  shall  be  licensed  to  practice  law  in 
this  state,  except  that  probate  judges  now  In 
office  may  succoed  '{uiema  el vos  as  probate  judges 
without  being  so  licensed,  -*  u-  » •*  •*  •*  -+  * n 

( bmpiias  is  ours.) 

This  section  in  dear  and  unambiguous  language  requires  a person 
to  be  licensed  to  practice  law  in  this  state  to  be  eligible  for  the 
office  of  probate  judge.  However,  the  exception  to  this  requirement 
is  that  the  incumbent  probato  judge  may  succoed  himself  without 
being  so  licensed, 

According  to  your  letter,  the  incumbent  probate  judge  was  ap- 
pointed by  the  Governor  in  November,  1945,  and  assumed  the  duties 
of  Ills  office  on  December  1,  1945. 

We  direct  your  attention  again  to  the  wording  of  Section  25, 
Article  V,  supra,  vdiere  it  says:  "<>  * except  that  probate  judges 
now  in  office  may  succeed  themselves  as  probate  judges  without 
feeing  so  licensed,  -*  * " 

The  word  "now"  refers  to  the  time  that  the  Constitution  was 
adopted  by  the  electors  of  the  state  of  Missouri,  which  was  February 
27,  1945,  In  this  connection  we  cite  the  case  of  Application  of 
Marino,  23  II. J.  Misc.  159,  42  Atl.  (2d)  469,  where  there  was  in- 
volved the  determination  of  a person’s  voting  qualifications  under 
the  Constitution  of  Hew  Jersey,  which  provided  that  no  person  con- 
victed of  a crime  which  now  excludes  him  from  being  a witness  shall 
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enjoy  the  right  of  an  elector.  The  court,  in  construing  the 
Constitution,  stated  the  following  at  Atl.  1,  c,  471: 

-*  The  pertinent  disqualification  pro- 
vision is  of  ’a  person  convicted  of  a crime 
which  now  exoTudes  him  from  "being  a witness,’ 
subject  to  other  conditions  here  immaterial. 

And,  this  clause,  by  the  use  of  the  word 
’now,’  refers  to  the  time  of  the  adoption  of 
the  Constitution  on  September  2,  ‘1844.  •*  *>  . 

Therefore,  we  are  constrained  to  say  that  under  the  construc- 
tion we  must  give  to  Section  25,  supra,  of  our  Constitution,  only 
those  probate  judges  who  were  in  office  February  27,  1945,  (the 
date  the  present  Constitution  was  adopted)  could  succeed  themselves 
as  probate  judge,  unless  licensed  to  practice  law. 


Conclusion 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  department 
that  an  incumbent  probate  judge  not  licensed  to  practice  law  could 
not  succeed  himself  in  office  unless  he  held  office  at  the  time  of 
the  adoption  of  the  present  Constitution. 


Respectfully  suhiiitted, 


RICHARD  F,  THOMPSON 
Assistant  Attorney  General 

APPROVED: 


«f.  E.  TAYLOfc 
Attorney  General 
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ROADS  ADD  BRIDGES}  Commissioners  of  yoad  districts  formed 

under  Article  11,  Chapter  46,  R.  S.  Mo, 
1939,  elected  by  voters  of  district  who 
qualify  under  Section  11469,  Laws  of 
Missouri  1943,  Page  555. 


June  5,  1946 


Honorable  0,  Logan  Marr 
Prosecuting  Attorney  Morgan  County 
First  National  Bank  Building 
Versailles,  Missouri 


Dear  Sirs 


Receipt  is  hereby  acknowledged  of  your  request  for  an 
official  opinion  of  this  department  reading  as  follows i 


"in  Morgan  County,  Mo,  a road  dlstrlot, 
special,  was  organised  undor  Art,  11, 
Chap  46,  starting  with  sec  8710, 

"In  the  course  of  voting  for  now  com- 
missioners, there  is  a state  of  con- 
fusion concerning  the  qualification  of 
the  voters.  The  evident  intent  and  re- 
quirement of  the  article  11  requires’ 
that  land  owners  be  the  sponsors  and  the 
commissioners  of  the  said  special  road 
district.  The  reading  of  the  case  of 
State  ex  rel  Ileffernan  243  Mo,  442,  148 
SW  90,  would  indicate  that  the  voters 
for  commissioners  should  bo  land  owners. 
But  section  8712,  doos  not  indicate  that 
only  land  owners  shall  be  the  voters. 

"It  would  seem  that  the  word  landowner 
as  a voter  was  omitted  in  a revision 
of  the  law  in  the  session  acts  of  1913 
at  page  677. 

"I  want  an  opinion  as  to  who  is  a quali- 
fied voters  in  the  election  of  commis- 
sioners of  a special  road  district 
organized  undor  article  11  of  Chap  46, 

H,  V,  Statutes  of  Missouri  1939?" 


In  your  request  you  Indicated  that  a special  road 
district  has  been  formed  in  Morgan  County  undor  the  pro- 
visions of  Article  11,  Chapter  46,  R,  S.  Mo,  1939-.  Section 
8710  of  this  article  provides  In  part  as  follows} 
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" County  counts  of  counties  not  under 
township  organisation  may  divide  tho 
territory  of  their  respective  comities 
into  road  districts,  and  every  such 
district  organised  according;  to  the 
provisions  of  this  article  shall  he  a 
body  corporate  and  possess  the  usual 
powers  of  a public  corporation  for 
public  purposes,  and  shall  be  known 

and  styled  * road  district 

of county.  * and  in  that  name 

shall  Im  capable  of  suing;  and  being; 
sued,  of  holding  such  real  estate  and 
personal  property  as  may  at  any  time 
be  either  donated  to  or  purchased  by 
it  In  accordance  with  the  provisions 
of  this  article,  or  of  which  it  may 
bo  rightfully  possessed  at  the- time 
of  the  passage  of  tills  article,  and 
of  contracting  and  being  contracted 
with  as  hereinafter  provided,  -i> 

The  selection  of  commissioners  for  such  special  road 
districts  formed  under  the  provisions  of  this  Section  is 
provided  by  Section  8712,  !?.  S.  Mo,  1939,  which,  insofar 
as  it  applies  to  your  question,  provides  as  f ollows s 


"At  the  term  of  court  in  which  such 
order  is  made,  or  at  any  subsequent 
term  thereafter,  the  court  shall 
appoint  three  commla s loners , who 
sliall  be  residents  of  the  district 
and  owners  of  land  within  the  dis- 
trict, who  sliall  hold  their  office 
until  the  first  Tuesday  after  the 
first  Monday  in  January  thereafter j 
and  on  said  date  the  voters  of  the 
district,  at  an  hour  and  place  to 
be  filed  by  said  comrais s loners , shall 
oloct  three  oornmis  a loners , one  of  whom 
shall  serve  one  year,  one  for  two  years 
and  one  for  three  years , and  on  the 
first  Tuesday  after  tho  first  Monday 
in  January  each  year  thereafter  they 
shall  elect  a commies loner  to  take  the 
place  of  the  one  whose  term  is  about 
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to  expire,  who  shall  serve  three  years. 

No  person  shall  bo  elected  or  appointed 
commissioner  who  is  not  a resident  of 
the  district  and  an  owner  of  land  in  the 
district,  * * *"  (Emphasis  ours.) 

It  is  noted  that,  under  this  section  when  a road  district 
is  organized,  the  commissioners  are  first  appointed  by  the 
county  court,  and  that  thereafter  they  are  elected,  by  the 
voters  of  the  district  on  the  first  Tuesday  after  the  first 
Monday  in  January  of  each  year. 

You  are  correct  in  concluding  that,  according  to  the  case 
of  State  ex  inf.  West,  ex  rel.  Thompson  v,  Heffernan,  138  S.  W» 
90,  243  Mo*  442,  the  electors  of  the  commissioners  of  the 
special  road  district  wore  required  to  be  landowners  of  the 
district*  However,  in  reading  this  case,  we  note  that,  the 
road  district  in  quoation  was  organized  tinder  Article  7,  Chapter 
102,  R.  8.  Mo.  1909.  Section  10613  of  this  article  provides  for 
the  method  of  selecting  the  commissioners  of  road  districts,  and 
in  part  reads  as  follows : 

"At  the  term  of  court  in  which  the  pre- 
liminary order  is  made,  or  at  any  subsequent 
terra  thereafter,  the  said  court  shall  appoint 
throe  commissioners,  who  shall  be  owners  of 
land  within  the  district,  who  shall  hold 
their  office  until  tho  first  Tuesday  after 
the  first  Monday  in  January  thereafter;  and 
on  said  date  the  land  owners  in  said  district, 
at  an  hour  and  place  to  be  fixed  by  said  com- 
mission, shall  elect  three  commissioners , one 
of  whom  shall  serve  for  one  year,  one  for  two 
years  and  one  for  three  years,  and  on  the 
first  Tuesday  after  tho  first  Monday  in 
January  each  year  thereafter  they  shall  elect 
a commissioner  to  take  the  place  of  tho  on© 
whose  term  is  about  to  expire,  v/ho  shall 
serve  three  years,  * * •«-  •»"  (Emphasis  ours,) 

The  distinction  between  this  section  and  fleet  ion  8712, 

R,  S.  Mo,  1939,  supra,  can  be  readily  observed.  This  section 
used  the  words  "land  owners"  in  providing  v/ho  should  elect 
the  commis s loners , while  Section  8712  employs  tho  word  "voters" 
in  providing  who  shall  ©loot  tho  commissioners.  However,  Sec- 
tion 10G13,  R,  8.  Mo.  1909,  was  repealed  by  an  act  passed  by 
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the  Legislature  and  approved  March  85,  1913,  which  appears 
in  tho  Laws  of  Missouri,  1913,  at  Page  677,  Section  10613 
of  this  act  changed  the  wording  of  tho  whole  section  by  sub- 
stituting the  word  "voters"  for  the  words  "land  owners"  in 
providing  who  would  elect  the  commissioners  of  road  districts 

Section  8712,  supra,  requires  that  tho  commies loners  of 
special  road  districts  be  owners  of  land  within  the  district, 
but  it  does  not  require  that  the  voters  within  the  district 
who  elect  the  commissioners  be  owners  of  land,  'the  quail  fl- 
oat ion  for  a voter  is  provided  in  Section  11469,  Laws  of 
Missouri  of  1943,  Page  555,  as  follows* 

"All  citizens  of  the  United  States,  includ- 
ing residents  of  soldiers’  and  sailors’ 
homes,  over  tho  age  of  twenty- one  years  who 
have  resided  in  this  state  one  year,  and 
the  county,  city  or  town  sixty  days  im- 
mediately preceding  the  election  at  which 
they  offer  to  vote,  and  no  other  person 
shall  be  entitled  to  vote  at  all  elections 
by  the  peoples  Provided,  each  voter  shall 
vote  only  in  the  ’towhsKip  in  which  he  re- 
sides, or  if  in  a town  or  city,  then  in  tho 
election  district  therein  in  which  he  resides j 
Provided  further , no  idiot,  no  insane  person, 
and  no  person  while  kept  in  any  poorhouse  at 
public  expense,  or  while  confined  in  any  pub- 
lic prison  shall  bo  entitled  to  vote  at  any 
©lection  under  the  laws  of  this  state;  nor 
shall  any  person  convicted  of  a felony  or 
other  infamous  crime,  or  of  a misdemeanor 
connected  with  the  exorcise  of  tho  right 
of  suffrage,  be  permitted  to  vote  at  any 
election  unless  he  shall  have  been  granted 
a full  pardon;  and  after  a second  conviction 
of  felony  or  other  infamous  crime,  or  of  a 
misdemeanor  connect od  with  the  exercise  of 
the  right  of  suffrage , he  shall  bo  forever 
excluded  from  voting.  Provided,  however, 
that  the  residents  of  the  UoTaTerlH  ancT" 

Sailors’  homes  shall  not  be  construed  to 
bo  Inmates  of  a poorhouse  within  the  moan- 
ing of  this  section," 
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If  the  voters  of  the  special  road  district  in  Morgan  ■ 
County  i^osaess  the  qualifications  sot  out  in  tills  section, 
they  can  vote  for  the  coimnisaionora  of  the  road  district  at 
an  election  held  under  said  Section  0712,  supra. 


He spec t fully  suomit ted, 


RICHARD  F,  THOMPSON 

Assistant  Attorney  General 


APPROVED j 


7rirrYAW,m — 

Attorney  General 
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TAXATION  AND  RWENTJEt  Basid  to  be  used  for  computation  of 

merchants  ad  valorem  tax. 


July  ID,  1946 


Honorable  G , Logan  Liarr 
Pr oaoouti no;  it t ora oy 
Morgan  bounty 
V or sallies,  Missouri 


Dour  Dir: 


Deference  is  mud©  to  your  setter  of  recent  date  re- 
quest  inti;  an  official  opinion  of  this  office,  and  reading 
as  follow 3: 

"The  assessor  and  the  coiuity  board  of 
equalization  raised  the  question  as  to 
wlmt  was  assessable  for  tuxes  with  a 
local  produce  and  feed  merchant. 

"This  local  produce  and  feed  dealer 
buys  wool,  and  Buys  he  merely  buys  same 
on  commission,  and  the  truck  of  the 
wholesale  wool  dealer  comes  often  and 
collects  the  wool.  This  wool  bill  runs 
into  big  money,  yet  this  produce  dealer 
says  that  he  is  not  assessed  for  this 
wool,  boo auso,  he  does  not  own  it,  it  is 
hot  in  his  possession,  and  not  really 
under  his  control,  lie  does  not  want  to 
bo  charged  as  that  business  for  taxation. 

Is  that  wool  buying  the  largest  amount 
he  has  0x1  liana  between  tho  first  Monday 
. in  March  and  the  first  Monday  in  Junov  ■ 

'"Then  this  same  .merchant  buys  in  and 
ships  out  every  d.y  largo  quantities  of 
chickens  and  eggs,  and  he  refuses  to  con- 
sider this  uo  taxable  goods  on  hand. 

"lie  lias  also  a contract  with  a large 
hatchery  to  buy  hatching  eggs  for  this 
hatchery,  and  he  buys  eggs  and  twice  a 
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week  during  the  hatchery  season  these 
hatching  eggs  arc  gathered  up,  and  token 
out.  This  produce  dealer  says  that  the 
eggs  belong  to  the  other  fallow  and  are 
not  goods  oxi  Ills  hands  for  taxation.  Is 
this  amount,  the  largest  amount  on  hand, 
any  one  day,  taxable  under  the  ta  ing  of 
merchants? 

"This  local  dealer  holds  in  storage  soy 
bean 3 , lespedeza  seed,  clover  seed,  that 
belongs  to  his  customers,  and  tile  same 
are  held  in  his  warehouses  for  better 
prices.  If  the  local  produce  dealer  con 
sell  same  for  a profit , tnat  is  up  and 
above  the  price  the  same  are  held  for,  lie 
does.  Is  this  taxable  as  actual  goods  on 
hand?" 

The  complete  scheme  for  the  taxation  of  merchants  is 
found  as  Article  1m,  Chapter  74,  R , 3,-  Mo,  1939,  By  virtue 
Of  the  passage  and  approval,  with  an  emergency  clause,  of 
H*C,£3.H.ij.  536  of  the  63rd  General  Assembly,  the  entire 
article  has  been  retained  with  changes  necessary ,to  conform 
with  the  provisions  of  the  Constitution  of  1945.  The  bill 
beoume  effective  March  56,  1946.  The  particular  matters 
about  which  you  inquire  are  d otormiaod  by  the  provisions  of 
Section  11305,  A.  G.  Mo,  1939,  found  as  a part  of  M.C.J.il.B. 
536,  Said  section  reads  as  follows: 

"Merchants  shall  pay  an  ad  valorem  tax 
equal  to  that  which  is  levied  upon  real 
estate,  on  the  highest  amount  of  all  goods, 
wares  and  .merchandise  .which  they  may  have 
in  their  possession  or  under  their  control, 
whether  owned  by  them  or  consigned  to  them 
for  sale,  ut  any  time  between  the  first 
Monday  in  January  and  the  first  Monday  in 
April  in  each  year;  provided,  that  no  com- 
mission merchant  3halX~bo  required  to  pay 
any  tax  on  any  uniaanuf actured  article,  the 
growthor  produceT'of  'this 'or  any''''ot'her  state, 
which  may  have  been  consigned  for'  salo'/and' 

Tn~  wlilcnhe  has  no  owner  ship  or  Inter  e st 
other  than  hi  s c omuls  si  on. " ’ " "T-CmphosTs  "our  3 , ) 

You  will  note  from  the  underscored  portion  of  tho  statute 
quoted  supra  that  commission  merchants  are  not  required  to  in- 
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blade  In  their  total  stock  of  merchandise  any  unmanufactured 
article,  the  growth  or  produce  of  this  o-r. any  other  state, 
which  may  have  been  consigned  for  sale,  and  in  which  such 
merchant  has  no  ownership  or  interest  other  than  his  commis- 
sion, Reference  to  your  letter  indicates  that  the  various 
items  mentioned  therein  are  claimed  to  be  exempted  from  the 
provisions  of  the  taxing  portion  of  this  statute  under  the 
proviso  mentioned,  l't  is,  of  course,  impossible  for  this 
Office  to  determine  factual  matters.  However , we  might  say 
that  in  view  of  the  broad  powers  grunted  the  Her chants  Board 
of  Squall sat ion  to  subpoena  witnesses,  such  factual  matters 
may  be  readily  detorminad  by  that  body.  We  can  but  render 
oar  opinion  upon  the  construction  to  bo  given  the  statute, 
enunciating  general  principles,  which  may  be  applied  in 
specific  casco  by  the  Her chants  Board  of  Equalization  based 

upon  the  facts  determined  by  them  in  each  instance, 

/ 

' In  the  first  place,  the  proviso  applies  only  to  commis- 
sion merchants.  It,  therefore,  becomes  pertinent  at  the 
outset  to  determine  whether  or  not  the  business  transactions 
of  a particular  individual  come  within  tho  designated , cate- 
gory* of  those  to  whom  the  proviso  applies.  The  Supreme  Court 
of  Missouri,  in  State  ox  rel.  Parker  v.  Thompson,  et  al., 

-iso  Mo.  12,  1.  c.  20,  has  defined  the  term  "cozamission  mer- 
chant. ” Tho  definition  found  therein  is  ,,.o  follows: 

"a  factor  or  commission  merchant  is  gen- 
erally defined  to  be  * an  agent  employed 
to  sell  goods  or  merchandise , consigned  or 
delivered  to  him  by  or  for  his  principal, 
for  a compensation , com  only  calldd  fac- 
torage or  commission, * Btory  on  agency 
(9  2d,),  sec.  53. " 

..Further , the  words  ’* growth”  and  "produce”  appear  in  the 
proviso.  The  term  "growth"  has  been  defined  as  doing  that 
which  has  grown  or- which  is  growing;  anything  produced,  a 
product.  Words  and  Phrases,  Perm.  Ed.,  Yol.  18,  p.  786. 

The  term  "produce"  has  boon  defined  as  that  which  is  pro- 
duced or  grown  in,  or  is  the  yield  of,  the  state,  including 
crops,  timber,  coal  an£  iron,  and  everything  produced  from  or 
found  in  the  soil  of  the  state.  Words  and  Phrases,  Perm,  fd, , 

Vol,  3d,  p«  104, 

In  view  of  the  fact  that  the  term  "commission  merchant” 
had  acquired  an  appropriate  and  peculiar  moaning  in  law  prior 
to  having  been  incorporated  in  tho  statute  under  consideration, 
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we  believe  tlie  provisions  oi‘  .lection  655,  ic,  3 , Mo.  1959, 
to  be  germane  in  cons truing  such  statute,  lection  655, 
j:t , 3,  Mo.  1959',  reads,  in  part,  us  follows: 

“fho  construction  of  all  statutes  of  this 
state  shall  be  by  the  following  addition- 
al rules,  unless  such  construction  be 
plainly  repugnant  to  the  intent  of  the 
legislature,  or  of  the  context  of  the  same 
statute:  First,  words  and  phrases  shall 
bo  taken  In  their  plain  or  ordinary  and 
usual  souse,  but  technical  words  and  phrases 
having  a peculiar  and  appropriate  meaning 
in  law  shall  be  understood  according  to 
their  technical  import;  * * * " 


Applying  this  rule  to  the  term  "commission  merchant , " 
it  is  seen  that  the  proviso  applies  to  only  u.  very  limited 
class  of  merchants,  and  wo  my  not  extend  its  meaning  to  en- 
compass others  whose  business  transactions  are  not  such  as 
to  bring  them  clearly  within  the  purview  of  the  definition* 
That  the  General  Assembly  contemplated  that  the  technical 
import  of  the  term  should  bo  used  in  the  construction  of  the 
statute  is  further  indicated  by  the  phraseology  employed* 

In  this  respect,  your  attention  is  directed  to  the  phrases 
"consigned  to  them  for  sale"  and  "which  may  have  been  con- 
signed for  sale."  To  us,  both  of  those  plainly  indicate 
that  bhe  t orm ."commission  merchant"  was  used  in  the  proviso 
in  its  technical  legal  sense,  that  Is  to  say,  as  meaning  one 
who  has  in  his  possession  or  under  his  control  the  goods, 
wares  and  merchandise  of  another  for  the  purpose  of  sale . 

While  it  is  undoubtedly  true  that  the  various  items  men- 
tioned in  your  latter  of  inquiry,  that  is,  wool,  chickens 
and  eggs,  hatching  eggs,  soy  beans,  leopedezu  seed,  and  clover 
seed,  are  included  in  the  terms  "growth"  or  "produce,"  yet 
such  fact  does  not  relieve  the  merchant  of  including  them  in 
determining  the  maximum  amount  of  goods,  wares  and  merchan- 
dise on  hand  at  any  o no  time  during  the' period  specified,  to 
be  used  in  determining  the  maximum  value  thereof,  unless  his 
dealings  are  those  of  a "commission  merchant . " 


With  the  above  principles  in  mind,  v/o  have  reexamined 
your  letter  of  inquiry.  The  claim  of  exclusion  with  respect 
to  the  transactions  in  wool  is  based  upon  the  claimed  fact 
that  the  dealer  merely  purchases  such  wool  upon  a commission 
basis  and  docs  not  at  any  time  have  title  thereto  nor  have 
such  produce  under  his  control  or  In  his  possession.  This, 
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of  course,  squarely  presents  a question  of  fact  based,  upon 
t i©  contract  of  the  dealer  and  his  claimed  principal,  and 
one  which  this  office  is  unable  to  determine.  However,  as 
mentioned  supra,  the  Merchants  Board  of  Equalization  is  in 
a position  to  obtain  all  necessary  information  relative  to 
the  true  nature  of  tho  transaction.  The  final  determina- 
tion will  involve  •questions  of  contract,  sale,  bailment , 
and  principal  and  agent,  and  can  be  resolved  only  when  all 
of  the  pertinent  facts  are  presented,  he  might  say,  though, 
that  if  the  dealer  acquires  such  wool  in  his  own  name, 
’actually  taking  title  thereto,  and  thereafter  simply  sells 
tie  entire  lot,  made  up  of  numerous  purchases,  to  some 
other  person,  the  mere  fact  that  his  compensation  therefor 
would  bo  determined  upon  a percentage  or  commission  basis 
would  not  serve  to  permit  the  exclusion  of  the  value  of  the 
wool  in  determining- the  highest  value  of  goods,  wares  and 
merchandise  on  hand  during  the  prescribed  period. 


’kith  respect  to  the  purchases  of  chickens  and  eggs, 
v/o  think  that  such  produce  must  necessarily  be  included  in 
the  aggregate  valuation,  as  no  statement  appears  in  the 
letter  of  inquiry  to  indicate  that  the  transaction,  so  far 
as  the  dealer  is  concerned,  is  anything  but  one  of  outright 
purchase  and  sale.  Under  those  circumstances,  the  chickens 
and  eggs  do  constitute  a part  of  his  stock  of  goods,  wares 
and  merchandise. 


With  respect  to  the  hatching  eggs  purchased  under  an 
alleged  contract  with  a hatchery,  under  which  title,  pos- 
session or  control  of  the  eggs  is  never  vested  in  the  deal- 
er, the  same  factual  questions  are  present  as  are  necessary 
for  tho  determination  of  the  matter  with  respect  to  the 


dealings  in  wool,  mentioned  supra.  Again,  wo  can  but  say 
that  the  mere  fact  that  the  purchases  are  made  under  an 
agreement  by  which  tho  compensation  is  determined  upon  a 
commission-  basis  does  not  constitute  the  dealer  a “commis- 
sion merchant"  with  respect  thereto,  , nil  if  title,  posses- 
sion or  control  does  vest  in  such  dealer,  he  necessarily 
must  include  the  value  of  such  hatching  eggs  in  arriving 
at  his  total  valuation  for  tax  purposes. 


As  to  the  soy  beans,  leapedeaa  seed,  clover  seed,  etc., 
teat  are  held,  by  the  dealer  in  storage  for  his  customers,  a 
somewhat  different  situation  presents  itself.  If  ho  is, 
under  his  contract,  required  to  return  to  the  respective 
owners  of  the  various  items  mentioned  their  identical  pro- 
duce, merely  receiving  from  them  a stipulated  storage  charge 
for  his  services  in  connection  therewith, .tho  items  do  not 
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constitute  any  part  oi'  His  stock  or  goods,  wares  and  merchan- 
dise. On  the  other  hand,  if  the  dealer  has  the  right  to  dis- 
pose of  such  Items  in  ordinary  commerce,  or  to  commingle  such 
items  with  his  own  stock  of  similar  items  and  use  the  entire 
lot  for  the  purpose  of  filling  his  ordinary  orders,  so  that 
such  items  in  storage  with  him  are  actually  in  his  possession 
and  under  his  control,  it  v/Ill  bo  necessary  for  him  to  take 
into  consideration  the  value  of  such  items,  .again,,  it  may  be 
possible  that  the  terms  of  the  contract  of  the  merchant  with 
the  respective  owners  of  the  various  items  are  such  as  to  per- 
mit the  disposal  of  their  respective  holdings  when  in  his  judg- 
ment such  disposal  by  sale  is  proper.  If  the  various  items  be 
consigned  to  the  mere hunt  for  sale  under  those  conditions,  and 
under  an  agreement  to  reimburse  the  merchant  for  his  services 
in  connection  therewith  on  a commission  basis,  such  contract 
possibly  would  constitute  the  ne r chant  u "commission  merchant'* 
with  respect  to  such  items.  Such  being  the  case,  the  items 
would  .then  be  excluded  from  his  inventory  under  the  quoted 
proviso.  Hero,  again,  aro  questions  of  fact  which  will  neces- 
sarily nave  to  bo  determined  by  the  : :©r chants  Board  of  Equali- 
zation. 


dOl!  oLlii'JlQN 


In  tile  premises,  we  are  of  the  opinion  that,  in  the  ab- 
sence of  contractual  relations  with  tiie  owners  of  the  various 
items  of  growth  and  produce  mentioned  in  your  letter  of  in- 
quiry, which  constitute  the  merchant  a “commission  merchant" 
within  the  meaning  of  that  term  as  defined  in  legal  phraseology, 
such  merchant  must  give  due  regard  to  the  total  value  of  such 
items  in  arriving  at  the  highest  amount  of  all  goods,  wares  and 
merchandise  which  he  has  on  hand  at  any  time  between  the  first 
Monday  in -January  and  the  first  Hanuay  in  April,  in  any  year, 
for  the  purpose  of  determining  the  ad  valorem  tax  due  and  owing 
by  such  merchant. 


Respectfully  submitted, 


V/ILL  P.  BERRY , dr. 

hPPROVliiB:  assistant  Attorney  General 


77  i.  T,  YLOH  “ 
Attorney  General 
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TAXATION:  Levying  of  taxes  by  directors  of  school  districts  and 
the  right  of  the  county  court  to  amend  such  levies 
when  such  court  is  making  the  levy  of  taxes  on  rail- 
roads and  other  carriers  for  the  rolling  stock,  road 
bed  and  movable  property  of  such  carriers . 


September  26,  1946 


Honorable  Vi , V , May  so 
Prosec ut ing  At  t oniay 
Harrison  County 
Bothany,  Missouri 


Dear'  Sir: 


This  is  to  reply  to  yours  of  recent  date  wherein  you 
submitted  the  following'  request  for  an  official  opinion  from 
this  departments 

"I  enclose  herewith  a copy  of  a lottor 
from  the  Chicago,  Burlington  A Quincy, 
h allroad  to  hr,  A.  M,  Justico,  ono  of 
the  three  County  Judges  In  our  county, 
relative  to  levy  of  school  taxes.  The 
letter  i3  self-explanatory'.  Tho  rail- 
road  is  saying  that:  1.  A school 
district  does" not  have  any  right  to 
lovy  an  amount  for  school  purposes  In 
excess  of  that  which  will  be  necessary 
to  raiso  enough  revenue  for  the ' up-hoop 
and  operation  of  the  school  in  any  par- 
ticular district  for  the  year  for  which 
the  lovy  is  made . In  other  words , they 
aro  adopting  tho  position  that  the 
school  district  cannot  make  a lovy  which 
will  not  only  oporate  the  school  but 
will  leave,  in  addition  thereto,  a sur- 
plus , 

"Point  two  raised  by  them  is  that  If  it 
be  found  that  levies  made  In  districts 
of  counties  are  more  than  Is  needed  to 
take  caro  of  anticipated  expenses  in  the 
various  districts,  Individually,  does  the 
County  Court  then  have  tho  power  to  re- 
duce tho  rate  of  levy  for  school'  purpososY" 


O q-i 


Honorable  V.  V 


iiajso 


-2~ 


Bection  10547,  K;  3,  Mo.  1939,  which  was  repealed, 
and  reonacted  by  the  63rd  General  fssombly  In  donate  Bill 
l.o.  208,  approved  on  January  85,  1946,  and  which  donate  Bill 
relates  to  the  levying  of  school  taxes  by  district  boards, 
roads  as  follows : 


It 

of  dlroctors 
and  rat os  to 
10612,  ii.  3. 
f schools, 
ollows ; 


"Tho  board  of  directors  of  each  school 
district  shall,  on  or  before  tho  fifteenth 
day  of  Liay  of  each  year,  forward  to  the 
Comity  5 up e r Int ondon t of  Schools  an  esti- 
mate of  the  amount  of  money  to  bo  raised 
by  taxation  for  tho  ensuing  school  year, 
and  tho  rate  required  to  produco  said, 
amount,  specifying  by  funds  tho  amount 
and  rate  necessary  to  sustain  the  school 
or  schools  of  tho  district  for  tho  time 
requirod  by  law  or  authorized  by  tho 
qualified  voters  of  the  district,  to 
moot  principal  and  interest  payments  on 
tho  bonded  dobt  of  tho  district,  and  to 
provide  such  funds  as  may  have  boon 
ordered  by  the  qualified  votors  of  tho 
district  for  other  legitimate  district 
purposes,  including  the  purchase  of 
school  building  sites,  buying  or  erect- 
ing school  buildings,  repairing  and  fur- 
nishing such  buildings,  and  providing 
foot  bridges  across  running  streams.  11 

will  bo  noted  that  this  section  requires  tho  board 
of  tho  school  district  to  forward  their  estimates 
the  county  superintendent  of  schools.  Under  -faction 
: Ho.  1939,  the  duties  of  tho  county  superintendent 
with  respect  to  such  estimates  and  rates,  are  as 


**'*•-  •»*  •«-  ho  shall  receive,  and,  if  properly 
made,  appro vo  estimates  and  enumeration 
lists  and  turn  sane  over  to  the  county 
clerk  e- 


Y.'hile  your  letter  does  not  indicate  whothor  or  not  tho 
estimates  and  rates  wore  submitted  to  the  county  superintendent 
of  schools  and  wore  approved  by  him,  for  the  purpose  of  this  opin- 
ion wo  will  assume  that  tho  officials  did  perform  these  duties. 

In  31  0.  J.  3 . , page  799,  Hoc.  146,  tho  principle  applicable  in 
such  cases  Is  stated  as  follows: 
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“In  the  absence  of  evidence  to  the  con- 
trary, there  is  always  a presumption 
that  official  acta,  including  ministerial 
acts,  or  duties  have  been  properly  per- 
formed, and  in  some  states  this  presump- 
tion is  expressly  proscribed  by  statute, 
Btated  in  another  way,  it  i3,  as  a 
general  rule,  presumed  that  a public 
official  properly  and  regularly  discharges 
his  duties,  or  performs  acts  required  by 
lav/,  in  accordance  with  the  law  and  the 
authority  conferred  on  him,  & 


In  Waterman  v,  Chicago  Bridge  6;  Iron 
(2d)  575,  the  court,  in  applying  the  rule-  as  to 
Compensation  Commission,  made  this  statement  (1 


orks , 41  S,  VI 
the  XI  orkmen ' s 
c.  578) : 


t 


"So  far  as  the  record  shows  there  was 
no  irregularity  in  the  proceedings. 
Irregularity  cannot  bo  presumed.  The 
presumption  is  to  the  contrary,  to  wit, 
that  public  officials  have  properly 
performed  their  duties. 


With  this  presumption  in  mind  wo  may  assume  that  the 
board  of  directors  of  the  various  districts  forwarded  their 
estimates  and  rates  to  the  county  superintendent  of  schools 
and  that  he  received  those  estimates  and  ratos,  found  that  they 
were  properly  made  and  approved  them  and  turned  them. over  to 
the  county  clerk. 

Then  under  8 action  10595,  U,  5,  Mo,  1959,  which  was 
repealed  and  roonacted  without  any  change  as  to  the  duties  of 
the  county  clerk,  with  respect  to  the  question  hero  involved, 
by  said  donate  Bill  No,  208,  it  is- provided  as  follows* 

“On  receipt  of  the  estimates  of  the 
various  districts,  the  county  clork 
shall  proceed  to  assess  the  amount  so 
returned  on  all  taxable  property,  real 
and  personal,  in  oacb  district,  as 
shown  by  the  last  annual  assessment  for 
state  and  county  purposes,  including  all 
statements  of  merchants  in  each  district 
of  the  amount  of  goods,  wares  and  merchan- 
dise owned  by  thorn  and  taxable  for  state 
arid  county  purposes j Provided,  the  levy 


Honorable  Vi  • V,  Hays o 


-4- 


thus  extended  shall  not  exceed  in 
any  ono  year  the  following  rates  on 
the  hundred  dollars  assessed  valua- 
tion? * * 

Tho  first  part  of  your  request  Involves  the  question 
of  whether  or  not  a hoard,  of  directors  of  a school  district 
may  make  a levy  which  will  bring  in  more  taxes  than'  are  needed 
for  tho  district  to  operate  on  for  tho  current  year. 

In  treating  a question  similar  to  tho  ono  here  under 
consideration,  tho  Missouri  Supreme  Court,  Division  One,  in  the 
case  of  Pope  v,  Lockhart  et  al,,  252  3f  W,  575,  376,  said: 


’’The  statuto  (section  11142,  K.  8, 

1919)  makes  it  tho  duty  of  tho  school 
board  to  make  the  estimate  of  the 
funds  necessary  to  sustain  the  school 
in  its  district  and  state  the  amount 
and  the  rate  required  to  raise  it. 

Section  11183,  K,  S.  1919,  makes  it  the 
duty  of  the  county  clerk  ’on  receipt 
of  the  estimate  * # to  assoss  the 
amount  so  returned  on  all  taxable  prop- 
erty, * x except  he  shall  not  exceod 
stated  limits  which  do  not  affect  the 
question  in  this  case.  The  withdrawal 
and  correction  of  the  mutilated  esti- 
mate was  lawful.  State  ex  rol.  v,  Phipps, 
148  Mo.  loc.  cit.  36,  37,  49  S.  W,  865, 

It  is  clear,  that  the  Legislature  commit- 
ted to  the  school  board  the  duty  to  make 
tho  estimates  for  the  year,  and  that  the 
board  kept  its  estimate  well  within  the 
lav/ful  limits  of  the  levy  constitutionally 
authorized  by  the  voters.  Tho  courts  are 
nbt  expressly  given  authority  to  rovise 
the  -estimates  of  tho  board,  and  will  not 
arrogate  to  themselves  such  power  merely 
because  it  may  bo  thought  the  levy  recom- 
mended will  raise  a sum  in  excess  of  the 
noods  of  the  fund  for  which  tho  levy  is 
made,  nor  yet  because  there  may  bo  some 
evidence  tending  to  show  an  Intent  to  di- 
vert the  money,  after  its  collection,  to 
another  purpose,  since  thi3  can  be  dealt 
with  when  such  attempt  at  diversion  is 
made,  0.  C.  C.  & St,  L,  Hy,  Co.  v. 
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People,  208  111*  loc,  clt.  11,  12, 

69  13 • 1*  832,  and  cases  cited j 1 High 
on  Injunctions  (4th  Id,)  Sec.  544, 
pp,  517-519*  The  power  given  the  board 
is  1 highly  discretionary * and  legisla- 
tive in  nature*” 

In  the  case  of  Lyons  v*  School  District  of  Joplin, 

278  S,  W * 74,  a taypayer  attempted  to  enjoin  the  colloction  of 
a school  tax  levied  for  the  payment  of  building  and  repairs 
and  for  a sinking  fund,  contonding  that  the  levy  for  the  build- 
ing and  repairs  was  in  excess  of  the  constitutional  limit  and 
that  the  levy  for  the  sinking  fund  was  in  excess  of  the  sum 
needed  for  the  current ' year , In  speaking  of  the  levy  in  excess 
of  the  amount  needed  for  the  sinking  fund  for  the  current  year, 
the  court  said  (1,  c.  77); 

"*  The  levy  for  interest,  as  we 
have  already  remarked,  appears  to  be 
more  than  sufficient  to  pay  the  annual 
Interest,  but  that  fact,  with  the  alle- 
gation that  there  is  an  intent  to  di- 
vert some  of  the  fund  when  received,  did 
not  avoid  tho  levy  nor  warrant  injunction 
against  tho  colloction  of  those  taxes* 

Upon  the  situation  thus  presented,  the 
holding  of  this  division  of  this  court 
in  Pope  V*  Lockhart,  299  Mo*  141,  252 
C.  W*  375,  Is  apposite,  x 

And  in  considering  the  powers  and  duties  of  the  county 
court  in  rospoct  to  lovlos  of  school  taxes,  the  Springfield 
Court  of  Appeals  in  the  case  of  State  ex  rol,  Chadwick  Consol, 
School  List.  v«  Jackson,  84  S,  W,  (2d)  988,  said  (1.  c.  989-990) 

* In  so  far  as  the  making  of  levies 
for  school  districts  is  involved,  the 
county  court  has  been  given  no  supervisory 
powers  whatever.  estimates  for  sinking 
fund  and  Interest  on  bonded  Indebtedness 
of  any  district  are  made  by  the  school 
board  of  such  district,  Sections  9203, 

9204,  R,  S,  Mo.  1929  (Mo*  St*  Ann.  Secs* 

9203,  9204,  pp,  7076,  7077).  Upon  receipt 
of  such  estimates  It  boeoraes  the  duty  of 
the  county  clerk  to  make  the  assessment 
against  the  taxable  property  lying  within 


/ 
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the  district,  If  within  the  limit a ' 
proscribed  by  law.  .Section  9261,  II. 

C.  Mo.  1929  (Ho.  ft.  Ann,  Sec,  9261, 
p»  7X09) . Tho  board  of  directors  in 
this  case  made  an  estimate  of  25  cents 
on  tho  hlOO  valuation  for  sinking  fund 
and  a similar  amount  for  Interest, 

Such  estimate  was  within  tho  constitu- 
tional and  statutory  Unit,  It  is  true' 
that  at  .the  time  tho  estimate  was  made 
there  appears  to  have  boon  on  hand  suf- 
ficient fund 3 belonging  to  tho  district 
to  have  retired  all  outstanding  bonds. 

It  was  upon  such  state  of  facts  tho 
county  court  attomptod  to  quash  tho 
lovy  and  order  the  county  collector  not 
to  collect  tho  alleged  illegal  levy. 
There  la  no  statutory  authority  for 
such  procedure  or  exorcise  of  .-judicial 
powor  by  a county  court.  In  fact,  no 
court  is  given  statutory  powor  to  revise 
an  estimate  of  a school  board  whon  with- 
in tho  legal  limits  allowed  by  law,  * 


Tho  foregoing  cases  dealt  with  tho  question  of  tho 
authority  of  the  county  court  to  revise  an  estimate  and  lovy 
made  by  a board  of  directors  of  a school  district.  In  all  of 
those  cases  the  levies  wore  made  for  local  taxes,.  However, 
oach  of  the  cases  hold  to  the  effect  that  it  rests  within  tho 
sound  discretion  of  tho  board  of  directors  as  to  how  much  their 
estimate  will  be  and  what  their  lovy  will  bo  and  that  no  court 
is  given  statutory  power  to  revise  an  estimate  of  a school 
board  when- within  tho  legal  limits  allowed  by  law. 


In  the  levying  of  a tax  on  the  road  bod,  rolling  stock 
and  movable  property  of  railroads  one.  other  carrioro , tho  powers 
and  duties  of  tho  county  court  with  respect  to  such  levies  are 


Section  11260. 


different, 
duties,  wa: 

in  House  Committee  Substitute  for  house  Bill 
December  15,  1945,  and  by  Section  10  thereof 
part  as  follows j 


Mo,  1939,  relating  to  those 


repealed  and  reenacted  by  the  63rd  General  Assembly 

ilo  * 5o3 , aoorovod 
it  is  provided  in 


"For  the  purpose  of  levying  school  taxes, 
and  taxes  for  the  erection  of  public 
buildings,  and  for  other  purposes,  in' the 
several  counties  of  this  state,  on  tho 
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roadbed,  rolling  stock  and  movable 
property  of  railroads  In  this  state, 
tho  several  county  courts  shall  ascer- 
tain from  the  returns  In  the  office  of 
the  county  clerk  the  average  rate  of 
taxation  levied  for  school  purposes, 
and  also  tho  avorage  rate  of  taxation 
levied  for  the  erection  of  public  build- 
ings, and  for  other  purposes,  each  sep- 
arately, by  the  several  local  school 
boards  or  authorities  of  the  several 
school  districts  throughout  the  county# 

Such  average  rate  for  school  purposes 
shall  be  ascertained  by  adding  together 
the  local  rates  of  the  several  school 
districts  in  the  county  and  by  dividing 
the  cum  thus  obtained  by  the  whole  num- 
ber of  districts  levying  a tax  for  school 
purposes,  and  shall  cause  to  be  charged 
to  said  railroad  companies  taxes  for 
school  purposes  at  said  average  rate  on 
the  proportionate  value  of  said  railroad 
property  so  certified  to  tho  county  court 
by  the  State  Tax  Commission,  under  the 
provisions  of  this  article,  and  tho  said 
clerk  shall  apportion  tho  said  taxes  for 
school  purposes,  30  levied  and  collected, 
among  all  tho  school  districts  in  his 
county,  in  proportion  to  the  enumeration 
returns  of  said  districts,  * 

In  the  case  of  State  ex  rel#  v,  Hannibal  and  St#  J, 

R#  !i#  Co#,  135  Mo*  613,  tho  court,  in  construing  the  statute 
of  1839,  which  contained  tho  same  provisions  as  to  the  levying 
of  school  taxes  on  railroads  as  does  the  ss.id  Section  18,  supra, 
said,  1,  c,  623: 

"By  that  statute  express  power  is  given 
to  the  county  court,  and  to  the  county 
court  alone,  to  levy  such  taxes  on  rail- 
road property,  both  local  and  distrib- 
utable, and  the  manner  is  prescribed  in 
which  that  power  shall  be  exorcised  (secs. 

7731,  7732),  and  until  the  county  court 
ha3  made  such  levy,  the  clerk  has  no  power 
to  extend  such  taxes  upon  the- tax  books 
against  the  property  of  the  railroad  com- 
pany (sec.  7733).  * * *” 


iiOiidrablo 
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And  In  discussing  tho  question  of  the  duties  of  the  county 
court  unci  or  this  section,  the  court  said,  1.  c.  030: 


"this  statute  aoG.no  to  bo  susceptible 
of  but  ouo  construction,  and  that  is 
that  tho  valua  of  tho  roadbed  and  roll- 
ing stock  and  other  movable  property  of 
the  railroad  company  shall  bo  taxed  for 
school  purposes  at  tho  average  rate, 
and  that  tax  bo  distributed  to  tho  several 
school  districts  of  tho  county,  and  that 
tho  buildings  on  tho  right  of  way  shall  bo 
taxed  at  the  rate  that  other  property  is 
taxed  la  tho  district  in  which  such  build- 
ings a: 
o to  : 


'o  situate,  and  that  such  tax  shall 


o 


iUOi 


district." 


t « J * Ay 


In  the  caso 

Co.,  110  do. 


procedure  of  tho 


)1.  Lane  v,  Tho  Hannibal  A 
court  in  speaking  of  the 
c curt,  in  making  these  assessments,  said; 


01 

205 


■ pcaao  ox 
, 271,  the 


It  was 


tho  duty 


of  tho  c omi ty 


court  to  ascertain  the  a.vorngo  rato  of 
taxation  for  school  purposes  and  build- 
ing purposes  from  the  official  returns 
of  tho  local  school  boards  filed  with 
tho  county  clork,  - * 

This  statomont  would  indicate  that  tho  county  courts 
must  use  tho  statement  of  tho  estimates  and  rates  filed  by  tho 


county  c lories  to  ascertain  tho  average  rate  of  as: 


mont « 


From  all  of  tho  eases  which  vie  have  citod  horeln  It 
sooms  that  so  long  as  the  boards  of  directors  of  tho  school  dis- 
tricts stay  within  tho  constitutional  and  statutory  limits  in 
making  their-  os timatos  and  rates  for  tho  purposo  of  levying  taxes, 
that  tho  county  courts  would  bo  required  to  uso  those  ostinatos 


and  ratos  for  the  purpose  of  arriving 


tho  average  rato  to  bo 


levied  and  assossoa  against  railroads  and  other  carriers.  Since 
tho  powers  and  dutios  of  county  courts  and  boards  of  directors 
of  school  districts  aro  purely  statutory,  then  they  can  perform 
only  such  functions  as  aro  proscribed  by  statute. 


On 


; 1 Oil  Of 


-a  n 


to  amend  or  revise  those  cstimat 


authority  ox?  the  coxmty  court 


snu 


levies , 


vie 


*ind  that  a 
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statuto  was  enacted. in  1933,  Laws  of  Mo,,  1933,  page  424, 
Section  11118,  R,  8,  Mo.  1939,  which,  might  have  given  county 
courts  authority  to  revise  estimates  and  levies  such  as  are 
under  consideration  here.  This  law  was  enacted  following 
the  doc la ions  in  the  cases  which  laid  down  the  rule  that 
county  courts  could  not  revise  estimates  and  lovles  of  boards 
of  directors  of  school  districts.  However,  the  63rd  General 
Assembly  by  House  Committee  Substitute  for  House  Bill  No,  537, 
approved  December  5,  1945,  repealed  said  Section  11118,  R,  S, 
1939,  and  there  doe 3 not  seem  to  be  any  authority  now  for  a 
county  court  to  change  the  assessment  of  an  assessing  body. 
That  being  the  case,  the  county  court  would  be  bound  by  the 
principles  announced  in  the  earlier  cases,  that  is,  that  the 
estimates  and  rates  submitted  by  the  boards  of  directors  of 
school  districts  may  not  bo  rovised  or  amended  by  the  county 
court* 


C onclus i on 


From  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  the  estimates  and  rates  for  tha  purpose  of  levying 
taxes^to  operate  schools,  lies  within  the  sound  discretion  of 
boards  of  directors  of  the  school  districts  and  that  the  county 
courts  do  not  have  any  authority  to  rovlse  such  estimates  of 
the  amount  needed  for  taxes  and  the  rates  made  by  the  directors 
even  though  the  tax  derived  by  such  estimates  and  rates  will 
exceed  the  amount  actually  needed  by  the  district  for  the  cur- 
rent year,s  expenses, 

ve  are  further  of  the  opinion  that  county  courts,  in 
making  the  .assessments  and  levies  of  taxes  for  school  purposes 
against  the  roadbed,  rolling  stock  and  movable  property  of 
railroads  and  other  carriers  which  are  similarly  taxed,  must 
use  the  estimates  and  rates  submitted  by  the  directors  of  the 
school  districts  of  the  counties  as  a basis  for  determining  the 
average  rate  to  be  levied  against  such  carriers  and  that  the 
county  court  does  not  have  any  authority  to  revise  or  change 
the  estimates  and  rates  so  sumbitted. 


Respectfully  submitted. 


APPROVED  j 


TYRE  Vi  . BURTON 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


PENSIONS:  Funds  for  payment  of  firemen's  and  policemen's  pension 
must  come  from  source' set  out  in  pension  plan  adopted. 


June  12,  1946 


FILED 


Honorable  N , horonald 
Missouri  House  of  a opresonta. Lives 
Jefferson  City,  dssouri 


Dear  Sir: 


Wo  are  in  receipt  of  your  request 

opinion,  as  follows : 


f o r our  official 


"a  number  of  questions  lurve  been  asked 
mo  concernin/j  House  Bill  No.  297  which  is 
now  a law  and  pertains  to  the  retirement 
fund  for  the  police  and  fir omen. 


"In  a recent  election  in  Joplin,  tho  pen- 
sion fluid,  for  both  policemen  and  firemen 
passed  by,  a suastrmtial  majority*  Tlio 
levy  to  pay  for  this  fund  us  pro seated  to 
tho  voters  called  for  two-thirds  majority 
providing  for  the  fluids  necessary  to  carry 
out  the  puna.Lo.ii  fundi  it  ana  ouyejosted  by 
some  that  this  pension  fund  should  come 
out  of  tho  {i  on  oral  revenue  fund  and  did.  not 
require  tho  approval  of  the  electorate:" 


Pursuant  to  our  request,  you  have  furnished  us  a copy 
of  tho  Pension  Plan  created  by  Ordinances  of  tho  City  Council 
of _ Joplin,  Missouri,  relating  bo  the  Firemen* s Pension  Plan 
hud  tue  Policemen’ a Pension  Plan,  which  wore  submitted  at  a 
regular  municipal  election  on  . -pril  2,  1946,  and  which  were 
approved  by  u majority  of  the  voters  at  the  eloction. 


House  Bill  liOi  297  was  duly  approved  by  tho  Oovernor  on 
December  19,  1945,  and  authorizes  municipalities  in  first 
class  bounties  and  other  municipalities  which  have  more  than 
C,OOU  inhabitants  to  pension  salaried  mom bore  of  their  organ- 
ized police  force  or  fire  deportment , and  is  us  follows: 


Honorable 
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set  ion  1.  .at/  municipality  in  any 
county  of  the  first  class,  ana  any  other 
municipality  in  this  state  which  n on  con- 
tains or  my  hereafter  contain  not  more 
than  100,000  inhabitants  nor  less  than 
6,000  inhabitants  as  determined  by  the 
lost  preceding;  federal  coasus  is  hereby 
authorized,  to  provide  for  the  pensioning 
of  the  salaried  members  of  its  organized 
police  force  or  fire  department  ana  the 


widows  aria  minor  children  of  deceased 
members:  Provided,  however* , that  nothing 
in  this  act  shall  he  construed  to  affect 
any  pension  03;  retirement  system  for  mem- 
bers of  an  organized  police  force  or  fire 
department , ..11a  their  widows  or  minor 
children,  which  has  been  established  pre- 
viously under  authority  of  an  act.  of  the 
i.f  eh  oral  Assembly  and  which,  is  in  operation 
at  the  time  of  the  passage  of  this  act, 
and  the  provisions  of  law  applicable  to 
any  such  pension  or  retirement  system  shall 
not  be  deemeu  to  be  repealed,  or  superseded 
by  the  provisions  of  this  act.  This  act 
shall  not  tune  effect  in  any  such  city  un- 
til approved  by  the  voters  thereof  us  here- 
in provided,  bn  order  of  the  city  council, 
or  on  petition  of  100  qualified  voters  of 
said  city,  the  city  clerk  shall  publish 
notice ' thereof  and  submit  to  the  qualified 
electors  of  said  city  at  the  next  general 
or  municipal  election  the  question:  * ehall 
the  police  or  firemen*  3 pension  plan  be  ap- 
proved? * If  a majority  of  the  voters  cast- 
ing votes  buureon  ug  one  electron  is  in 
favor  of  the-  question , this  act  shall  take 
effect  in  saicl  city  thirty  days  after  the 
election.  Notice  of  every  such  election 
under  this  act  shall  be  published  at  least 
once  a we oi>.  x o.l*  no  loaso  inr  ec  weeks  rn  a 


newspaper  of  general  circulation  in  said 
city,  the  last  publication  to  be  not  more 
than  tiiree  nor  less  than  two  weeks  next  pre- 
ceding the  election." 


The  bill  was  enacted  with  an  emergency  clause. 


Honorable  f . If.  McDonald  - ‘6 


The  pensions  contemplated  by  the  ubov 
possible  by  section  £5,  reticle  VI,  of  the  Constitution  of 
1945,  which  provides  as  follows: 


"No  county,  city  or  other  political  cor- 
poration or  subdivision  of  the  state  shall 
do  authorised  to  lend  its  credit  or  grant 
public  money  or  property  to  any  private 
individual,  association  or  ooirpoiation, 
except  that  the  general  assembly  may  au- 
thorise any  municipality  to  provide  for 
tho  pensionin  ';  of  the  salaried  members  of 
its  organized  police  force  or  fire  depart- 
ment t uni.  the  widows  and  minor  children  of 


any 


deceased  members,  ..  nd  my  authorize 
city  of  more  than  100 , 000  inhabitants 
to  provide  for  the  ..  onoioniny:  of  other  em- 
ployees , anti  may  also  authorise  payments 
from  any  public  funds  into  a fund  or  fluids 


for  paying  benefits  upon  retirement,  dis- 
ability or  death  to  persons  employed  and 


paid  out  of  any  public  fund  for  education- 
al services,  and  to  their  beneficiaries  or 
estates 


A reference  to  the  fermion  'Plan  adopted  at  tho  Joplin 
election  on  April  h,  194(5,  discloses  the  method,  of  providing 
funds  for  the  payment  of  pensions,  .foot ion  4 of  the  Ordinance 
is  as  follows: 


"Tho  Board  of  Trustees  shall  annually, 
prior  to  the  time  pi ov idea  by  lav;  for  the 
fixing  of  the  tax  levy  rate  by  tho  Oity 
Council,  certify  to  the  City  Council  the 
amount  of  money  which  tho  Board  finds  will 
be  required  to  cover  all  payments  which  the 
Board  anticipates  will  become  due  and  -payable 
hereunder  during  such  annual  period.  The 
City  Council  shall  submit  a proposition  to 
the  qualified  electors  of  tho  city  to  in- 
crease cne  rai>os  Oj.  baxutxon  as  lami  ood  by 
the  Constitution  of  1945  and  as  limited  by 
law  for  a period  of  not  to  excoed  four  years, 
and.  if  two-thirds  of  tho  qualified  electors 
voting  thereon  shall  vote,  therefor,  a spe- 
cial levy  for  the  purpose  of  maintaining  the 
Pension  fund  shall  be  authorized.  The  City 
Council  shall,  in  fixing  the  annual  tax  levy 
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Honorable  ...  h.  McDonald 


rate,  include  such  special  tax  levy  upon 
all  uaAuoly  groper  ay  suojac  g to  a e s for 
city  purposes,  unci  the  proceeds  or  such 
special  tax  levy  shall  be  placed  to  the 
credit  of  a fund  to  be  Icnown  as  the  lea  si  on  • 
fund,  from  which  all  ulsbursexionts  in  con- 
nection with  the  firemen's  Pension  Plan  and 
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levy  any  taxes  for  such  purpose,  The  rnaxi- 
iiuj  i aiiiouiit  of  any  soecial  levy  shall  be 
limited  to  the.  auount  authorised  by  the 
qualified  electors  from  time  to  timo.” 


Since  the  above 
public  ruins  xo  do  us 
to  be  approved  by  two' 
on  the  question,  it  .1 
funds  of  the  city  can. 
present  Ordinance  a • 5 
the  well  settled  rule 
Mo,  556,  1.  c.  560; 


portion  of  the  Pension  Plan  clearly  limits 
su  to  taupe  obtained  by  a special  tax  levy 
-thirds  of  the  yualified  elector a voting 
s clear  that  no  portion  of  the  general 
be  used  for  this  purpose  so  long  as  the 
Pan  si  on  Plan  r criains  in  effect . We  find 
expressed  in  Ortiiwoin  v.  -it . Louis,  865 


n • v : Ordinances , like  .statutes,  are  pri- 
marily to  bo  interpreted  according  to  the 
ordinary  meaning  of  their  words  and  the  .prop- 
er grammatical  effect  of  their  arrangement , 

It  will  be  presumed  that  the  municipal  legis- 
lature, like  that  of  the  sovereign  state, 
arc  conversant  with  the  simple  rules  of  gram- 
mar uud  have  expressed  their  will  in  ant 


terms , unless  it  is  apparent  in  the  act  it- 
self that  the  application  of  such  a resump- 
c u on  would  o a absurd,  svaguiit , or  repug- 

nant to  other  provisions  _ of  the  lav/  which 
must  stand,  with  it.  ” 


Honorable 


, io . Heronalu  - 5 


•yOHOLU.lXpM 

It  is,  t her  of  or  0,  our  conclusion  that  under  the  present 
Pension  Plan  as  adopted  o.  the  Gity  of  Joplin,  &mi  as  sub- 
mitted with  youx*  opinion  reeuost,  funds  for  the  payment  of 
pensions  to  firemen  and  polio omah  j.iust  ho  derived  from  a 
special  levy  authorised  by  two- third  a of  the  ualified  elec- 
tors votin;-;  ut  an  olaotion  for  that  purpose , and  Hint  funds 
received  under  the  yonerul  levy  fixed  by  the  Jlby  Jouncil 
cannot  be  usou  for  such  purpose  under  oho  present  flan. 

iiespoct.i  ully  ou  aunt  ted. 


itOj j..ou'f  H » .*  fm_iU 

.u asi stunt  attorney  General 


hJKOVHi): 


77  77  TOloT 

Attorney  General 


hill:  HU 


SPECIAL  ROAD  DISTRICTS:  Treasurer  of  speciar  road  district  i/s  guilty 
OFFICERS:  . of  no  criminal  violation  when  trucks  to  be 

used  by  the  road  district  are  purchased  from 
a firm  of  which  he  is  president . and  principal 
stockholder,  but  if  the  treasurer  is  also  a 
commissioner  of  the  road  district,  the  con- 
tract is  against  public  policy. 


August  IS,  1946 


FILED 


Honorable  W,  N.  McDonald 
Missouri  House  of  Representatives 
Fasper  County 
Joplin,  Missouri 


Dear  Sir: 


We  acknowledge  receipt  of  your  latter  of  July  29,  1946, 
requesting  an  official  opinion  of  this  office,  and  reading 
as  follows: 

"Mr.  W.  Ivl.  Robertson  is  the  president  and 
principal  stockholder  of  the  R.  & 8.  Motor 
Sales  Company,  and  ho  also  is  treasurer  of 
the  Joplin  Special  Road  District,  For  the 
past  several  years  the  Joplin  Special  Road 
District  has  purchased  Chevrolet  trucks  and 
automotive  parts  from  this  firm. 

"Section  10  of  House  Bill  Wo.  794,  passed  by 
the  recent  6i5rd  General  Assembly,  prohibits 
an  officer  of  any  road  district  from  being 
’pecuniarily  Interested’  in  the  sale  of  equip- 
ment to  be  used  for  the  building  or  repair  of 
any  county  highway. 

"Would  you  please  render  me  your  opinion  with 
regard  to  whether  this  new  law  prohibits  the 
R.  & 3.  Motor  Dales  Company  from  furnishing 
any  further  equipment  to  the  Joplin  Special 
Road  District," 

House  Bill  No.  794,  which  you  refer  to  in  your  letter, 
is  entitled  "An  Act  to  provide  for  the  office,  duties, and  func- 
tion of  the  office  of  county  highway  engineer  and  surveyor  in 
counties  of  class  one."  Section  14  of  this  bill  provides, 

"The  provisions  of  this  act  shall  be  applicable  only  to  coun- 
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Honorable  W.  N.  McDonald 


ties  of  class  one.*'  It  can  be  seen  that  a special  roacl  dis- 
trict in  J sper  County  is  not.  affected  by  any  provision  of 
this  bill. 

However,  it  has  boon  hold  in  an  official  opinion  of  this 
office  dated  October  7,  1942,  to  Hon.  Wilson  D.  Hill,  Prosecut- 
ing Attorney  of  hay  County,  a copy  of  which  opinion  is  enclosed, 
that  it  is  against  public  policy  for  a commissioner  of  a spe- 
cial road  district  organised  under  Section  8673,  K.  S.  Mo.  1939, 
to  make  purchases  from  a firm  in  which  he  owns  stock  or  in  which 
he.  is  a partner. 

You  do  not  state  in  your  letter  whether  Mr.  w.  M.  Robertson 
is  a commissioner  of  the  special  road  district  or-  whether  he  is 
merely  the  treasurer.  Since  the  language  used  in  State  v.  Bowman, 
184  Mo,  App*  549,  quoted,  in  the  enclosed  opinion,  clearly  indi- 
cates that  the  restriction  on  the  purchase  or  supplies  or  enter- 
ing into  contracts  by  a member  of  the  board  of  directors  of  a 
municipal  corporation  with  a firm  in  which  he  is  interested  is 
bused  upon  the  power  of  the  member  of  the  board  to  contract  with 
himself,  the  treasurer  of  a special  road  district  has  no  poiver 
to  let  contracts  and  there  would  be  no  prohibition  against  a 
firm  in  which  he  was  a stockholder  furnishing  trucks  to  the  spe- 
cial road  district  unless  he  was  plso  a commissioner  of  the  road 
district  itself* 


CONCLUSION 


House  Bill  No*  794  does  not  apply  to  a special  road  district 
in  Jasper  County. 

If  the  treasurer  of  a special  road  district  is  also  a com- 
missioner of  a special  road  district,  a contract  entered  into  by 
the  road  district  to  purchase  trucks  from  a firm  in  which  he  is 
the  principal  stockholder  would  be  against  public  policy.  How- 
ever, there  would  be  no  violation  of  any  criminal  statute  in  this 
case.  If  tile  treasurer  of  the  special  road  district  is  not  a 
commissioner  of  the  district,  the  purchase  of  trucks  by  the  road 
district  from'  a firm  of  which  the  treasurer  is  the  principal 
stockholder  is  valid  and  in  no  way  illegal. 

Respectfully  submitted, 


APPROVED: 


0.  B.  -BOENH,  Jr. 

.assistant  Attorney  General 


7~.  e."  taylqr 

Attorney  General 


CBBiHK 
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PROBATE  JUDGE  si*  After  January  1,  1947,  bannot  be  paid 

anything  for, services  other  than  his 
salary; 

2. Can  appraise  estates  for  inheritance 
tax  purposes  without  appointing 
appraisers,  but  cannot  be  paid  extra 
. for  said  service* 


December  30,  1946 


Hon.  Bert  E.  McCracken 
Probate  Judge 
Warrenton,  Missouri 

\ar  Sir: 

V/e  have  your  letter  of  recent  date  which  reads 
as  follows: 

"An  examination  of  The  Constitution  of  1945 
in  connection  with  Art.  V.  Section  24.  And 
Senate  Bill  No.  203  of  63rd  General  Assembly, 
contains  the  following  language;  "No  Judge 
or  Magistrate  shall  receive  any  other  or 
additional  compensation  for  any  public  ser- 
vice, or  practice  law  or  do  law  business, 
except  Probate  Judges  during  their  present 
Terms. " 

Does  this  mean  that  after  January  1st,  1947 
a Probate  Judge  can  no  longer  appoint  him- 
self and  act  as  Inheritance  Tax  Appraiser? 

Does  it  mean  that  in  the  event  he  acts,  he 
must  make  no  charge  for  his  service?  Does 
it  mean  that  he  must  appoint  some  one  else 
to  render  this  service?. 

In  this  County  It  will  be  hard  to  get  an 
appraiser  who  knows  anything  about  this  work 
and  I will  appreciate  your  opinion  in  the 
matter. " 

Your  letter  in  reality  submits  two  questions. 

One  is,  "After  January  1,  1947,  If  the  Probate  Judge 
appraises  an  estate  for  inheritance  tax  purposes,  can 
he  be  paid  for  such  service  in  addition  to  his  regular 
salary?",  and  the  other  is,  ".After  January  1st,  will 
the  Probate  Judge  be  required  to  appoint  an  inheritance 
tax  appraiser  in  connection  with  levying  such  taxes 
on  estates?".  W©  will  discuss  the  questions  in  order. 


i 


Section  24  of  Article  5* of  the  Constitution  of 
Missouri  reads  as  follows! 

"All  Judges  shall  receive  as  salary  the  total 
amount  of  their  present  compensation  until 
\ otherwise  provided  by  law,  but  no  Judge's 

salary  shall  be  diminished  during  his  term 
of  office*  bn  til  the  end  of  their  present 
terras  probate  "Judges  shall  continue  to 
"receive  compensation  arid  clerk  hire  as  now 
‘provided  by  law.  The  salaries  of  magistrates 
■"shall  be  fixed  by  lax*,  JNo  Judge  or  magis- 
trate shall  receive  any  other  or  additional 
compensation  for  any  public  service,  or 
practice  law  or  do  law  business,  except 
probate  Judges  during  their  present  terms. 

Judges  may  receive  reasonable  traveling 
and  other  expenses  allowed  by  law.  The 
fee  of  all  courts,  Judges  and  magistrates 
shall  be  paid  monthly  into  the  state  treasury 
or  to  the  county  paying  their  salaries. " 

It  will  be  noticed  that  the  foregoing  section 
of  the  constitution  provides  that  no  Judge  or  magis- 
trate shall  receive  any  other  or  additional  compensation 
for  any  public  service  in  addition  to  his  salary.  We 
believe  this  provision  contemplates  that  probate  Judges 
are  to  be  compensated  for  all  services  rendered  by  them 
as  public  officers  by  their  salary.  Said  provision 
is  a limitation  on  the  legislature  and  prevents  the 
legislature  from  providing  compensation  for  probate 
Judges  other  than  their  salary.  The  probate  Judge 
can  appraise  estates  for  Inheritance  tax  purposes, 
as  will  be  discussed  hereinafter,  but  such  aporalse- 
ment,  if  done  by  such  Judges,  would  be  an  exercise 
of  the  powers  and  functions  authorized  by  law  and 
hence  a part  of  the  services  for  which  a salary  is 
provided. 

Apparently  carrying  out  the  provisions  of  the 
foregoing  constitutional  provision,  the  1945  Legislature 
by  S.  B,  203  provided  limitations  against  probate 
Judges  practicing  law  or  acting  as  administrators,  etc. 
and  specifically  provided  that 

"Nor  shall  the  Judge  of  such  court  act  as 
deputy  or  clerk  for  any  other  public 
official  or  receive  any  compensation  for 
any  public  service  other  than  his  compen- 
sation as  such  Judge;  * * * * " 


might  be  suggested  that  the  appraisement  of 
an  estate  for  inheritance  tax  purposes  is  not  a 
’’public  service11.  We  are  not  able  to  find  a general 
definition  of  the  words  "public  service",  but  we 
think*  the  words  taken  in  their  ordinary  meaning  mean 
service  rendered  by  officers  and  employees  of  the 
state,  county,  political  subdivisions,  municipalities 
and  other  agencies  created  by  law  and  which  administer 
the  laws.  The  assessment  and  collection  of  inheri- 
tance taxes  are  matters,  provided  for  by  law,  and  those 
who  appraise  estates  are  administering  the  laws  of 
the  state;  The  taxes  assessed  and  collected  upon  such 
appraisement  are  controlled  and  disposed  of  by  the 
legislature  for  such  purposes  as  that  branch  of  the 
state  government  considers  for  the  best  interest  of 
the  public.  One  who  appraises  estates  as  a basis 
for  levying  inheritance  taxes  is  therefore  performing 
a service  to  the  public  and,  therefore,  we  think  the 
law  prohibits  a probate  Judge  from  receiving  compen- 
sation for  such  service  in  any  manner  other  than  by 
his  salary. 

Moreover,  by  Section  13404A,  Laws  194,3,  page  868, 
it  is  provided  that  probate  Judges  did  not  have  to 
account  for  the  fees  earned  by  them  in  hearing  and 
determining  inheritance  tax  matters,  and  this  office 
has  ruled  that  such  Judges  were  entitled  under  that 
law  to  retain  said  fees  over  and  above  the  salary 
then  provided,  for  the  Judges.  However,  the  1945 
Legislature  by  S.  C.  3.  S.  B,  No.  200  prescribed  certain 
fees  to  be  taxed  up  In  connection  wi.th  the  adminis- 
tration of  estates  for  services  rendered  by  the 
probate  Judge  and  then  provided  as  follows: 

"It  shall  be  the  duty  of  the  Judge  and  clerk 
of  the  probate  court  to  charge  upon  behalf 
of  the  state  or  county  as  the  case  may  be 
every  fee  that  accrues  for  the  services  of 
such  Judge,  clerk  or  court;  except  that  in 
counties  now  or  hereafter  having  more  than 
250,000  inhabitants  the  duty  to  charge  such 
fees  shall  be  Imposed  on  the  clerk  of  the 
probate  court. 

In  counties  now  or  hereafter  having  30,000 
inhabitants  or  less,  the  Judge  shall,  at 
the  end  of  each  month,  pay  over  to  the 
director  of  revenue,  to  be  deposited  by 
him  with  the  state  treasurer  in  the  ’magistrate 
fund',  all  moneys  collected  by  him  or  his 
clerk  as  fees,  taking  two  receipts  therefor, 


one  of  which  he  shall  immediately  file  with 
the  state  treasurer.  ISach  Judge  shall,  within 
thirty  days  after  the  expiration  of  each 
calendar  year  file  with  such  dlreotor  revenue 
a witten  report,  verified  by  his  affidavit 
specifying  the  name  and  court  number  of  each 
estate  in  which  foes  'were  paid  In  such  cal- 
endar year,  the  amount  of  such  fees  paid  in 
each  such  estate  and  the  amount  of  fees  unpaid 
and  due  in  each  estate  at  the  end  of  such 
year.  Such  judge  shall  also,  within  such  thirty 
day  period  after  such  calendar  year  make  a 
written  report  to  such  dlreotor  of  Revenue 
of  all  fees  which  have  been  due  and  unpaid 
for  more  than  one  year,  the  amounts  thereof 
and  the  name  of  the  estate  in'  which  the  same 
are  due,  which  report  shall  be  verified  by 
affidavit  of  the  Judge  that  he  has  been 
unable  after  the  exercise  of  diligence,  to 
collect  the  same;  and  it  shall  thereupon  be 
the  duty  of  the  director  of  revenue  to  cause 
the  same  to  be  collected  by  law  and  turned 
41  over  to  the  state  treasurer. 

In  all  counties  which  now  or  may  hereafter 
have  more  than  .30,000  inhabitants  such  fees 
shall  be  oharged  on  behalf  of  the  county  and 
paid  over  to  the  county  treasurer,  who  shall 
issue  two  receipts  therefor,  one  of  which 
shall  be  filed  with  the  clerk  of  the  circuit 
court  having  Jurisdiction  in  such  county. 

The  reports  herein  above  required  to  be  made 
to  the  director  of  revenue  shall  be  made  to 
the  county  treasurer. 

In  counties  now  or  hereafter  having  more 
than  250,000  inhabitants  such  fees  shall 
be  charged,  collected  and  paid  over  and 
the  above  mentioned  reports  and  affidavits 
shall  be  made  by,  the  clerk  of  the  probate 
court. " 

Said  latter  act  specifically  designated  that  all 
fees  charged  for  services  by  the  Probate  Court  were 
to  be  charged  upon  behalf  of  the  state  or  county  as 
the  case  might  be  and  that  said  fees  when  collected 
should  be  paid  to  the  director  of  Revenue  or  the  County 
Treasury.  We  think  said  section  further  carries  out 
the  purpose  of  the  conititutlonal  provision  and  salary 
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statute  above  referred  to.  This  latter  statute  con- 
templates that  all  fees  earned  by  the  probate  court 
should  be  paid  into  the  public  treasury  from  which 
the  probate  Judge  receives  his  salary.  One  of  the 
fees  set  out  by  said  last  named  act  is  a fee 

"For  supervising  all  estates  in  each  court 
and  having  appraised  such  of  said  estates 
as  may  be  liable  for  taxes  under  the  state 
inheritance  tax  law,  in  addition  to  the  fees 
applicable  as  hereinbefore  provided,  a fee 
of  Wo  and  one- half  per  cent  of  all  such 
inheritance  taxes  finally  assessed  and  paid 
on  property  assessed  through  the  respective 
courts  shall  be  charged,  the  same  to  be 
collected  by  said  judges  from  the  person 
whose  duty  it  is  to  pay  such  tax-;  provided 
in  all  estates  in  which  the  state  treasurer 
or  the  executor,  administrator  or  trustee 
in  charge  thereof,  shall  be  required  under 
the  provisions  of  the  inheritance  tax  law 
to  refund  to  the  person  entitled  thereto 
any  inheritance  tax  collected  by  them,  the 
ptate  or  county  receiving  same  shall  refund 
to  the  person  entitled  thereto  out  of  the  two 
and  one-half  oer  oent  fee  on  such  tax  the 
proportional  part  thereof  to  which  any  such 
person  may  be  entitled  to  a refund. 

he  think  it  is  clear,  therefore,  that  not-  only 
the  constitution  but  the  legislative  aots  above  referred 
to  contemplate  that  probate  Judges  shall  receive 
nothing  beyond  a salary  for  any  services  which  they 
perform  by  virtue  of  their  office. 

Your  second  question  is  whether  the  probate 
court  must  appoint  an  appraiser  to  appraise  estates 
for.  inheritance  tax  purposes.  Section  585  of  the 
Statutes  of  Missouri  as  enacted  by  H.  C,  3.  fi.  B. 

651,  Laws  1945,  vests  in  the  probate  oourts  juris- 
diction to  determine  the  amount  of  inheritance  taxes 
due  by  estates,  and  then  provides  as  follows! 

"If  it  appear  that  said  estate  may  be  sub- 
Jeot  to  such  tax,  It  shall  be  the  duty  of 
the  court  to  set  a day  for  the  hearing  and 
determining  the  amount  of  said  tax  and  to 


cahse  notice  thereof  to  be  given  In  the  same 
time  and  manner  and  to  the  game  parties  as 
Is  hereinafter  provided  for  /appraisers,  or 
the  court  before  determining  such  matters, 
may  of  its  own  motion,  or  bn  the  application 
of  any  interested  person,  including  the 
blreotor  of  Revenue,  the  prosecuting  .attorney 
or  attorney-general*  appoint  some  qualified 
taxpaying  citizen  of  the  county,  who  is  not 
exeoutor,  administrator  or  beneficially 
interested  in  said  estate  or  the  attorney 
for  any  of  such  parties,  as  appraiser  to 
appraise  and  fix  the  clear  market  value  of 
any  property,  estate  or  interest  therein, 
v or  income  therefrom  which  is  subject  to  the 
payment  of  a tax  under  the  provisions  of 
this  act." 

The  foregoing  section  provides  two  methods  by 
which  an  estate  may  be  appraised  for  inheritance 
tax  purposes.  One  is  for  the  probate  court  to  set 
a day,  notify  interested  parties  and  on  the , day  set 
proceed  to  determine  the  amount  of  the  inheritance 
tax  due  by  such  estate.  Such  determination  x^rould 
necessarily  require  that  the  court  first  appraise 
or  put  a Value  on  the  estate.  The  other  method  is 
for  the  Court  to  appoint  an  appraiser  to  appraise 
the  estate,  and  when  such  appraisal  has  been  made, 
the  court  then  assesses  the  inheritance  taxes  due. 

The  statute  does  not  require  that  an  appraiser  be 
appointed.  The  probate  oourt  can  appraise  the  estate 
and  determine  the  tax,  but  as  pointed  out  above,  the 
fee  for  his  services  in  such  matter  x*;ould  have  to  be 
turned  into  the  state  or  county  as  the  case  may  be. 


g&apJUalon 

It  is,  therefore,  the  opinion  of  this  office 
(l)  that  after  January  1,  1947,  a judge  of  the  probate 
court  cannot  be  paid  for  his  services  in  appraising 
an  estate  for  inheritance  tax  purposes  any  amount 
over  and  above  his  regular  salary,  and  (2)  that  after 
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January  1,  1947,  the  prohate  judge  Is  not  required  to 
appoint  an  appraiser  to  appraise  estates  for  inheri- 
tance tax  purposes  but  may  make  such  appraisal  himself 
and  whatever  fees  are  allowed  toy  law  for  such  services 
must  toe  turned  into  the  state  or  county  treasuries, 
as  tho  case  may  be. 


Yours  very  truly, 


Harry  H.  Kay  ~ ~ 

Assistant  Attorney  General 


APPROVED: 


Taylor 

Attorney  General 
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MOTOR  VEHICLES* ) 
FUEL  TAX?  / ) 


State  Inspector  of  Oils  clnnot  by  rule  extend 
provisions  of  law  to  require  license  from  persons 
not  included  in  statute* 


Honorable  Hugh  I.  McSkimming 
o to, to  Inspector  of  Oils 
Jqfferson  City,  Missouri 


Do nr  Sir: 


Your  opinion  request  of  April  20,  1946,  presents 
for  our  doc is Ion  tho  quostion  of  whether  under  Section  24, 
(Laws  of  Missouri,  1945,  page  G96)  of  tho  Motor  Fuel  Tax 
Law,  tho  administrator  may  by.  rule  or  regulation  bring 
"sub-agents,  sub-dealers,  and  sub-distributors"  under  his 
supervision  and  control  with  respect  to  their  dealing  in 
motor  fuels , 

You  do  not  state  what  tho  naturo  of  tho  contemplated 
regulation  would  be,  but  from  attached  correspond once  it  ap- 
pears that  you  will  reouiro  some  kind  of  license  with  monthly 
reports  accounting  for  the  tax  due  upon  tho  motor  fuel  sold 
or' handled  by  such  class  of  persons  • We  also  draw  upon  said 
c or r o spend  one  o for  a definition  of  "sub-agents,  sub-dealers, 
and  sub-distributors,"  and  it  appears  that  they  aro  persons 
ongaged  in  tho  business  of  soiling  motor  fuel,  but  who  do  not 
first  receive  it  in  this  dtnte . In  other  words,  tho  fuel 
which  they  handle  is  first  Imported  into  this  State  by  some 
other  person  and  sold  to  those  "sub-agonts,  sub-doalors,  and 
sub-distributors,"  who  in  turn  sell,  perhaps  to  other  retail- 
o r s or  tho  c one  ur.io  r s . 

Section  24,  Laws  of  Missouri,  1945,  page  696,  pro- 
vides that; 

"The  administrator  shall  proscribe  and 
publish  all  needful  rules  and  regulations 
for  tho  enf ore ament  of  this  Act*" 

Undor  this  section.  In  order  to  determine  just  what  rules  and 
regulations  tho  administrator  may  proscribe,  wo  must  look  to 
the  terms  "of  this  act"  for  this  statute  limits  such  rules  to 
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those  which  enforce  the  act,  and  also  contains  the  further 
limitation  that  they  must  bo  "needful”  rules. 

In  1943,  the  General  Assembly  enacted  a completely 
now  "Motor  Fuel  Tax  Law"  which  appears  in  Laws  of  Missouri, 
1943,  pages  670  to  639,  Inclusive,  Comparison  of  this  act 
with  the  provisions  of  tho  law  as  it  existed  thoretoforo, 
shows  that  the  method  employed  in  tho  new  act  for  imposition 
of  the  tax  and  collection  and  enforcement  of  tho  payment  of 
this  revenue  constitutes  a drastic  departure  from  the  method 
theretofore  employod.  The  old  act  (Sections  8411  to  8442, 

U,  S,  Mo.  1939,  and  amendments  thereto)  employed  this  method: 
It  licensed  distributors  and  dealers  and -tho  definition  of 
distributor  (Coe,  8411  a3  amended  in  Laws  1941,  page  447)  In- 
cluded every  person  who  manufactured,  refined,  produced,  com- 
pounded, shipped,  transported  or  Imported  motor  fuel  In  this 
Stato.  A dealer  was  defined  as  ovory  person,  other  than  a 
distributor,  who  distributes  or  soils  motor  fuel  within  this 
State.  The  broad  scope  of  those  definitions  included  everyone 
who  in  anyway  dealt  in  gasoline,  except  the  consumer. 

Prior  to  1943  we  are  informed  there  were  some  800  to 
1000  distributors  licensed  and  some  12,000  dealers  who  hold 
licenses.  Tho  old  act  required  each  to  make  a monthly  report 
to  the  State  Oil  Inspector,  account  for  the  gasoline  handled 
by  him  and  pay  tho  tax  duo  thereon  or  show  that  tho  same  was 
paid  to  somo  other  dealer  or  distributor  who  had  In  turn  paid 
the  some  over  to  tho  State.  The  liability  for  the  tax  there 
imposed  was  fastened  upon  all  who  handled  a particular  gallon 
of  gasoline,  until  someone  of  those  handlers  had  paid  tho  tax 
to  t fr®  State  Treasurer.  1'hat  was  the  express  ruling  of  the 
Court,  as  respects  distributors,  in  State  ex  rel.  Winn  v, 
Banka,  Mo.  Sup.,  145  3,  (2d)  362-365,  where  it  is  said: 

"...  there  is  nothing  anywhere  in 
Article  2 which  authorizes  ono  distrib- 
utor to  satisfy  his  obligation  to  pay  a 
-license  tax  to  tho  State,  by  paying  it 
or  any  part  of  it  to  another  distributor* 

On  tho  contrary,  he  Is  required  by  Sec- 
tion 7795  to  * pay  to  the  Stato  Treasurer. ’" 

As  rospocts  dealors.  Section  8442  provided  a method 
whereby,  in  tho  event  they  paid  taxes  to  another  who  failed  to 
pay  ovor  to  tho  State  Treasuror,  tho  tax  could  be  assossed 
against  them.  And  Section  8432  provided  that  In  tho  event  no 
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distributor  or  doalor  paid  the  tax  to  the  Stato  then  the  per- 
son using  the  sane  for  the  purpose  of  operating  a vehicle 
upon  the  highways  was  liable  therefor, 

Tho  now  act  drasticly  limits  tho  class  which  Is 
liable  for  tho  payment  of  tho  tax.  Section  3 provides  for 
tho  tax  and  imposes  tho  liability  in  tho  following  terms : 

"(b)  For  tho  privilege  of  ro solving 
motor  fuel  to  bo  sold  for  uso  in 
propelling  motor  vehicles  upon  tho 
public  highways  of  this  State,  there 
is  hereby  imposed  upon  every  person 
receiving  fuel  in  this  State,  a 
li  c o ns  e t ax  o pual  t o t w o o on t s ( 
por  gallon  on  all  motor  fuel  rocelvod 
to  bo  sold  * (Underscoring  ours,) 

bo  direct  your  attention  particularly  to  tho  fact  that  under 
this,  the  tax  imposition  section,  tho  tax  is  imposed  upon  the 
receipt  of  tho  motor  fuel  in  this  State, 

Soction  2 (g)  provides  that  ''‘For  tho  purpose  of  detor 
mining  liability  for  payment  of  tho  tax  heroin  imposed,  motor 
fuel  shall  bo  doomed  to  bo  'received’  as  follows:"  .end  then 
contains  four  sub-divisions,  each  detailing;  a particular 
operation  which  constitutes  a "rocoipt"  of  motor  fuel,  V/e  need 
not  set  each  of  those  out  In  full.  It  suffices  to  say  that  the 
first  covers  tho  timo  fuel  Is  withdrawn  from  storage  tanks  at 
a rofinory,  boat,  barge  or  pipeline  terminal  in  this  State  and 
designates  the  "receiver"  as  tho  person  who  was  owner  of  the 
fuol  immediately  prior  to  tho  timo  of  withdrawal,  oxcopt  whore 
it  Is  withdrawn  for  delivery  to  a licensed  distributor,  in 
which  caso  tho  fuol  is  "received"  by  tho  distributor  to  whom 
delivered,  '^he  second  dofinition  of  a "rocoipt,"  excluding  tho 
foregoing  class,  malcos  it  at  tho  timo  when  motor  fuel  impoi»tod 
from  without  tho  tato  is  unloaded  from  the  transportation 
equipment  (subh  as  tank  cars  or  trucks)  and  the  person  who  is 
the  owner  thereof  immediately  after  the  unloading  is  the 
"receiver."  The  third  claso  applies  to  those,  other  than  those 
first  mentioned,  who  produce,  compound  or  blond  fuol  in  this 
State  and  fuel  is  "I’ocolvod"  by  this  group  at  the  timo  of  tho 
producing,  compounding  or  blending  by  tho  person  who  is  owner 
of  it  at  such  timo,  Tho  fourth  class  applies  to  those  who 
acquire  motor  fuol  by  mothods  other  than  those  detailed  in  1, 
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2,  and  3,  'unless  the  person  from  whom  - the  same  la  acquired 
hao  paid  or  incurred  liability  with  respect  to  the  tax 
imposed," 

Prior  to  thus  sotting  up  ; hat  constitutes  a "receipt" 
of  motor  fuel,  faction  2 (o)  dofinos  "distributor"  to 

moan  and  includo  any  person  who 
first  receives  motor  fuel  within  this 
3tate  (within  the  meaning  of  the  word 
i received1  as  horeinafter  dofinod:)" 

and  Section  7 imp  os  os-  tho  whole  responsibility  for  making  re- 
ports to  tho  State  and  payment  of  tho  taxes  duo,  upon  those 
who  are  distributors, 

'fills  act  is  strictly  a revenue  measure,  and  ovory 
soot ion  contained  therein  is  built  upon  the  proposition  that 
its  roeulrements  assist  the  administrator  to  determine  the 
true  amount  of  motor  fuel  each  distributor  has  received  in  a 
given  month  and  has  accounted  for  tho  -tax  thereon  to  tho  State, 
examples  are  Section  11,  requiring  reports  from  transporters ; 
Section  12  requiring  records  of  distributors  and  dealers  to  be 
kept  for  5 years,  and  other  sections,  all  of  which  provide 
methods  whereby  a cross  chock  can  be  had  on  a distributor's 
report  to  determine  its  accuracy. 

It  is  apparent  from  our  comparison  of  the  old  act 
and  the  now  that  ono  of  tho  major  purposes  of  the  new -act  was 
to  strictly  limit  the  class  of  persons  who  are  subject  to  the 
jurisdiction  of  the  administrator  to  thee  e who  "receive"  motor 
fuel  in  this  state,  and  that  the  new  act  purposely  omitted  a 
large. class  of  persons  who  in  other  ways  may  soil  or  handle 
motor  fuel,  but  who  do  not  "receive"  the  same*  The  general 
rule  in  such  cases  is  statod  in  59  (J . J , , dec.  122,  page  112, 
as  follows; 

* A departmental  regulation  in 
of foot  imposing  a requirement  which 
was  purposely  omitted  from  the  statute 
under  which  the  regulation  was  drawn 
is  invalid,  ■»:- 

The  power  of  tho  administrator  under  Section  24, 
supra,  does  not  go  beyond  that  of  tho  law.  Ho  cannot  require 
a porson  whom  the  law  does  not  require  to  be  licensod,  to  take 
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out  a license,  Ho  cannot  ronuiro  a person  to  make  roports 
whom  tho  law  doos  not  require  to  mako  roports,  and  lio  can- 
not subject  one  to  a liability  for  tho  tax  when  tho  lav/  does 
not  make  him  subject  thereto. 

Of  course,  what  has  been  said  hero  is  based  upon 
our  conclusion,  drawn  from  tho  attached  correspondence  as  to 
what  is  meant  by  sub-agent  a,  sub-dealers,  and  sub-distributors,” 
If  tho  facts  are  that  those  so  torrnod  do  ''receive”  fuol  as 
that  term  is  defined,  then  they, are  distributors  and  must  comply 
with  the* law,  and  no  regulation  is  needed  to  make  it  applicable 
to  them. 


0 oncluslon 

It  therefore  is  our  opinion  that  persons  who  deal  in 
motor  fuel  who  do  not  "receive”  the  same  as  that  term  is  defined 
in  Section  2 (.>;),  Laws  of  Missouri  1943,  page  673,  may  not  bo 
required  to  be  licensed,  make  reports,  or  bo  subjected  to  tax 
liability  by  a rule  or  regulation  of  tho  administrator  under 
tho  rule  making  power  vested  in  him  under  Section  24,  Laws  of 
Missouri,  1343,  page  696. 


Respectfully  submitted , 


L/v  HJiiC:;  L,  iRdJ.'LMY 

Assistant  Attorney  General 


APPROVED * 


J.  L.  TAYLOR 
Attorney  General 


IN  RE:  Under  Section  31,  Article  VI,  Consit- 
ution  of  1945,  the  City  of  St.  Louis  is  rec- 
ognized as  a county.  Under  C.S.  H.B.  #476  the 
City  of  St.  Louis  would  be  a county  of  the 
first  class  and  laws  applicable  to  such  counties 
would  apply  to  the  City  of  St.  Louis. 

October  9,  1946 

PILED 
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Honorable  David  A.  McMullan 
Carter,  Bull,  Garstang  & McNulty 
4l8  Olive  Street 
St.  Louis  2,  Missouri 

Dear  Sir: 

This  will  acknowledge  your  letter  requesting  an  opinion 
which  reads  as  follows: 

”1  represent  Walter  H.  Toberman,  Clerk  of 
the  Circuit  Court  of  the  City  of  St.  Louis 
and  kindly  request  an  opinion  from  your 
office  on  the  following  matter. 

"There  was  passed  by  the  present  Legislature 
House  Bill  No.  886  which  provided  in  all 
counties  of  Class  1,  the  attorney  filing  a 
suit  in  the  Circuit  Court  shall  deposit 
with  the  Clerk  of  the  Court  $1.00  to  be 
used  as  a law  library  fee. 

"There  is  a difference  of  opinion  as  to 
whether  or  not  this  bill,  which  was  approved 
April  5,  1946,  applies  to  the  City  of  St. 

Louis.  As  Mr.  Toberman  is  a state  officer 
I believe  it  appropriate  to  request  an 
opinion  from  your  office  as  to  whether  or 
not  this  law  applies  to  the  City  of  St.  Louis. 

"In  my  opinion  this  law  becomes  effective 
October  7,  1946,  and  I would,  therefore, 
appreciate  your  prompt  attention  to  this 
matter. " 

House  Bill  No.  886,  which  was  approved  April  5,  1946,  in 
part  provides: 

"Section  2.  In  all  counties  of  Class  1,  the 
attorney  or  attorneys  for  any  party  filing 
suit  in  the  circuit  court  of  such  county 
shall  at  the  time  of  filing  said  suit. 
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deposit  with  the  clerk  of  said  court 
the  sum  of  one  dollar  ($1.00)  in 
addition  to  all  deposits  now  or  here- 
after required  by  law  or  court  rule, 
and  no  summons  shall  be  issued  until 
said  deposit  has  been  made;  provided, 
that  this  act  shall  not  apply  to 
actions  sent  to  said  county  on  change 
of  venue  or  an  appeal  from  inferior 
courts,  or  to  suits,  civil  or  criminal, 
filed  by  the  county  or  state  or  any 
city. 

"Section  3.  On  the  first  day  of  each 
month  said  circuit  clerk  shall  pay  the 
entire  fund  created  by  said  deposits 
during  the  preceding  month  to  the  judge 
or  judges  of  the  circuit  court  of  the 
county  in  which  such  deposits  were  made, 
or  to  such  person  as  the  judge  or  judges 
of  the  circuit  court  of  said  county  may 
designate  as  treasurer  of  said  fund,  and 
said  fund  shall  be  applied  and  expended 
under  the  direction  and  order  of  the  judge 
or  judges  of  the  circuit  court  of  any 
such  county  for  the  maintenance  and  upkeep 
of  the  law  library  maintained  by  the  Bar 
Association  in  any  such  county,  or  such 
other  law  library  in  any  such  county  as  may 
be  designated  by  the  judge  or  judges  of  the 
circuit  court  of  any  such  county;  provided, 
that  the  judge  or  judges  of  the  circuit  of 
any  such  county,  and  the  officers  of  all 
courts  of  record  of  any  such  county,  shall 
be  entitled  at  all  reasonable  times  to  use 
the  library  to  the  support  of  which  said 
funds  are  applied." 

In  view  of  the  fact  that  this  bill  pertains  exclusively  to 
counties  of  the  first  class  the  question  propounded  is  whether  or 
not  it  applies  to  the  City  of  St.  Louis.  In  deciding  the  question 
we  must  consider  the  applicable  constitutional  provisions.  Section 
8,  Article  6 of  the  Consitution  of  19^5  provides: 

"Classification  of  Counties — Uniform  Laws. — 

Provision  shall  be  made  by  general  laws  for 
the  organization  and  classification  of 
counties  except  as  provided  in  this  Constit- 
ution. The  number  of  classes  shall  not 
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exceed  four,  and  the  organization  and 
powers  of  each  class  shall  be  defined 
by  general  laws  so  that  all  counties 
within  the  same  class  shall  possess 
the  same  powers  and  be  subject  to  the 
same  restrictions.  A law  applicable 
to  any  county  shall  apply  to  all 
counties  in  the  class  to  which  such 
county  belongs."  (Emphasis  ours.) 

Pursuant  to  the  mandate  of  the  above  section,  C.S.H.B.  #476  was 
enacted  by  the  63rd  General  Assembly.  This  bill  was  passed  with 
an  emergency  clause  and  was  approved  by  the  Governor  on  December 
5 , 1945.  C.S.H.B.  #476,  in  part,  provides: 

"Section  1.  All  counties  of  this  state  are 
hereby  classified,  for  the  purpose  of  estab- 
lishing organization  and  powers  in  accordance 
with  the  provisions  of  Section  8,  Article  VI, 

Constitution  of  Missouri,  into  four  classes 
as  fellows: 

"Class  1.  All  counties  now  having 
or  which  may  hereafter  have  an  assessed 
valuation  of  three  hundred  million 
dollars  ($300,000,000.00)  and  over 
shall  be  in  the  first  class. 

***** 

"Section  2.  For  the  purposes  of  this  act, 

•assessed  valuation1  shall  mean  the  valuation 
of  all  real  and  personal  property  as  determined 
and  finally  established  by  the  state  agency’ 
charged  with  the  duty  of  equalizing  assessments. 

"Section  3.  For  the  purpose  of  determining  the 
initial  class  of  the  various  counties,  the 
assessed  valuations  of  the  respective  counties 
as  set  forth  on  pages  333  to  400  of  the  ‘Journal 
of  the  Board  of  Equalization  of  the  State  of 
Missouri  for  the  Year  Ending  December  31  > 1944* 
shall  be  used;*  * *" 

In  orddr  for  House  Bill  #886,  supra,  to  apply  to  the  City  of 
St.  Louis,  that  political  subdivision  would  have  to  fall  within 
the  category  of  counties  of  first  class  as  determined  by  C.S.H.B. 
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#47 6.  Section  31  of  Article  VI  of  the  Constitution  of  1945  provides 

"RSqognition  of  City  of  St,  Louis  as  now 
existing — The  City  of  St.  Louis,  as  now 
existing,  is  recognized  tooth  as  a city  and 
as  a county  unless  otherwise  changed  in 
accordance  with  the  provisions  of  this 
Constitution.  As  a city  it  shall  continue 
for  city  purposes  with  its  present  charter, 
subject  to  changes  and  amendments  provided 
by  the  Constitution  or  by  law,  and  with  the 
powers,  organization,  rights  and  privileges 
permitted  by  this  Constitution  or  by  law." 

(Emphasis  ours.) 

This  section  was  not  in  the  1875  Constitution  and  is  entirely 
new,  and  so  far  has  never  been  judicially  construed.  The  language 
in  the  above  section  is  plain  in  stating  that  the  City  of  St. 

Louis  is  now  recognized  both  as  a city  and  as  a county,  it  does 
not  appear  nor  is  it  indicated  that  it  is  recognized  as  a special 
type  or  class  of  county  although  as  a city  and  for  city  purposes, 
it  shall  continue  to  function  under  its  present  charter. 

The  Constitution  in  Section  30,  Article  VI  permits  the  re- 
organization and  consolidation  of  the  county  governments  of  the 
city  of  St.  Louis  and  St.  Louis  County  and  the  manner  in  which  it 
could  be  accomplished.  However,  until  such  reorganization  and 
consolidation  is  accomplished  they  shall  remain  separate  entities. 
The  words  "county  governments"  as  used  in  this  section  is  further 
recognition  of  the  City  of  St.  Louis  as  a county. 

Other  authority  for  recognizing  the  city  of  St.  Louis  as  a 
county  exists  in  Section  655,  R.S.Mo  1939*  in  the  19th  sub- 
division, which  reads: 

"*  * * nineteenth,  whenever  the  word  ‘county* 
is  used  in  any  law,  general  in  its  character 
to  the  whole  state,  the  same  shall  be  con- 
strued to  include  the  City  of  St.  Louis, 
unless  such  construction  be  inconsistent 
with  the  evident  intent  of  such  law,  or  of 
some  law  specially  applicable  to  such  city; 

# * *» 

In  the  case  of  State  ex  inf.  McKittrick  v.  Dwyer.  124  S.W.(2d) 
1173*  343  Mo.  973*  there  was  an  action  in  quo  warranto  to  determine 
the  question  of  respondents  title  to  the  office  of  treasurer  of 
the  c3iy  of  St.  Louis.  The  principle  issue  was  whether  or  not 
Sections  12130,  R.S.Mo.  1929  and  12130c,  Laws  of  Missouri,  1939* 
were  applicable  to  the  city  of  St.  Louis.  Section  12130,  supra, 
provided  for  the  election  of  a county  treasurer  in  the  several 
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counties  in  the  state  and  Section  12130c,  supra,  provided  for  the 
election  of  a county  treasurer  in  counties  having  a population  of 
forty  thousand  (40,000)  inhabitants  or  more  (except  in  counties 
having  seventy-five  thousand  (75*000)  and  not  more  than  ninety 
thousand  (90,000)  inhabitants)  and  in  all  counties  of  less  than 
forty  thousand  inhabitants  under  township  organization.  In  ruling 
on  the  applicability  of  these  statutes  to  the  city  of  St.  Louis, 
the  court  said  at  S.  W.  1.  c.  1174: 

"On  the  adoption  of  the  1 scheme 1 for  the 
separation  of  the  city  and  the  county, 
the  city  became  both  a political  sub- 
division of  the  State  and  a city  in  its 
corporate  capacity.  * * *" 

Again,  at  S.  W.  1.  c.  1176,  the  following  was  said: 

"The  word  'county',  as  used  in  Secs. 

12130  and  12130c,  includes  the  City 
of  St.  Louis,  and  the  mayor  was  with- 
out authority  to  appoint  respondent 
to  the  office  of  treasurer  of  the  City 
of  St.  Louis,  and  he  should  be  ousted 
from  said  office.  * * *" 

In  the  case  of  State  ex  rel.  Harvey  v.  Sheehan,  190  S.  W. 

864,  269  Mo.  421,  the  Supreme  Court  in  considering  the  applicability 
of  a statute  to  the  city  of  St.  Louis,  said  at  S.  W.  1.  c.  865: 

"We  have  no  doubt  that  under  the  nineteenth 
subdivision  of  section  8057*  R.  S.  1909* 
section  3508,  R.  S.  1909*  and  section  23* 
art.  9*  of  the  Constitution,  the  term 
'counties, ' found  in  connection  with  the 
provision  of  the  act  under  review  and  which 
prescribes  liability  for  the  fee  mentioned, 
should  be  construed  as  including  the  city 
of  St.  Louis.  * * *" 

Also  in  the  case  of  Fischbach  Brewing  Co,  v.  City  of  St. 

Louis  et  al,  87  S.  W. (2d)  648,  the  court  said,  quoting  from 
Lovins  v.  St.  Louis,  84  S.  W.(2d)  127: 

"*  * *'The  sole  and  only  section  found  in 
the  amendment  which  confers  upon  St.  Louis 
any  rights,  powers,  or  functions  as  a quasi 
county  or  political  subdivision  of  the  state 
is  section  23  (R.  S.  1929*  P.  131)*  of  which 
the  relevant  part  reads:  "The  city,  as 
enlarged,  shall  be  entitled  to  the  same 
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representation  in  the  General  Assembly, 
collect  the  state  revenue  and  perform  all 
other  functions  in  relation  to  the  State, 
in  the  same  manner,  as  if  it  were  a county 
as  in  this  Constitution  defined."  Under 
the  maxim  ejusdem  generis  "all  other 
functions"  must  be  interpreted  as  compris- 
ing functions  of  the  same  general  nature 
as  those  specified  in  connection  with  that 
phrase,  and  the  intended  functioning  means 
normal  action  in  relation  to  the  matter 
specified  and  others  of  the  same  nature. 

A county,  as  a governmental  unit  composed 
of  the  people  resident  within  its  pre- 
scribed territory,  can  only  function  con- 
cerning affairs  committted  to  it  as  a govern- 
mental unit.  It  has  nothing  to  do  with  the 
purely  corporate  or  nongovernmental  affairs 
of  the  city  as  such  and  no  functions  concern- 
ing them  to  perform.  The  city  of  St.  Louis, 
in  so  far  as  its  county  functions  extend, 
is  coequal  in  that  respect  with  all  other 
counties  in  the  state  but  not  different 
therefronu  Constitutionally,  while  St.  Louis 
in  its  entirety  is  of  a dual  nature,  it  is 
in  no  sense  either  a auper-city  proper  or 
a super-county. * * *"  (Underscoring  ours.) 


To  further  sustain  the  recognition  of  St.  Louis  city  as  a 
county,  we  refer  to  the  Journal  of  the  Constitutional  Convention 
regarding  the  meaning  of  Section  31,  Article  VI,  supra,  where, 
on  the  139th  day.  May  11,  1944  at  page  2205,  it  was  said: 

"MR.  PHILLIPS (of  ST.  LOUIS  CITY)  MR.  PRESIDENT, 
this  amendment — the  purpose  of  this  amendment 
is  to  recognize  the  distinction  between  the 
city  of  St.  Louis  as  a city  and  the  city  of 
St.  Louis  as  a county,  * * *" 

Again,  on  page  2206,  Mr.  Phillips  said: 

"MR.  PHILLIPS:  Now  I for  one  know  the  previous 
history  of  the  attempt  to  get  St.  Louis  County 
and  St.  Louis  City  as  counties  to  consolidate. 

* * * * I do  think  that  the  way  ought  to  be 
left  for  St.  Louis  to  stay  just  where  it  is  as 
a county  and  to  expand  as  a city  into  any  other 
county  just  like  any  other  city  of  the  state." 


Section  8,  Article  VI,  supra,  provides  that  the  number  of 
classes  of  counties  shall  not  exceed  four  and  that  their  class- 
ification shall  be  trade  by  general  law.  Since  the  City  of  St. 
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Louis  does  not  appear  to  be  recognized  as  a special  class  of  county- 
in  Section  31*  Article  VI  supra,  it  is  therefore,  our  notion  that 
it  would  have  to  fall  within  one  of  the  four  classes  fixed  by  the 
Legislature.  To  hold  otherwise  and  say  that  the  City  of  St.  Louis 
is  a special  class  of  county,  or  possibly  a county  of  the  5th 
class,  would  be  in  conflict  with  the  Constitution.  To  hold  that 
the  City  of  St.  Louis  as  a county  would  fall  within  one  of  the 
four  classes  would  eliminate  the  possibility  of  conflict  between 
the  section  of  the  Constitution  providing  for  the  classification 
of  counties  and  the  section  recognizing  the  City  of  St.  Louis 
as  a county.  Such  an  interpretation  would  tend  to  better  harmonize 
those  two  sections. 

The  Legislature  has  provided  in  C.S.H.B.  #476  that  all  counties 
having  an  assessed  valuation  of  300,000,000.00  dollars  and  over 
shall  be  in  the  first  class  and  for  the  purpose  of  determining  the 
classes  of  the  various  counties  the  assessed  valuation  of  the 
respective  counties  as  set  forth  on  pages  333  to  400  of  the  Journal 
of  the  Board  of  Equalization  of  the  State  of  Missouri  for  the 
Year  Ending  December  31*  1944,  shall  be  used.  On  page  400  of  the 
Journal  the  assessed  valuation  of  the  City  of  St.  Louis  is  given 
to  be  1,211,440,991*00  dollars.  Therefore,  the  City  of  St.  Louis 
being  recognized  as  a county  meets  the  qualifications  to  put  it 
within  the  category  of  counties  of  the  first  class. 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this  department 
that  the  City  of  St.  Louis  is  recognized  as  a county,  and  as  such 
would  be  classified  as  a county  of  the  first  class  as  provided  in 
C.S.H.B.  #476.  House  Bill  #886,  pertaining  to  counties  of  the 
first  class,  would  apply  to  the  City  of  St.  Louis. 


Respectfully  submitted. 


APPROVED: 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


RFT :mw 


SCHOOLS { . School  districts  cannot  issue  bonds  to  buy  school  busses*. 


Honorable  Emory  C.  Medlin 
Prosecuting  Attorney 
Barry  County 
Cassville,  Missouri 

Dear  Sirs 

This  office  has  received  your  request  for  an  opinion, 
which  reads  as  follows: 

”l  would  appreciate  an  opinion  of  your  of- 
fice whether  or  not  a small  town  school 
district  was  permitted  under  the  law  to 
vote  and  issue  bonds  in  order  to  purchase 
school  busses.” 

The  applicable  Constitution  provision  permitting  a 
school  district  to  incur  indebtedness  is  Section  26  (b). 
Art.  6,  of  the  Constitution  of  1945.  This  section  reads 
as  follows: 

”Any  county,  city  incorporated  town  or 
village,  school  district  or  other  politi- 
cal corporation  or  subdivision  of  the 
state,  by  vote  of  two-thirds  of  the 
qualified  electors  thereof  voting  there- 
on may  become  indebted  in  an  amount  not 
to  exceed  five  per  centum  of  the  value 
of  taxable  tangible  property  therein  as 
shown  by  the  last  completed  assessment 
for  state  and  county  purposes.” 

The  statutory  authorization  for  the  Board  of  Directors 
for  any  school  district  to  borrow  money  and  issue  bonds  fcr 
payment  thereof  is  Section  10328,  Art.  2,  Chap.  72,  R.S. 
Mo*,  1939,  which  in  part,  reads  as  follows: 

”Por  the  purpose  of  purchasing  school- 
house  sites,  erecting  schoolhouses,  li- 
brary buildings  and  furnishing  the  same, 
and  building  additions  to  or  repairing 
old  buildings,  the  board  of  directors 
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shall  lae  authorized  to  borrow  money,  and 
issue  bonds  for  the  payment  thereof,  in 
the  manner  herein  provided.  * * *n 

The  above  quoted  section  is  clear  in  specifically  naming 
the  purposes  for  which  money  can  be  borrowed  by  the  Board, 
and  for  payment  thereof,  bonds  may  be  issued. 

In  Beauohamp  vs.  Consolidated  School  District  No.  4 of 
Livingston  County  247  S.W.  104,  297  No,  64,  money  was  borrowed 
and  bonds  were  issued  for  the  purpose  of  remodeling  a school 
house.  The  appellant  claimed  that  the  statute  did  not  in- 
clude as  a purpose,  ” remodeling” • In  deciding  the  question, 
the  following  was  said  at  1.  o.  71 t 

u#  k -*The  statute  does  authorize  bonds 
’for  the  purpose  of  , , . ’erecting 
schoolhouses  . . . and  furnishing  the 
same,  and  building  additions  to  and  re- 
pairing old  buildings.’  According  to 
the  dictionaries  the  word  ‘remodel’ 
has,  as  the  only  one  of  its  legitimate 
meanings  which  could  be  applicable  here, 
the  meaning  ’to  re-construct.’  In  fact, 
there  is  nothing  included  in  the  word  in 
the  sense  In  which  It  can  be  applied  to 
existing  buildings  In  a situation  like 
that  In  this  case  which  is  not  within 
the  statutory  language  ’erecting  school- 
houses  . . . and  building  additions  to 
and  repairing  old  buildings,*  Appellant’s 
construction,  like  a similar  one  in  an 
almost  Identical  case  (Cotter  v.  Joint 
School  District,  164  Wis.  l.c,  15),  is, 
as  the  Supreme  Court  of  Wisconsin  said, 

’too  narrow.  The  statute  was  intended 
to  enable  school  districts  that  did  not 
have  adequate  schoolhouses  to  obtain 
them  by  purchase  or  erection,  and  it 
should  receive  a liberal  construction 
to  effectuate  that  purpose.  The  re- 
modeling of  a building  is  more  than  re- 
pairing it  or  making  minor  changes  there- 
in. The  ordinary  significance  of  the 
term  Imports  a change  in  the  remodeled 
building  practically  equivalent  to  a 
new  one  • . . The  inclusion  of  an  old 
structure  Into  a practically  new  one 
does  not  take  the  process  out  of  the 
meaning  of  the  term  ’erection,’  used 
in  A broad  sense.'  The  purpose  named 
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within  the  order  waa  within  the  statute 
and  waa  sufficiently  conveyed  to  the 
voters  by  the  same  language  used  in  the 
notice,”  - 

To  issue  bonds  for  the-  purpose  of  buying  school  busses 
is  far  removed  from  the  purposes  set  forth  in  Section  10328, 
supra,  and  though  the  statute  should  receive  a liberal  con- 
struction, we  think  that  the  purpose  of  buying  school  busses 
can  in  no  wise  be  brought  within  the  ambit  of  the  statute. 

Attention  is  directed  to  Section  10326,  R.  S,  Mo*,  1939 
which  provides  as  follows s 

"Whenever  the  board  of  directors  of  any 
school  district  or  board  of  education  of 
a consolidated  district  shall  deem  it  ad- 
visable, or  when  they  shall  be  requested 
by  a petition  of  ten  taxpayers  of  such 
district,  to  provide  for  the  free  trans- 
portation to  and  from  school,  at  the  ex- 
pense of  the  district,  of  pupils  living 
more  than  one-half  mile  from  the  school- 
house,  for  the  whole  or  for  part  of  the 
school  year,  said  board  of  directors  or 
board  of  education  shall  submit  to  the 
qualified  voters  of  such  school  district 
who  are  taxpayers  in  such  district,  at  m 
annual  meeting  or  a special  meeting,  called 
and  held  for  that  purpose,  the  question 
of  providing  such  transportation  for  the 
pupils  of  such  school  di strict t Provided 
that  when  a special  meeting  is  called  for 
this  purpose,  k due  notice  of  such  meet- 
ing shall  be  given  as  provided  for  in 
Section  10361,  If  two-thirds  of  the 
voters,  who  are  taxpayers,  voting  af  such 
election,  shall  vote  In  favor  of*  sucE 
transportation  of  pupils o^  said  school 
district,  the  board  of  directors  or  board 
of  education  shall  arrange  for  and  pro- 
vide  such  transportation.  The  board  of* 
directors  or  board  of  education  shall  have 
authority  and  are  empowered  to  make  all 
needful  rules  and  regulations  for  the 
free  transportation  of  pupils  herein  pro- 
vided for,  and  are  authorized  to  and  shall 
require  from  every  person,  employed  for 
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that  purpose,  a reasonable  bond  for  the 
faithful  discharge  of  his  duties,  as  pre- 
scribed by  the  board.  Said  board  of 
directors  or  board  of  education  shall  pay 
by  warrant  tne  expenses  of  such  trans- 
portation out  of  the  Incidental  fund  of 
- the  dlstrlot*  Provided,  that  this 

section  shall  Include  pupils  attending 
private  schools  of  elementary  and  high 
school  grade  except  such  schools  as  are 
operated  for  profit.”  (Underscoring  ours) 

The  statute  clearly  provides  that  when  transportation  for 
school  children  is  authorized,  it  shall  be  arranged  for  by  the 
Board  of  Directors  and  paid-  for  out  of  the  Incidental  fund 
of  the  school  district.  School  busses  used  as  a means  of 
transporting  children  to  school  would  have  to  be  purchased 
with  the  money  in  the  Incidental  fund. 

The  incidental  fund  is  provided  for  in  Section  10366, 

Laws  of  Missouri,  1943,  page  893,  which  repealed  and  re- 
enacted Section  10366,  R.  S.  Mo.,  1939.  This  section,  in 
part,  provides  as  follows* 

’’All  school  moneys  received  by  a school 
district  shall  be  disbursed  only  for  the 
purposes  for  which  they  were  levied,  col- 
lected or  received.  'There  is  hereby 
created  the  following  funds  for  the  ac- 
counting of  all  school  moneys*  Teachers’ 

Fund,  Incidental  Fund,  Free  Textbook  Fund, 

Building  Fund,  Sinking  Fund,  and  Interest 
Fund.  School  district  moneys  shall  be 
disbursed  only  through  warrants  dram  by 
order  of  the  board  of  education.  Each 
warrant  shall  show  the  legal  identifica- 
tion of  the  district  by  name  or  by  num- 
ber as  provided  by  law;  shall  specify 
the  amount  to  be  paid;  to  whom  payment 
is  made;  from  what  fund;  for  what  pur- 
pose; the  date  of  the  board  order,  and 
the  number  of  the  warrant.  Each  war- 
rant must  be  signed  by  the  President  and 
the  Secretary  or  Clerk.  No  warrant  shall 
be  drawn  for  the  payment  of  any  school 
district  indebtedness  unless  there  is 
sufficient  money  in  the  treasury  and  in 
the  proper  fund  for  the  payment  of  said 
Indebtedness." 

if  if  -55-  if  if 

"if  if  ifMoney  apportioned  by  the  state  for 
transportation  and  money  derived  from  taxa- 

ti°fi£8rdJ!5eif8»S8i'e*pSn*»s  aha11  lDe  or9dited 


Hon.  Emory  C.  Medlin 


-5- 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
purposes  for  which  bonds  may  be  issued  by  the  Board  of  Direc- 
tors of  any  school  district,  as  set  forth  in  Section  10328, 

R.  S.  Mo.,  1939,  do  not  include  the  purchase  of  school  busses. 

School  busses  are  a means  of  transportation  for  sohool 
children  to  and  from  school,  and  must  be  authorized  in  the 
manner  prescribed  in  Section  10326,  R.  S.  Mo.,  1939,  and 
paid  for  out  of  the  incidental  fund  of  the  school  district, 
which  is  provided  for  in  Section  10366,  Laws  of  Missouri. 

1943. 

Respeotfully  submitted. 


RICHARD  P.  THOMPSON 
Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLOR 
Attorney  General 


RPTtdc 


DRAINAGE.  DISTRICT?,:  in  a county  having  township  organization 

the  County  is  liable  for  assessed  benefits 
to  roads  in  a drainage  district  which  was 
organized  under  the  County  Court  Drain- 
age law. 


February  4,  1946 


Mr.  L.  E.  Merrill 
Prosecuting  Attorney 
Chariton  County 
Keytesville,  Missouri 


Dear  Mr.  Merrill: 


This  will  acknowledge  receipt  of  your  letter  of  Janu- 
ary 25,  1946,  in  which  you  request  an  opinion  of  this  depart- 
ment, as  follows: 

"The  County  Court  of  Chariton  County,  Missouri, 
desires  your  opinion  on  the  following: 

In  a County  having  Township  organization,  is 
the  County  or  Township  liable  for  assessed 
benefits  to  roads  in  a drainage  district  or- 
ganized by  the  County  Court?” 

In  Bates  County  Drainage  District  No.  1 vs.  Bates  County 
(1916)  269  Mo.  78,  the  Supreme  Court  of  Missouri  held  that  the 
assessment  of  benefits  accruing  to  public  roads  and  highways 
situated  in  Bates  County,  which,  at  that  time,  was  under  town- 
ship organization,  were  to  be  made  against  the  County  of  Bates 
since  the  drainage  district  had  been  organized  under  the  county 
court  drainage  law.  The  question  was  not  raised  In  that  case 
as  to  whether  it  was  the  county  or  the  township  which  was 
liable  for  said  assessed  benefits. 


In  Harrison  and  Mercer  County  Drainage  District  vs.  Trail 
Creek  Township  (1927),  297  S.  W.  (1)  317  Mo.  933,  the  Supreme 
Court  of  Missouri  held  that  the  assessment  of  benefits  to 
public  roads  and  highways  in  Harrison  County,  Missouri,  should 
be  made  against  the  township  within  which  the  roads  benefited 
were  situated,  where  the  drainage  district  was  organized  under 
the  Circuit  Court  Drainage  laws.  In  discussing  the  precise 
point  presented  by  your  letter  of  January  25,  1946,  the  Supremo 
Court  of  Missouri  said:  (l.o.  944  and  945) 

"in  Drainage  District  v.  Bates  County,  269 
Mo.  78,  the  proceedings  leading  to  the  incor- 
poration of  the  plaintiff  drainage  district, 
and  the  assessment  of  benefits  accruing  to 
the  private  lands  and  public  roads  and  high- 
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ways  situate  therein,  were  had  in  the  County 
Court  of  Bates  County,  under  and  by  virtue 
of  what  is  commonly  called  the  County  Court 
Drainage  Law.  (Art.  4,  Chap.  41,  R.  S.  1909, 
and  amendments  thereto.)  Section  5591,  Re- 
vised Statutes  1909,  which  was  then  a part 
of  the  so-called  County  Court  Drainage  Law, 
provided:  ‘When  any  ditch  established  under 
the  provisions  of  this  article  (i.e.,  Art.  4, 
chap,  41  R.  S.  1909)  drains,  either  in  whole 
or  in  part,  or  benefits  any  public  or  cor- 
porate road  or  railroad,  the  viewers  shall 
apportion  to  the  county,  if  a county  or  state 
or  free  turnpike  road,  or  if*  a corporate  road 
or  railroad,  to  the  company  owning,  operating 
or  controlling  the  same , the  same  proportion 
of  the  cost  of  location  and  construction'  of 
the  improvement  In  proportion  to  the  bene- 
fits received  as  to  private  Individuals. 1 
(italics  ours.)  Construing  therefore,  the 
precise  statute  involved  in  the  Bates  Coun- 
ty case,  this  division  of  this  court  there- 
in ruled,  in  substance  and  effect,  that  the 
so-called  County  Court  Drainage  Law  therein 
Involved  did  not  provide  that  public  roads 
and  highways  shall  be  assessed  for  benefits 
accruing  thereto  by  reason  of  the  drainage 
Improvements  and  reclamation  plan,  but,  on 
the  other  hand,  specifically  provided  that 
the  benefits  accruing  to  the  public  roads 
and  highways  shall  be  apportioned  to  the 
county  in  which  such  public  roads  are 
situate j#  x \ 


* *But  it  is  clearly  apparent,  from  the 
above  language  used  by  Judge  Graves,  the 
author  of  the  opinion  in  the  Bates  County 
case,  that  the  remedy  by  action,  and  a 
general  judgment  therein,  was  properly  a- 
gainst  Bates  County  because  the  statute 
under  construction  In  that  case,  by  its 
precise  terms,  laid  the  liability  and  ob- 
ligation for  the  payment  of  benefits  ac- 
cruing to  the  public  roads  and  highways 
upon  the  county  itself,  and  upon  no  other 
political  or  governmental  subdivision  of 
the  State.” 
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The  court  said  further  at  l.c.  949: 

"But  it  is  said  by  defendant  organized  township 
herein  that  Bates  County  had  adopted,  and  was 
under,  township  organization  at  the  time  of  our 
ruling  and  decision  in  the  Bates  County  case, 
supra,  and  that  we  ruled  therein  that  Bates 
County,  as  the  unit  of  government,  was  liable 
for  the  benefits  accruing  to  the  public  roads 
and  highways  situate  within  that  county.  But, 
as  we  have  pointed  out  herein,  the  drainage 
district  proceedings  in  the  Bates  County  case 
were  had  under  and  by  virtue  of  the  County 
Court  Drainage  Law,  and  not 'under  the  Circuit 
Court  Law,  and  the  County  Court  Law,  by  its 
terms,  did  not  provide  for  the  assessment  of 
benefits  directly  against  the  public  roads  and 
highways,  but  specifically  provided  that  the 
accruing  benefits  shall  be  apportioned  to  the 
county.  Hence,  even  though  mtes  County  had 
adopted  township  organization,  the  county  it- 
self was  held  liable  for  the  payment  of  bene- 
fits accruing  to  the  public  roads  and  high- 
ways therein  because  the  drainage  act  therein 
involved  and  under  construction  specifically 
directed  and  provided  that  the  benefits  are 
to  he  apportioned  to  (and  paid  by)  the  County, 
and  to  no  other  unit  of  government  or  political 
subdivision  of  the  State*  The  distinction  be- 
tween the  Bates  County  case  and  the  instant 
case,  we  believe,  is  readily  apparent.” 

Section  5591,  R.  S.  1909,  which  was  the  basis  of  the  court' 
decision  in  the  Bates  County  case,  and  which  is  also  referred 
to  in  Harrison  and  Mercer  County  Drainage  District  v.  Trail 
Creek  Township,  still  remains,  without  change,  a part  of  the 
County  Court  Drainage  laws.  It  is  now  designated  Section  12430, 
R.  S.  Mo.  1939,  Mo.  R.S.A.,  p.  699. 

We  are  of  the  opinion  that  Bates  County  Drainage  District 
Number  1,  v.  Bates  County,  supra,  and  Harrison  and  Mercer  County 
Drainage  District  v.  Trail  Creek  Township,  supra,  effectively 
ruled  the  instant  question. 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  department  that,  in 
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a county  having  a township  organization,  the  county  and  not 
the  township  is  liable  for  assessed  benefits  to  roads  and 
highways  located  in  a drainage  district  which  was  organized 
by  the  County  Court  under  the  County  Court  Drainage  Law. 


Respectfully  sxibmitted, 


SMITH  N.  CROWE,  JR. 
Assistant  Attorney  General 


SNC : DC 


APPROVED: 


J.  E.  TAYLOR 

Attorney  General 


POOL  HALLS:  Club  operating  pool  hall  and 
charging  members  for  use  of 
cues  must  procure  license* 


March  29,  1946 


FILED 

i / 


Honorable  L,  IS,  .Merrill 
Prosecuting  Attorney 
Chariton  County 
Keytesville,  Missouri 


Dear  Sir: 

We  have  received  your  request  for  an  official  opinion, 
which,  reads  as  follows: 

"I  desire  your  opinion  as  to  the 
interpretation  of  Section  15405 
EXCEPTIONS  TO  15397  LAWS  OF  MISSOURI 
1941,  Parties  operating  a pool  hall 
without  license  in  a city,  organ- 
ized a club  selling  membership  cards 
for  a small  fee.  Proprietor  charges 
a small  fee  for  the  use  of  a cue, 

’’QUESTION:  Is  the  charge  for  the 

use  of  the  cue  a charge  for  playing 
within  the  meaning  of  this  section 
and  therefore  a violation?" 


Section  15397,  R.  S,  Mo,  1939,  empowers  the  County  Court 
to  license  keepers  of  pool  and  billiard  tables,  and  in  part 
provides  as  follows: 

"The  county  court  shall  have  power 
to  license  the  keepers  of  billiard 
tables,  pigeonhole,  tables,  jenny 
lind  tables,  and  all  other  tables 
kept  and  used  for  gaming,  upon 
which  balls  and  cues  are  used, 
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Section  15405,  R.  S,  A.,  provides  as  follows: 

’•This  chapter  shall  not  apply  to  any 
per s oh  having  set  up  in  his  own  pri- 
vate residence  any  one  of  such  tables 
mentioned  in  Section  15597,  when  used 
for  his  own  private  use,  and  for  the 
use  of  his  family,  nor  to  clubs  where 
pool,  billiard  and  other  tables  are 
used  exclusively  for  club  members  and 
upon  which  no  charge  for  playing  is 
made • ” 

This  section  enumerates  certain  exceptions  to  Section 
15397,  supra,  under  which  no  license  is  required  to  keep  and 
operate  pool  and  billiard  tables. 

For  a club,  such  as  you  describe  in  your  letter,  to  be 
excepted  from  procuring  a license  to  keep  and  operate  pool 
and  billiard  tables,  two  requirements  must  exist,  as  provided 
by  Section  15405,  supra.  The  tables  must  be  used  exclusively 
for  club  members  and  there  must  be  no  charge  for  playing. 

We  assume  that  the  only  persons  using  the  pool  tables, 
in  the  case  at  bar,  are  those  holding  membership  cards.  Con- 
sequently, the  first  requirement  is  fulfilled,  in  that  the 
tables  are  exclusively  used  for  club  members. 

According  to  the  facts,  the  proprietor,  who  apparently 
is  also  connected  with  the  club,  charges  the  players  a small 
fee  for  the  use  of  the  cues.  It  is  our  notion  that  to  play 
or  participate  in  the  various  games  played  on  pool  or  bil- 
liard tables,  the  use  of  a cue  is  necessary  and  without  a 
cue  the  playing  of  such  games  cannot  be  accomplished. 


Conclusion. 

It  is  the  opinion  of  this  department  that  a club  keeping 
and  operating  pool  and  billiard  tables  exclusively  for  members, 
but  charging  a fee  for  the  use  of  a cue.  Is  making  a charge 
for  playing  within  the  meaning  of  Section  15405,  R.  S.  A.,  and 
therefore  is  not  excepted  from  procuring  a license. 


Respectfully  submitted. 


APPROVED* 

RICHARD  P.  THOMPSON 

Assistant  Attorney  General 

J.  E.  TAYLOR 
Attorney  General 
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ELECTIONS:  A person  is  entitled  to  the  whole  of  the  last  day 
allowed  "by  law  to  file  for  office,  and  it  is  the 
duty  of  the  county  clerk,  or  deputy,  to  he  avail- 
able all  of  this  day. 


May  18,  1946 


^7 

/ 

Mr.  I.eo  Mitchener  / 

Clerk  of  the  County  Court 
Ripley  County 
Doniphan,  Missouri 


Dear  Sir: 


if*o  acknowledge  receipt  of  your  letter  of  nay  9th, 
1946,  requesting  an  opinion  of  this  department,  which  is' 
as  follows: 

"On  Tuesday  April  30th,  I was  in,  and 
kept  my  office  open  until  a few  minutes 
past  the  usual  closing  time,  after  whloh 
I was  out  of  town.  'Later  a roan  desiring 
to  file  for  county  office  went  to  my 
residence,  having  his  receipt  for  filing 
fee  properly  signed  by  Treasurer  of 
Central  Committee.  Although  my  wife 
was  at  home,  he  did  not  leave  his  declara- 
tion and  receipt  for  filing  fee  at  my 
residence,  but  later  (presumably  prior  to 
12  o’clock  midnight)  mailed  his  declara- 
tion to  me,  but  it  was  postmarked  9:30 
A.M.  May  1st. 

"I  desire  an  opinion  from  you  on  the  fol- 
lowing questions:  ' 

"(1)  Am  I required  to  keep  the  office  , 
open  or  to  bo  on  call  after  the  usual 
closing  time? 

"(2)  Is  the  above  mentioned  candidate 
legally  filed  and  can  I legally  place 
his  name  on  the  ballot" 

"An  opinion  at  your  earliest  convenience 
will  be  appro elated.” 
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The  question  presented  is  whether,  under  the  facts  as 
outlined  by  your  letter,  the  man  seeking  to  file  for  a 
county  office  has  complied  with  Section  11D50,  Laws  of  1944, 
Extra  Session,  page  25,  far,  1,  and  Section  11553,  R.  S.  Mo, 
1939,  and  is  entitled  to  have  his  name  printed  on  the  offi- 
cial hallpt  for  the  August  6th  primary  election  of  1946, 

Section  11550,  Laws  of  1944,  Extra  Session,  page  25, 
provides; 


"The  name  of  no  candidate  shall  he  printed 
upon  any  official  ballot  at  any  primary 
election,  unless  such  candidate  has  on  or 
before  the  last  Tuesday  of  April  preceding 
such  primary  filed  a written  declaration, 
as  provided  in  this  article,  stating  his 
full  name,  residence,  office  for  which  he 
proposes  as  a candidate,  the  party  xipon 
whose  ticket  he  is  to  be  a candidate,  that 
if  nominated  and  elected  to  such  office  lie 
will  qualify,  and  such' declaration  shall  be 
in  substantially  the  following  form; 

"l,  the  undersigned,  a resident  and  quali- 


fied elector  of  the  precinct 

of  the  town  of  or  (the 

precinct  of  the  

ward  of  the  city  of  or  the 

precinct  of  town- 
ship of  the  county  of  and 


State  of  Missouri,  do  announce  myself  a 
Candidate  for  the  office  of 

on  the  ticket,  to  be  votod 

for  at  the  primary  election  to  be  held  on 

the  first  Tuesday  in  August,  

and  I further  declare  that  if  nominated  and 
elected  to  such  office  I will  qualify." 

Section  11553,  R.  S.  Mo,  1939,  provides; 

"No  person  shall  file  more  than  one  written 
declaration  indicating  the  party  designation 
under  which  his  name  is  to  be  printed  on  the 
official  ballot,  and  all  declaration  papers 
shall  be  filed  as  follows; 
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.”1,  For  state  officers,  representatives 
in  congress,  courts  of  appeals  and  circu.it 
judges,  and  those  members  of  the  senate 
and  assembly  v/hose  districts  comprise  more 
than  one  county,  in  the  office  of  the 
secretary  of  state, 

"2,  For  officers  to  be  voted  for  wholly 
within  one  county  or  in  the  city  of  3t, 

Louis,  in  the  office  of  the  county  clerk 
of  such  county  or  the  office  of  the  elec- 
tion commissioners  of  the  city  of  St, 

Louis 

The  case  of  State  ex  rel,  Haller  v.  Arnold,  277  Mo,  474, 
210  S,W,  374,  established  the  doctrine  that  a person  is  en- 
titled to  the  whole  of  the  last  day  allowed  by  law  to  file 
his  declaration  for  office.  In  this  case  the  official  who 
was  required  by  law  to  accept  and  receive  the  filing  fee  was 
absent  from  his  office,  and  the  person  attempting  to  pay  said 
fee  was  unable  to  find  him  about  the  city.  The  next  day  the 
official  was  in  his  office,  the  filing  fee  was  paid,  but  the 
Board  of  Election  Commis si oners  refused  to  place  the  man's 
name  on  the  official  ballot.  The  court  held  that  he  was  en- 
titled to  have  his  name  placed  on  the  ballot  and,  in  so  hold- 
ing, said,  1.  c,  481,  402: 

"It  is  manifest  that  any  eligible  candidate 
for  office  is  entitled  to  the  whole  of  the 
last  day  allowed  by  law  within  which  to  sub- 
mit himself  to  the  electors  for  their  suf- 
frages. In  a case  like  this,  where  the  pro- 
posed candidate  is  in  no  wise  at  fault  (the 
argument  that  he  should  have  made  up  his 
mind  earlier  obviously  having  no  weight,  by 
reason  of  the  truth  of  the  premise,  last  above) 
ought  he  to  be  deprived  of  the  privilege  of 
running  for  a public  office  by  the  mere  ad- 
ventitious fact  of  the  absence  from  his 
office,  or  from  the  city,  or  from  the  state, 
of  the  only  officer  from  whom  the  required 
official  receipt  oan  under  the  letter  of  the 
law  be  obtained?  The  Treasurer  might  be  ill, 
or  a case  can  be  imagined  where  the  death  of 
the  Treasurer  might  occur  on  the  last  day  for 
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filing  prescribed  by  the  letter  of  the 
statute,  and  wherein  it  would  be  im- 
possible to  appoint  his  successor  in 
time  to  have  such  successor  accept  the 
required  deposit  and  issue  the  required 
receipt  therefor. 

"In  such  case,  the  untrarameled  consti- 
tutional privilege  of  all  eligible 
persons  to  become  candidates  for  office 
requires  us--if  we  are  to  esoape  holding 
this  statute  Invalid  for  that  it  contra- 
venes the  spirit  and  the  letter  of  the 
Constitution  in  denying  this  privilege-- 
to  say  that  if  the  proposal  candidate  be 
in  no  wise  in  default,  and  the  death  of 
the  treasurer,  or  the  latter’s  illness, 
or  his  absence  from  Ms  office,  from  the 
city,  or  from  the  State,  shall  prevent 
the  making  of  the  required  deposit  and 
the  obtention  of  the  required  receipt  'on 
the  day  prescribed  by  the  letter  of  the 
statute,  all  that  should  be  required  is 
the  earliest  possible  payment  and  obten- 
tion and  filing  thereafter  of  such  re- 
^ ceipt;  provided,  such  filing  of  the  re- 
ceipt shall  be~ in  time  to  allow  of  the 
performance  by  the  Board  of  E lection  0 om- 
mis  a loners'  of  the  very  first  of  the  en- 
suing duties  incumbent  upon  tKem  by  Taw. 

The  above  doctrine  has  been  upheld  in  the  case  of  State 
ex  rel.  Huse  v,  Iladen,  County  Clerk,  349  Mo.  982,  163  S.W.  (2d) 
946,  In  this  case  the  person  attempting  to  file  for  office 
had  his  receipt  for  filing  fee  and  made  an  honest  and  reason- 
able effort  on  the  last  day  for  filing,  from  about  seven  o’clock 
p.m.  to  almost  midnight,  to  locate  the  county  clerk  at  both  his 
office  and  his  homo.  It  was  admitted  that  no  effort  was  made 
until  after  the  usual  closing  hours  of  the  county  clerk’s  office, 
wherein  it  was  required  to  file  as  required  by  Section  11553, 
supra.  The  court,  in  holding  that  the  county  clerk  must  place 
the  man’s  name  on  the  official  ballot,  stated,  1,  c,  940: 

"Indeed,  respondent  concedes  in  his 
brief  that  vmder  the  law  prospective 
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candidates  have  'the  right  to  file  up 
until  midnight, ’ and  so  the  question 
of  whether  it  was  the  custom  and  prac- 
tice in  said  county  for  the  county 
clerk  to  keep  his  office  open  until 
midnight  on  the  last  day  for  filing 
is  of  no  consequence . As  a matter  of 
fact  the  Commissioner  found  that  issue 
against  relators.  The  further  finding 
of  the  Commissioner  was  that  there  was 
no  evidence  that  either  the  clerk  or 
deputy  intentionally  or  purposely 
avoided  being  located.  But  if  a candi- 
date has  the  whole  of  the  last  day  within 
which  to  filo7  it  necessarily  follows 
that  it  “is  the  cTerk'^s  duty  to  he  avail- 
able, either  'in  person  or  by  deputy, 
during  that  period,  and  as  the  Commissioner 
has  found  as  a fact  that  they  were  not  so 
available,  we  hold  what  was  done  by  relators 
in  the  premises  constituted  a siVb3tantiaf 
compliance  with  the  statutes." 

* 

(Emphasis  ours.) 

It  can  readily  be  seen  from  the  above  quotation,  that 
not  only  does  a candidate  have  the  whole  of  the  last  day  In 
which  to  file,  but  that  it  is  the  clerk Ts  duty  to  be  available, 
either  in  person  or  by  deputy,  during  that  poriod. 


Conclusion 


Therefore,  it  Is  the  opinion  of  this  department  that 
(1)  the  man  referred  to  in  your  letter  is  entitled  to  have 
his  name  printed  on  the  official  ballot  for  the  August  6th, 
primary  election  of  1946,  and  that  (2)  it  is  the  duty  of  the 
County  Clerk  to  be  available,  either  in  person  or  by  deputy, 
the  whole  of  the  last  day  in  which  a candidate  may  file. 


Respectfully  submitted. 


AP PROVED:  PERSHING  WILSON 

Assistant  Attorney  General 

J.  E.  TAYLOR 
Attorney  General 
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JAILS*  'Building  jail  and  construe  ing  vaults  are 

CONTRACTS*  separate  projects,  to  be  paid  for  out  of 
COUNTY  COURT*  separate  funds,  and  contracts  for  each 
project  must  be  let  to  lowest  bidder. 


Juno  26,  1946 


Honorable  Edwin  W,  Hills 
Prosecuting  Attorney 
St  * Clair  County 
Osceola,  Missouri 


FILED 


Dear  Sir* 


We  acknowledge  receipt  of  your  letter  requesting  an 
official  opinion,  and  reading  as  follows* 


"Our  circuit  court,  under  the  authority  of 
Sec.  11041,  being  satisfied  that  a necessity 
then  existed  for  the  assessment,  levy  and 
collection  of  taxes  for  the  erection  of  a 
jail,  commanded  the  county  court  of  St.  Clair 
County  to  have  the  necessary  assessment,  levy 
and  collect ion  of  taxes  for  the  purpose  of 
erecting  a jail,  made. 

"This  was  done  and  a substantial  fund  has 
thus  been  created.  The  circuit  court  in  its 
order  expressly  directed  that  no  portion 
whatever  of  this  jail  fund  should  be  diverted 
or  used  for  any  other  purpose. 

"in  the  light  of  this  prohibition,  it  seems 
clear  that  none  of  the  existing  jail  fund 
caii  bo  used  for  much-needed  record  vaults 
and  other  desirable  improvements  which  the 
court  would  like  to  have  installed, 

"Tills  county  owns  an  antiquated  and  Inadequate 
jail  - built  in  1067.  It  has  no  detention 
room  for  juveniles  as  has  long  been  required 
by  statute*  neither  does  it  have  a coll  where 
a woman  prisoner  can  be  Incarcerated. 

"The  present  jail  location,  while  owned  by  the 
county,  is  so  undesirable  and  tho  local  senti- 
ment against  using  tho  site  for  a new  jail, 
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that  the  county  court  favors  building  the 
proposed  jail  which  will  include  living 
quarters  for  the  sheriff  and  his  family, 
storage  room  for  his  car,  etc,,  as  an 
addition  to  the  present  court  house  on  the 
courthouse  square,  in  Osceola,  the  county 
seat, 

"The  qixestion  is  - and  the  court  will  great- 
ly appreciate  your  opinion  on  it 

"Can  the  county  court,  while  erecting  the  jail 
as  an  addition  to  the  present  court  house,  also, 
at  the  same  time  and  under  the  same  contract, 
safely  erect  and  complete,  out  of  funds  other 
than  the  special  jail  fund,  vaults  for  the 
storage  of  public  records,  suitable  rooms  for 
the  same  and  other  related  improvements? 

"The  county  court  feels  that  it  will  be  de- 
sirable, from  the  standpoints  of  economy  and 
the  securing  of  a uniform,  satisfactory  and 
presentable  building,  that  all  the  proposed 
work  be  advertised,  let,  superintended,  erected 
and  completed  under  one  contract  by  the  same 
bonded  contractor,  the  cost  of  the  jail  to  be 
paid  out  of  the  special  jail  fund  and  the  cost 
of  the  record  vaults  and  other  related  Improve- 
ments to  be  paid  out  of  the  general  revenue  or 
other  fund, 

"Is  there  any  legal  objection  to  this  arrange- 
ment ? 

"I  will  greatly  appreciate  the  opinion  of  your 
office  on  this  proposition," 


A careful  study  of  the  facts  in  your  request  indicates  that 
there  are  two  distinct  and  separate  construction  projects  to  be 
completed.  One  is  the  erection  of  a county  jail,  and  the  other 
Is  the  building  and  Installation  of  vaults  and  suitable  rooms 
which  will  be  used  for  the  storage  of  public  records, 

v 

Under  the  authority  of  Section  11041,  R.  S,  Mo.  1939,  the 
Circuit  Court  of  St.  Clair  County  ordered  the  county  court  of 
that  county  to  have  an  assessment,  levy  and  collection  of  taxes 
made;  and,  in  compliance  with  such  order,  a particular  fund  was 
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created  for  the  sole  purpose  of  erecting  a jail. 

Since,  under  the  order  of  the  court,  none  of  the  jail  fund 
can  be  used  for  any  other  purpose,  the  necessary  expense  to  be 
incurred  in  installing  vaults  and  suitable  rooms  for  the  storage 
of  public  records  must  be  paid  from  another  separate  fund. 

The  question  is  asked*  Can  both  construction  projects  be 
completed  under  one  and  the  same  contract? 

Article  4,  Chapter  100,  R.  S»  Mo,  1939,  pertains  to  the 
erection  and  maintenance  of  county  buildings.  Section  13702  of 
this  article  provides: 

'‘There  shall  be  erected  and  maintained  in 
each  county,  at  the  established  seat  of 
justice  thereof,  a good  and  sufficient 
court  house  and  jail." 

Section  13715  provides: 

"Whenever  the  county  court  of  any  county 
shall  think  it  expedient  to  erect  any  of 
the  buildings  aforesaid,  the  building  of 
which  shall  not  be  otherwise  provided  for, 
and  there  shall  be  sufficient  funds  in  the 
county  treasury  for  that  purpose,  not  other- 
viise  appropriated,  or  the  circumstances  of 
the  county  will  otherwise  permit,  they  shall 
make  an  order  for  the  building  thereof,  stat- 
ing in  such  order  the  amount  to  be  appropri- 
ated for  that  purpose,  and  shall  appoint  some 
suitable  person  to  superintend  the  erection 
of  such  buildings,  who  shall  take  an  oath 
or  affirmation  faithfully  and  impartially  to 
discharge  the  duties  enjoined  on  him  by  this 
article." 

Section  13723  provides: 

"Mien  the  ground  for  erecting  any  public 
building  shall  be  designated,  as  aforesaid, 
the  superintendent  shall  prepare  and  submit 
to  the  county  court  a plan  of  the  building 
to  be  erected,  the  dimensions  thereof,  and 
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the  materials ’of  which  it  is  to  be  composed, 
with  an  estimate  of  the  probable  cost  thereof,” 

Section  13724  in  part  provides: 

”bhon  any  plan  shall  be  approved  by  the  county 
court,  the  superintendent  shall  Immediately 
advertise  for  bids  for  the  erection  and  construc- 
tion of  same,  stating  in  such  advertisement  a 
description  of  such  building  or  buildings,  and 
shall  contract  with  the  person  or  firm  who  will 
agree  to  do  the  work  and  furnish  the  necessary 
material  on  the  lowest  and  best  terms  not  exceed- 
ing the  amount  appropriated  or  set  apart  for  such 
building  or  buildings:  •&  * * * x * * *n 

The  sections  just  quoted  only  pertain  to  the  erection  of 
public  buildings.  Regarding  plans  for  erecting  a jail,  which  is 
a public  building,  Section  13724,  supra,  would  have  to  be  com- 
plied with.  The  superintendent  must  advertise  for  bids  for  the 
erection  and  construction  of  such  a building,  and  must  contract 
with  the  person  or  firm  who  agrees  to  do  the  work  on  the  loivest 
and  best  terms  not  exceeding  the  amount  appropriated  for  the 
building. 

Section  13730,  R.  S.  Ho.  1939,  empowers  the  county  court 
to  make  repairs  and  improvements  on  public  buildings,  which  would 
include  the  installation  and  construction  of  vaults  and  suitable 
rooms  for  storage  space.  This  section  reads: 

”The  county  court  of  each  county  shall  have 
power,  ffom  time  to  time,  to  alter,  repair 
or  build  any  county  buildings , which  have 
been  or  may  hereafter  be  erected,  as  circum- 
stances may  require,  and  the  funds  of  the 
county  may  admit j and  they  shall,  moreover, 
take  such  measures  as  shall  be  necessary  to 
preserve  all  buildings  and  property  of  their 
county  from  waste  or  damage.” 

In  the  case  of  State  ex  rel.  Garter  v.  Bollinger,  117  3.  W. 
1132,  219  iio.  204,  a suit  was  brought  by  certain  taxpayers  of 
Stoddard  County  to  prohibit  the  county  court  frqm  building  a 
vault  and  repairing  the  court  house.  In  ruling  that  the  county 
court  could  make  such  Improvements  and  repairs,  the  court  said 
at  S.  W.  1.  c.  1137: 
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* * *•  Section  6736,  Rev.  St.  1099  (Ann, 

St,  1906,  p,  3322),  reads  as  follows:  ’The 
county  court  of  each  county  shall  have  the 
power  from  time  to  time  to  alter,  repair  or 
build  any  county  buildings,  which  have  been 
or  may  hereafter  be  erected,  as  circumstances 
may  require,  and  the  funds  of  the  county  may 
admit;  and  they  shall  moreover  take  such 
measures  as  shall  be  necessary  to  preserve 
all  buildings  and  property  of  their  county 
from  waste  or  damage,’  Clearly  that  section 
of  the  statute  gives  the  county  court  of 
Stoddard  county  jurisdiction  over  the  sub- 
ject-matters complained  of  in  the  petition; 
and  the  pleadings,  evidence,  and  report  of 
the  referee  filed  herein  disclose  the  fact 
that  the  county  has  sufficient  money  on  hand 
with  which  to  pay  for  the  proposed  improve- 
ments. That  being  true,  then  the  county 
court  of  that  county  was  acting  within  its 
jurisdiction,  and  prohibition  will  not  lie. 

•js-  #” 

Although  Section  13730,  supra,  empowers  the  county  court  to 
construct  vaults  and  rooms  for  storage  space.  We  find  no  provision 
in  Article  4,  of  Chapter  100,  requiring  the  county  court  to  ad- 
vertise for  bids  to  make  such  improvements  and  letting  the  con- 
tract to  the  lowest  bidder,  as  is  required  in  the  case  of  erecting 
a public  building.  However,  in  Article  2,  Chapter  73,  R,  S,  Mo. 
1939,  which  pertains  to  the  county  budget  law.  Section  10932  in 
part  provides: 

MA11  contracts  shall  be  executed  in  the  name 
of  the  county  by  the  head  of  the  department 
or  officer  concerned,  except  contracts  for 
the  purchase  of  supplies,  materials,  equip- 
ment, or  services  other  than  personal  made 
by  the  officer  in  charge  of  purchasing  in 
any  county  having  such  officer,  llo  contract 
or  order  imposing  any  financial  obligation 
on  the  county  shall  be  binding  on  the  county 
unless  it  be  in  writing  and  unless  there  is 
a balance  otherwise  unencumbered  to  the  credit 
of  the  appropriation  to  which  the  same  is  to 
he  charged  and  a cash  balance  otherwise  un- 
encumbered in  the  treasury  to  the  credit  of 
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the  fund  from  which  payment  is  to  he  made, 
each  sufficient  to  meet  the  obligation 
thereby  incurred  and  unless  such  contract 
or  order  bear  the  certification  of  the 
accounting  officer  so  stating:  Provided , 
that  in  case  of  any  contract  for”  public 
works  or  buildings  to  be  paid  for  from  bond 
funds  or  from  taxes  levied  for  the  purpose 
it  shall  be  sufficient  for  the  accounting 
officer  to  certify  that  such  bonds  or  taxes 
have  been  authorized  by  vote  of  the  people 
and  that  there  is  a sufficient  unencumbered 
amount  of  such  bonds  yet  to  be  sold  or  of 
such  taxes  levied  and  yet  to  be  collected  to 
meet  the  obligation  in  case  there  is  not  a 
sufficient  unencumbered  cash  balance  in  the 
treasury.  All  contracts  and  purchases  shall 
be  let  to  the  iowesi~"anu  best  bidder  after 
Hue  opportunity  for  competition  t including 
advertising  the  proposed  letting  in  a news- 
paper in  the  county  with  a circulation  of  at 
least  500  copies  per  issue,  if  there  be  such, 
except  that  such  advertising  shall  not  be 
required  in  case  of  contracts  or  •purchases 
involving  an  expenditure  of  less  than  1:500,00, 
in  which  case  notice  shall  be  posted  on  the 
bulletin  board  in  the  courthouse,  * *■  * * * *” 

(Emphasis  ours.) 

Tills  section  and  Section  13730,  supra,  are  not  repugnant  to 
each  other  and  relate  to  the  same  subject  matter.  Therefore,  they 
are  considered  to  be  in  pari  materia,  and  should  be  construed 
together,  Soble  v*  Hermann,  9 S.  33*  (2d)  459,  175  Va.  489* 

In  Layne  Western  Co,  v,  Buchanan  County,  85  Fed,  (2d)  243, 
the  County  of  Buchanan  was  sued  on  a contract  entered  into  with 
the  defendant  through  the  County  Planning  and  Recreation  Commis- 
sion* The  plaintiff  had  been  given  the  contract  to  drill  two 
wells  without  there  having  been  any  advertisement  for  bidders. 

The  County  Planning  and  Recreation  Act  empowered  the  Commission 
to  construct  and  maintain  improvements  pertaining  to  the  develop- 
ment of  recreational  projects,  but  nothing  in  the  act  required 
advertising  for  bids  when  any  construction  work  was  to  be  done. 

A judgment  adverse  to  the  plaintiff  "was  rendered,  because  that 
portion  of  the  county  budget  law  pertaining  to  the  execution  of 
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contracts  and  specifically  relating  to  letting  contracts  to  the 


lowest  and  best  bidder  was  not  complied  with, 
of  the  court,  it  was  said  at  1.  c.~546  that* 


In  the  opinion. 


* * * The  Budget  Act  clearly  applies  to 
the  county  court,  and  it  follows  that  it 
applies  also  to  all  agencies  of  the  court. 

.•>  ••  -»  0- 


And  at  1.  c.  347  appears  the  following; 

"Finally,  the  appellant  contends  that  the 
Commission  Act  is  a special  act,  and  there- 
fore must  take  preference  over  the  Budget 
Act,  which  is  general.  If  there  were  any 
repugnancy  between  the  two  acts,  the  con- 
tention might  have  merit.  The  Commission 
Act , however,  nowhere  says  that  competitive, 
bidding,  may  be  dispensed  with  in  contracts 
made  by  the  commission.  The  rule  is  appli- 
cable, therefore,  that  where  statutes  arc 
in  pari  materia  they  are  to  be  construed  as 
one  system  and  governed  by  one  spirit  and 
policy,  Moore  v.  C.  & 0.  Ry,  Co.,  291  TJ.  3, 
205,  214,  54  3,  Ct . 402,  78  L.  Ud.  755;  Mornin 
v.  City  of  Coquillo,  143  Or.  127,  21  P.  (2d) 
1070,  1080,  and  Tragessor  v.  Cooper,  313  Pa. 

10,  1G9  A.  37G,  377,  are  casos  analogous  to 
the  instant  case.  In  each  of  the  citod  cases 
there  existed  a general  statutory  or  charter 
provision  prescribing  a method  of  lotting 
contracts  by  competitive  bidding*  The  immedi- 
ate provision  empowering  the  government al  agen- 
cy to  contract  lacked  these  requirements.  It 
was  held,  however,  that  the  officers  who  had 
made  the  contracts  in  question  bould  act  in 
the  premises  only  so  long  as  they  kept  within 
the  competitive  bidding  requirements  expressed 
in  the  general  statute  or  the  charter  because 
such  requirement  constituted  an  expression  of 
public  policy  which  need  not  be  repeated  In 
the  particular  statute  or  charter  and  that  It 
could  not  be  excluded  unless  an  Intent  to  ex- 
clude clearly  appeared. 


"it  is  clear  in  this  case  that  it  was  the  in- 
tent of  the  Legislature  of  Missouri  in  enacting 
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the  County  Budget  Law  and  including  therein 
the  requirement  that  'all  contracts’  should 
be  lot  upon  competitive  bidding  to  declare  a 
public  policy.  That  such  a policy  is  wise  -is 
evidenced  by  tho  universality  of  such  statutes 
found  in  the  laws  of  Congress  and  of  all  the 
state  Legislatures.  At  any  rate,  it  is  for 
the  Legislatures  and  not  the  courts  to  pass 
upon  their  wisdom." 

Therefore,  applying  the  rule  laid  down  in  this  case,  it 
would  not  be  proper  to  let  a contract  for  the  separate  project 
of  constructing  vaults  and  rooms  for  storage  without  first  ad- 
vert is  ing  for  bids  and  letting  such  contract  after  due  oppor- 
tunity for  competitive  bidding  to  the  lowest  and  best  bidder. 
Furthermore,  it  would  be  in  violation  of  Lection  39  (4),  Article 
III,  of  the  Constitution  of  1945,  to  pay  a claim  under  a con- 
tract, let  for  this  particular  construction  project  without  havin 
competitive  bidding  on  the  job,  as  provided  by  statute.  This 
section  provides  as  follows j 

"The  general  assembly  shall  not  have  power: 

W '•?  ’«f  '< f «f  (4\‘  Vf  '*»’  Yf  \*  *«»*  Vf  'if  '<«*  r‘nf  If  ‘if  if 

i 

" (4)  To  pay  or  to  authorize  the  payment  of 
any  claim  against  the  state  or  any  county 
or  municipal  corporation  of  the  state  under 
any  agreement  or  contract  made  without  ex- 
press authority  of  law;" 


CONCLUSION 


It  is ,• therefore,  tho  opinion  of  this  department  that  for 
the  two  separate  construction  projects,  to  wit:  Building  a jail 
and  constructing  vaults  and  rooms  for  storing  public  records, 
there  would  have  to  be  an  advertisement  for  bids  incorporating 
a description  of  the  two  projects,  so  as  to  give  interested 
persons  or  firms  an  opportunity  to  bid  competitively  on  such 
projects  separately  or  on  both.  The  contracts  would  have  to 
be  let  to  the  lowest  bidder  on  each  project,  which  would  neces- 
sarily require  separate  contracts,  if  the  lowest  bidder  on  the 
building  of  the  jail  and  constructing  the  vaults  and  storage 
rooms  were  separate  individuals.  If  the  lowest  bidder  on  both 
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projects  was  the  same  person,  both  projects  could,  he  completed 
under  one  contract;  hut,  since  the  money  to  pay  for  the  com- 
pletion of  each  project  must  come  from  separate  funds,  the  con- 
tract should  he  divisible  in  form,  keeping  separate  the  descrip- 
tion of  the  work  to  be  done  relating  to  each  project,  and 
separately  indicating  the  amount  of  money  to  be  expended  on  each 
project,  specifying  the  fund  from  which  the  money  is  to  come. 


Respectfully  submitted. 


APPROVED j 


RICHARD  P.  THOMPSON 

Assistant  Attorney  General 


J.  E,  TAYLOR 
Attorney  General 
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RECORDER  OF  DEEDS i Compensation  of  incumbent  recorders  in 
CONSTITUTION;  counties  of  the  second  class  not  to  be 

, increased  as  provided  in  House  Bill  No. 

t 897  during  present  term  of  office.  Should 

reappoint  deputies. 


July  11,  1946 


Honorable  John  W,  I?  it  die  11 
Assistant  Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  .Uissouri 


Dear  Sir; 


We  hereby  acknowlcd; ;c  receipt  of  your  request  for  an 
opinion,  which  reads  as  follows ; 


" I should  like  your  official  opinion  as 
to  whether  or  not,  beginning  July  1, 

1946,  the  recorder  of  deed;.'  in  Buchanan 
County  shall  be  paid  in  accordance  with 
the  provisions  of  .iiouso  Bill  Ho.  897  or 
whether  ho  shall  bo  paid  according  to 
the  provisions  of  doc*  15487,  8,  IJo* 

1959,  which  is  the  present  statute  on 
that  subject. 

"I  should  als.o  appreciate  your  ad  via  iny 
.us  whothor,  in  your  official  opinion, 

It  is  necessary  for  the  recorder  of 
deeds  and  the  county  court,,  pursuant  to 
Uocfcion  3 of  that  Bill,  to  re-appoint 
deputies  for  that  office.  At.  the  present 
time  the  deputies  .have  been  appointed  and 
ere  classified  under  the  provisions  of 
See . 13489,  B.  h0.  1930." 


Wo'  shall  discuss  the  problems  presented  in  the  order 
that  they  appear. 

That  part  of  House  Bill  Ho.  807,  with  which  your  first 
question  is  concerned,  is  Section  1,  and  it  provides; 
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’’Section  1.  The  recorder  of  deeds,  in 
counties  of  the  second  class,  shall  keep 
a full,  true  and  faithful  account  of  all 
foes  of  every  kind  received,  and  shall 
make  a report  thereof  every  year  to  the 
county  court.  He  shall  retain,  as  compen- 
sation for  his  services  as  county  recorder, 
out  of  the  fees  received  by  him,  a sum  not 
in  excess  of  14000, QO  for  each  year  of  his 
official  term,  and  all  fees  received  by 
him  over  and  above  the  sum  of  2,4000.00  for 
each  year  of  his  official  term,  shall  be 
paid  by  him  into  the  county  treasury,  to 
form  a part  of  the  jury  fund  of  the 
county. 


According  to  this,  a recorder  of  deeds , in  counties  of 
the  second  class,  could  receive  compensation  up  to  4.4000.00 
per  year.  However,  by  virtue  of  Section  134-87,  K,  3,  Mo. 
1939,  the  recorder  of  deeds  is  paid  ,’3500,00  per  year.  At 
the  time  the  incumbent  recorder  of  deeds » term  of  office 


started,  his  salary  was  determined  as  being  .3500,00  per  year 


under  this  last  section, 
whether  the  incumbent 
per  year  under  House 
Section  13407,  E.  3. 


Tho  q u o s t i on  t o 


be  determined  is 
recorder  of  deeds  is  to  receive  4000,00 
Bill  Ho,  897,  or  83500,00  per  year  under 
Ho.  1939,  after  July  1,  1946. 


13, 


The  Constitution  of  Missouri,  1945,  Article  7, 

provides  j 


Section 


’’The  compensation  of  state,  county  and 
municipal  officers  shall  not  bo  in- 
creased during  the  term  of  office  j nor 
shall  the  term  of  any  officer  be  ex- 
tended." 


This  section  is  patterned  after  Article  XIV,  Section  8 
of  the  Constitution  of  Missouri,  1875. 


In  the 
3,  Vi.  864, 
law  re  emir i 


case  of  State  ex  rel,  Harvey  vs,  Sheehan,  190 
269  Ho.  421,  wherein  tho  Legislature  enacted  a 
ng  the  circuit  attorney  of  the  City  of  St,  Louis 


to  attend  coroners*  inquests  in  cases  of  death  caused  by 


violence,  which  might  result  in  charges  of  felony,  an  act 
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was  not  previously  required  to  do,  and  for  such  attend- 
ance the  circuit  attorney  should  receive  .10  for  each  in- 
quest to  he  paid  by  the  city.  It  was  claimed  that  since  the 
circuit  attorney  was  an  officer  at  the  time  of  the  passage 
of  the  Act,  he  could  not  receive  this  amount  since  the 
Constitution  prohibited  any  increase  in  tho  pay  of  an  officer 
during  his  term  of  office.  The  Supreme  Court  of  Missouri, 

1.  c.  429,  held; 


" -t-  we  think  this  contention  unsound 

because  the  act  in  question  enjoins  upon  . 
such  officers  as  appellant  new  and  ad- 
ditional Mat  ies  and  provides  merely  a 
compensation  therefor*  While  in  some 
jurisdictions  a constitutional  provision 
such  a3  ours  has  been  hold  to  inhibit 
even  this.  In  this  and  many  other  states 
the  contrary  doctrine  has  been  accepted 
and  acted  upcn*  (Cunningham  v.  Current 
Klver  Railroad  Co.,  165  Ho*  270 j State 
ex  rel*  v,  Walker,  97  Ho*  162 ;■  Stato  ex 
rel.  v,  Hanson,  73  lie.  09;  State  ox  rel, 
v,  McGfovney,  92  Mo.  428;  County  v*  Holts, 
104-  Cal.  60;  State  ex  rel.  v*  Hoard,  of 
Commissioners,  23  Mont • 250;  State  ex 
rel.  v.  Carson,  6 Wash.  250;  Love, 
Attorney-General  v*  Baehr , Treasurer, 

47  Cal.  364;  Purnell  v,  Kami,  105  Ky. 

87;  Lewis  v.  State  ex  rel.  21  Ohio  C. C, 
410. ) 

” It  is  our  opinion  that  the  act  is  valid 
and  that  the  appellant  Is  entitled  to 
the  fees  demanded  and  that  the  respondent 
,was  not  justified  In  refusing  to  audit 
the  account  and  draw  a warrant  therefor 
on  the  city  treasury.” 


' In  this  case  the  Increase  was  allowed  since  a new  duty 
had  been  imposed.  Cases  applying  the  same  rule  are  Lonneny 
v,'  Silvey,  302  Ho.  665;  Little  River  Drainage  District  v. 
Las  sat  er,  29  8,  7.  (2d)  716,  325  Mo.  403,  and  cases  cited 
therein. 
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Before  the  Incumbent  recorder  of  deeds  could  be  entitled 
to  collect  the  $4000,00  provided  by  House  Bill  Mo.  807 , it 
would  be  necessary  for  new  duties  to  bo  placed  upon  that  office, 
such  as  would  bring  him  within  the  rule  of  the  cases  just  cited. 
We  are  unable  to  discover  any  new  duties  that  have  been  added 
under  House  Bill  Ho.  897.  „ In  that  event,  Article  7,  Section  13, 
Const itut ion  of  Missouri  1945,  supra,  is  controlling,  and.  the 
incumbent  recorder  of  deeds  may  only  receive  $3500,00  per  year 
as  provided  by  Section  13487,  R.  0,  Mo,  1930,  His  successor  in 
office  would  bo  entitled  to  the  larger  amount  as  provided  in 
House  Bill  Ho.  897, 

Turning  to  your  second  proposition.  Section  3 of  House  Bill 
Ho,  897  provides* 


“Section  3,  The  recorder  of  deeds,  in 
counties  of  the  second,  class,  shall  be 
entitled  to  appoint  such  deputies  as  the 
recorder  of  deeds , with  the  approval  of 
the  county  court,  may  deem  necessary  for 
the  prompt  and  proper  discharge  of  the 
duties  of  his  office.  Such  deputies  shall 
po s 3 e s s the  qualifications  of  clerks  of 
courts  of  record,  and  may,  in  the  name  of 
their  principal,  perform  the  duties  of  the 
recorder  of  deeds,  but  all  recorders  of 
deeds  and  their  sureties  shall  be  responsi- 
ble for  the  official  conduct  of  their 
deputies.  The  deputies,  appointed  as  here- 
in provided,  shall  receive  such  salaries  as 
may  bo  fixed  by  the  recorder  of  deeds,  with 
the  approval  of  the  county  court,  and  shall 
be  paid  out  of  the  county  treasury  in  twelve 
equal  monthly  installments.  The  appointment 
of  every  deputy  shall  be  in  writing,  en- 
dorsed with  an  oath  of  office,  similar  to 
that  taken  by  the  recorder  and  subscribed 
to  by  the  deputy  appointed,  and  filed  by  the 
recorder  of  deeds  with  the  comity  court.” 


This 
13489,  R. 


section  Is  at  considerable  variance  with  Section 
3.  Mo,  1939,  which  provided; 
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"The  collector  of  revenue,  clerk  of  the 
circuit  court,  assessor,  recorder  of 
deeds,  county  treasurer,  and  any  other 
county  officer,  shall  each  bo  entitled  : 
to  such  a number  of  deputies  and  assist- 
ants,  to  be  appointed  by  said  county 
officer,  as  the  county  court  may  deom 
necessary  for  the  prompt  and  proper 
discharge  of  the  duties  of  their  various 
offices,  and  such  deputies  and  assistants 
shall  be  divided  into  classes  as  follows, 
and  bo  paid  in  the  same  manner  as  the 


Class  A.  assistants 


or  ctoyu* 

« 
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of i -Lc or s , VJ-UUk.!  y 

ties*  class  3,  assistants  or  deputies 
class  0,  office  clerks  and  copyists. 

Glass  A assistants  or  deputies  shall  be 
paid  sixteen  hundred  and  ei.jhty  dollars 
per  year . Class  B assistants  or  deputies 
shall  be  paid  fifteen  hundred  dollars  per 
year.  Glass  (J  office  clerks  and  copyists 
shall  be  paid  twelve  hundred  dollars  per 

tt 


year 


In 

appoint 

Section 


897, 


Section  5 of  House  Bill  Ho, 
as  many  deputies  as  lie  deems  necessary, 
15409,  I?.  8,  ho.  1959,  there  were  to  be 


the  recorder  shall 
while  under 
as  many 

deputies  as  the  county  court  deemed  necessary.  There  were 
no  qualifications  to  be  met  under  Section  13409,  while  under 
House  Bill  No#  097,  the  deputies  must  possess  the  qualifi- 
cations of  clerks  of  courts  of  record.  An  oath  of  office  is 
required  under  House  Bill  Ho,  G97,  whereas  none  was  required 

This  would  lead  to  the  conclusion  that. 


under 


;ion  13489, 


since  the  new  law  does  require  more  than  the  old,  t.’ 
of  deeds  should  reappoint  deputies  for  that  office. 


recoraer 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
the  incumbent  recorder  of  deeds  in  counties  of  the  second 
class  may  not  receive  an  increase  in  compensation  as  pro- 
vided by  Section  1 of  House  Bill  No  # ' 897  .during  this  term 


llj* 
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of  office  clue  to  the  restriction  of  Article  7,  Section  13, 
Constitution  of  Missouri  1945;  and  he,  therefore , is  limited 
to  receiving  $3500,00  per  year  as  provided,  by  Section  13489, 
H#  S,  Ho.  1939. 

It  is  our  further  opinion  that  the  recorder  of  deeds  in, 
such  counties  should,  tinder  Section  3 of  house  Gill  No.  897, 
reappoint  deputies  for  that  office. 


Respectfully  submitted , 


J.  MARTIN  ANDERSON 

Assistant  Attorney  General 


APPROVED ; 


J,  H.  TAYLOR 
Attorney  General 


ELECTIONS: 
BOND  ISSUE: 


A bond  issue'  for  a county  hospital  may 
be  submitted  at  a primary  election. 


April  26, 


Honorable  Koscoe  D.  Moore 
Prosecuting  Attorney 
Perry  County 
Perryvilley  Missouri 

Dear  Sir: 

This  Department  is  in  receipt  of  your  re- 
quest for  an  official  opinion  which  reads  as  fol- 
lows : 


1946 


"There  has  been  a petition  filed 
with  the  County  Court  under  Sec. 
15192  R.S.  1939,  asking  the  county 
court  to  call  an  election  on  a bond 
issue  for  a county  hospital  at  the 
Primary  Election  to  be  held  August 
8,  1946,  As  I read  this  statute 
and  also  Sec.  15193  it  seems  to  me 
at  least  very  doubtful  that  an  elec- 
tion for  this  purpose  could  be  held 
on  primary  election  day,  Would  you 
please  give  me  your  opinion  whether 
or  not  an  election  for  this  purpose 
could  be  held  on  primary  election 
day?  I would  need  this  opinion  by 
April  30th," 


Section  15192,  H.S.,  Mo,  1939,  provides  that 
any  county  may  establish  a public  hospital  upon  a pe- 
tition signed  by  one  hundred  residents  of  said  county 
being  submitted  to  the  county  court  and  "such  county 
court  shall  submit  the  question  to  the  qualified  elec- 
tors of  the  county  at  the  next  general  election  to  be 
held  in  the  county,  or  at  a special  election  called 
for  that  purpose," 

Section  15193,  R»S,  Mo,  1939,  provides,  in 
part,  as  follows: 


J 
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"The  county  court  shall  submit  to 
the  qualified  electors  of  the  county, 
at  a regular  or  special  election, 
the  question  whether  there  shall  be 
levied  upon  the  assessed  property 

of  such  county  a tax  of  mills 

on  the  dollar  for  the  purchase  of 
real  estate  for  hospital  purposes 
and  for  the  construction  of  hospital 
buildings,  and  for  the  maintenance 
of  same,  or  for  either  or-  all  of 
such  purposes.  The  ballots  to  be 
used  at  any  election  at  which  the 
hospital  question  is  submitted, 
shall  be  printed  with  a statement 
substantially  as  follows: 

"For  a mill  tax  for  a bond 

issue  for  a public  hospital  and  for 
maintenance  of  same. 

Yes, 


No, 


The  identical  question  presented  in  your  re- 
quest was  before  our  Supreme  Court  in  bysart  vs.  City 
of  St,  Louis,  321  Mo,  514,  11  S.VJ,  (2d)  1045,  The  facts 
in  that  case  as  given  by  the  Court  were  as  follows: 

l.c,  1046: 

"The  plaintiff,  a resident  and  tax- 
payer of  the  city  of  St.  Louis,  brought 
this  suit  to  restrain  the  city  of  St. 

Louis,  the  mayor,  comptroller,  and 
treasurer,  from  issuing  and  delivering 
certain  bonds  voted  upon  at  an  election 
held  in  St,  Louis  August  7,  1928,  the 
date  of  the  regular  primary  provided 
by  law. 

The  Court  in  that  case  held  that  elections  are 
divided  into  two  classes,  general  and  special.  A special 
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election  being  one  oalled  for  a special  purpose,  while 
a general  election  is  one  fixed  by  law  to  occur  at 
regular  intervals.  The  Court  further  broke  down  general 
elections  into  primary  elections  and  regular,  or  final, 
elections.  The  Court  further  pointed  out  that  what  is 
now  Section  655,  R.S.  Mo.  1939,  which  defines  general 
election  as  "the  election  required  to  be  held  on  the 
Tuesday  succeeding  the  first  Monday  of  November,  bien- 
nially", was  passed  before  the  enactment  of  the  general 
primary  law  which,  therefore,  could  not  have  been  in- 
cluded in  the  definition  of  general  election. 

The  Court  in  conclusion,  l.c*  1053,  said: 

a it  A proposition  to  issue  bonds  may 
be  submitted  at  a re gular  primary  eleo- 
tion,  and  such  submission  does  not  con- 
stitute it  a special  election, 

"It  is  a matter  of  common  knowledge 
that  at  nearly  every  general  election 
propositions  are  authorized  and  sub- 
mitted to  the  voters  as  special  propo- 
sitions. Submissions  of  these  special 
propositions  are  not,  in  common  par- 
lance, called  special  elections.  They 
are  merely  votes  on  special  propositions 
submitted  at  a general  election." 


This  view  is  confirmed  by  a reading  of  the  two 
above  quoted  statutes,  because  it  will  be  noted  that  in 
Section  15192,  supra,  the  term  "general  or  special  elec- 
tion" -is  used,  while  in  Section  15193  the  words  "regular 
or  special  election"  are  used. 

The  Legislature  by  such  phraseology  clearly 
indicated  that  when  they  used  the  term  "general  election" 
they  did  not  mean  it  in  its  commonly  accepted  meaning  of 
the  election  held  on  the  Tuesday  succeeding  the  first 
Monday  of  November,  but  rather  used  it  in  contradistinction 
from  the  term  "special  election". 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  Department 
that  a proposition  to  Issue  bonds  for  the  building  of  a 
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county  hospital  under  Sections  15192  and  15193,  R.S. 
Mo,  1939,  may  be  submitted  at  a regular  primary  elec- 
tion. 


'Respectfully  submitted. 


ARTHUR  M.  O’KEEFE 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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MARRIAGE:  Marria  I wher  r formed 

after  expiration  of  licem  date* 


'1 

, r . Alfred  r,  Moeller 
osoout  I. n z A 1 1 o r.n o y 
o.  Genevieve  County 
St*  Genevieve , Missouri 


This  acknowledges  your  request,  which  is  as  'follows : 

"Section  3364A  (Laws  of  Missouri  1943 
Page  G41)  contains  a provision  that  a 
marriage  license  shall  be  void  after 
ten  days  from  the  date  of  issuance# 

"Section  33640  (Laws  of  nlssoixri  1943 
Page  042)  contains  a provision  that 
tho  validity  of  any  marriage  under  the 
act  shall  not  be  impaired  by  any  vio- 
lations under  Section  33G4A . 

"The  Recorder  of  heeds  of  this  County 
has  reported  to  rao  that  tho  returns  on 
several  licenses  issued  by  iris  office 
show  that  the  marriages  war©  performed 
more  than  ten  days  after  the  date  of 
the  issuance  of  tho  license.  He  wants 
to  know  whether  these  marriages  are 
void  under  ‘ notion  3364A,  or  whether 
they  arc  validated  under  tho  or o visions 
of  Section  33640," 

Replying  thereto,  your  question  appears  to  be  this,  is 
a marriage  void  whore  the  contracting  parties  have  complied 
with  all  of  the  law,  except  that  tho  marriage  Ceremony  was 
performed  more  than  ten  days  after  the  issuance  of  the  license. 

Your  question  is  evidently  based  on  that  provision  in 
Section  53G4-A,  Laws  1943,  page  641,  which,  in  speaking  of  the 
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marriage  license  required  of  those  who  contemplate  marriage, 
provides: 

11  * «■  said  license  shall  he  void 
after  ten  ( 10)  days  from  the  date  of 
issuance  o’* 

The  courts  in  Missouri,  as  well  as  generally  over  the 
nation,  make  a definite  distinction  between  penalizing  parties 
who  offend  against  laws  relating  to  -marriage  on  the  on©  hand, 
and  the  validity  of  such  marriages  on  the  other  hand.  The 
general  rule  of  law  followed  by  the  Missouri  courts  is  that 
a ceremonial  marriage  is  not  void  unless  the  statute  prohibits 
such  a marriage.  There  are  several  classes  of  marriages  which 
are  by  the  statute  prohibited.  Bigamous  marriages  and  common- 
law  marriages  are  illustrations  thereof. 

However,  the  marriages  under  the  circumstances  con- 
sidered in  this  opinion  are  not  those  which  are  prohibited 
by  law.  The  statute  does  not  say  that  the  marriage  itself 
shall  be  void  if  the  marriage  ceremony  is  not  performed  with- 
in ten  days  after  the  issuance  of  the  license.  It  merely 
provides  that  the  license  shall  be  void*  The  courts  in  this 
state  have  held  that  a marriage  itself  is  valid  although  no 
legal  license  was  procured. 

In  State  v.  Men,  1G9  S.l.  (2d)  342  (1943),  Division 
No.  2 of  our  Supreme  Court  affirmed  a conviction  of  bigamy. 

The  facts  were  that  defendant  had  in  1939  procured  from  a 
justice  of  the  peace  a marriage  license  to  marry  Edith  Box. 

In  July,  1941,  the  defendant  procured  from  another  justice 
of  the  peace  a marriage  license  to  marry  Letta  Pancake. 

Neither  license  was  issued  by  the  recorder  of  deeds,  as  re- 
quired by  law.  In  both  instances  the  defendant  "went  through 
the  form  of  the  two  ceremonial  marriages  in  question."  After 
procurement  of  each  said  so-called  license,  living  together 
and  cohabitation  follov/ed  and  a child  v/as  born  to  the  first 
union,  and  the  second  wife  became  pregnant.  Thereafter  de- 
fendant was  prosecuted  f6r  bigamy  and  his  defense  was  that 
the  second  marriage  was  not  bigamous,  because  he  was  never 
legally  married  to  the  first  wife  who  was  still  living.  The 
court  held  the  first  marriage  was.  not  void  but,  at  most,  1 
voidable  (on  which  question  of  voidability  the  cou.rt  did  not 
pass)  and  not  having  been  legally  voided  was  a marriage,  and 
that  our  statute  saying  "no  marriage  shall  be  recognized  as 
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valid, " etc*,  means  nothing  more  than  "it  shall  not  ho  recog- 


nized as  valid  on  judgment 
facto  and  utterly  void*" 


, and  certainly  not  that  it  is  ipso 
The  court  said  at  1. c.  344-5: 


"taction  3364  says  ’no  marriage  hereafter 
contracted  shall  he  recognized  as  valid 
unloss ’ a license  for  that  purpose  shall 
have  heen  previously  obtained  from  the 
officer  authorized  to  issue  the  same. 

The  came  section  further  provides,  ’Com- 
mon-law marriages  hereafter  contracted 
shall  he  null  and  void* 1 These  provisions 
wore  enacted,  by  the  51st  General  Assembly, 
Laws  1921,  p*  468,  by  an  amendment  which 
added  all  of  the  matter  now  contained  in 
said  section  following  the  second  comma 
therein.  It  is  clear  said  amendment  was 
deal  nod  to  prohibit  non ceremonial  or 
common- law  marriages,  which  until  that 
time  were  sanctioned,  notwithstanding  the 
statute  which  then  read,  ’Previous  to  any 
marriage  in  this  state,  a license  for  that 
purpose  shall  be  obtained.’  dec.  7302, 

IUS*  1919.  This  is  made  manifest  by  tho 
express  words  of  the  statute  declaring  all 
such  marriages  thereafter  contracted  to  be 
'null  and  void.’  But  the  section  itself 
contains  an  exception  — that  with  relation 
to  the  want  of  authority  in  any  person 
solemnising  a marriage  'under  tho  next  pre- 
ceding section,  if  consummated  with  the 
full  belief  on  the  part  of  the  persons,  so 
married,  or  either  of  them,  that  they  wore 
lawfully  joined  in  marriage.’  But  the ’want 
of  authority’  therein  specified  has  no 
reference  to  the  matter  of  a license.  It 
is  not  contended  there  was  any  invalidity 
in  the  first  marriage  other  than  as  declared 
by  Sec*  3364,  and  so  we  are  not  concerned 
with  other  sections  which  declare  certain 
marriages  ’absolutely  void,’  such  as  those 
between  uncles  and  nieces,  aunts  and  nephews, 
first  cousins,  etc..  Mo.  R.rv.AV  Sec.  5561; 
nor,  for  the  moment,  with  Sec.  3362  making 
like  provision  as  to  'all  marriages,  where 
either  of  the  parties  has  a former  wife  or 
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husband  living,  J«-  * unless  the  former  mar- 
riage shall  have  boon  dissolved*  * As  we 
construe  the  language  of  Sec*  3364,  ’no  mar- 
riage hereafter  contracted  shall  be  recognized 
as  valid,’  etc.,  it  was  not  intended  to  render 
void  ab  initio  a ceremonial  marriage  solemnised 
under  the  forms  of,  and  in  apparent  compliance 
with,  the  marriage  statutes,  as  in  the  case  at 
bar.  As  to;  such  marriage  (even  assuming  the 
truth  of  defendant’s  testimony  touching  the 
circumstances  under  which  he  procured  the  li- 
cense) , it  is  our  conclusion  the  language  just 
quoted,  when  taken  in  connection  with  the 
further  provision  that  ’no  marriage  shall  be 
deemed  or  adjudged  invalid’  (for  the  reason 
therein  specified)  can,  in  no  event,  mean  any- 
thing more  than  it  .shall  not  be  recognized  as 
valid  on  judgment,  and  certainly  not  that  it 
is  ipso  facto  and  utterly  void.  In  other 
words,  the  most  that  can  be  said  of  the  de- 
fective issuance  of.  the  license,  if  such  it 
was,  is  that  it  rendered  the  marriage  merely 
voidable,  and  it  was  therefore  to' be  treated 
as  valid  until  declared  void  by  competent 
authority;  and  a voidable  marriage  will  sup- 
port an  indictment  for  bigamy.  10  c 
Bigamy,  Sec.  4;  7 Am.  Jur.,  Bigamy,  Sec.  9. 

Vile  express  no  opinion  as  to  whether,  on  the 
facts  assumed,  the  defect  was  so  gross  as  to 
have  justified  a decree  of  nullity  in  a pro- 
ceeding brought  for  that  purpose*  It  is 
•enough  to  say  it  had  not  been  so  declared, 
arid  thus  brought  within  the  exception  created 
by  the  fourth  clause  of  Sec,  4645,  supra. 

* •»” 

In  addition  to  the  above  reasons  why  such  marriage  is  not 
void.  Section  3364-C,  Laws  194-3,  page  642,  specifically  pro- 
vides that  if  the  contracting  parties  are  otherwise  qualified 
for  marriage  the  validity  of  the  marriage  shall  not  be  impaired 
; ' -.ny  violation  of  the  provisions  of  Section  3364.-A,  supra,. 


Conclusion, 

It  is  otir  opinion  that  a marriage  Is  not  rendered  void 
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'because  of  the  fact  that  the 
more  than  ten  days  after  the 
license  therefor* 


marriage  ceremony  is  performed 
date  of  the  issuance  of  the 


Very  truly  yotirs. 


APPRO  y. 


DRASI'':  VcAfOOh 

Assistant  Attorney  General 
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The  employment  by  a sheriff  in  a county  of  the  third 
class  of  his  wife  to  cook  the  ineals  for  prisoners, 
for  which  the  sheriff  is  reimbursed,  violates  Sec.  6, 
.Art.  VII,  Constitution  of  Missouri. 


‘November  19,  19^6 


Honorable  M.  E.  Montgomery 
Prosecuting  Attorney 
Scott  County 
Benton,  Missouri 

Dear  Sir: 

We  acknowledge  receipt  of  your  request  for  an  official  opinion 
of  this  department,  reading  as  follows: 

"The  County  Court  of  Scott  County,  Missouri 
requests  your  opinion  in  the  following  matter: 

"In  accordance  with  Sec.  ij.  of  the  legislative 
Act  providing  for  the  salary  and  compensation 
of  Sheriffs  of  Counties  of  the  third  class, 
the  Sheriff  of  this  County  submits  his  state- 
ment to  the  'County  Court  on  the  last  day  of  each 
month  showing,  the  actual  cost  of  feeding  persons 
under  his  custody  in  jail.  On  this  statement 
he  includes  the- item  of  ’Cook1  -^100.00,  for  the 
person  who  does  the  cooking.  It  happens  that 
the  Sheriff,  instead  of  employing  domestic 
help  outside  of  his  family,  uses  his  wife  in 
that  respect,  and  pays  her  -^100.00  per  month, 
to  cook  for  the  prisoners. 

"Is  it  all  right  for  the  Coiinty  Court  to  re- 
imburse the  Sheriff  for  this  expense  item? 

"Vv’ould  such  employment  of  the  Sheriff’s  wife, 
by  the  Sheriff,  as  domestic  help  be  contrary 
to  the  anti-nepotism  law  in  effect?" 

Section  ip  of  House  Bill  No.  899  of  the  53rd  General  Assembly 
provides  as  follows: 

"The  sheriff  shall  have  the  custody  and  care 
of  .persons  lodged  in  the  county  jail  and 
shall  furnish  them  with  clean  quarters  and 
wholesome  food.  At  the  end  of  each  month 
the  sheriff  shall  submit  to  the  county 
court  a statement  supported  by  his  oath  or 
affirmation  of  the  actual  cost  incurred  by 
him  In  the  feeding  of  persons  under  his 
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custody  together  with  the  names  of  the  -persons, 
the  number  of  days  each  spent  in  the  jail, 
and  whether  or  not  the  expenditure  is  properly 
chargeable  to  the  count7y  or  to  the  state  under 
the  law.  The  county  court  shall  audit  said 
statement  and  draw  a warrant  on  the  county 
treasury  for  the  amount  of  the  actual  cost 
payable  to  the  sheriff.  The  county  clerk 
shall  submit  quarterly  to  the  State  Director 
of  Revenue  a statement  of  the  cost  incurred 
by  'the  county  in  the  feeding  of  the  prisoners 
, properly  chargeable  to  the  state  and  the  state 

shall  forthwith  pay  .the  same  to  the  county 
treasury." 

The  "actual  cost"  of  furnishing  prisoners  with  wholesome  food 
includes  the  cost  of  the  food  itself  and  the  cost  of  having  the  food 
cooked,  if' the  sheriff  adopts  this  method  of  feeding  the  prisoners. 
He  can,  of  course,  purchase  meals  already  cooked  from  someone  and 
serve  them  to  the  prisoners. 

In  the  case  of  Doty  v.  Sauk  County,  93  Wis.  102,  l.c.  103,  the 
Supreme  Court  of  Wisconsin,  said. 

. " -:s-  This  court  has  repeatedly  held  that 

the  county  is  liable  to  the  sheriff  for  what- 
ever the  proper  board  of  persons  confined  in 
the  county  jail  may  actually  cost,  including 
the  cost  of  the  materials,  used  for  food  and 
for  preparing  and  serving  the  same,  but  Vsith- 
out  any  allowance  for  the  sheriff's  personal 
services  or  for  profits  in  his  favor. 

The  sheriff,  therefore,  is  entitled  to  reimbursement  for  money 
he  has  expended  in  having  food  cooked  for  prisoners  vhen  he  buys 
the  food  himself  and  has  it  cooked  himself. 

The  question  as  to  whether  or  not  the  sheriff  of  a third'  class 
county  is  entitled  to  reimbursement  for  payments  he  makes  to  his 
wife  for  cooking,  food  for  prisoners  depends  on  whether  or  not  such 
employment  comes  within  the  provisions  of  Section  6,  Article  VII, 
of  the  Constitution  of  Missouri.  Said  Section  6 of  Article  VII 
reads  as  follows: 

"Any  public  officer  or  employee  in  this 
state  who  by  virtue  of  his  office  or  em- 
ployment names  or  appoints  to  public. of- 
fice or  employment  any  relative  within  the 
fourth  degree,  by  consanguinity  or  affinity, 
shall  thereby  forfeit  his  office  or  em- 
ployment." 

The  sheriff  names  or  appoints  the  cook  in  this  case,'  not  as  an 
individual,  but  his  authority  for  such  naming  or  appointing  is 
derived  from  the  fact  that  he  oocupies  the  office  of  sheriff.  It 
follows,  then,  that  the  sheriff  names  or  appoints  the  cook  "by 
virtue  of  his  office." 
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It  becomes  necessary,  then,  for  us  to  determine  whether  or 
not  the  cook  employed  by  the  sheriff  in  a county  of  the  third 
class  for  the  purpose  of  cooking  meals  for  prisoners  has  been 
named  to  "public  employment . " The  nepotism  section  of  the 
Constitution  covers  the  naming  or  appointing  of  those  within 
the  prohibited  degrees  of  relationship  both  to  public  office 
and  employment.  Definitions  of  the  word  "put) lie"  as  applied 
to  "public  officers"  are  applicable  to  a definition'  of  the  word 
"public"  as  applied  to  an  employee.  In  a 6 C.  J. , 9 21 , par.  1, 
the  law  is  thus  declared: 

"Offices  have  been  classed  as  public  or  pri- 
vate in  accordance  with  the  nature  of  the 
duty  or  trust  involved,  every  office  being 
public,  the  duties  of  which  concern  the  pub- 
lic. * * 

See,  also,  State  v.  Spaulding,  102  Iowa  639 > 72  N.W.  288., 
where  the  court  declares  (N.W.  289): 

Every  man  is  a public  officer  who 
hath  any  duty-  concerning  the  public  and  he 
is  not  the  less  a public  officer  when  his 
authority  is  confined  to  narrow  limits,  be- 
cause it  is  the  duty  and  nature  of  that  duty 
which  makes  him  a public  officer,  and  not  the 
extent  of  his  authority.'*  *"  ■■ 

In  People  v.  Hayes,  7 How.  Pr.  (i\!.5£.  ) 21x8,  the  court  ap- 
provingly quotes  Best,  Ch.  J.,  in  Henly  v.  Mayor  of  Lyme  (.9 
Bing.  91) : 

" 'In  ray  opinion  every  one  who  is  appointed 
to' discharge  a public  duty,  and  received 
compensation,  in  whatever  shape,  whether 
from  the  crown  or  otherwise,  is  a public 
officer. 1 " 

Section  1 of  House  Bill  No.  899  of  the  63rd  General  Assembly 
provides  that  the  sheriff  shall  be  compensated  by  salary  for  his 
official  services  in  connection  with  the  investigation,  arrest, 
prosecution,  custody,  care,  feeding,  commitment  and  transportation 
of  persons  accused  of  or  convicted  of  a criminal  offense. 

In  the  present  case,  the  payments  made  to  the  sheriff  as  re- 
'imbursement  for  his  expenses  for  furnishing;  food  to  prisoners  are 
paid  by  the  county  and  are,  therefore,  paid  out  of  public  funds. 

The  wife,  in  this  case,  is  not  paid  out  of  compensation  received 
by  the  sheriff,  but  Is  paid,  out  of  money  paid  to  the  sheriff  to 
reimburse  him  for  the  actual  expense.  Therefore,  the  wife  is 
not  an  employee  of  the  husband,  but  is  a public  employee,  as  she 
is  engaged  in  the  performance  of  duties  which  are  enjoined  upon 
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the  sheriff  by  law. 


^ It  is  clear  that  the  feeding  of  prisoners  and  the  pro- 
curing of  food  for  prisoners  constitute  oart  of  the  official 
duties  of  the  sheriff.  The  fact  that  the  sheriff,  and  not  'the 
county,  is  directly  liable  to  the  cook  for  payment  for  cookine- 

such  xood  does  not  prevent  such  cook  from  b eine-  a public  em-  ' 
ployee. 


The>  Supreme  Court  of  Missouri,  in  the  case 
mf.  McKittrick  v.  Bode,  3if-2  Mo.  lo2,  l.c.  l66. 


of  State  ex 
said : 


"'Deputy  sheriffs  are  appointed  by  the  sheriff 
subject  to  the  approval  of  the  judge  of  the 
circuit  courts;  they  are  required  to  take  the 
oath  of  office,  which  is  to  be  indorsed  upon 
ohe  appointment  and  filed  in  the  office  of  the 
clerk  of  the  circuit  court.  After  appoint- 
inent  and 'qualifications  they  "shall  possess  all 
the  powers  and  may  oerform  any  of  tfie  duties 
prescribed  by  law  to  be  performed  by  the  sheriff." 
(H.S.  1689,  secs.  6161  and  8l82.) 


" can  ma^e  no  difference  that  the  appoint- 
r;ient  is  made  by  the  sheriff,  or  that  it  is 
ili  j.lle  nature  of  an  employment,  or  that  the 
compensation  may  be  fixed  by  contra ctT 
The  power  of  appointment  comes  from  the 
State,  the  authority  is  derived  from  the 
law,  and  the  duties  are  exercised  for  the 
benefit  of  the  public  Chief  Justice 
Marshall  defines  a public  office  to  be 
'a  public  charge  or  employment."  — TuTS. 
v . Mauri  c e , 2 Brock , • " 

(Emphasis  ours.) 


The 

.Morrison 


Springfield  Court  of  Appeals,  in  the  case  of 
v.  Endicott,  22,9  Mo.  Aop.  lj-2o,  l.c.  i±27-1^28. 


Scott 
said : 


and 


' 'There  can  be  no  doubt  that  a deputy  sheriff 
appointed  by  the  sheriff,  as  provided  bv  sec- 
tion 11512,  Revised  Statutes  I929,  Is  a%ub- 
°^bicer . (State  ex  rel.  Walker  v.  Bus, 

135 . Mo . 323,  36  S.W.  036.)  That  being  true, 
he  is  subject  to  the  same  general  limitations 
as  any  other  public  officer  in  the  matter  of 
salary  and  fees.  There  is  no  provision  in 
one  law  providing  a salary  for  deputy  sheriffs 
m counties  such  as  Ozark  county.  It  is  per- 
haps . common  practice  in  some  counties  for  the 
sheriff  to  pay  his  deputies  a specified  amount. 
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but  we  are  not  herein  concerned  with  the 
legality  of  such  contracts.  -x- 

Since  it  is  held  by  the  courts  that  • every  public  office  is., 
a public  employment,  the  reasoning  in  the  above  cases  leads  us 
to  the  conclusion  that  a pe  rson  need  not  be  compensated  directly 
by  a county  in  order  to  be  a public  employee.  The  naming  or 
appointing  by  the  sheriff  of  his  wife  as  the  cook  to  prepare ' 
meals  for  prisoners  in  counties  of  the  third  class,  then,  is  a 
violation  of  Section  6,  Article  VII,  of  the  Constitution,  since 
she  is  paid  out  of  public  funds  for  performing  official  duties 
which  are  by  statute  enjoined  on  the  sheriff. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the 
county  court  should  not  reimburse  the  sheriff  in  counties  of  the 
third  class  for  moneys  paid  by  said  sheriff  to  his  wife  as  a cook 
in  preparing  meals  for  prisoners. 

It  is  further  the  opinion  of  this  department  that  the  naming 
or  appointing  by  the  sheriff  of  his. wife  as  cook  violates  Section  6, 
Article  VII,  of  the  Constitution  of  Missouri. 

Respectfully  submitted. 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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BANKING  CORPORATION.'--  restoration 
of  Impaired  capital. 


Under  the  order  of  the  Commissioner  of  Finance 
for  §.  banking  corporation  to  restore  impaired 
capital,  the  directors  of  such  corporation  may 
personally  sign  a guaranty  or  place  property 
in  escrow  with  a contract  that  such  property 
may  be  held  by  the  Commissioner  of  Finance,  or 
other  person  designated,  until  the  capital 
impairment  of  such  corporation  is  restored 
from  normal  earnings  or  if  need 
be,  to  sell  such  assets  and  apply 
the  proceeds  to  such  repalrmento 
Such  contract  should  be  definite 
respecting  the  rights  of  all  par- 
ties as  to  the  holding,  sale  or 
withdrawal  of  such  property. 
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Honorable  M.  E. 
Commissioner  of 
Jefferson  City, 

Dpar  Mr,  Morris! 


Morris 

Finance 

Missouri 


We  have  your  letter  requesting  an  opinion  re sifeerfr 
ing  the  right  and  the  binding  effect,  in  case  of  the  im- 
pairment of  the  capital  funds  of  a bank,  of  the  Directors 
of  a bank  to  restore  the  impaired  capital  stock  to  person- 
ally sign  a guaranty,  or  place  cash  and  United  States  Gov- 
ernment Bonds,  belonging  to  them  personally  in  escrow,  with 
a contract  providing  that  such  guaranty,  or  cash  and  bonds, 
as  the  case  may  be,  shall  be  held  until  such  time  as  the 
capital  impairment  is  restored  from  normal  earnings.  Your 
letter  requesting  the  opinion  is  as  follows: 


"Under  authority  of  Seotion  7904,  R.S.  Mo. 
1939,  I recently  Issued  an  order  directing 
that  the  oapital  stock  of  a corporation, 
which  In  my  opinion  has  an  Impairment,  be 
restored  by  a certain  date. 

"The  Directors  of  this  corporation  have  of- 
fered to  personally  sign  a guaranty  or  place 
cash  and  United  States  government  bonds,  be- 
longing to  them  .personally,  in  escrow  with  a 
contract  that  they  shall  be  held  until  such 
time  that  the  capital  Impairment  Is  restored- 
from  normal  earnings.  Should  the  bank  fail, 
these  securities  or  cash  would  be  forfeited 
and  used  in  paying  the  deposit  liability  of 
the  bank,  They  suggest  that  they  are  willing 
to  enter  into  any  type  of  contract  which  we 
prepare  in  this  connection. 

"Please  advise  If  there  is  any  legal  authority 
for  such  procedure  and  oblige." 


We 

partmental 


observe  by  your  letter  that  you  have  made  your  de- 
order for  the  bank  In  question  whose  capital  has 
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become  Impaired,  to  restore  the  Impaired  capital  stock  within 
a time  specified  in  your  order,  -under  Section  7904,  Article  1, 
Chapter  39,  R.S.  Mo.  1939*  Paragraph  (1)  of  said  Section  7904, 
giving  you  this  power  is  as  follows* 

"(1)  Whenever  the  commissioner  shall  have 
reason  to  believe  that  the  capital  stock 
of  any  corporation  subject  to  the  provisions 
of  this  chapter  is  reduced  by  impairment  or 
otherwise,  below  the  amount  required  by  law, 
or  by  its  certificates  or  articles  of  associ- 
ation, he  shall  issue  an  order  that  suoh 
corporation  make  good  the  deficiency  forthwith 
or  within  a time  specified  in  such  order." 


Section  7906,  Article  1,  Chapter  39,  K.S.  Mo.  1939, 
points  out  the  procedure  for  Directors  of  a bank  to  follow  in 
restoring  impaired  capital  stock  of  a bank  by  issuing  and  sell- 
ing capital  notes.  That  method  of  restoring  impaired  capital 
stock  of  the  bank  in  question  is  not  involved  here  but  it  is 
not  exclusive.  Neither  said  Section  7906,  nor  any  other  Sec- 
tion of  said  Article  and  Chapter  prohibits  or  in  anywise  abridge 
the  right  of  Directors,  stockholders,  or  officers  of  a bank  to 
make  donations,  contracts,  or  the  pledging  of  property  to  said 
bank,  the  use  of  any  other  lawful  method  to  fully  accomplish 
the  restoration  of  the  capital  stock  or  capital  funds  of  a bank 
where  such  capital  stock  has  become  impaired. 

The  duty  resting  upon  the  stockholders  to  keep  the  capi- 
tal stock  of  a bank  unimpaired  is  treated  in  C.J.D.,  Volume  9, 
Section  60,  page  91,  under  "Banks  and  Banking",  baid  Section, 
in  part,  is  as  follows* 

"The  capital  stock  of  a bank  is  a trust 
fund  for  the  benefit  of  depositors  and 
creditors  and  must  be  kept  unimpaired, 
and  the  duty  of  making  good  on  impair- 
ment rests  on  the  stockholders.  When 
the  supervising  officer  of  banks  finds 
an  Impairment  of  capital  of  a banking 
institution,  he  may  direct  that  the  im- 
pairment be  restored  or  made  good  within 
a certain  time  as  a condition  for  con- 
tinuance in  business,  and  he  may  make 
an  agreement  with  the  officers  of  the 
bank  whereby  securities  are  pledged 
with  him  to  secure  the  impairment!  # * «■  ". 
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The  same  work,  9 C.J.S.,  pages  92  and  93,  on  this  sub- 
ject states  this  further  text* 

"Property  conveyed  by  a stockholder  to  a 
bank  to  Improve  Its  assets  Is  conveyed 
for  a consideration,  and  becomes  an  asset 
of  the  bank, 

"Where  the  directors  of  a bank, in  response 
to  a demand  of  the  state  bank  examiner  that 
they  make  good  an  impairment  of  the  capital 
stook,  sign  and  discount  their  personal  note 
and  deposit  the  proceeds  to  the  credit  of  the 
bank,  the  transaction  Is  a donation  or  gift 
to  the  bank. 

The  St,  Louis  Court  of  Appeals  in  this  State  considered 
in  the  case  of  Farmers  & Merchants  Bank  of  Eureka  vs*  Boland, 
the  question  of  the  liability  of  a person  who  had  executed  and 
delivered  to  the  bank  his  promissory  note  for  the  purpose  of 
providing  for  the  restoration  of  impaired  capital  funds  of  the 
bank.  The  case  Is  reported  in  175  S.  W,  (2d)  939,  The, facts 
briefly  stated  were  that  Boland,  a director  in  the  bank,  along 
with  the  other  directors,  provided  funds  for  the  restoration 
of  the  impaired  capital  funds  of  the  bank,  Boland  gave  his 
note  to  the  bank  for  ^1000  for  a loan  of  that  amount  In  cash. 

The  directors  of  the  bank  approved  his  loan.  The  proceeds  of 
the  note  in  cash  were  deposited  to  Mr.  Boland's  account.  There 
it  remained  undisturbed  until  It  was  used  some  time  later  for 
the  repairment  of  the  impaired  funds  of  the  bank.  The  original 
impairment  of  the  surplus  and  funds  of  the  bank  was  a deprecia- 
tion in  its  bond  account.  Later,  the  bond  account  was  revived 
and  restored  by  the  reestablishment  and  appreciation  of  the  bonds 
that  had  formerly  been  depreciated,  and  Mr,  Boland  received  his 
$1000  back'  from  that  source  in  1935  or  1936,  Mr,  Boland  from 
time  to  time  renewed  the  note  by  giving  a new  note,  and  for  a 
time  paid  the  accumulated  interest  on  each  note.  Later,  he 
failed  and  refused  to  execute  a new  note  upon  the  expiration 
of  the  due  date  period  of  the  immediate  former  one  and  refused 
to  pay  the  Interest,  The  bank  after  demand,  sued  Boland  upon 
the  note.  The  bank  recovered  in  the  lower  court,  Boland  ap- 
pealed to  the  St.  Louis  Court  of  Appeals, 

The  defense  of  Mr,  Boland  was  that  at  the.  time  the  suit 
was  filed  for  some  time  before  the  impaired  capital  funds  of 
the  bank  had  been  restored  In  the  regular  course  of  its  business 
transactions,  and  that  there  was  no  consideration  for  the  note, 
and  that'  the  note  was  not  a gift  to  the  bank,  and  that  because 
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of  the  conditions  under  which  the  note  was  given,  he  had  the 
right  to  withdraw  the  note  without  paying  the  same. 

The  St.  Louis  Court  of  Appeals  in  affirming  the  judg- 
ment of  the  lower  court  in  favor  of  the  bank  and  against  Boland, 
and  holding  that  money  advanced  by  members  of  a Board  of  Direct- 
ors in  order  to  restore  the  capital  or  surplus  of  the  bgnk  was 
a gift  to  the  bank,  and  could  not  be  withdrawn  even  after  the 
capital  and  surplus  of  the  bank  had  been  restored,  unless  and 
until  the  Commissioner  of  Finance  gave  his  consent  for  such 
withdrawal  where  an  agreement  specified  that  the  Commissioner 
of  Finance  must  give  his  consent  for  the  withdrawal  — and  in 
the  Boland  case  he  had  not  done  so  --  the  St.  Louis  Court  of 
Appeals,  l,o.  946,  947,  said: 

"Under  Sections  7904  and  7910,  R.S.  Mo, 

1939,  Mo,  R.S. A.  Secs.  7904  and  7910, 
the  state's  Commissioner  of  Finance  has 
very  broad  powers  which  he,  in  his  dis- 
cretion, may  exercise  for  the  protection 
of  banks  and  for  the  safety  and  security 
of  their  depositors  and  creditors. 

He  has  power  to  require  a bank’s  directors 
to  do  many  things  to  safeguard  a bank's 
fxinds  and,  under  certain  circumstances 
set  forth  in  the  statutes,  supra,  to 
close  a bank  and  to  take  possession  of 
its  assets. 


# •5!-  -k-  is-  -«■  -js- 

"We  are  of  the  opinion  that  defendant 
failed  to  sustain  his  affirmative  de- 
fense to  the  note  sued  on  and  was  not 
entitled  to  have  it  canceled  or  to  be 
relieved  of  payment  thereof,  # # ", 


The  above  case  furnishes  ample  authority  for  the  ex- 
ercise of  the  broad  powers  given  the  Commissioner  of  Finance 
under  the  statute.  The  Courts  of  other  States  have  held  to 
the  same  ruling  as  our  Court  of  Appeals  in  the  Boland  case. 
Such  authorities  are  cited  in  the  footnotes  to  the  above 
quoted  authority  of  C.J.S.,  and  may  be  readily  available  for 
further  research  upon  the  question  by  those  interested.  They 
are  not  further  noted  here  beoause  the  decision  of  our  own 
Court  above  quoted  is  sufficient,  we  think. 
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W.e  believe,  however,  that  If  such  a contract  as  men- 
tioned In  the  letter  of  the  Commissioner  of  Finance  be  enter- 
ed into  as  a guaranty,  or  pledging  property  or  for  the  plac- 
ing of  cash  or  bonds  or  other  property  in  escrow  for  the  pur- 
pose of  restoring  impaired  capital  stock,  funds  or  surplus 
of  a bank,  it  should  be  definite  and  positive  in  providing 
that  the  bank  or  other  proper  person,  the  Commiss loner  of 
Finance  if  he  be  agreed  upon,  have  the  absolute  right  to 
hold  such  assets  for  a definite  time  until  the  capital  stock, 
funds  or  surplus  of  the  bank  be  restored  from  normal  earnings, 
or  that  if,  at  any  time  during  the  existence  of  such  Impairment, 
it  may  become  necessary  or  expedient  to  use  such  pledged  cash 
or  securities,  or  other  property,  provided  for  the  purpose, 
that  the  same  be  held  to  be  a gift  to  the  bank,  and  that  the 
same  may  be  sold  and  the  proceeds  thereof,  or  the  cash,  if 
such  pledged  assets  be  in  cash,  be  applied  to  the  restoration 
of  such  impaired  capital  stock,  and  that  the  conditions  under 
which  the  Directors,  stockholders  or  officers  of  the  bank  may 
with  draw  such  assets  be  set  forth  in  plain,  definite,  language 
so  that  there  may  be  no  controversy  about  the  matter. 

Our  Supreme  Court  considered  a case  somewhat  of  the 
nature  of  the  question  here  being  considered  in  the  case  of 
State  ex  rel,  Gordon  vs,  Trimble  et  al.  318  Mo.  341,  The 
Supreme  Court  held  in  the  Gordon  case  that  it  was  not  every  pay- 
ment of  assessments  or  pledged  assets  by  directors  or  stock- 
holders of  a bank  to  restore  the  impaired  capital  stock  or  funds 
of  a bank  that  became  a gift  to  the  bank.  The  Court  held  that 
whether  such  pledged  assets  became  a gift  or  were  a loan,  and 
should  be  repaid  by  the  bank  to  the  persons  providing  the  same, 
should  be  stated  definitely  in  the  agreement  providing  for  the 
assessment  or  pledging  of  assets  to  relieve  a bank  of  financial 
difficulties.  The  Court,  l.c.  346,  347,  on  the  point,  said: 

MThe  cases  cited  by  respondents  undoubtedly 
support  the  general  proposition  that  ‘where 
stockholders  voluntarily  assessed  themselves 
to  relieve  the  corporation  from  pecuniary 
embarrassment;  or  for  the  betterment  of  their 
stock,  such  advancements  are  not  debts,  but 
assets  of  the  corporation.*  But  it  does  not 
follow  that  every  payment  of  money  to  a 
financially  embarrassed  corporation  by  one  or  „ 
all  of  its  stockholders  or  directors  is  paid 
to  it  without  any  agreement  for  its  repayment 
or  that  a stockholder  cannot  make  a payment 
■under  such  an  agreement  which  may  be  recovered. 

* * # * -ss-  * * * •);-  ■»  -ir 
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’•Even  if  the  payments  of  assessments  by 
stockholders  and  directors  to  a corpora- 
tion to  relieve  its  financial  embarrass- 
ment, without  the  showing  of  an  agreement 
to  the  contrary,  must  be  regarded  as  assets 
of  the  corporation  and  not  as  debts * it 
does  not  follow  that  such  payments  may  not 
be  made  under  a valid  and  binding  agreement 
that  they  are  to  constitute  debts  of  the 
corporation  which  should  be  repaid,  « * * ’’ 


The  Supreme  Court  held  in  the  Gordon  case  that  the 
director  and  president  of  a bank  was  entitled  to  withdraw 
the  funds  he  had  provided  for  the  restoration  of  the  impaired 
capital  funds  of  the  bank  on  the  ground, that  the  oontract  and 
agreement  made  when  the'  funds  were  provided  for  did  not  specifi 
cally  state  that  he  was  not  entitled  to  withdraw  them,  and  did 
not  state  definitely  that  they  were  a gift  to  the  bank  there 
being  evidence  of  a verbal  understanding  that  he  was  to  be  re- 
paid, Following  that  decision  we  think  as  stated  above  that 
this  should  be  definitely  stated  in  the  agreement  and  contract 
providing  for  such  pledging  of  property. 

It  is  a familiar  rule  of  the  common  law  that  any  per- 
son has  the  right  to  engage  in  any  business,  undertaking  or 
contract  which  is  not  evil  or  unlawful  In  itself,  unless  of 
course,  such  acts  are  prohibited  by  statute.  We  believe  that 
any  person  Interested  in  a bank  as  a stockholder,  director,  or 
officer  would  have  the  right  under  the  above  cited  authorities 
to  enter  into  such  a contract  as  Is  mentioned  in  your  letter, 
or  to  pledge  securities  or  assets  of  any  kind  including  cash, 
or  Government  bonds,  to  restore  the  impaired  capital  stock  of 
a bank. 


CONCLUSION, 

It  Is,  therefore,  the  opinion  of  this  Department  that 
directors  or  stockholders  of  th©  banking  Institution  referred 
to  in  your  letter  may  lawfully,  personally  sign  a guaranty, 
or  pledge  cash  or  United  States  Government  bonds  to  a bank, 
and  place  them  in  escrow  to  be  held  by  the  Commissioner  of 
Finance  or  the  bank,  or  any  person  or  corporation  named  in  a 
contract  provided  that  It  may  be  held  until  suoh  time  as  the 
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capital  impairment  is  restored,  or  be  sold  if  necessary  to 
restore  such  impairment.  Such  a,  contract  would  be  lawful 
under  the  above  cited  authorities.  Such  a contract,  however, 
should  be  definite  and  certain  as  to  the  rights  of  all  the 
parties  concerned  respecting  the  holding,  sale  or  withdrawal 
of  such  pledged  assets. 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED: 


J.  E,  TAYLOR 
Attorney  General 


GWC : ir 
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BANTUS  -Inability  of  endorsement 
'an'aer  Section  7952,  Laws  of  Missouri 
1943*  page  995  ^ 


A bank  and  an  endorser  may  not 
by  contract  fix  dr  limit  the 
liability  of  an  endorsement 
contrary  to  the  terms  of  Sec- 
tion 7952,  Laws  of  Missouri,  1943 


March  28,  1946 


Honorable  M.  E.  Morris 
Commissioner  of  Finance 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Commissioner  .Morris : 


Your  letter,  requesting  the  opinion  of  this 
Department,  respecting  the  endorsement  of  liability 
in  excess  of  the  provisions  of  Section  7952,  Laws  of 
Missouri,  1943,  page  995,  has  been  received* 

Your  letter  states  the  following: 


"lie:  Sec.  7952,  K.S.  Mo.  1939,  as 
amended.  Laws  Missouri,  1943. 


"A  partnership  has  an  endorsed  liabili- 
ty in  a bank  aggregating  $86,886,72, 
on  which  the  partnership  endorses  by 
straight  endorsement.  The  amount  in- 
volved is  excessive  under  the  statute 
referred  to.  The  legal  limit  to  one 
individual  or  partnership  in  the  bank 
involved  is  $40,000. 

"in  order  to  avoid  the  excessive  feature 
of  the  law,  the  bank  and  the  endorser 
have  entered  into  a~  contract  which,  in 
substance,  is  as  follows: 


"’It  is  hereby  agreed  that  the  total 
liability  under  endorsement  on  notes 
Bold  to  the  bank  shall  be  limited  to 
$20,000  at  any  one  time,  regardless 
of  the  total  of  such  notes,  and  the 
bank  reserves  the  right  to  allocate 
the  liability  to  such  notes  as  it 
may  deem  proper,’" 

"This  agreement  is  signed  by  the  bank 
and  the  borrower.  Vie  understand  that 
this  procedure  was  recommended  by  the 
city  correspondent  but  this  Department 
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has  taken  the  position  that  the  con- 
tract Is  not  valid,  and  that  the  en- 
dorsement with  recourse  on  a negotiable 
instrument  could  not  be  limited  in  this 
manner, 

,rWe  will  appreciate  your  opinion  in  this 
connection  as  speedily  as  possible,  and 
will  be  glad  to  furnish  any  further  in- 
formation which  is  necessary  in  connec- 
tion with  this  situation.,, 

It  is  not  indicated  in  your  letter  what  the  cap- 
italization is  of  the  bank  interested  in  this  transaction. 
Neither,  is  it  stated  what  the  population  of  the  oity  is 
in  which  the  bank  is  located.  However,  your  letter  does 
state  that  the  legal  limit  to  one  Individual  or  partner- 
ship in  the  bank  involved  is  #40,000,  You  state  that  the 
endorsed  liability  of  this  partnership  to  the  bank  in- 
volved is  actually  #86,886,72, 

The  quoted  agreement  as  a part  of  the  contract 
between  the  bank  and  the  endorser  as  you  give  it,  and 
which  is  quoted  in  your  letter,  is,  we  think,  wholly  in- 
adequate and  powerless  to  avoid  or  abridge  the  terms  of 
said  Section  7952,  Such  a contract,  undertaking  to  fix 
the  liability  of  the  endorser  according  to  the  judgment 
and  assumed  right  of  the  bank  to  allocate  the  liability 
to  such  notes  as  the  bank  may  deem  proper,  has  no  founda- 
tion in  said  Section  7952,  or  elsewhere,  in  the  banking 
code  of  this  State,  The  statute  fixes  the  liability  of 
an  individual,  a co-partnership,  corporation,  or  body 
politic  as  to  the  percentage  of  the  capitalization  of  a 
bank  which  may  become  a loan  by  endorsement,  discount  or 
otherwise.  We  do  not  think  it  within  the  power,  privilege 
or  right  of  the  partnership  or  the  bank,  or  both  of  them. 
In  the  present  case  to  effect  a valid  transaction  in 
violation  of  the  statute. 

We  believe  your  Department  has  taken  the  correct 
position  that  the  contract  Is  not  valid,  and  that  the  en- 
dorsement with  recourse  on  a negotiable  instrument  could 
not  be  limited  by  a contract  between  the  endorser  and 
the  bank  in  plain  violation  of  said  Section  7952, 


C ONCLUSI  QN 

It  Is,  the  opinion  of  this  Department  that,  under 
the  statement  of  facts  indicated  in  your  letter,  the  contract 
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made  between  the  bank  and  the  endorser  la  invalid,  and 
in  violation  of  said  Section  7952,  and  that  the  endorse- 
ment with  reoourse  on  a negotiable  instrument  cannot  be 
limited  in  liability  in  such  manner,  but  on  the  contrary, 
the  liability  of  the  endorser  is  fixed  and  determined 
by  the  terms  of  said  Section  7952. 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 

Assistant  Attorney  General 


APPROVED! 


J.  E,  TAYLOR 
Attorney  General 


GWC : ir 


BANK.*"  -Restric ./ions  on  loans- 


Under  sub-section  (e)  of  Section  7952,  Laws  of 
Missouri,  1943,  page  995,  such  drafts  or  bills 
of  exchange  therein  named  are  not  exempted  from 
the  restrictions  of  sub-section  1 of  said  Section 
7952,  where  such  drafts  are  not  drawn  against 
"actually  existing  values"  as  contemplated  by 
said  sub-section  (e ) of  said  Section  7952*  The 

drawing  of  such  drafts  due  30, 
60  and  90  days  from  date  would 
constitute  a loan  liability  of 
the  individual,  partnership, 
corporation  or  body  politic 
borrowing  money  from  a bank 
and  must  be  computed  as  such* 


March  29,  1946 


Honorable  M.  E.  Morris 
Commissioner  of  Finance 
Jefferson  City,  Missouri 

Dear  Commis sioner  Morris : 


0 


? 


Your  letter  requesting  an  opinion  with  respect 
to  the  amount  of  money  that  may  be  loaned  by  a bank  as 
a per  centum  of  the  capital  stock  of  said  bank,  under 
the  terms  of  Section  7952,  Laws  of  Missouri,  1943,  page 
995,  has  been  received. 


Your  letter  containing  pertinent  features  of 
your  correspondence  with  Mr,  Walker  MacMillan,  Vice- 
President  of  the  Jefferson  Bank  and  Trust  Company  of 
St,  Louis,  Missouri,  regarding  the  subject  matter  to 
be  considered,  is  as  follows: 

"Honorable  J.  E.  Taylor 
Attorney  General 
Supreme  Court  Building 
Jefferson  City,  Missouri 

"Dear  General  Taylor: 


"On  November  10th  we  received  the 
following  letter  from  the  Jefferson 
Bank  and  Trust  Company,  St.  Louis, 
Missouri;  „ 


"'Mr.  M.  E.  Morris 
Commissioner  of  Finance 
Jefferson  City,  Missouri 


"'Dear  Mr,  Morris: 

"'Reference  is  made  to  Section 
7952,  Banking  Laws  of  State  of 
Missouri  - 1939, 

"'"Restrictions  on  -loans,  purchase 
of  securities  and  total  liabilities 
to  banks  of  any  one  person," 
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"’In  our  particular  case,  we  have 
a paid  in  capital  and  surplus  fund 
of  $300,000  and  are  located  in  a 
city  having  a population  of  over  one 
hundred  thousand. 

"’We  interpret  the  provisions  of  Sec- 
tion 7952  to  permit,  among  other  things 

"’1)  Our  lending  to  a private  cor- 
poration $75,000  "upon  commer- 
cial or  business  paper  actually 
owned  by  the  person  negotiating 
the  same  and  are  endorsed  by  such 
person  without  limitation*  or 
"are  secured  by  collateral  securi- 
ty having  an  ascertained  market 
value  of  at  least  fifteen  per 
centum  more  than  the  amount  of 
the  liabilities  so  secured." 

"’2)  In  computing  total  liabilities, 
the  law  provides  that  "The  pur- 
chase or  discount  of  drafts,  or 
bills  of  exchange  drawn  In  good 
faith  against  actually  existing 
values,  shall  not  be  considered 
as  money  borrowed"  and  therefore 
such  transactions  need  not  be 
considered  under  the  restrictions 
limiting  the  total  liability  of 
any  one  person. 

"’We  further  Interpret  drafts  or  bills  of 
exchange  to  Include  Sight  Drafts  payable 
on  presentation  and/or  Trade  Acceptances 
payable  in  the  normal  course  of  self  liqui- 
dation, thirty,  sixty  or  ninety  days  from 
date.  The  transactions  which  give  rise  to 
the  Trade  Acceptances  are  the  purchase  of 
goods  in  car  load  lots  .to  cover  the  buyers 
normal  requirements  over  the  current  con- 
tractual period.  Shipments  are  made  against 
shippers  order  bills-of-lading  and  drafts 
are  drawn  for  the  full  amount  of  the  ship- 
ment, payable  one -third  or  one-quarter  at 
sight  and  the  balance  divided  equally  over 
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the  next  thirty,  sixty  or  ninety  days, 
according  to  the  basis  of  consumption* 

The  drawer  takes  immediate  credit  at 
the  bank  and  upon  payment  of  the  sight- 
draft  and  acceptance  of  the  other  drafts 
with  fixed  maturities,  the  bill-of -lading 
is  released  and  the  Trade  Acceptances  are 
then  carried  as  an  asset  in  loan  aocount 
until  maturity  with  recourse  on  the  ship- 
per. 

► 

"'We  have  such  a situation' pending  and 
will  therefore  appreciate  a response 
from  your  office  as  quickly  as  possible 
and  particularly  as  it  relates  to  our 
interpretation  of  paragraph  2), 

Yours  very  truly 

WALKER  MacMILLAN  /s/ 

"•Walker  MacMillan 
Vice  Pre  s ident • • " 

"Below  we  quote  from  our  answer  to  this 
letteri 

"•It  Is  the  opinion  of  this  Department  that 
time  drafts,  viz*  those  payable  in  30,  60 
or  90  days  from  date,  are  not  included  in 
the  exemptions  provided  for  in  the  paragraph 
referred  to  in  your  letter.  We  believe  that 
such  drafts,  or  trade  acceptances,  would 
necessarily  be  computed  as  a liability  of 
* the  corporation  involved*’" 

"Mr.  MacMillan  does  not  agree  with  our  con- 
clusions and  under  date  of  November  15th 
writes  as  follows* 

"•Thank  you  for  your  letter  of  November 
13th  replying  to  ours  of  the  9th  on  the 
subject  of  total  liability  of  any  one 
person. 

"•Your  Interpretation  of  the  acceptance 
drafts  Is  not  unlike  the  construction 
of  one  of  my  associate  officers,  however, 
I personally  feel  that  the  acceptance 
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drafts  fall  within  the  exemption 
of  paragraph  (e)  Section  7952  of 
the  State  law, 

"’Certainly  the  drafts  are  drawn 
in  good  faith  and  against  actually 
existing  values  as  evidenced  by  the 
contract  of  the  drawer  and  the  pay- 
ment by  the  buyer  of  one  third  or 
one  quarter  at  sight  and  his  accep- 
tance of  the  balanoe  payable  in  in- 
stallments 30,  60  or  90  days  from 
date , 

"’Whether  the  words  "actually  exist- 
ing values"  was  intended  to  imply 
as  at  time  of  shipment  or  against 
goods  which  may  go  into  a warehouse 
or  be  released  to  the  buyer  upon  his 
acceptance  of  drafts  to  be  paid  ac- 
cording to  his  basis  of  consumption, 
seems  to  be  a question  although  this 
appears  to  me  to  be  clearly  a self 
liquidating  transaction,  and  for  that 
reason  the  law  purposely  avoids  stat- 
ing any  exemptions  to  the  kind  of 
draft  just  so  long  as  it  is  drawn  in 
good  faith  against  actually  existing 
value  s • 

"’It  would  be  very  interesting  to  have 
an  opinion  from  the  Attorney  General’s 
office,  and  if  you  will  pass  this  along, 
we  shall  be  grateful  to  you,’" 

"At  your  convenience  we  would  appreciate 

an  opinion  in  this  connection". 


Section  7952,  ii.S,  Mo,  1939,  was  repealed  by  the 
Laws  of  Missouri,  1941,  page  679,  and  a new  Section  was 
enacted  in  lieu  thereof. 

The  Act  of  1^41,  was  in  turn  repealed.  Laws  of 
Missouri,  1943,  page  994,  and  a new  Section  known  as 
Section  7952,  was  enacted  in  place  thereof,  and  the  last 
named  statute  is  now  the  law  of  the  State  on  the  subject 
However,  sub-section  (e),  l.e.  997,  remains  the  same  in 
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the  present  amendment  of  1943,  as  It  was  in  both  Laws  of 
Missouri,  1941,  page  679,  l.c.  681,  and  Section  7952,  R,S, 
Mo,  1939, 

We  think  It  proper  to  quote  sub-section  (e)  of 
Section  7952,  Laws  of  Missouri,  1943,  l.c,  997  here,  but 
in  order  that  its  relationship  and  proper  office  may  be 
understood  we  will  quote  the  first  paragraph  of  said  Sec- 
tion 7952,  Laws  of  Missouri,  1943,  l.c,  995,  so  that  when 
quoted  both  of  said  sub-sections  of  Section  7952  will 
read  as  follows? 

"Section  7952,  Restrictions  on  loans , 
purchase  of  securities  and  total  Tia/bility 
to  banks  of  any  one  person.  A Dank  sub- 
ject to  the  pr ov is ions  of  this  article: 

"1,  Shall  not  directly  or  indirectly  lend 
to  any  individual,  partnership,  corporation, 
or  body  politio,  either  by  means  of  letters  ' 
or  credit,  by  acceptance  of  drafts  or  by 
discount  or  purohase  of  notes,  bills  of 
exchange  or  other  obligations  of  such  in- 
dividual, partnership,  corporation  or  body 
politic  an  amount  or  amounts  in  the  aggregate 
which  will  exceed  fifteen  (15)  per  centum 
of  the  capital  stock  actually  paid  in  and 
surplus  fund  of  such  bank  if  located  in  a 
city  having  a population  of  one  hundred 
thousand  or  over;  twenty  (20)  per  centum 
of  the  capital  stock  actually  paid  in  and 
surplus  fund  of  such  bank  if  located  in  a 
city  having  a population  of  less  than  one 
hundred  thousand  and  over  seven  thousand; 
and  twenty-five  (25)  per  centum  of  the  cap- 
ital stock  actually  paid  in  and  surplus  fund 
of  such  bank  if  located  elsewhere  in  the 
state,  with  the  following  exceptions: 

"(a)  The  restrictions  in  this  subdivision 
shall  not  apply  to, 

it  * it  it  & -;j-  -s:-  w a it  •):-  it  it  * * •*  it  it  it 

"(e)  The  purchase  or  discount  of  drafts, 
or  bills  of  exchange  drawn  in  good  faith 
against  actually  existing  values,  shall 
not  be  considered  as  money  borrowed  within 
the  meaning  of  this  section.1’ 
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The  question  you  submit  is,  whether  the  value  of 
acceptance  drafts  as  mentioned  and'  defined  in  said  sub- 
section (e),  page  997,  Laws  of  Missouri,  1943,  are  ex- 
cepted from  the  value  given  evidences  of  debt  mentioned 
and  defined  in  sub-section  1 of  said  new  Section  7952, 
as  paper  not  constituting  any  part  of  the  percentage  value 
a bank  may  lend  any  one  person,  when,  for  Instance,'  a sight 
draft  is  issued  along  with  a shipper’s  order  bill  of  lad- 
ing, and  the  draft  for  the  full  value  of  the  amount  of 
the  shipment.  Your  letter  then  states: 

’’The  drawer  takes  immediate  credit  at 
the  bank  and  upon  payment  of  the  sight- 
draft  and  acceptance  of  the  other  drafts 
with  fixed  maturities,  the  bill-of-lading 
is  released  and  the  Trad©  Acceptances  are 
then  carried  as  an  asset  in  loan  account 
until  maturity  with  recourse  on  the  ship- 
per," 

It  would  thus  appear  that  the  intention  of  the 
parties  would  be,  under  the  transaction  in  question,  to 
treat  the  matter  as  a loan  so  that  in  case  the  consignee 
or  buyer  should  fail  to  pay  the  trade  acceptances  when 
becoming  due  the  bank  would  charge  such  delinquencies 
back  against  the  account  of  the  shipper  on  the  basis  of 
a straight  loan. 

Prom  the  statement  made  by  Mr,  MacMillan  It  would 
appear  that  the  sight  draft  and  the  acceptance  drafts  to 
be  Issued  in  the  transaction  contemplated  are  not  drawn 
against  "actually  existing  values",  within  the  meaning  of 
said  Section  7952,  supra,  but  are  drawn  against  the  credit 
of  the  buyer  or  consignee,  and  upon  payment  of  the  sight 
draft  and  acceptance  of  the  30,  60  and  90  day  drafts  the 
bills-of -lading  are  released  to  the  purchaser,  leaving  the 
bank  with  no  actually  existing  values  back  of  the  accept- 
ance drafts. 

Under  such  conditions  as  are  indicated,  that  is, 
that  the  acceptance  drafts  are  to  be  paid  in  30,  60  and 
90  days,  the  transaction  would  not  be  a self  liquidating 
transaction  as  the  bank  would  have  no  claim  or  lien  against 
the  goods  in  the  hands  of  the  buyer. 

We  believe  you  were  acting  striotly  within,  your 
administrative  power  in  your  Department  and  In  the  proper 
interpretation  of  the  statute  when  you  wrote  to  Mr.  MacMillan: 
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"It  is  the  opinion  of  this  Department 
that  time  drafts,  viz.  those  payable 
in  30,  60  or  90  days  from  date,  are 
not  included  in  the  exemptions  pro- 
vided for  in  the  paragraph  referred 
'to  in  your  letter.  We  believe  that 
such  drafts,  or  trade  acceptances, 

?/ould  necessarily  be  computed  as  a 
liability  of  the  corporation  involved," 


CONCLUSION, 


It  is,  therefore,  the  opinion  of  this  Department 
that  the  drafts  mentioned  and  described  in  your  letter 
concerning  the  proposed  transaction  would  not  be  drawn 
against  "actually  existing  values"  as  contemplated  in 
sub-section  (e)  of  said  Section  7962,  Laws  of  Missouri, 
1943,  page  997,  and  that  such  drafts  or  trade  acceptances 
must  be  computed  aa  a loan  liability  of  the  individual, 
partnership,  corporation  or  body  politic  borrowing  money 
from  a bank,  and  that  such  drafts  are  not  included  in 
the  exemptions  provided  for  in  sub-section  (e)  from  the 
restrictions  provided  for  in  sub-section  1 of  said  Section 
7952,  Laws  Of  Missouri,  1943,  page  995, 


.Respectfully  submitted. 


GEORGE  Vi.  CROWLEY 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


GWC : ir 


?;AHKS-TRDST  COB, —Loans  under;  Sections- 
7952  or  803£*>  Las*s  of  Mo.,  1943 


May  24 


Honorable  M.  E.  Morris 
Commissioner  of  Finance 
Jefferson  City,  Missouri 

Dear  Commissioner  Morris t 


Banks  or  trust  companies  may  not  ac- 
cept assigned  l^ife  insurance  poli- 
cies as  security  for  loans  under 
Section  7952  or  Section  8032,  Laws  of 
Mo.  1943,  as  security  constituting 
"collateral  security  having  an  as- 
certained market  value",  and  if  so 
used  by  a bank  or  trust  company  to 
: increase  the  loan  ratio  of  the 
1^46 . capitalization  of  any  such  bank 
: or  trust  company  above  the  per- 
centage set  out  in  said  Sections 
5 such  loan  or  loans  would  be  ex- 
' cessive , 


FI  LED 


This  will  acknowledge  the  receipt  of  your 
request  for  an  opinion  respecting  the  use  of  as- 
signed life  insurance  policies  as  "collateral  securi- 
ty having  an  ascertained  market  value"  in  obtaining 
loans  from  banks  under  Section  7952  and  Section  8032, 
R.S.  Mo,  1939,  and  amendments  thereto. 


Your  letter  is  as  follows: 


"A  controversy  has  arisen  in  connection 
with  the  construction  placed  on  Section 
8032,  paragraph  4,  subparagraph  (b),  and 
Section  7952,  paragraph  4,  subparagraph 
(b).  Laws  Missouri,  1941,  for  banks.  The 
question  is  whether  or  not  a loan  secured 
by  properly  assigned  life  insurance  poli- 
cies with  sufficient  cash  value  to  collat- 
eralize the  loan  would  be  considered  as 
constituting  ’collateral  security  having 
an  ascertained  market  value.’ 


"Quoting  from  communication  received  in 
this  connection  and  for  your  information, 

"’Your  letter  of  the  15th  draws  the 
conclusion  that  the  provisions  in- 
clude only  loans  to  foreign  nations, 
•railroad  corporations  or  corporations 
subject  to  the  jurisdiction  of  a pub- 
lic service  commission  of  this  state 
and  make  no  provision  for  cash  value 
of  life  insurance.  The  foreign  nations, 
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etc,  is  only  the  first  phase  of 
the  rule  and  we  agree  in  that  it 
does  not  apply  to  the  case  at  is- 
sue , 

"’The  second  phase  which  refers  to 
loans  to  individuals,  etc.  governs 
in  our  particular  case  and  provides 
for  loans  up  to  25$  of  our  capital 
and  fixed  surplus  against  assign- 
ments of  cash  value  life  insurance 
under  the  classification  of  "col- 
lateral security  having  an  ascer- 
tained market  value  of  at  least  15$ 
more  than  the  amount  of  the  liabili- 
ties so  secured," 

"'The  insurance  policies  which  we 
hold  are  all  issued  by  top  rated 
companies  and  of  course  provide  a 
specific  loan  and  redemption  value 
so  there  cannot  be  any  question  at 
any  time  as  to  the  collateral  securi- 
ty and  the  market  value.  In  effect 
they, are  a guaranteed  first  lien  ob- 
ligation of  the  insurance  companies. 

"'At  the  time  of  our  last  examination 
we  had  a capital  and  fixed  surplus  of 
$375,000.00  which  made  our  loan  limit 
to  any  one  name^  under  the  terms  of 
paragraph  4(b)  $93,750.00  of  which 
60$  could  be  unsecured  and  40$  secur- 
ed, Since  examination  date  we  have 
increased  our  capital  and  fixed  surplus 
to  $400 ,000,00. 

"'The  loan  in  question  is  only  #63,146.21 
and  the  collateral  value  $74,000.00  plus, 
or  almost  120$  collateralized. 

"'If  we  are  wrong  In  our  Interpretation 
as  to  the  latitude  of  the  word  "Collat- 
eral Security  having  an  ascertained 
market  value"  then  we  might  just  as 
well  disregard  everything  except  the 
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15$  rule  as  covered  by  paragraph  1 
of  Sec,  7952  because  how  are  we  go- 
ing to  determine  a sounder  valuation 
on  any  commodity,  whether  it  be  real 
estate,  automobiles  etc.,  food  products, 
stocks,  bonds  or  what  have  you,’ 

"Our  Examiner  has  taken  the  position  that 
the  amount  of  the  loan  is  excessive  under 
the  provisions  of  this  Section  and  that 
this  type  of  collateral  does  not  come  un- 
der the  exceptions  set  out, 

"We  would  appreciate  your  opinion  very 
much, " 


Sections  7952  and  8032,  as  mentioned  in  your 
letter,  and  as  contained  in  the  Session  Acts  of  Missouri, 
1941,  appeared  under  the  same  section  numbers  in  the  Re- 
vised Statutes  of  1939, 

Both  sections  were  again  amended  in  the  Laws  of 
Missouri  of  the  legislative  session  in  1943, 

Section  7952  relating  to  banks  appeared  in  the 
Laws  of  Missouri,  1941,  at  page  680,  This  section  ap- 
pears in  the  Laws  of  Missouri,  1943,  at  page  994. 

Said  Section  8032  relates  to  trust  companies. 

This  section  of  the  revision  of  1939,  appears  in  Laws 
of  Missouri,  1941,  at  page  685,  This  section  as  later 
amended.  Laws  of  Missouri,  1943,  appears  at  page  988. 

There  is  no  appreciable  difference,  if  any  at 
all,  in  the  language  of  the  two  sections  appearing  at 
the  pages  above  designated  in  Laws  of  Missouri,  1943, 
from  the  language  used  in  both  of  said  sections  in  the 
revision  of  1939,  and  the  amendments  of  1941, 

Both  of  these  sections.  Section  7952  relating 
to  banks,  and  Section  8032,  relating  to  trust  companies, 
constitute  the  present  laws  of  this  State  in  saying  what 
banks  and  trust  companies  shall  do  and  shall  not  do.  The 
particular  sections  and  subsections  referred  to  in  your 
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letter  as  to  banks  are  subsection  (4),  paragraph  (b) 
of  Section  7952,  l,c.  995,  996,  Laws  of  Missouri, 

1943,  and  as  pertaining  to  trust  companies,  subsection 
(4),  paragraph  (b)  of  Section  8032,  Laws  of  Missouri, 

1943,  l.c,  989,  and  undertake  to,  and  do  set  out  and 
safeguard  the  percentage  of  the  capitalization  of  any 
such  bank  or  trust  company  that  may  be  loaned  to  any 
one  individual,  partnership,  corporation  or  body  poli- 
tic, by  means  of  the  use  of  the  different  kinds  of 
collateral  therein  mentioned  to  obtain  such  loan.  Sub- 
section 1 of  Section  7952,  Laws  of  Missouri,  1943,  l.c, 
995,  and  subsection  1 of  Section  8032,  Laws  of  Missouri, 
1943,  l.c,  988,  dealing  with  banks  and  trust  companies, 
respectively,  set  forth  the  restrictions  to  which  the 
banks  and  trust  companies  are  held  in  the  percentage  of 
their  capitalization  they  may  make  on  loans,  and  des- 
cribe the  kind  of  security  upon  which  such  restrictions 
are  established  as  the  basis  of  such  loans. 

Then  follow  the  descriptions  of  the  kinds  of  evi- 
dences of  debt  which  are  exceptions  to  the  kinds  of  secu- 
rities upon  which  such  restrictions  are  fixed.-  Both  sec- 
tions (b)  of  said  Section  7952,  relating  to  banks,  and  of 
said  Section  8032,  relating  to  trust  companies,  appearing 
respectively,  on  page  996,  'Laws  of  Missouri,  1943,  under 
"Banks",  and  Section  8032,  page  989,  Laws  of  Missouri, 
1943,  relating  to  "Trust  Companies"  are  identical  in  every 
particular,  except  at  the  appropriate  place  in  each  of 
said  sections  they  use  the  words  "trust  company"  and 
"bank", 


It  will  be  noted  that  both  of  these  paragraphs 
(b)  of  the  subsections  of  Sections  7952  and  8032,  Laws  of 
Missouri,  1943,  respectively,  close  with  these  signifi- 
cant words:  "are  secured  by  collateral  security  having 
an  ascertained  market  value  of  at  least  fifteen  (15)  per 
centum  more  than  the  amount  of  the  liabilities  so  secured," 
The  collateral  sought  to  be  used  and  accepted  under  the 
loan  mentioned  in  the  correspondence  that  you  quote  from 
is  assigned  life  insurance  policies,  having,  it  is  said, 
sufficient  cash  value  to  "collateralize  the  loan",  and, 
according  to  the  understanding  of  the  person  who  was  the 
writer  of  your  information  would  constitute  "collateral 
security  having  an  ascertained  market  value". 

i;' 

We  do  not  find  mentioned  in  any  part  of  either 
Section  7952,  relating  to  banks,  or  Section  8032,  relat- 
ing to  trust  companies,  that  life  insurance  policies  may  be 
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considered  In  the  character  of  securities  which  are 
either  included  or  exempted  from  the  classes  of  secu- 
rities named  in  said  sections  which  may  be  considered 
as  collateral  security  for  loans. 

It  has  long  been  the  law  of  this  State  as  de- 
clared by  our  statutes  and  by  our  courts  that,  life 
insurance  policies  may  be  assigned  and  used  as  collateral 
for  a loan.  This  is  the  declared  law  of  every  State  In 
the  Union,  we  believe.  Our  statute  5862,  Article  3, 
Chapter  37,  R.S,  Mo,  1939,  recognizes  thef  validity  of 
such  an  assignment  of  an  insurance  policy  where  it  Is 
stated,  In  part:  "Any  assignment  of  a policy  or  certi- 
ficate to  a person  having'ftno  insurable  interest  in  the 
insured  life  shall  render  puch  assignments  void  and  of 
no  effect,” 

37  Corpus  Juris,  page  387,  Section  52,  In  part, 
under  the  title  of  "Life  Insurance”  states  the  rule  thus: 

"The  authorities  are. „ agreed  that  an- 
assignment  of  a lif&y Insurance  policy 
to  a person  possessing  an  insurable 
Interest  in  the  life  of  insured  is 
valid,  * «•  «•  ”,  citing  Kelly  vs. 

Prudential  Ins,  Co,,  148  Mo,  A.  249. 


The  opinion  In  Kelly  vs.  Prudential  Ins.  Co., 
supra.  In  sustaining  the  above  rule,  l.c.  258,  states: 

"The  proposition  contended  for  by 
counsel  for  respondent  that  a party 
cannot  assign  an  Insurance  policy  to 
one  who  Is  not  a relative  is  untenable. 

It  has  been  decided  that  he  may  assign 
to  any  one  standing  in  the  position  of 
creditor  or  dependent;  that  Is,  to  one 
who  has  an  Insurable  interest  in  his 
life.  * * ", 


The  proposition  of  the  validity  of  the  assignment 
of  a life  insurance  policy  to  a person,  a bank,  or  any 
other  assignee,  as  a creditor  Is  not  the  particular  ques- 
tion here.  The  evident  conclusion  of  the  bank  in  this 
case  is  that,  it  may  make  a loan  in  excess  of  the  per- 
centage ratio  of  the  capitalization  of  the  bank  with  as- 
signed life  insurance  policies  under  both  of  said  para- 
graphs (b)  of  subsections  4 of  both.  Sections  7952,  Laws 
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of  Missouri,  1945,  page  996,  relating  to  banks,  and  8032, 
Laws  of  Missouri,  1943,  page  989,  relating  to  trust  com- 
panies, and  that  life  insurance  policies  may  be  used  as 
security  for  loans  as  ’’collateral  security  having  an  as- 
certained market  value  of  at  least  fifteen  {15)  per  centum 
more  than  the  amount  of  the  liabilities  so  secured," 

This,  we  think,  may  not  be  done. 

One  of  the  exceptions  made  in  both  of  said  Sec- 
tions 7952  and  8032,  to  the  restrictions  in  subsection  1 
of  each  of  said  sections  on  the  character  of  securities 
which  may  be  made  the  basis  of  the  percentage  of  the  cap- 
italization of  a bank  or  trust  company  loan  Is  contained 
In  the  last  clause  of  said  paragraph  (b)  of  subsection  4 
Is,  to  again  repeat,  "collateral  security  having  an  as- 
certained market  value  of  at  least  fifteen  (15)  per  centum 
more  than  the  amount  of  the  liabilities  so  secured,"  This 
exemption,  we  think,  oould  not  possibly  include  life  Insur- 
ance policies  so  far  as  "market  values"  are  defined  and 
construed,  /.They  not  only  do  not  have  an  "ascertained  market 
value",  but  they  possess  no  "market  value"  at  all. 

It  is  well  knov/n,  we  think,  that  life  insurance 
policies  have  a paid  up  value,  a surrender  value,  an  ex- 
tended, Insurance  value,  an  assignment  value,  and  a con- 
vertible insurance  value  to  the  insured,  his  beneficiary 
or  his  assignee  dealing  directly  with  him,  and  to  repeat 
again,  an  assignment  value  as  collateral  for  a loan,  but 
to  say  that  life  insurance  policies  have  a "market  value" 
is  not  supported  in  any  case  by  either  law  or  usage  that 
we  are  able  to  discover,  “Public  policy  forbids  such  prac- 
tice. 

There  are  certain  elements  defined  by  law  writers 
which -must  be  considered  In  making  up  the  "market  value" 
of  property.  This  is  well  stated  in  38  Corpus  Juris,  pages 
1262  and  1263,  Section  18  (b),  as  follows: 

"Just  what  elements  go  to  make  up 
market  value  depend  largely  upon 
the  facts  and  circumstances  sur- 
rounding the  particular  case.  There 
is  no  inflexible  rule,  ‘Market  value1 
implies  the  existence  of  a market,  that 
is,  a demand  or  want.  It  relates  to 
buying  and  selling.  Market  values  are 
created  and  controlled  by  the  condition 
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of  the  market  with  reference  to 
supply  and  demand,  # * * ", 


Our  St,  Louis  Court  of  Appeals  in  the  case  of 
Wagoner  Undertaking  Company  vs,  Jones,  Executor,  134  Mo, 
App,  Hep,  101,  l,c,  107,  defined  the  market  value  of  the 
subject  of  that  law  suit  as  follows? 

"•*  h and  by  their  market  value  is 
meant  the  prices  they  commonly  brought 
at  the  time,  * # ”, 


One  of  the  best  and  most  clearly  stated  defini- 
tions we  are  able  to  olte  of  "market  value"  is  an  ex- 
cerpt on  page  1265,  38  Corpus  Juris  under  note  74  (b) 
from  Sloan  vs,  Baird,  162  N.Y.  327,  330,  56  WE  752,  which 
is  as  follows* 

"(b)  ♦The  marke t value  of  property  is 
e stabli'shed'  when  other  property  of  the 
same  kind  has  been  the  subject  of  pur- 
chase or  sale  to  so  great  an  extent 
and  in  so  many  instances  that  the  value 
becomes  fixed; * Sloan  v,  Baird.  162 
N.Y.  327,  330 , 56  NE  752  * * * 


Having  in  mind  the  text  above  quoted  from  Corpus 
Juris  that  one  of  the  primary  elements  for  the  establish- 
ment of  a "market  value"  of  any  commodity  is  that,  there 
must  be  a "market"  for  such  commodity,  it  would  be,  we 
think,  quite  contrary  to  the  intention  of  the  Legislature 
in  enacting  Sections  7952  and  8032,  supra,  that  assigned 
life  insurance  polioies  should  be  considered  as  "collat- 
eral seourity  having  an  ascertained  market  value". 

If  life  insurance  were  to  be  considered  as  having 
a market  value  it  would  be  to  establish  it  as  the  subject 
of  speculation,  barter  and  trade,  which  would  infringe  up 
on  the  long  established  rule  that  life  insurance  may  not 
be  tainted  with  the  elements  of  a wagering  contract,  be- 
cause against  public  policy. 

We  believe  your  position  is  a proper  one  in  your 
interpretation  of  the  statute  that  the  loan  in  question 
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would  be  an  excessive  one  under  either  of  said  Sections 
7952  or  8032,  and  that  assigned  life  insurance  policies 
are  not  to  be  considered  under  either  of  said  Sections 
,of  our  statutes  as  "collateral  security  having  an  as- 
certained market  value”  for  the  purposes  of  security 
for  a loan. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Department 
that,  assigned  life  insurance  policies  may  not  be  used 
as  security  for  a loan  under  Sections  7952  and  8032,  R,S« 
Mo,  1939,  as  amended  Laws  of  Missouri,  1943,  page  996, 
and  page  988,  respectively,  for  banks  or  trust  companies, 
as  constituting  "collateral  security  having  an  ascertain- 
ed market  value”,  and  that  If  so  used  to  exceed  the  value 
of  the  percentage  of  the  capital  of  any  such  bank  or  trust 
company  permitted  to  be  loaned  under  the  terras  of  said 
sections  that  such  loan  would  be  excessive. 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED; 


J.  E.  TAYLOR 
Attorney  General 
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TAXATION  AND  REVENUE x Liability  for  payment  of  Missouri  intangible 

personal  property  tax  on  interest-bearing 
accounts  receivable  of  foreign  corporations 
doing  business  in  this  state. 


July  22,  1946 


Honorable  M.  E.  Morris 
Director  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sirs 


Reference  is  made  to  your  letter  of  recent  date,  wherein 
you  request  an  official  opinion  of  this  department  based  upon 
a letter  received  by  you  from  the  Associated  Industries  of 
Missouri.  Their  letter  to  you  reads  as  follows t 

"We  have  received  several  inquiries  con- 
cerning the  application  of  the  tax  en  In- 
tangible personal  property  regarding  prop- 
erty of  persons  not  residing  in  the  State 
©f  Missouri,  and  for  the  purpose  of  furnish- 
ing this  Information  to  our  membership,  many 
of  whom  handle  business  of  non-residents, 
while  others  are  themselves  non-residents, 
we  respectfully  request  your  opinion  assum- 
ing the  facts  as  set  forth  below. 

"Are  accounts  receivable,  which  bear  in- 
terest, taxable  in  view  of  the  third  sen- 
tence in  Section  1 (©)  of  Truly  Agreed  to 
and  Finally  Passed  House  Committee  Substi- 
tute for  House  Bill  868,  under  the  follow- 
ing fact st 

"An  out-of-state  concern  employs  salesmen 
in  Missouri,  makes  sales  in  Missouri,  main- 
tains a warehouse  in  Missouri  from  which  de- 
liveries are  made,  but  does  not  maintain  of- 
fices in  the  state.  The  principal  offices 
are  located  outside  of  Missouri  where  the 
books  and  reoords  are  kept.  Including  the 
accounts  receivable  growing  out  of  Missouri 
sales.  If  it  is  your  opinion  that  the  In- 
come on  such  accounts  receivable  is  not  tax- 
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able,  would  it  be  otherwise  if  no  offices 
or  warehouses  were  maintained  in  the  State 
of  Missouri?  Would  the  answer  still  be 
different  if  the  accounts  receivable  them- 
selves were  kept  within  the  state? 

"We  would  appreciate  receiving  your  reply 
at  as  early  a date  as  practicable.  Inasmuch 
as  many  of  our  members  need  this  informa- 
tion in  connection  with  preparing  their  re- 
turns in  the  very  near  future." 

That  accounts  receivable  are  Included  within  the  scope 
of  intangible  personal  property  subject  to  Missouri  property 
tax  appears  in  subsection  (B)  of  Section  1 of  House  Bill  No. 

868  of  the  63rd  General  Assembly,  wherein  we  find  the  follow- 
ing statement  t 

"(B)  Intangible  personal  property  means 
* * * notes,  debentures,  annuities,  ac- 
counts receivable!  * * *" 

The  taxable  situs  of  intangible  personal  property  is 
fixed  by  the  further  provisions  of  subsection  (D)  of  Section 
1 of  the  same  Act,  which  reads,  in  part,  as  follows! 

"(D)  The  taxable  situs  of  intangible  per- 
sonal property  for  the  purpose  of  this  act 
shall,  for  residents  of  Missouri,  be  the 
residence  of  the  owner  thereof.  * * * All 
intangible  property  of  persons  residing  in 
other  states  used  in  or  arising  out  of  busi- 
ness transacted  in  this  state  by,  for  or  on 
behalf  of  such  non-resident  persons  shall  be 
taxed  on  the  annual  yield  thereof,  and  the 
taxable  situs  shall  be  the  location  of  the 
business.  * * * " 

It,  therefore,  becomes  apparent  that  the  answer  to  the 
Inquiry  made  you  will  depend  upon  whether  or  not  the  taxable 
situs  of  the  interest-bearing  accounts  receivable  Is  within 
the  taxing  Jurisdiction  of  the  State  of  Missouri.  The  facts 
as  submitted  do  not  disclose  whether  or  not  such  foreign 
"concern"  is  a foreign  corporation  licensed  to  do  business  in 
Missouri,  or  whether  it  is  simply  carrying  on  such  business 
within  this  state.  However,  in  view  of  certain  statements 
made  therein,  we  believe  that  your  question  is  intended  to  re- 
late to  a corporation  lawfully  doing  business  In  Missouri  under 
a license  to  do  so  issued  by  the  Corporation  Department  of  the 
Office  of  the  Secretary  of  State. 
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On  the  assumption  that  this  Is  a correct  statement  of 
the  situation,  your  attention  Is  directed  to  a portion  of 
Section  97  of  the  General  Corporation  Code  of  Missouri, 
found  In  Laws  of  1943,  pages  410  to  491, Inclusive,  which 
reads.  In  part,  as  follows! 

•>  * * * A foreign  corporation  which  shall 
have  received  a certificate  of  authority 
under  this  Act  shall,  until  a certificate 
of  revocation  or  of  withdrawal  shall  have 
been  Issued  as  provided  In  this  Act,  enjoy 
the  same,  but  no  greater,  rights  and  privi- 
leges as  a domestic  corporation  organized 
for  the  purposes  set  forth  in  the  applica- 
tion pursuant  to  which  such  certificate  of 
authority  Is  issued;  nor  shall  it  hold  any 
real  estate  for  any  period  longer  than  six 
years,  except  such  as  may  be  necessary  and 


That  the  Intangible  personal  property  of  all  domestic  cor- 

g orations  Is  subject  to  the  taxing  provisions  of  House  Bill  No. 
63  of  the  6$rd  General  Assembly  appears  from  subsection  (A)  of 
Section  1 thereof,  which  reads.  In  part,  as  follows! 

"(A)  The  term  person  Includes  any  * * * 
corporation  * * *. " 

While  It  is  unquestionably  true  that  the  ''residence”  of 
a corporation  remains  the  state  under  whose  laws  it  has  been 
created,  yet  such  corporation  may,  by  reason  of  its  presence 
for  the  purpose  of  doing  business  In  another  state,  acquire  a 
constructive  residence  for  certain  purposes,  particularly  for 
the  purpose  of  subjecting  Its  property  In  such  other  state  to 
the  property  tax  laws  thereof.  We  quote  from  City  of  at.  Louis 
v.  Consolidated  Coal  Co.,  113  Mo*  83*  1.  c.  87,  as  follows* 

” * * * While  a corporation,  in  the  Juris- 
prudence of  the  United  States,  Is  regarded 
as  a citizen  of  the  state  which  created  it 
and  can  exercise  Its  franchise  In  another 
Jurisdiction  only  so  far  as  may  be  permitted, 
yet  'by  the  consent,  express  or  implied,  of 
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the  local  government.  It  may  transact  there 
any  business  not  ultra  vires,  "and  like  a 
natural  person  may  have  a special  or  con- 
structive residence,  so  as  to  be  charged  with 
taxes  and  duties  or  be  subjected  to  a special 
jurisdiction."'  St.  Louis  v.  Perry  Co.,  11 
Wall.  424. 

"if  the  physical  situs  of  the  boafrs  was  In 
St,  Louis,  they  were  iaxable  property  there, 
though  the  legal  residence  of  their  owner  was 
in  Illinois.  * * *" 

Also,  from  City  of  St,  Louis  v,  Wiggins  Ferry  So.,  J8  U.S. 
423,  11  Wall  42,  20  L.  Id.  192,  mentioned  in  the  above  cita- 
tion; 

"In  the  jurisprudence  of  the  United  States 
a corporation  is  regarded  as  in  effect  a 
citizen  of  the  state  which  created  it.  It 
has  no  faculty  to  emigrate.  It  can  exercise 
its  franchises  extra-territorlally  only  so 
far  as  may  be  permitted  by  the  policy  or 
comity  of  other  sovereignities.  By  the  con- 
sent, express  or  implied,  of  the  local  gov- 
ernment, it  may  transact  there  any  business 
not  vires,  and,  'like  a natural  person, 

may  Have  "a  special  or  constructive  residence, 
so  as  to  be  charged  with  taxes  and  duties  or 
be  subjected  to  a special  jurisdiction. * 
qialze  v.  8,  C.  R.  Co.  1 Strob.  72;  Cromwell 
v.  CharTe s¥o n~Tns , Co.  2 Rich.  512,  it  Is 
To r“rEHi  lee al  sovereign  to  prescribe  the 
terms  and  conditions  upon  which  its  presence 
by  Its  agents  and  the  conducting  of  Its  af- 
fairs shall  be  permitted.  Bank  v.  Earle.  13 
Pet.  5881  Lafayette  Ins.  Co.  v.  I'rench,  18 

how.  S05,  ifrrsar  vsr: 


"It  has  been  said  that  the  power  of  taxation 
for  the  purposes  of  the  commonwealth  Is  a 
part  of  all  governmental  sovereignty  and  is 
Inseparable  from  it.  It  is  for  the  legisla- 
ture to  decide  what  persons  and  property  shall 
be  reached  by  the  exercise  of  this  function, 
and  in  what  proportions  and  by  what  processes 
and  instrumentalities  taxes  shall  be  assessed 
and  collected.  **Ehe  authority  extends  over  all 
persons  and  property  within  the  sphere  of  Its 
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territorial  Jurisdiction. * When  called  Into 
activity  there  can  be  no  limit  to  the  de- 
gree of  Its  exercise  except  what  Is  found  In 
the  wisdom  of  the  law-making  power  and  the 
operation  of  those  conservative  principles 
which  lie  at  the  foundation  of  all  free  gov- 
ernment. McCulloch  v,  Md.  4 Wheat.  428* 

Prov.  Bank  v « Sill ing. a, ~T>et . 563. 

"Where  there  is  jurisdiction  neither  as  to 
person  nor  property,  the  imposition  of  a tax 
would  be  ultra vires  and  void.  If  the  legis- 
lature of  a state  should  enact  that  the  citi- 
zens or  property  of  another  state  or  country 
should  be  taxed  in  the  same  manner  as  the 
persons  and  property  within  Its  own  limits 
and  subject  to  its  authority,  or  in  any  other 
manner  whatsoever,  such  a law  would  be  as  much 
a Mtulllty  as  if  in  conflict  with  the  most  ex- 
plicit constitutional  inhibition.  Jurisdic- 
tion is  as  necessary  to  valid  legislative  as 
to  valid  Judicial  action. 

"In  the  eye  of  the  law  personal  property,  for 
most  purposes,  has  no  locality.  Mobllla 
sequuntur  peraonami  immobil i a_  sltunu  Mobllia 
nonhaberflT  sequel  am.  In  a qualified  sense  it  ac- 
companies the  owner  wherever  he  goes,  and  he 
may  deal  with  it  and  dispose  of  it  according  t© 
the  law  of  his  domicil.  If  he  die  Intestate, 
that  law,  wheresoever  the  property  may  be  sit- 
uate, governs  its  disposal,  and  fixes  the 
rights  and  shares  of  the  several  distributees. 
Story,  Confl,  L,  sec.  379;  Broom,  Max.  501,  502j 
Re  Bwih,  1 Cromp.  & J.  156.  But  this  doctrine 
Ts  not  allowed  to  stand  in  the  way  of  the  taxing 
power  in  the  locality  where  the  property  has  its 
actual  situs,  and  the  requisite  legislative 
jurisdiction  exists,  *3uch  property  Is,  un- 
doubtedly, liable  to  taxation  there  in  all  re- 
spects asT  if  the^proprietor  were  a resident  of 
the  same  locality.^  int,  hlTe"Tsaur.  co,  v. “Tomrs. 
of  ^ Taxes',  £8  Harb.  318;  PeopYe  v , domra . 23«.  Y. 

22b  Story,  Gonfl,  L,  550.  The  personal  prop- 

erty of  a resident,  at  the  place  of  his  residence, 
is  liable  to  taxation,  although  he  has  no  inten- 
tion t©  become  domiciled  there,  Findley  v.  Phil a. 
32  Pa.  381 • * * *"  (Emphasis  between  ours,; 
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In  view  of  the  principles  enunciated  in  the  fourth  para- 
graph of  the  last  quoted  citation.  It  becomes  apparent  that 
It  is  immaterial  as  to  where  the  physical  evidence  of  such 
intangible  personal  property  is  located*  If  the  foreign  corpo 
ration  has  in  fact  acquired  such  a residence  for  tax  purposes 
in  Missouri  as  to  be  subjected  to  the  taxing  Jurisdiction  of 
this  state,  then  the  situs  of  the  accounts  receivable  arising 
from  its  business  transactions  in  this  state  will  remain  here 
without  regard  to  their  physical  location, 

CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  interest  upon 
accounts  receivable  which  result  from  business  transacted  in 
the  State  of  Missouri  by  a foreign  corporation  has  a tax  situs 
in  Missouri,  and  therefore  is  subject  to  taxation  under  the 
Missouri  intangible  personal  property  tax  laws. 

Respectfully  submitted. 


WILL  F,  BERRY,  Jr, 
Assistant  Attorney  General 


APPROVED* 


7TTTTOESS 

Attorney  General 
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board  OF  FUND  COMMISSIONERS: 
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Authority  u ,o  for  re 
-registration  of  Series  I,  State  of 
Missouri  Road  Bonds. 


r 


July  25,  1946 


Hon,  M,  /•;.  i orris , Secretary 
Board  of  Fund  Commissioners 
Jefferson  City j Missouri 


Fear  Sir: 


Reference  is  made  to  your  letter  of  recent  date,  re- 
questing an  official  opinion  of  this  office,  and  reading  as 
follows : 

“The • State  Treasurer  is  in  receipt  of  tlie 
following  described  securities  from  the 
Mercantile-Commerce  Bunk  and  Trust  Company, 

St.  Louis,  Missouri: 

. .,.<80,000  State  of  Missouri  Roau  Bond 
Series  J,  4-1/4,.;,  due  6-1-47 
Nos,  45,  44,  46,  47,  48,  49, 

52,  53  in  the  amount  of  <,-10 , 000 
each,  registered  in  the  name  of 
Title  Insurance  & Trust  Company, 
Corporation,  433  south  Spring 
street.  Loo  .Angeles,  Calif. 

v20 , 000  State  of  Missouri  soad  Bond  Series 
J,  4— l/ 4/4,  due  6-1-47  Nos,  32  and 
33,  in  the  amount  of  q 10, 000  each, 
registered  in  he  name  of  Lucy 
Smith  -Battson,  Guardian  for  Timothy 
• Michael  Doheny,  n minor,  714  .Vest 
10th  street , Los  nngelos,  Calif. 

"The  above  described  Bonds  and  'Documents  w,ore 
presented  to  the  Board  of  Fund  Commissioners 
at  a special  meeting  of  the  Board  held  on  the 
9th  day  of  July,  1946,  whereupon  the  Secre- 
tary of  the  Board  was  instructed  to  Inform  the 
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Mercantile-Goromerce  Bank  and  Trust  Company 
of  dt.  Louis  tk.at  there 'would  he  a charge 
of  vl.00  per  thousand  to  re-issue  and  re- 
register the  above  described  Bonds. 

"The  :• ore  ant  ilo-C  oramor  c o Bank  and  Trust  Com- 
pany objected,  to  the  charge  and  cited  a 
clause  in  &• resolution  passed  by  the  Board 
of . fund.  Commissioners  on  May  0,  1927,  which 
clause  is  in  words  and  figures  as  follows: 

y 5, 000, 000 

BTaTh  0,/  iiloSOHRI 
4-1/ 4/  UOjXD  BOlfPS 

kjif.ll.LJ  J J 

n ’These  Bonds  are  coupon  bonds,  in  the  de- 
nomination of  One  Thousand  Dollars  (v 1,000), 
registers ble  as  to  principal,  or  as  to  prin- 
cipal and  interest,  and  are  exchangeable  for 
fully  registered  bonds'  In  the  denomination 
of  Dive  Thousand  yd, 00Q ) , Ten  Thousand  Dol- 
lars ( *>10,000) , fifty  Thousand  Dollars 
(v 50, 000) . and  One  Hundred  Thousand  Dollars 
(y 100, 000)  which  fully  registered  bonds  may 
again  be  exchanged  for  coupon  bonds  in  the 
denomination  of  One  Thousand  Dollars  ( 11,000) 
on  payment  of  One  Dollar  (yl.OO)  per  thou- 
sand . * 

"The  Board  of  fund  G omuls si oners,  upon  request 
from  the  holder,  registers  the  original  bonds 
of  i 1,000  each  without  charge  and  also  ex- 
changes original  yl,000  Bonds  into  Bonds  of 
denominations  of  25,000,  yl0,000,  150,000  and 
2100,000  without  additional  charge,  however, 
there  is  a charge  of  yl.OO  per  thousand  to  re- 
convert registered  bonds  to  bearer  coupon  bonds. 

"The  question  I wish  to  submit  to  you  i3: 

’Does  the  Board  of  fund  Oomtuis  si  oners 
have  authority  to  make  a charge  of  ,,1.00 
per  thousand  dollars  to  re-issue  and  re- 
register large  denomination  fully  regis- 
. tered  bonds ‘s'  ’ " 

The  Series  J State  • of  Missouri  no  ad  Bonds,  referred  to  in 
your  letter  of  inquiry,  were  issued  by  the  Board  of  fund  Com- 
missioners as  a part  of  the  authorization  conferred  on  such  Board 


Hon. 


I'd  t>  i-f  • 


Horns 


by  an  net  of  the  General  assembly 
of  Missouri,  1921,  hxfcra  , Session, 
sive,  and  nets  amendatory  thereof 


of  1 is sour i found  in  Laws 
pages  126  to  161,  inclu- 
'iiio  various  statutory 


enactments  mentioned  provide  tho  scheme 
the  bonds  authorized  by  the  adoption  of 
IV,  of  tho  constitution  of  1075. 


for  the  issuance  of 
Section  44a,  Article 


Gee t ion  2 of  the  mot  found  in  Laws  of  Missouri,  1921, 
.extra  .Jession,  page  127,  contains  the  statutory  delegation 
of  authority  to  the  Board  of  Fund  Commissioners  with  respect 
to  its  power  to  promulgate  rules  and  regulations  relative  to 
the  issuance,  registration,  conversion 
to  such  bonus.  The  said  section  roads 


and  transfer  of  title 
, in  part,  as  follows: 


"As  evidence  of  the  indebtedness  herein 
authorized  there  shall  be  issued  from  time 
to  time,  as  occasion  may  require,  negoti- 
able gold  coupon  bonds  of  the  state  of  Mis- 
souri, payable  to  bearer.  * * * All  bonds 
i a sued  under  and~ by  virtue  of  this  act, 
shall  bo  in  such  form  as  may  bo  prescribed 


by  the  board  of  fund  commissioners,  ‘ v 
The  board  shall,  by  resolution,  provide  a 
method  for  registering  any  of  said  bonds  as 
the  title  thereto  may  bo  transferred,  and 


for  paying  the  interest  thereon  as  it  falls 
due,  and  the  said  board  shall  exchange  regis- 
tered bonds  or  bonds  payable  to  bearer  when- 
ever requested  by  the  holders  thereof. 


* 


In  considering  the  action  taken  by  the  Board  of  Fund  Com- 
missioners pursuant  to  the  statutory  grant  of  authority,  we 
must,  of  course,  give  due  regard  to' the  general  rule  applicable 
to  the  acts  .of  such  administrative  bodies.  He  quote  from  59 
6.  J. , page  112: 

"Powers  granted  to  state  administrative 
agencies  must  be  exercised  in  a just  and 
reasonable  manner,  and  in  conformity  with 
the  statutory  or  constitutional  source  of 
the  power  conferred. " 


Referring  to  the  .Hinut 03  of  the  Hosting  of  the  Board  of 
Fund  Commissioners  of  the  State  of  Missouri  held  on  the  9th  day 
of  may,  1927,  we  find  that  a Resolution  was  on  that  date  adopted 
by  such  body , providing  for  the  issuance  of  the  Series  J State 
of  Missouri  Road  Bonds,  now  under  consideration.  In  providing 
for  tne  form  of  the  bonds  to  bo  issued,  the  Resolution  set  forth 
the  following  matters: 


Hon.  M,  E.  Morris 


4 


"This  bond 
tiie  owner, 


may  be  registered  in  tlio  name  of 
the  registry  to  bo  certified 


hereon  by  the  treasurer  of  the  Btate  of  Ilisr 
souri,  fcuici  the  name  of  the  registered  owner 
of  this  bond  to  be  written -in  the  registra- 
tion clau  S Ci)  on 


the 


triio  BXtjiio.ii ura  oj.  i#n 
which  no  transfc 


back  hereof,  together  with 
said  Treasurer;  after 


shall  be  v.,  lid  unless  aacie 


by  the  registered  owner  In  person  or  by  at- 
torney  o_  i,  mo  boojis  ox  one  sum  Xreasnror , 
and  the  name  of  the  newly  registered  owner 
similarly  written  on  the  back  of  tills  bond. 

;i;  u-  >{  **1*'*"  ,r  “ rT1  s— 


The  he solution  further  provided: 


'131  IT  i’uKT.hlii  xitiOLVjii) , that  upon  the 


sur- 
the 

issouri  Hoad  bonds,  Series  J, 


ronaor  to  the  State  Treasurer  of  any  of 


said  stutw 

said  Treasurer  is  hereby  authorized  to  issue, 
in  the  name  of  two  holder , .state,  of  Issouri 
Road  bonds , .series  J,  of  like  tenor,  maturity 
and  aggregate  amount,  in  the  denomination  of 
HIVE  THOU. ilia  .OOLURU  1,5,000),  of  Toll  THOU- 
O.il'u  HOLLAR, i ( ,,10,000)  , of  HIHlf  T.iiUU.mfui/  DOL- 
LAttJ  (y 50, 000),  or  of  ONE  liBiiOKHij  THOUmKD 
U0L1ARJ  (y 100, GOG) , as  may  be  requested,  and 
the  coupon  bonds  so  surrendered  .and  the  cou- 


pons attached  thereto  shall  be  cancelled  by 
the  State  Treasurer  immediately  upon  the  sur- 
render thereof  to  him.  The  State  Auditor 
shall  prepare  registered  bonds  similar  in 
tenor  as  hereinafter  prescribed  and  lodge  them 
with  the  State  Treasurer , and  upon  the  surren- 
der of  any  of  the  said  State  of  Missouri  Road 
Bonds,  Series  J,  shall  insert  in  such  regis- 
tered bond,  or  bonds,  the  name  of  the  regis- 
tered holder,  tiie  date  of  maturity,  the  num- 
ber and  such  other  matters  as  may  be  necessary 
to  complete  the  same,  to  correspond  in  other 
respects  to  the  surrendered  coupon  bond  or 
bonds,  or  to  correspond  tp  the  form  of  regis- 
tered bonu  hereinafter  prescribed;  * 


’’Upon  application  of  the  holders'  of  the  regis- 
tered bonds  issued  pursuant  to  the  provision 
of  this  resolution  and.  the  act  aforesaid,  and 
upon  presentation  of  such  bonus  at  the  office 
of  the  State  Treasurer  in  the  City  of  Jefferson 


oity,  Iliscouri,  the  State  Treasurer  is  au- 
thorized to  tran si1  ex*  the  same  on  the  books 
to  be  kept  in  his  of dice  for  that  purpose, 
to  ‘such  person  or  corporation  as  may  be 
designated  in  the  application.  'v  ■ 

The  Resolution  further  provided : 

”BH  lx  fbkTillih.  LI-aOLViiD,  that  the  State 
Treasurer  shall  keep  in  his  office  such 
book  or  books  as  nay  be  necessary  for  the 
registration  of  the  bonds;  * * " 

The  Resolution  further  provided  for  the  form  of  the  regis 
tered  bonds,  incorporating,  therein  the  following  provisions: 


it  v -v-  * This  registered  bond  may  be  trans- 
it erred  by  executing  ...  duly  acini  owl  edged 


transf er 


*jy 

or  as  si  ...niacnt  thereof  and  by  pre- 
sentation to  tlio  o to  Tr  urer,  v;lio  shall 

i G^, 3*0 GX'  lj i*.G  hitjiiCl  GO ii Cl  -L.f.r  U iIG  Ij. OJ.il G OJL  bllG 
bX  LxlJ. fc>X  ©X  OG  d 


MI*ully  registered  bonds  or  tile  donoxaination 
OX  JJ  XV  ny  Ti.xO  0 bails' .0  U'-J  jLi-nUi.0  (vo,ooo),  T.k.  thou- 
•-buSD  .oOLL..s.a  j ( vlO  ,000 ) , f rf'i'f  DOL— 

.lj ( 'i,  50 ,000)  , Oi1  Oj.i  i'j  iiUi.iJJa.tjb  riiOUojhJb  DOL- 
Laiio  ( ,,100 , 000 ) may  be  s ur r enu er ed  and  can- 
celled and  coupon  bonus  of  the  denomination 
of  One  Thousand  Dollars  ( V1 , 000 ) each  issued 
in  lieu  thereof  on  payment  to  the  btate 
Treasurer  of  OLD  DOLLAR  ( v1.00)  per  thousand 
of  the  pea.’  value  thereof. H 


The  Resolution  further  provided  for  the  advertisement  of 
the  Proposal  to  receive  bids  for  such  bonds,  ana  incorporated 
in  the  form  of  such  advertisement  the  following: 

"These  bohus  are  coupon  bonds,  in  the  de- 
nomination of  One  Thousand  dollars  (1-1,000)  , 
registerable  as  to  principal,  or  as  to  prin- 
cipal and  interest,  and  are  exchangeable  for 
fully  registered  bonus  in  the  denominations 
of  five  Thousand  Dollars  { ,,>5,000),  Ten  Thou- 
sand Dollars  (.10,000),  fifty  Thousand  Dol- 
lars ( >,r;aG  ,000 ) , anu  One  Hundred  Thousand 


'6 


Eon. 


is  • Moms  - 


Dollars  (.>100,000),  which  fully  registered 
bonds  may  again  be  exchanged  for  coupon 
bonds  in  the  denomination  of  One  Thousand 
Dollars  (.1,000)  on-  payment  of  One  Dollar 
( ,;l . 00 ) p or  t housand . " 

Pursuant  to  the  Resolution  of  hay  0,  1927,  the  Series  1 


State  of  Missouri  Road  Bonds 
■.nee  with  the  advertisement. 


were  offered  for  sale  in  accord- 
end  were  thereafter  sold. 


You  will  note  that  at  no  place  in  the  Resolution,  nor  in 


the  xct  authorising 


issuance  and  sale  of  such  bonds,  lias 


any  provision  been  made  for  the  imposition  of  a charge  for 
reregistering,  bonds  which  have  been  transferred.  It  is  only 
upon  the  reconversion  of  such  registered  bonds  to  coupon  bonds 
that  provision  for  charge  has  been  made.  Reference  to  the  en- 
tire Resolution  and  the  form  of  bonds  therein  provided  indi- 
cates the  reason  for  this.  No  item  of  expense  to  the  State  is 
involved,  in  registering  the  original  coupon  bonds,  as  such 
registration  was  made  upon  the  bonds  themselves  and  it  was  un- 
necessary that  new  certificates  bo  issued,  further,  the  stat- 
ute authorizing  the  issuance  of  the  bonds  provided,  for  the  ex- 
change of  the  coupon  bearer  bonds  for  registered  bonds,  for 
which  no  charge  could  properly  be  made.  The  reason  for  the 
charge  being  imposed  for  reconversion  of  registered  bonds  back 
to  coupon  bearer  bonds  is  understandable  in  the  light  of  the 
fact  that  in  such  event  the  lit  ate  of  Missouri  was  necessarily 
placed  to  the  expense  of  obtaining  new  bond  forms  to  be  used 
for  the  reconversion.  This,  to  us,  is  the  explanation  for  the 
charge  made  for  the  reissuonoe  of  the  bond  in  changed  form. 

We  understand  that  in  the  past  it  has  been  the  practice 
to  actually  issue  a new  certificate  when  a registered  bond 
was  presented  disclosing  a transfer,  be  do  not  believe  that 
this  practice 'was  contemplated,  however,  by  either  the  Act 
authorising  the  issuance  of  such  bonds  or  by  the  Resolution 
providing  therefor • Je  are  persuaded  to  this  view  by  reason 
of  the  fact  that  no  specific  provision  for  such  charge  appears 
in  either  the  net  or  the  Resolution,  and  by  further  reason  of 
the  fact  that  the  entire  scheme  relating  to  the  transfer  of 
registered  bonds  does  not  indicate  that  a now  bond  should  be 
issued  to  the  transferee.  In  the  form  of  registered  bond  pro- 
vided in  the  Resolution,  there  appears  the  following: 


“ allow 
State 
debteu. 
pay  to 


J-Vjj.l.T 

Of  J 


. rcg  -wa  f i ■ i • ;;  -•  ••  -i  •;  j »■  • • .•  * p?-  rm , 
h ‘ml  a i ) X J.  ■ - .jjij  n j 1 . 

id i a sour  i ac  knowl  o dg  e s 
id,  for  value  received 


X>  -i.  3 0 G.L  UO, 


; : • That  the 
itself  in- 
, promises  to 
assigns , * 


7 


Hon. 


A.  011*13 


The  underscored  phrase, 
ties  imposed  upon  the  B 
tlon,  dourly  indie  ci  i»  (rJ  £> 
registered  bonus  is  to 
Treasurer , the  bond  its 


when  considered  in  the  light  or  the  du~ 
late  Treasurer  by  the  act  ana  the  Resolu- 
to  us  that  the  transfer  of  title  to  such 
be  recorded  solely . upon  the  books  of  the 
elf  retaining  its  form  as  originally  is- 


sued. ■ This  being  true,  no  expense 
recording  the  transfer  and  reregis 
reason  oxists  for  the  imposition  o 


is  incurred  by  the  Gtute  in 
tration,  and  tuarei  ore  no  valid, 
f any  charge  therefor. 


>eon  mors  con- 


While,  as  u natter  of  practice,  it  may  have  

venient  to  have  actually  reiss.uea  registered  bonus  upon  trans- 
fer, yet , us  ho. s been,  noted  above , we 


vr 

action  was  contemplated  by  either  the 
We  note  -that  in  your  roguest  for  this 
poruteu  the  statement  that  the  charge 
r er  eg  i stealing , and  for  ti.u-.it 


reason  va 


priety  of  reisuing 


ao  not  believe  that  such 
not  or  the  Resolution, 
opinion  you  have  inc or- 
is laciue  for  reissuing  and 
have  discussed  the  pro- 


re: 


;i stored  bonds  after  transfer 


OUKoLtfRIOH 

In  'oho  promises,  we  are  of  the  opinion  that  the  Board  of 
fund  Commissioners  of  the  State  of  iosourl  does  not  have  au- 
thority to  make  u charge  or  vl,00  per  thousand  of  par  Value  of 
•fieri es  0 otute  of  .Missouri  nond  Bonds  for  the  reregistration  of 
such  bonds  in  one  mu  *e  oi  .,•  traiisx  o.i.-oe  buoreoi . 


Wo  are  further  of  the  opinion  that  the  Board  of  fund  Com- 
missi on  ore  of  the  state  or  ..  issouri  should  not  reissue  such 
registered  bonds  upon  presentation  to  auin  Board  of  a valid  as- 
signment of  title  thereto,  but. that  such  transfer  of  titlo  and 
r or  eg i strati on  should  be  recorded  upon  the  books  kept  by  the 
at  ate  x x a ....  •_>  Uj.  ar  , ns  aancoi.iplciteu  d mo  soat/Uba  *mu  o y one  Reso- 
lution. 


R o sp e c t f ully  s ubmi tted , 


WitPROV 


. . I Bj.j  a . ■ j 1 <.i t..1 j , .Jr . 

•a.3si  s a o o o o j.' uo,y  Cv  moral 


J < * 

attorney 


1 „..X  JjUK 


uiiura.- 


Wf  B :HP 


OFFICIAL  BONDS:  Recommended,  changes  in  form  of  bonds  and  insur 

ance  policy  for  Department  of  Revenue. 


u„  ust  0,  1940 


Hon.  A.  orris , Director 

Do'-:.' art-moat  of  uo venue 
Jeff tu’ son  City,  iosouri 


FILED 


■J  Q 


CX  j 


;ci  or  go 


:•  G 


v e to 


y O ur- 


ine 

aLt 

Oj). 


ox  recent  date  request- 
er opinion  with  respect  to  certain  bonds  and  endorsements 
_:Cheu  thereto  submitter  with  your  letter  or  inquiry,  lour 
aiori'-r'o  uost  road  as  follows: 


letter 
or  taiJ 


n Enclosed  please  find  copy  o:.:  original  ana 
two  original  bonds  issued  by  the  optional 
caret,'.  Corporation,  .dew  fork.  The  oriyimil 
of  the  first  mentioned  is  hold  by  ills on  ^ 
Bell,  Coorotary  of  Btote,  -v-iiu  the-  attuchea. 
letter  from  'the  o antral  iosouri  trust  com- 
pany as  agent  for  the  National  uurety  C or- 
porat ion' will  explain  the  contemplated  pro- 
cedure. It  is  our  under st undine,  that 

i»l#  ' Cover  age  represented  by  the  duplicate 
• will  cover  oil  moneys  and  securities  handled 
by  the  Department  of  Revenue  and  our  central 
office  and  o.ny  branch  office,  or  wills  in 
transit,  against  the  specified  hazards. 


The 
os  to 


public  officials  .schedule  bond  ap- 
vorious  deputy  e Oimiii ssionera  ap- 
u ox no on  in  the  out  state  motor  vesicle  regis- 
tration office's'  and  the  fidelity  coverage 
for  olOjOOO.OO  each. 


O « 


That 


jaeli  esmloye 


blanket  po ait i o j 
capacity 


bond  covers 


in 


he  Depart- 


ment, of  Revenue,  and  provisos  fidelity  cover- 
age to  toe  extent  of  ,,3.0,000.00  for  each  and 
every  employee. 


x. orris 


- 2 


Hon . M.  lif 


"It  ic  noted,  that  the  last  mentioned  bond  is 
to  the  State  of  Missouri  for  use  of  the  Do- 
partment  of  Revenue. 

M After  examination  of  the  bonds  I would  ap- 
preciate your  opinion  as  to  the  correctness 
of  the  forms  and  whether  or  not  in  view  of 
the  provisions  of  DCS  for  biB  297,  the  bonds 
should  state  that  they  are  for  the  use  and 
benefit  of  the  Department  of  Revenue  and  be 
assigned  to  the  Department  of  Revenue,  or  if 
the  Collector  of  Revenue  and  other  divisions 
of  the  Department  which  obviously  require 
bonds  should  be  mentioned,  I will  appreciate 
the  return  of  the  attached  letter  with  the 
bonds  following  your  examination. 

''This  procedure  seems  necessary  in  order  that 
we  may  take  advantage  of  the  premium  which 
lias  been  paid  on  this  coverage,  and  which  the 
> company  is  willing  to  transfer  to  the  Depart- 

ment of  Revenue  to  avoid  any  cancellation 
charge." 


With  respect  to^tlic  understanding  you  have  arrived  at  as 
shown  by  paragraph  1 of  your  letter,  the  following  suggestions 
are  offered  in  connection  with  the  form  and  conditions  of 
policy  numbered  B.  f.  1142841  of  the  Rational  Bursty  Corpora- 
tion: 


(a)  The  endorsement  attached  to  the  policy  numbered 
B.  J,  1142841  names  as  obligee  wilson  D.  Bell,  Secretary  of 
Btate,  and/or  m,  Morris,  Director,  of  Revenue,  he  are  at 
a loss  to  understand  the  reason  for  the  policy  being  in  this 
form  inasmuch  as  it  is  primarily  designed  to  project  the 
Department  of  Revenue  from  los^s  of  money  and  securities  under 
that  department’s  control.  It  is  suggested  tnat  the  policy 
name  as  sole  obligee  the  State  of  Missouri  for  tne  use  and 
benefit  of  the  Department  of  Revenue* 


(b)  You 
und  or  st  and  i rig 


indicate  in  paragraph  1 of  your  letter  that  the 
that  tile  policy  will* protect  all  money  and 


securities  under  the  control  of  the  Department  of  Revenue 
both  in  your  central  office  and  any  Jbranch  office,  or  while 
in  transit.  The  coverage  extended  under  the  policy  is  a maxi- 
mum of  ^100,000.00  against  direct  loss  of  money  and  securities 
occurring  within  the  premises  and  caused  by  the  actual  destruc- 
tion, disappearance  or  wrongful  abstraction  thereof.  This  in- 
suring clause  appears  as  Item  I of  the  policy.  Under  the 


l 


Hon.  M 


, j#.  Morris  - r6 


endorsement  attaohed  to  the  policy,  ’‘premises"  is  defined  as 
bjsing  the  Interior  of  that  portion  of  any  building  which  is 
occupied  solely  by  the  assured  in  conducting  its  business. 

The  maximum  coverage  afforded  by  the  policy  with  respoct  to 
loss  of  money  and  securities  occurring  outside  the  premises, 
as  disclosed  by  Item  II,  is  the  sum  of  ^40,000.00.  Your  at- 
tention is  directed  to  the  fact  that  such  coverage  is  afforded 
only  when  such  money  and/or  securities  are  being  conveyed  by 
messengers  in  accordance  with  the  endorsements  attached  to 
said  policy,  further,  specific  warranties  on  the  part  of  the 
obligee  are  incorporated  in  the  endorsement  relative  to  con- 
veying money  and  securities  from  the  location  at  7814  Forsythe, 
Clayton,  Missouri,  that  messenger  will  be  accompanied  by  one 
guard,  and  from  the  location  at  the  corner  of  4th  & at.  Charles 
Streets,  St,  Louis,  Missouri,  that  messenger  will  be  accompanied 
by  one  guard  when  conveying  property  valued  up  to  410,000,00 
and  by  two  guards  when  conveying  property  in  excess  of  410,000.00, 
and  that  messenger  travel  in  private  vehicle.  Further,  by  addi- 
tional endorsement,  the  coverage  purported  by  Item  1 applies 
only  to  the  maximum  of  45,000.00  from  within  uny  now  premises, 
and  that  only  after  written  notice  of  the  establishment  of  such 
new  premises  is  given  the  company  within  thirty-days  thereafter 
and  the  necessary  additional  premium  paid.  The  same  endorsement 
further  provides  that  the  coverage  afforded  under  Item  II  of  the 
policy  i3  limited  to  the  amount  of  45,000.00  while  being  con- 
veyed by  messengers,  accompanied  or  unaccompanied  by  a guard, 
in  addition  to  the  messengers  described  in  the  schedule. 


With  respect  to  the  understanding  you  have  of  the  cover- 
age afforded  by  the  Public  Official  ochedule  .Bond  of  the  Na- 
tional surety  Corporation  as  shown  in  paragraph  2 of  your  let- 
ter, the  following  suggestions  are  submitted: 

(a)  This  bond  originally  named  the  State  of  Missouri 
for  the  use  and  benefit  of  Wilson  Bell,  Secretary  of  State,  as 
obligee,  and  by  endorsement  has  been  changed  to  name  as  such 
the  State  of  Missouri  for  the  use  and  benefit  of  id,  S.  Morris, 
Director  of  Revenue.  It  is  thought  that  the  obligee  in  this 
bond  should  be  the  State  of  Missouri  for  the  use  and  benefit 
of  the  Department  of  Revenue. 

(b)  You  are  correct  in  your  understanding  that  the  fidel- 
ity coverage  is  in  the  aitount  of  §10 ,000.00  on  each  official 
named  in  the  schedule.  Your  attention  is  also  directed  to  the 
fact  that  new  employees  or  employees  not  previously  covered, 
who  succeed  to  a position  vacated  during  the  next  preceding 
thirty  days  by  an  employee  who  was  then  covered,  or  who  occupy 

a newly  created  position,  are  covered  only  to  the  amount  of 
45,000.00,  To  provide  the  coverage  of  410,000.00  for  such 


Hon.  M.  iii. 


4 


Morris 


successor  or  new  employees,  it  is  necessary  that  they  be 
scheduled. 

With  respect  to  your  understanding  oi'  the  coverage  af- 
forded by  the  Public  Employees  Blanket  Position  Bond  of  the 
Mationul  Surety  Corporation  as  shown  by  paragraph  5 of  your 
letter,  the  following  suggestions  are  submitted: 

(a)  This  bond  names  as  obligee  the  State  of  Missouri 
for  the  use  ana  benefit  of  the  Department  of  Revenue,  and  is 
in  proper  form  in  that  regard. 

(b)  Under  certain  circumstances,  the  maximum  penalty 
which  might  be  collected  under  the  bond  would  be  the  sum  of 
<#10,000,00.  This  limitation  would  result  If  the  obligee 
should  be  unable  to  designate  the  specific  employee  or  em- 
ployees causing  a loss;  This  limitation  appears  in  Item  3 
of  the  bond  arid  specifically  provides  that  the  aggregate  lia 
bility  of  the  surety  for  any  such  los3  shall  not  exceed  the 
bond  penalty.  ’’Bond  penalty’*  is  defined  in  the  first  para- 
graph of  the  bond  and  fixed  at  the  bum  of  ^>10,000.00. 

(c)  In  accordance  with  Item  8 of  the  bond,  such  bond 
shall  not  be  construed  as  one  required  by  lav/. 

The  letter  received  by  you  from  the  Central  Missouri 
Trust  Company  Insurance  Agency,  Jefferson  City,  Missouri, 
together  v/ith  the  three  proposed  bonds  are  returned  herewith 


Respectfully  submitted. 


WILL  IT . BERRY,  Jr. 
Assistant  Attorney  General 

APPROVED: 


j.xnur 

Attorney  General 
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TAXATION  AMD  REVENUE:  Applicable  personal  exemntlons  to  be 

allowed  under  Missouri  income  Pax  law 
for  1946. 


August  DO,  1946 


FILED 


Honorable  M,  E,  Morris 
Director  of  Revenue 
Jefferson  City,  Missouri 


Attention:  Mr,  VV,  li.  Holman,  ouparvisor 

Income  Tax  Unit,  Division  of  Collection 


Dear  Dir: 


Reference  is  mad©  to  your  letter  of  recent  date,  re- 
questin';, on  official  opinion  of  tills  office,  and  reading  as 

follows : 

'"file  present  Missouri  state  income  tax  law 
provides  for  certain  personal  exemptions 
in  Section  11351,  R.  3,  Missouri,  1939, 

\viiile  House  Bill  //076  wiilch  was  recently  , 

signed  by  Governor  Donnelly  provides  larger 
personal  exemptions  than  Beotion  11351, 

l 

"Please  advise  whether  the  allowable  per- 
sonal exemptions  for  the  year  1946  will  be 
the  exemptions  provided  under  the  new  law, 
or  will  it  be  necessary  to  px*orate  these 
exemptions  according  to  the  number  of  months 
each  law  was  in  effect, 

"It  is  requested  that  you  furnish  this  de- 
partment with  an  opinion  in  this  matter." 

House  Bill  No,  676  of  the  63rd  General  Assembly,  referred 
to  in  your  letter ? became  effective  on  July  1,  1946.  Among 
other  provisions  incorporated  therein,  there  appears  .lection 
11351,  reading,  in  part,  as  follows: 
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"Nor  the  purposes  of  this  tax,  there  shall 
he  allowed  as  uh  exemption  in  the  nature  of 
a deduction  from  the  amount  of  the  net  in- 
come of  each  resident  individual,  ascer- 
tained as  provided  herein,  the  sum  of 
$1,200  plus  <51,200  additional  if  the  per- 
son making  the  return  be  the  head  of  a 
family,  or  a married  man  with  a wife  liv- 
ing with  him,  or  plus  the  sum  of  <51,200 
additional  if  the  person  making  the  return 
he  a married  woman  with  a husband  living 
with  her;  but  in  no  event  shall  this  addi- 
tional exemption  of  <*>1,200  bo  deducted  by 
both  a husband  and  a wife:  Provided,  that 
only  one  deduction  of  §2 >400  shall  be  from 
the  aggregate  income  of  both  husband  and 
wife  when  living  together:  Provided,  fur- 
ther, that  if  the  person  making  the  return 
is  the  head  of  a family  there  shall  be  an 
additional  exemption  of  $400.00  for  each 
person  dependent  upon  such  head  of  a family 
if  related  by  blood  or  marriage  if  3aid  de- 
pendent receives  more  than  one  half  of  his 
or  her  support  from  the  person  making  the 
return,  * * *" 

Comparison  of  this  statute  with  Section  11551,  R.  S.  Mo. 
1939,  discloses  that  increased  personal  exemptions  are  now 
allowable,  namely,  $1,200  in  the  case  of  single  persons, 
rather  than  $1,000,  previously  allowed;  $2,400  in  the  case  of 
married  persons  filing  joint  returns,  rather  than  v2,000,  as 
previously,  and  $400  for  dependents,  rather  than  5300,  as 
previously. 

It  is  a primary  rule  of  statutory  construction  that  all 
statutes  relating  to  the  same  subject  matter  must  be  construed 
together.  In  this  regard,  we  direct  your  attention  to  the 
case  of  State  v.  Naylor,  40  3,  V/.  (2d)  1079,  328  Mo.  335,  from 
which  we  quote: 


nWe  do  not  lose  sight  of  the  fact  that  all 
statutes  that  may  be  ai>plieable  must  be  read 
and  construed  together  and,  if  possible, 
harmonized.  * * 

Applying  this  rule  to  the  question  at  hand,  we  note  that 
incorporated  in  House  Bill  No.  676  were  two  further  provisions 
relating  to  exemptions.  Nor  instance,  Section  11343  contains 
the  following: 
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tt  * * * exemptions  shall  bo  prorated  and 
per  centum  of  tax  levied  shall  be  allocated 
to  portions  of  any  year  where  entire  year 
is  not  covered  or  different  rates  may  pre- 
vail. ' • * i;' " 

We  also  find  the  same  phraseology  employed  in  subsection  (c) 

Of  Section  11543. 

Consideration  of  these  clauses  found  in  other  parts  of 
the  act  indicates  to  us  that  it  was  the  Intention  of  the  Legis 
lature  that  with  respect  to  exemptions,  such  exemptions  should 
be  prorated  for  the  portion  of  the  year  to  which  they  are  ap- 
plicable. 

That  the  Missouri  income  taxis  not  a unit  w s held  by 
the  Supreme  Court  en  Banc,  in  Graham  Paper  Co.  v.  Gehner,  59 
8,  W.  I 2d)  49,  wherein  the  court  said,  after  referring  to  the 
decision  reached  in  deed  v.  Swan,  133  Mo.  100,  34  3.  W.  483: 

"This  last  holding  effectually  answers  the 
contention  made  hore  that  the  income  tax 
for  a given  year  is  a unit  and  not  propor- 
tionable for  a part  of  the  year  at  one  rate 
and  for  another  part  at  another  rate,  * * * 
and  that  prior  to  the  maturity  date  it  does 
not  have  oven  a potential  existence  or  rise 
to  the  dignity  of  an  obligation." 

The  case  of  Graham  Paper  Co.  v.  Gehner,  supra,  is  in  many 
respects  analogous  to  the  situation  presented. by  the  enactment 
of  House  Bill  Ho.  376.  That  case  was  for  the  purpose  of  ob- 
taining a construction  of  an  amendment  to  the  existing  Mis- 
souri income  tax  law,  the  amendment,  in  effect,  providing  that 
subsequent  to  July  3,  1927,  a different  method  should  be  used 
for  the  purpose  of  determining  the  net  income  of  corporations 
than  that  employed  for  that  portion  of  the  year  prior  to  such 
date.  3o  far  as  the  particular  taxpayer  who  was  plaintiff  in 
that  action  was  concerned,  the  amendment  had  the  effect  of  in- 
creasing the  tax  due.  Collection  of  the  increase  was  resisted 
Oil.  the  ground  that  the  entire  tax  should  be  computed  on  the 
basis  provided  by  the  law  before  amendment.  That  the  Legisla- 
ture might  properly  provide  for  a different  rate  to  be  levied 
upon  the  net  income  of  taxpayers  for  different  portions  of  the 
same  tax  year  was  distinctly  held  in  the  ca.se,  the  court  say- 
ing, 1,  c.  51; 


"In  State  ex  rel.  Koeln  v. 
Telephone  Company,  316  Mo. 


Southwestern  Bell 
1008,  1011,  292 
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3.  W.  1037,  tills  court  said:  T Whether  a 
tax  rate  may  be  different  for  different 
parts  of  a year,  instead  of  talcing  tile  year 
as  a unit  for  taxation  purposes,  was  set- 
tled by  this  court  in  case  of  Smith  v. 

Dirckx,  283  Mo,  188,  223  S.  W.  104,  11 
A.L.R.  510.  The  Legislature  may  provide 
for  an  income  tax  rate  prevailing  part  of 
the  year  with  a different  rate  for  the  other 
part  of  the  year , ’ " 

Although  the  opinion  refers  to  the  action  of  the  Legis- 
lature in  amending  the  1927  income  tax  law  as  a "different 
rate,”  such  in  fact  was  not  the  case.  What  had  been  changed 
by  the  amendment  was  the  basis  for  determining  the  net  income 
to  which  the  rate  was  applicable.  Earlier  in  the  opinion, 

1,  c.  49,  the  court  had  said:  "The  rate  of  taxation  was  con- 
tinued at  1 per  cent, 11  Reference  to  the  legislative  proceed- 
ings discloses  this  to  be  true. 

We  think  the  same  reasoning  to  be  applicable'  to  your 
'question  relative  to  the  personal  exemptions  which  have  been 
increased.  It  might  be  argued  that  the  new  personal  exemp- 
tions should  be  allowed  to  the  net  income  derived  for  the 
entire  year.  We  do  not  believe,  however,  that  this  position 
would  be  tenable  in  that  it  does  not  rest  within  the  power 
of  the  General  Assembly  to  authorize  the  releasing  or  ex- 
tinguishing of  any  indebtedness,  liability  or  obligation  due 
the  state  or  any  county  or  municipal  corporation.  We  quote 
again  from  Graham  Paper  Go.  v.  Gehner,  cited  supra,  1*  c,  51: 

"In  this  connection  the  plaintiff  contends 
that  although  the  amended  law  of  1927  is 
retrospective  in  its  operation  if  construed 
to  cover  a period  antedating  the  time  it  went 
into  effect,  yet  as  it  is  detrimental  to  the 
state  only,  and  not  to  the  taxpayer,  there 
is  no  valid  objection,  so  far  as  the  state  is 
concerned,  to  the  law  being  retrospective. 

The  provision  of  the  Constitution  inhibiting 
laws  retrospective  in  their  operation  is  for 
the  protection  of  thes citizen  and  not  the 
state.  The  law  is  stated  in  12  G.  J.  1087 
thus:  "The  state  may  constitutionally  pass 

retrospective  laws  impairing  its  own  rights, 
and  may  impose  new  liabilities  with  respect 
to  transactions  already  past  on  the  state  it- 
self or  on  the  governmental  subdivisions 


thereof . * ;3eo  h ow  Orleans  v.  Clark,  95 
U.  3.  644,  24  L.  Da.  521.  Tills  merely 
means  that  such  laws  are  retroactive  in 
their  operation,  but  that  the  sovereign 
state  may  forego  or  waive  its  own  rights 
and  may  he  held  to  have  done  so  by  the  en- 
actment of  the  law  called  in  question. 

It  is  therefore  argued  with  much  force 
that  the  act  in  question  merely  reduced 
the  income  taxes  to  be  collected  by  the 
state,  beginning  with  January  1,  1927, 
and  though  the  act  did  not  go  into  effect 
till  July  a,  1927,  the  state  could  law- 
fully impair  its  own  rights  and  relieve 
the  taxpayer  of  part  of  the  burden  of  taxes 
already  incurred.  Defendants*  reply  to 
this  i3  that  if  the  constitutional  provi- 
sion against  retrospective  laws  is  avail- 
able to  citizens  only,  and  not  to  the  state, 
there  is  another  constitutional  provision 
equally  effective  and  clearly  applicable  in 
fhvor  of  the  state  a3  against  legislative 
enactments  purporting  to  release  or  ex- 
tinguish obligations  or  liabilities  to  the 
state  or  any  governmental  subdivision  of 
the  same,  to  wit,  section  51  of  article  4 
of  the  Constitution,  which  provides:  ’The 
General  Assembly  shall  have  no  power  to 
release  or  extinguish,  or  authorize  the  re- 
leasing or  extinguishing,  in  whole  or  in 
part,  the  indebtedness,  liability  or  obliga- 
tion of  any  corporation  or  individual  to 
this  State,  or  to  any  county  or  other  mu- 
nicipal corporation  therein.*  The  language 
Of  this  constitutional  provision  is  very 
broad  and  comprehensive  in  protecting  the 
state  against  legislative  acts  impairing  ob- 
ligations due  to  it,  in  that  it  prohibits 
the  1‘elease  or  extinguishment,  in  whole  or 
in  part,  not  only  of  indebtedness  to  the 
state,  county,  or  municipality,  but  liabili- 
ties or  obligations  of  every  kind.  It  will 
be  noticed  that  this  constitutional  provi- 
sion is  couched  in  the  language  and  uses  the 
same  terms  as  are  used  with  reference  to 
retrospective  laws.  In  determining  what 
transactions  or  considerations  are  within 
the  purview  of  retrospective  laws,  the  courts 
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use  tiie  same  terms  as  are  used  in  this  con- 
stitutional provision,  to  wit,  liabilities 
or  obligations,  as  well  as  debts.  In  con- 
tending in  the  Dirclcx  and  Bell  Telephone 
Cases,  supra,  that  income  taxes  not  due  or 
capable  of  ascertainment  till  the  end  of  the 
year  could  not  be  the  subject  of  a retro- 
spective law,  the  same  argument  was  used  as 
is  now  used  to  exclude  same  from  the  con- 
stitutional provision  just  quoted,  to  wit, 
that  the  income  tax  for  the  entire  year  is 
a unit  and  does  not  come  into  exist once  oven 
as  an  obligation  or  liability  till  the  end 
of  the  year,  when  for  the  first  time  it  was 
capable  of  ascertainment*  That  would  be 
true  as  to  being  an  indebtedness,  but,  as 
there  pointed  out,  it  is  not  true  as  to  be- 
ing an  obligation  or  liability.  This  argu- 
ment 'Was  rejected  as  not  sound  in  the  Dirckx 
and  Bell  T0lGpk°n<2  Cases,  as  it  must  be  here, 

.*  It  was  there  held  that  an  inchoate  tax,  though 
not  due  or  yet  payable,  is  such  an  obligation 
or  liability  as  to  be  within  the  protection 
of  the  restriction  against  retrospective  laws, 
and  for  the  same  reason  we  must  hold  that 
such  inchoate  tax  is  an  obligation  or  liabil- 
ity within  the  meaning  of  the  constitutional 
provision  now  being  considered.  In  other 
words . If  an  miniatured  tax  has  sufficient 
vitality  to  be  protected'  "in  favor  of  the  citi- 
zens against  r et r os ye c t i v e laws » it  has  suf- 
ficient vitality  to  be  protected  In  favor  of 
Iho  state  "against  boing"“ext ingufshed  or  re- 
TeasecT  by  le  Islative  enactment . " f emphasis 

oursTT 

The  constitutional  provision  upon  which  the  above  holding 
was  bottomed,  namely,  ejection  51,  article  If,  of  the  Consti- 
tution of  1875,  has  been  readopt od  in  tile  (ionstitution  of  1945 
ancl  appears  as  subsection  (5)  of  Section  59,  article  III 
thereof.  It  roads  as  follows: 

“The  general  assembly  shall  not  have  power: 

* * * (a)  To  release  or  extinguish  or  to 

authorize  the  releasing  or  extinguishing,  in 
whole  or  in  part,  without  consideration,  the 
indebtedness,  liability  or  obligation  of  any 
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corporation  or  individual  due  this  'state  or 
any  county  or  municipal  corporation:  * * *« 

Under  this  rule  tiio  General  assembly  could  not  enact  a 
law  which  would  have  the  effect  ox'  releasing  the  obligation 
for  income  tax  computed  under  a pi’ior  law  for  a portion  of 
the  tax  year,  and  wo  believe  that  the  General  Assembly  was 
fully  cognizant  of  tills  fact  when  it  incorporated  in  other 
sections  of  House  Bill  Ho,  676  the  quoted  provisions  relatr 
ing  to  the  prorat ion  of  exemptions. 


CONCLUSION 


In  the  premises,  vie  arc  of  the  opinion  that  the  exemptions 
allowable  in  1946  against  net  income  for  the  purpose  of  deter- 
mining the  Missouri  income  tax  for  such  year  should  be  the  aggre- 
gate of  the  proportionate  part  of  such  exemptions  allowable 
under  the  provisions  of  election  11351,  ii.  j.  Mo.  1939,  for  the 
portion  of  the  calendar  year  1946  said  statute  was  in  effect, 
and  the  pr oport i onat e part  of  such  exemptions  allowable  under 
the  provisions  of  Lection  11351,  found  in  House  Bill  No.  676 
of  the  66rd  General  Assembly,  for  the  portion  of  the  calendar 
year  1946  that  said  section  is  in  effect. 


Respectfully  subiaitted, 


'y/T.LL  if.  BULGY,  Jr. 

Assistant  Attorney  General 

APPROVED:  • 


77  IT  f YLOrf* 
attorney  General 
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TAXATION  AND  REVENUE:  Liability  for  ad  valorem  tax  on  intangible 

personal  property  owned  by  religious 
educational  and  charitable  institutions . 


October  7,  1946 


Honorable  M.  E.  Morris 
Director  of  Revenue 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  inquiry  of  recent  date,  re- 
questing an  official  opinion  of  this  office,  and  reading  as 
follows : 

"Enclosed  herewith  is  a copy  of  letter 
from  Ben  A.  Glassen,  Chairman  of  the 
Legislative  Committee  of  the  Missouri 
Bankers  Association.  This  letter  in- 
quires whether  religious,  educational 
and  charitable  institutions  holding  in- 
tangible personal  property  for  non-profit 
use  are  subject  to  the  new  intangible  tax. 

The  position  of  this  Department  has  been 
that  they  are  not  exempt. 

"We  will  be  very  glad  to  have  an  official 
opinion  from  you  as  soon  as  convenient 
relative  to  the  questions  presented  in  the 
enclosed  letter." 

The  letter  received  by  you  and  referred  to  in  your  opin- 
ion request  reads  as  follows: 

"After  a review  of  House  Committee  Sub- 
stitute for  House  Bill  868  and  the  1945 
Constitution  we  are  wondering  if  religious, 
educational  and  charitable  institutions 
holding  intangible  personal  property  for 
non-profit  use  are  o.r  are  not  subject  to 
taxation.  Section  6 of  the  1945  Constitu- 
tionals as  follows: 
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"'Sec.  6.  Exemptions  from  Taxation. — 

All  property,  real  and  personal  of  the 
state,  counties  and  other  political  sub- 
divisions, and  non-profit  cemeteries, 
shall  be  exempt  from  taxation;  and  all 
property,  real  and  personal,  not  held 
for  private  or  corporate  profit  and  used 
exclusively  for  religious  worship,  for 
schools  and  colleges,  for  purposes  purely 
charitable,  or  for  agricultural  and  horti- 
cultural societies  may  be  exempted  from 
taxation  by  general  law.  All  laws  exempt- 
ing from  taxation  property  other  than  the 
property  enumerated  in  this  article,  shall 
be  void. ' 

"Thus,  real  and  personal  property  of  the 
state,  county  and  other  political  subdivi- 
sions and  non-profit  cemeteries  are  exempt 
from  taxation  by  reason  of  Constitutional 
provision.  Certain  other  specified  groups 
holding  personal  property  may  be  made  exempt 
at  the  pleasure  of  the  Legislature . The  hew 
Constitution  prohibits  exemption  of  groups 
by  the  Legislature  except  in  these  mentioned 
instances . 

"House  Committee  Substitute  for  House  Bill 
868  under  Section  1 (A)  defines  the  groups 
eligible  for  taxation  thereunder . That  sec- 
tion  follows : 'Section  1.  (A)  The  term  per- 

son includes  any  individual,  firm,  co-part- 
nership, joint  adventure , association, 
corporation,  company,  estate,  trust , syndi- 
cate, executor,  administrator,  receiver  or 
trustee  appointed  by  the  state  or  federal 
court,  or  any  other  group  or  combination  act- 
ing as  a unit , and  the  plural  as  well  as  the 
singular  number. ' It  will  be  noted  that  in 
this  section  and  also  no  where  else  in  the 
bill  is  there  any  mention  made  of  group  ex- 
emption. Rather  the  last  phrase  of  Section 
1 (A)  seems  to  include  certain  generally 
recognized  charitable  and  religious  groups 
holding  property  for  non-profit  purposes 
which  have  previously  been  exempt. 

"The  Constitution  of  1875  Article  X,  Section 
6 provides  basic  law  for  exemption  of  this 
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type  of  property  from  taxation.  Section 
1 of  the  Schedule  of  the  1945  Constitution 
provides  that  the  Constitution  of  1875  is 
superseded  by  the  Constitution  of  1945 
except  that,  under  Section  2,  laws  in  force 
at  the  time  of  the  adoption  of  the  new  Con- 
stitution and  in  agreement  therewith  are 
to  remain  in  full  force  and  effect,  those 
inconsistent  expiring  July  1,  1946.  It 
would  thus  seem  that  if  the  Legislature  had 
exempted  the  groups  in  question,  from  taxa- 
tion, under  the  Constitution  of  1875  that 
such  exemption  would  still  be  valid,  inas- 
much as  the  Constitution  of  1945  permits 
such  an  exemption,  except  for  the  fact  that 
Section  1 (a)  of  House  Committee  Substitute 
for  House  Bill  868  seems  to  specifically  . 
include  these  groups. 

"In  this  area  there  are  many  educational, 
social  and  religious  groups  owning  intangi- 
ble personal  property  wherein  the  property 
is  not  held  for  private  or  corporate  profit. 

We  are  desirous  of  determining  whether  or 
not  they  are  required  to  file  a return  under 
House  Committee  Substitute  for  House  Bill 
868. 

"The  contents  of  this  letter  is  the  out- 
growth of  a conversation  between  Mr.  Haynes 
and  myself  during  a visit  at  my  office  here 
this  morning.  We  thought  best  to  give  you 
this  in  order  that  we  may  have  your  comment 
and  suggestion  in  the  matter." 

Section  6 of  Article  X of  the  Constitution  of  Missouri  of 
1945  reads  as  follows: 

"All  property,  real  and  personal,  of  the 
state,  counties  and  other  political  subdi- 
visions, and  non-profit  cemeteries,  shall 
be  exempt  from  taxation;  and  all  property, 
real  and  personal,  not  held  for  private  or 
corporate  profit  and  used  exclusively  for 
religious  worship,  for  schools  and  colleges , 
for  purposes  purely  charitable , or  for  agri- 
cultural and  horticultural  societies  may  be 
exempted  from  taxation  by  general  law.  All 
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laws  exempting  from  taxation  property 
other  than  the  property  enumerated  in 
this  article,  shall  be  void."  (Emphasis 
ours . ) 

Pursuant  to  the  constitutional  authorization  contained  in 
the  provision  quoted,  the  63rd  General  Assembly  has  enacted 
H.C.S.H.B.  471,  which  contains  as  a part  of  Section  5 thereof, 
the  following: 

"The  following  subjects  shall  be  exempt 
from  taxation  for  state,  county  or  local 
purposes:  * * * sixth,  all  property, 
real  and  personal  actually  and  regularly 
used  exclusively  for  religious  worship, 
for  schools  and  colleges,  or  for  purposes 
purely  charitable,  and  not  held  for  pri- 
vate or  corporate  profit  shall  be  exempted 
from  taxation  for  state,  city,  county, 
school,  and  local  purposes;  provided,  how- 
ever, that  the  exemption  herein  granted 
shall  not  include  real  property  not  actu- 
ally used  or  occupied  for  the  purpose  of 
the  organization  but  held  or  used  as  in- 
vestment even  though  the  income  or  rentals 
received  therefrom  be  used  wholly  for 
religious,  educational,  or  charitable  pur- 
poses . " 

The  particular  matter  under  consideration  being  one  in- 
volving the  construction  of  a tax  exemption  statute,  we  deem 
it  well  to  quote  the  following  from  Cooley  on  Taxation,  Vol . 2 
(4th  Ed.),  pp.  1403-1408,  cited  with  approval  in  St.  Louis 
Y.  M.  C.  A.  v.  Gehner,  47  S.  W.  (2d)  776,  81  A.  L.  R.  1449: 

"'An  intention  on  the  part  of  the  legisla- 
ture to  grant  an  exemption  from  the  taxing 
power  of  the  state  will  never  be  implied 
from  language  which  will  admit  of  any  other 
reasonable  construction.  Such  an  intention 
must  be  expressed  in  clear  and  unmistakable 
terms,  or  must  appear  by  necessary  implica- 
tion from  the  language  used,  for  it  is  a 
well  settled  principle  that,  when  a special 
privilege  or  exemption  is  claimed  under  a 
statute,  charter  or  act  of  incorporation, 
it  is  to  be  construed  strictly  against  the 
property  owner  and  in  favor  of  the  public. 
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This  principle  applies  with  peculiar  force 
to  a claim  of  exemption  from  taxation. 

Exemptions  are  never  presumed,  the  burden 
is  on  a claimant  to  establish  clearly  his 
right  to  exemption,  and  an  alleged  grant 
of  exemption  will  be  strictly  construed  and 
cannot  be  made  out  by  inference  or  implica- 
tion but  must  be  beyond  reasonable  doubt. 

In  other  words,  since  taxation  is  the  rule, 
and  exemption  the  exception,  the  intention 
to  make  an  exemption  ought  to  be  expressed 
in  clear  and  unambiguous  terms;  it  cannot 
be  taken  to  have  been  intended  when  the 
language  of  the  statute  on  which  it  depends 
is  doubtful  or  uncertain;  and  the  burden 
of  establishing  it  is  upon  him  who  claims 
it.  Moreover,  if  an  exemption  is  found  to 
exist,  it  must  not  be  enlarged  by  construc- 
tion, since  the  reasonable  presumption  is 
that  the  state  has  granted  in  express  terms 
all  it  intended  to  grant  at  all,  and  that, 
unless  the  privilege  is  limited  to  the  very 
terms  of  the  statute  the  favor  would  be  in- 
tended beyond  what  was  meant. ' Cooley  Taxa- 
tion, vol.  2 (4th  Ed.)  pp.  1403-1408." 

Bound  by  this  rule  of  strict  construction  of  tax  exemption 
statutes,  we  necessarily  must  consider  the  effect  of  the  in- 
corporation by  the  General  Assembly  in  the  statute  under  con- 
sideration of  the  phrase  "actually  and  regularly  used  exclu- 
sively" for  the  designated  purposes. 

It  will  be  noted  at  the  outset  that  "ownership"  of  the 
property  has  not  been  adopted  as  the  determining  factor  in 
deciding  whether  or  not  exemption  shall  exist.  The  exemption 
must  rest  upon  the  actual  and  regular  exclusive  "use"  of  the 
property  for  the  purposes  for  which  exemption  is  granted. 

We  are  unable  to  find  any  Missouri  appellate  court  deci- 
sions to  guide  us  in  the  determination  of  the  precise  question. 
Under  sections  6 and  7 of  Article  X of  the  Constitution  of  1875, 
the  General  Assembly  was  authorized  to  exempt  from  taxation 
real  property  when  used  for  similar  purposes,  but  no  authoriza- 
tion was  granted  for  the  exemption  of  personal  property.  There 
was,  however,  authority  to  exempt  personal  property  used  ex- 
clusively for  agricultural  or  horticultural  societies,  and  pur- 
suant to  this  authority,  Sections  5519  and  10938,  R.  S.  Mo. 

1939,  were  adopted.  Neither  of  these  sections,  though,  were 
ever  construed  by  the  appellate  courts  with  respect  to  the  ex- 
emption of  personal  property. 
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We  do  note  that  in  Salvation  Army  v.  Hoehn,  188  S.  W.  (2d) 
826,  the  Supreme  Court  of  Missouri  incorporated  the  following 
construction  of  the  phrase  "exclusively  used"  which  appears  in 
the  constitutional  and  statutory  provisions  under  considera- 
tion in  this  opinion: 

"'The  phrase  "exclusively  used"  has  refer- 
ence to  the  primary  and  inherent  use  as 
over  against  a mere  secondary  and  inciden- 
tal use.  People  ex  rel.  v.  Lawler,  74  App. 

Div.  553,  77  N.Y.S.  (840),  loc  cit.  842, 
et  seq.  * * *" 

That  this  is  in  accord  with  the  rule  as  applied  in  other 
jurisdictions  appears  in  Central  Realty  Co.  v.  Martin,  30  S.  E. 
(2d)  720,  1.  c.  724,  from  which  we  quote: 

"Income  from  property  is  an  incident  of 
ownership,  but  cannot  always  be  identified 
with  the  use  of  property.  We  do  not  mean 
that  the  exemption. clause  of  the  Constitu- 
tion should  be  applied  with  the  same  rigor 
to  all  property.  The  physical  use  of  land 
is  a thing  apart  from  the  income  derived 
therefrom.  The  uses  of  land  being  many  and 
varied  supply  the  numerous  needs  of  human- 
ity. * * * The  correct  rule  is  stated  in 
the  syllabus  in  the  case  of  State  v.  Martin, 
supra:  'Under  section  1,  art.  10,  Const., 

the  exemption  under  taxation  depends  on  its 
use.  To  warrant  such  exemption  for  a pur- 
pose there  stated,  the  use  must  be  primary 
and  immediate,  not  secondary  or  remote. ' 

* * * Where  property  constitutes  part  of 
the  corpus  of  an  educational  and  eleemosy- 
nary trust,  subject  to  a lien  held  by  a 
private  person,  the  income  from  which  is 
used  solely  to  discharge  a portion  of  the 
lien  debt  against  the  property,  it  is  not 
exempt  from  taxation.  * * *" 

Also,  to  the  same  effect  and  further  developing  the  dis- 
tinction to  be  drawn  between  an  exemption  based  upon  "owner- 
ship" and  one  based  upon  "use,"  we  cite  the  opinion  in  County 
Commissioners  v.  Colorado  Seminary,  21  Pac.  490,  from  which  we 
quote : 


"Thus,  under  the  view  of  counsel  for  appel- 
lee, ownership  becomes  the  test  of  exemption 
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from  taxation.  But  if  the  legislature 
had  intended  to  establish  this  test, 
that  body  would  doubtless  have  so  de- 
clared; thereby  simplifying  the  provision, 
and  avoiding  the  present  and  like  contro- 
versies . * * * The  thought  that  owner- 

ship was  intended  to  be  the  test  is  ex- 
pressly negatived.  The  clause,  'while 
used  exclusively  for  such  purpose,' 
especially  when  coupled  with  the  preced- 
ing expression,  'such  property  as  may  be 
necessary,'  etc.,  denotes  an  intention  to 
make  something  else  besides  ownership  the 
criterion.  * * * We  are  aware  of  no  in- 
stance where  use,  and  not  ownership,  was 
by  constitution  or  statute  made  the  test 
of  exemption,  in  which  it  has  been  held 
that  property  situated  like  the  land  here 
in  question  was  exempt  from  taxation. 

* * * ■■ 

While  the  quoted  opinions  relate  to  the  use  of  real  prop- 
erty, a similar  conclusion  has  been  reached  by  the  Supreme 
Court  of  Illinois  with  respect  to  the  use  of  intangible  per- 
sonal property.  We  quote  from  Smith  et  al.  v.  Board  of  Review, 
136  N.  E.  787,  34  A.L.R.  667: 

"It  is  further  urged  by  counsel  for  the 
trustees  that  as  the  proceeds  from  the 
promissory  notes  and  the  shares  of  stock 
were  all  used  for  the  support  of  the  home, 
said  notes  and  shares  should  be  held  ex- 
empt from  taxation.  This  court  has  held 
that  credits  consisting  of  bonds  and  se- 
cured notes  belonging  to  a school,  the 
proceeds  of  which  are  used  toward  the  sup- 
port of  the  school,  are  not  exempt  from 
taxation;  that  the  fact  that  the  rents, 
revenues,  and  income  of  property  are  de- 
voted to  school  purposes  does  not  exempt 
the  property  itself  from  taxation;  that 
the  property  itself  must  be  used  for 
school  purposes  before  it  is  entitled  to 
be  held  exempt.  * * *" 

This  decision  was  reached  under  a constitutional  provision 
which  was  interpreted  by  the  same  court,  in  the  same  case,  in 
the  following  language: 
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"*  * * This  court  has  held  that  the  Con- 
stitution and  laws  of  this  state  contem- 
plate that  only  property  actually  and 
exclusively  used  for  charitable  purposes 
shall  be  exempt  from  taxation,  * * 

(Emphasis  ours . ) 

We  believe  that  a similar  result  would  be  reached  by  the 
appellate  courts  of  Missouri  in  construing  the  phrase  "actually 
and  regularly  used  exclusively,"  as  used  in  H.C.S.H.B.  471  of 
the  63rd  General  Assembly. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  intangible 
personal  property  owned  by  religious,  educational  and  chari- 
table institutions  is  subject  to  the  Missouri  intangible  per- 
sonal property  tax  law. 


Respectfully  submitted. 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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OFFICIAL  BONDS: 


j ' ■ ; ; 

director  of  Department  of  Revenue  has  no  official 
_uMes  th  respect  to  bonds  of  township  collectors. 


ilr , it.  L',  orris , Director 
Do c ox  •uovonu.e 
juii to  oi  . r o sour i 
Faff orson  City,  Missouri 

Dear  Sir: 


Refer once  la  made  to  your  lot  cor  or  recent 
uuostxnr,  an  official  opinion  of  tints  office,  and 
impart,  an  follows: 


unto,  re- 
reading, 


“Under  the  provisions  of  House  Hill  bdl, 
it  appears  that  county  collect or  bonds 
shall  be  transmitted  to  the  Director  of 
- Revenue  and  if  found  to  be  made  in  con- 
formity with  lav;,  and  the  sureties  satis- 
factory, the  Director  shall  filo  same 
ij'-i-t-ii  Li ■ o .v, eor o uax' y o.i.  p iiO  ana  cmt-Liy 
uno  x as  ij  i/O  oho  o Otu.;. oy  ulern. 

“Rloaso  advise  if  township  collector 
bonds  are  included  under  the  provisions 
of  tns  act,  and  if  trio  eucJLoseu  boiiu  is 
in  proper  form,  etc.”  . 

Houao  Dill  Do.  old  of  tile  Gore  U-unorul  assembly,  'which 
became  effective  January  6,.  194$,  contains  the  following  pro- 
vision with  respect  to  the  bonds  of  township  collectors,  as 
a port  of  lection  IbOlid: 

v,  * -V'  ■•••■  ‘jjpjj  township  collector  shall  be- 
fore lie  rcceivos  the  tax  books , & ivs  bond 
and  security  to  the  state,  to  the  satis- 
faction of  the  county  court,  in  a sum 
o ’ ll c 1 o one-hali  one  .Lnrp^est  amount  col- 
looted  auxin;.,  any  one  year  preceding  his 
election  or  appointment , incluuin,;.,  school 
taxes;  ► j - - o i\  tonu  snail  oo  eaoouteu  m tin— 
plicate;  one  ‘part  thereof  shall  be  tie- 
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posited  sud  recorded  in  the  office  of  tile 
clerk  of  the  comity  court , and  tile  other 
part  shall  be  transmitted  by  the  clerk  to 
tlio  at at  o Tar  UoMuiesionT  r ” 

from  the  foregoing,  it  appears  that  no  duties  have  been 
imposed  upon  the  Director  of  it  ©venue  with  respect  to  the  of- 
ficial bonds  of  township  collectors. 


COKCLUBION 


In  the  promises,  v?e  are  of  the  opinion  that  no  duties 
have  boon  imposed  upon  the  Director  of  the  Deportment  of 
Revenue  with  respect  to  the  official  bonds  of  township  col- 
lectors in  counties  under  township  organization. 

The  bond  submitted  with  your  opinion  request  is  returned 
herewith. 


Respectfully  submitted, 


WILL  A.  BLRRT,  Jr. 
Assistant  Attorney  General 


APPKOYLD: 


J,  L»  J.WXLGR  . 
Attorney  General 


Ub’BjUR 


TAXATION  AND  REVENUE:  Necessity  of  filing  returns  foi?  Missouri 

intangible  personal  property  tax  by  joint 
owners . 


fir,  iu  Morris,  Director 
i)  opax!  1 1 ox  Revenue 

State  of  Missouri 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  inquiry  of  recent  Gate,  re- 
questing an  official  opinion  of  this  office,  and.  reading  as 

follows: 


“It  is  requested  that  you  furnish  this  de- 
partment with  a written  opinion,  advising 
whether  or  not  two  individuals  having  a 
joint  savings  account,  or  any  other  item 
covered  by  the  intangible  tax  law  as  sot 
forth  in  IIousq  Bill  y8S8,  would  be  re- 
quired, or  permitted,  to  file  a joint  re- 
turn on  such  joint  earnings 4“ 


You  have  referred  to  the  intangible 


as  being  11  jointly"  owned*  yuch  being 
nent  to  determine  the  precise  legal  mt 

We  find  the  v/ord  ” joint"  defined 
t ionary , 2nd  id . , as  follows: 


the 

ai'li 


personal  property 
case*  it  is  p aidi- 
ng of  this  term. 

Black’s  Law  Die- 


“United;  combined;  undivided; 
against  two  or  -more  unitedly; 
or  between  two  or  more, “ { ... 


done  by  or 
, shared  by 
pin  sis  ours 


) 


Also, 
ship"  and 
Ed* pages 


the  following  definitions  of  “joint," 
“jointly"  appear  in  Vol*  2o,  Lords  and 
43 ' and  03,  and  Pocket  Part,  page  33; 


"joint  owner- 
Phrases,  Perm* 


“The  word  ’joint’  means  united  or  coupled 
together  in  interest  or  liability,  opposed 


to  several,  fevromtss  v. 
M.L.  291,  293,  43  Ohio  App 


Hutchinson,  103 
* O (3  b * 1 
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“The  words  ’Joint*,  and  ’general * import 
unity,  as  distinguished  iron  the  word 
* separate , ’ which  implies  division  and 
distribution.  Morrill  v . Pepperdine,  36 
E.7.  921,  922,  9 Ind.  App.  415. "> 

"Joint  moans,  according  to  Bouvier,  a com- 
mon property  interest  on  Joyed,  or  a common 
liability  incurred  by  two  or  more  persons, 
ns  applied  to  real  estate,  it  involves  the 
idea  of  survivorship.  State  v.  Maids,  89 
N.W.  188 , 186,  113  W is*  239.** 

"To  constitute  * Joint  ownership*  the  shares 
must  generally  extend  to  the  whole  estate 
and  be  such  as  that  neither  of  the  owners 
would  have  an  interest  in  the  proceeds  set 
apart  to  the  other  Joint  owner,  Pullen- 
wider  v.  Johnson,  189  8.7.  1096,  1097,  145 
Ky.  19." 

"The  word.  ’Jointly*  means  in  a Joint  man- 
ner; together,  unitedly,  not  separately. 

It  has  a general  meaning  of  plurality. 

More  than  one,  both,  all,  and  the  like. 

It  means  in  a joint  manner,  in  concert;  in 
conjunction;  not  separately,  together, 
united.  White  v.  Powell,  £0  So.  2d  467, 

469,  246  Ala.  856. " 

Prom  the  foregoing  definitions,  it  is  clear  that  joint 
ov/nership  embodies  the  idea,  not  alone  of  plurality  of  owners, 
but  also  that  the  ov/nership  of  the  sevoral  owners  extends  to 
the  entire  subject  matter.  The  interests  are  undivided  and 
are  not  separable. 

8uch  being  the  case,  we  direct  your  attention  to  sub- 
section { A ) of  geotlon  1 of  H.O.d.H.B.  Bo.  868  of  the  05rd 
General  Assembly,  wherein  the  following  definition  of  the  term 
‘’person"  is  found: 

"The  term  person  includes  any  individual, 
firm,  co-partnership,  joint  adventure , as- 
sociation, corporation,  company,  estate, 
trust,  business  trust,  syndicate,  executor, 
administrator,  receiver  or  trustee  appointed 
by  the  statu  or  federal  court,  or  any  other 
group  or  combination  acting  as  a unit,  and 
the  plural  as  well  as  the  singular  number. " 

[ Emphasis  oursT) 
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Your  attention  is  further  directed  to  a portion  of  Sec- 
tion 2 of  the  same  Act , relating  to  the  liability  for  filing 
returns  for  the  calendar  year  1946: 

it  -i-  * The  person  who  on  July  1,  1946,  ' 

owned  the  legal  title  to  or  equitable 
title  or  beneficial  interest  in  intangible 
personal  property  subject  to  this  property 
tax  thereon,  shall  bo  liable  for  said  tax,tJ 

With  respect  to  subsequent  calendar  years,  the  following 
provisions  are  found  in  Section  5 of  the  same  hot: 

11  The . tax  for  the  year  1947  and  each  suc- 
ceeding; year  shall  be  apportioned  among 
those  persons  who  during  the  preceding 
calendar  year  held  or  acquired  tiie  legal 
title  to  or  equitable  title  or  beneficial 
interest  in  intangible  personal  property 
subject  to  the  property  tax  provided,  by' 

Section  4 of  this  Act,  according  to  the 
part  of  the  entire  yield  of  such  property 
which  they  respectively  received  during 
the  preceding  calendar  year,  and  ouch  such 
person  shall  be  liable  for  his  resultant 
portTon  of  said  tax.”  ” ^Emphasis  ours . "J ‘ 

4 Reading  into  the  portions  of  the  Act  quoted  supra,  the 
meaning  to  be  accorded  the  term  "person,”  as  defined  in  the  Act, 
it  becomes  apparent  that  in  the  event  of  joint  ownership  of  in- 
tangible personal  property  subject  to  the  tax  provided  in  H.C.S. 
H*  B.  No.  868_  of  the  63rd  General  Assembly,  the  return  of  such 
property  should  be  made  by  tlie  joint  owners. 

OQaehUolOM 

In  the  preiiiises,  we  are  of  the  opinion  that  joint  owners 
of  intangible  personal  property  subject  to  the  tax  imposed 
under  the  provisions  of  H.G.3.H.B.  No.  368  of  the  63rd  General 
Assembly  should  make  return  of  such  intangible  personal  prop- 
erty for  purposes  of  taxation. 

Respectfully  submitted, 

APPROVED:  WILL  F.  BERRY , Jr. 

Assistant  Attorney  General 

77  E.  TAYLOR  1 

Attorney  General 
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TAXATION  AND:  In  r,s  Investment  certificates  subject  to  intangible 
REVENUE:  personal  property  tax  under  H.C.S.H.B.  No. 

868. 


Mr.  M.  E.  Morris 
Director,  Department  of  Revenue 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Mr.  Morris: 

Receipt  is  acknowledged  of  your  letter  with  the  enclosed 
correspondence  from  Mr.  R.  W.  Peterson,  Associate  Counsel  for 
Investors  Syndicate  of  America,  Incorporated,  and  the  sample 
form  of  an  investment  certificate  issued  by  that  company.  In 
your  letter  you  inquire  if  the  holders  of  investment  certi- 
ficates of  Investors  Syndicate  of  America  would  be  required  to 
report  annually  under  the  Missouri  Intangible  Personal  Prop- 
erty Tax  Law, 


In  answering  your  question  we  must  first  determine  whether 
or  not  the  investment  certificate  is  a type  of  intangible  per- 
sonal property  taxable  under  the  law.  Under  li.C.S.H.B.  No, 

060,  passed  by  the  63rd  General  Assembly  and  approved  on  April 
19,  1946,  the  term  "intangible  personal  property"  is  defined 
in  sub-section  (B)  of  Section  1 as  follows: 


"Intangible  personal  property  means 
moneys  on  deposit j bonds  (except  those 
which  under  the  constitution  or  laws 
of  the  United  States  may  not  be  made 
the  subject  of  a property  tax  by  the 
State  of  Missouri);  certificates  of 
indebtedness  (other  than  capital  notes 
issued  by  banks  or  trust  companies); 
not/es,  debentures,  annuities,  accounts 
receivable;  conditional  sales  contracts 
(which  have  incorporated  therein  promises 
to  pay)  and  real  estate  and  chattel  mort- 
gages." 

Under  the  terms  of  the  sample  certificate  enclosed  the 
purchaser  may  pay  a certain  number  of  annual  installments 
and  thereafter  the  company  is  obligated  to  pay  him  a certain 
amount.  Under  this  particular  certificate  the  purchaser 
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could  pay  $550.00  per  year  for  fifteen  years  and  at  the  expiration 
of  that  period  he  \vould  receive  $10,000.00.  The  certificate  also 
has  certain  cash  surrender  values  which  entitle  the  holder  to  re- 
ceive a specific  amount  of  money  depending  upon  the  time  that  he 
surrenders  the  certificate.  Another  feature  of  the  instrument 
is  that  the  holder  may  elect  to  receive  certain  payments  under 
options  ."A"  or  "B"  as  set  forth  in  Article  13  of  the  instrument. 

We  observe  that  the  certificate  in  question  is  styled 
"Investment  Certificate”.  In  the  case  of  City  Bond  and  Finance 
Co*  vs.  Welch  (D.  C.  Cal*),  9 Fed.  Eupp*  500,  It  is  held  that 
certificates  issued  by  the  City  Bond  and  Finance  Co,  as  evidence 
of  inter. st  acquired  by  purchasers  in  securities  purchased  on 
the  installment  plan,  and  denominated  "Investment  Savings  Plan" 
were  subject  to  the  stamp  tax  imposed  by  the  Federal  Revenue  Act 
on  certificates  of  indebtedness.  At  1,  c.  501,  the  court  said: 


* #0n  the  face  of  this  certificate 
the  transaction  was  denominated  •Invest- 
ment Savings  Plan,'  It  set  forth  that 
the  City  Bond  & Finance  Company  had  agreed 
to  ’sell  and  deliver’  named  securities  at 
the  stated  price  per  share,  set  forth 
amount  paid  and  installments  to  be  paid. 

& Or  ifr  # 

"Plaintiff  contends  that  the  certificates 
did  not  require  stamps  as  they  were  not 
certificates  of  corporate  stock  nor  certif- 
cates  of  indebtedness,  as  described  in  the 
Revenue  Act  of  1926  (section  800  (26  USCA 
Sec.  901  and  note)), 

"I  will  not  review  the  authorities  but 
state  my  conclusions.  It  has  been  held 
that  acts  of  the  kind  here  concerned  are 
to  be  given  broad  application.  There  are 
decisions  holding  uniformly  that  the 
documents  will  be  taken  at  its  face,  . 
and  that  no  close  scrutiny  will  be  made 
of  the  purpose  which  has  prompted  its  use. 
Certificates  of  participating  Interests 
in  securities  held  by  a corporation  have 
been  held  to  be  within  the  provisions  of 
the  act.  To  my  mind  the  certificates 
Issued  by  plaintiff  may  be  termed  cer- 
tificates of  indebtedness  or  certificates 
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of  interest  in  certain  securities  of 
plaintiff  corporation.*  * * *” 

After  careful  examination  of  the  certificate  at  hand  we  believe 
it  contains  the  characteristics  to  constitute  it  a "certificate  of 
indebtedness”  and  certificates  of  indebtedness  under  H.C.S.H.B. 

No*  868  being  classed  as  intangible  personal  property  would  therefore 
bring  the  investment  certificate  within  the  taxable  classification. 

Under  H.C.S.H.B.  No.  868,  supra,  the  basis  for  valuing  intangible 
personal  property  for  purposes  of  taxation  is  the  yield  derived  there- 
from. Therefore,  the  intangible  personal  property  must  have  a yield 
before  it  is  taxable.  In  sub-section  (0)  of  Section  1.  of  the  Act 
the  term  "yield”  is  defined  as  follows* 

"Yield  means  the  aggregate  proceeds  received 
as  a result  of  ownership  or  beneficial  interest 
in  intangible  property  whether  received  in 
money,  credits  or  property,  exclusive  of  any 
return  of  capital.” 

By  applying  the  above  definition  to  the  terms  of  the  instrument, 
we  believe  that  upon  maturity  or  surrender  of  tho  certificate  the 
cash  surrender  value  or  maturity  amount  received  by  the  holder  in 
excess  of'  the  Amount  paid  in  would  constitute  a yield  exclusive  of 
any  return  of  capital  and  the  certificate  would  be  subject  to  a tax 
at  tho  rate  of  4%  of  such  yield. 

We  observe  that  the  yield  of  intangible  personal  property  may 
be  in  a form  other  than  money,  for,  under  sub-section  (C),  supra, 
tho  aggregate  proceeds  received  in  "credits”  would  also  constitute 
a yield.  Under  the  terms  of  the  certificate,  after  the  expiration 
of  one  year,  the  holder  may  surrender  the  certificate  and  receive 
the  computed  cash  surrender  value.  There  is  a definite  obligation 
on  the  company  to  pay  the  cash  surrender  value  when  the  certificate 
is  properly  surrendered. 

In  the  case  of  Cominis sioner  of  Internal  Revenue  v,  Stearns, 

65  Fed. (2d)  371,  the  question  arose  whether  or  not  an  administrator, 
in  filing  an  income  tax  return  for  an  estate,  was  entitled  to  deduct 
the  sums  that  were  credited  to  the  residuary  legatees.  At  1.  c. 

373,  the  court  said  the  following i 

* *It  is  reasonable  to  allow  deductions 
to  a fiduciary  of  what  he  is  under  an 
absolute  obligation  to  pay,  whether  he  had 
done  so  or  not,  and  whether  he  has  credited 
the  payments  to  the  beneficiary  or  notj 
tljey  are  by  hypothesis  the  beneficiary^ 
by  the  terms  of  tho  will  or  deed,  and  he 
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can  enforce  fcheir  payment,  ■?{•  * #Sueh 
distributions,  and  distributions  at 
the  discretion  of  the  fiduciary,  must 
be  actually  made,  or  irrevocably  fixed, 
before  they  become  the  beneficiary* s 
as  of  right.  They  should  appear  in  the 
fiduciary* s return,  if  they  are  still 
hisj  in  the  beneficiary’s  only  in  case 
he  has  become  presently  entitled  to  them, 
or  received  them, 

"(4  -6)  This  serves  to  determine  v/hat  is 
meant  by  the  word,  ’credited,’  the  alter- 
native to  ’paid,’  though  we  can  find  no 
authority  on  the  point.  The  income  must 
be  so  definitively  allocated  to  the  legatee 
as  to  be  beyond  recall j ’credit*  for 
practical  purposes  is  the  equivalent  of 
•payment.’  # * 

Again,  in  the  case  of  Talley  v.  Brown,  125  N . VV.  248,  146  Iowa 
360,  under  a statute  making  real  and  x^e^sonal  property  and  credits 
subject  to  taxation  the  court  held  that  the  claims  for  loss  under 
fire  Insurance  policies  were  taxable.  At  N • W.  l.c.  250,  the  court 
said: 

* -SJ-To  authorize  the  assessment  of  the 
policies  as  credits,  it  was  not  essential 
that  the  assessor  know  whether  the  claims 
were  for  money  or  might  turn  out  to  be 
for  property,  for  in  either  event  they 
would  be  assessable  as  credits,  though 
I these  matters  would  have  an  Important 
bearing  in  estimating  the  value  of  such 
claims.  We  are  of  the  opinion  that  the 
claims  for  loss  under  the  policies  were 
subject  to  taxation.” 

The  term  "credits”  is  also  defined  in  Volume  10,  ^ords  and 
Phrases,  Perm.  Ed.,  page  437,  as  follows: 

”#  # ■#*  Credits,  < as  used  in  Act  No.  170 
of  1898,  Sec,  91,  par,  4 necessarily 
implies  the  Idea  of  a ’debt*  or  obligation 
to  pay  the  amount  of  the  ’credit,’  and 
’debt*  is  an  unconditional  obligation 
to  pay  a sum  certain  at  a future  time. 

What  is  a ’debt’  on  one  side  is  a 
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* credit*  on  the  other,  so  that  ♦'credits* 
can  have  no  broader  meaning  than  ♦debts* j 
♦credits*  being  in  effect,  the  mere 
legal  right  with  which  one  is  clothed 
to  demand  the  delivery  of  money  or 
other  property  in  the  f utur-e . # # * 

Kansas  City  Life  Ins.  Co.  v.  Hammett, 

149  So.  525,  526,  177  La.  930." 

In  the  instant  case,  by  the  terms  of  the  instrument,  the 
certificate  holder  at  the  end  of  each  year  prior  to  the  maturity 
date  is  entitled  to  receive  a certain  cash  surrender  value  upon 
the  surrender  of  the  certificate  and  each  year  the  cash  surrender 
value  is  greater.  It  is  therefore  our  notion  that  at  the  time 
the  surrender  value  of  the  certificate  would  exceed  the  amount 
paid  in,  the  excess  would  constitute  a yield  in  the  form  of  a 
credit  and  as  such  the  certificate  would  be  subject  to  a tax  of 
4 % of  such  yield.  For  example,  under  Article  9 of  the  sample  cer- 
tificate, at  the  end  of  the  eighth  year  the  cash  surrender  value 
would  only  equal  the  amount  paid  in  and  there  would  be  no  yield, 
however,  at  the  end  of  the  ninth  year  the  cash  surrender  value 
would  exceed  the  amount  paid  In  by  #130.00  which  would  constitute 
a yield  in  the  103™""  of  a credit  exclusive  of  any  return  of  capital 
and  would  be  a basis  for  taxing  the  certificate  at  the  rate  of 
4^  of  such  yield.  At  the  end  of  the  tenth  year  the  cash  surrender 
value  would  exceed  the  amount  paid  In  by  ^380,00  and  the  taxable 
yield  would  be  #380.00  less  ^150.00,  the  -amount  paid  on  the  pre- 
vious year.  The  same  procedure  would  be  carried  out  until  the 
maturity  date  of  the  certificate.  Thereafter  should  the  certifi- 
cate holder  elect  to  receive  interest  on  the  maturity  amount  as 
provided  in  either  option  "A"  or  option  "B"  In  Article  12,  the 
taxable  yield  would  be  the  interest  received. 

Section  2 of  H.C.S.H.B.  Mo.  868  provides  for  the  payment  of 
a tax  on  Intangible  personal  property  for  the  year  1946  and  reads 
as  f ollows : 


"Except  as  otherwise  provided  by  lav/,  in- 
tangible personal  property  having  a taxable 
situs  in  the  State  of  Missouri  on  the  first 
day  of  July,  1946,  shall  be  subject  to  a 
property  tax  for  the  year  1946,  Said  tax 
on  said  intangible  personal  property  shall 
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be  based  on  the  yield  of  said  property 
during  the  calendar  year  1945,  and  the 
rate  of  said  tax  shall  be  four  per  cent 
(4/b)  of  such  yield.  The  person  who  on 
July  1,  1946,  owned  the  legal  title  to 
or  equitable  title  or  beneficial  interest 
in  intangible  personal  property  subject 
to  this  property  tax  thereon,  shall  be 
liable  for  said  tax." 

Under  the  above  section  a person  who  had  legal  title  or  equit- 
able title  or  beneficial  interest  in  an  investment  certificate  on 
July  1,  1946,  would  have  to  pay  a tax  on  the  certificate  based  upon 
its  yield  in  the  calendar  year  of  1945. 

Section  4 of  the  Act  provides  for  the  payment  of  the  tax  in 
suceeding  years  and,  in  part,  roads ; 


* #Said  tax  on  said  intangible  personal 
property  for  the  year  1947  and  each  suceeding 
year  shall  be  based  on  the  yield  of  said 
property  during  the  preceding  calendar  year, 

* #n 


CONCLUSION  • 


It  Is,  therefore,  the  opinion  of  this  department  that  an  Invest- 
ment certificate  of  Investors  Syndicate  of  America,  Incorporated,  Is 
an  Intangible  personal  property  in  the  form  of  a certificate  of  in- 
debtedness and  as  such  falls  within  the  taxable  classification  under 
H.C.S.H.B.  No*  868.  Persons  holding  the  legal  title  or  equitable 
title  or  beneficial  Interest  in  these  certificates  would  be  required 
to  file  with  the  Department  of  Revenue  a tax  return  on  such  property 
any  year  whenever,  on  the  preceding  calendar  year,  a yield  was  re- 
ceived In  the  manner  herein  described* 


Respectfully  submitted. 


APPROVED  t 


RICHARD  P.  THOMPSON 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


RET :mw 


TAXATION  AND  REVENUE: 


National  banks  not  required  to  file 
return  of  income  for  Missouri  in- 
come tax  purposes . 


November  19,  1946 


Mr.  M.  E.  Morris,  Director 
Department  of  Revenue 
Jefferson  City,  Missouri 


FILED 


Attention:  Mr.  Haskell  Holman,  Supervisor 
Income  Tax  Unit 


Dear  Sir: 

Reference  is  made  to  your  letter  of  recent  date,  re- 
questing an  official  opinion  of  this  office,  and  reading 
as  follows: 

"Will  you  please  furnish  this  department 
with  a written  opinion  advising  whether 
or  not  national  banks  will  be  required  to 
file  a Missouri  state  income  tax  return 
for  the  year  1946  or  1947  •" 

Consideration  of  the  question  presented  involves  a de- 
termination of  the  immunity  from  state  taxation  enjoyed  by 
national  banks.  This  become  necessary  by  reason  of  the 
judicial  decisions  that  such  banks  are  instrumentalities  of 
the  federal  government  and  that,  therefore,  no  inherent 
power  exists  in  the  respective  states  to  subject  their  capi- 
tal, franchises  or  operations  to  taxation  without  the  con- 
sent of  the  federal  government. 

We  direct  your  attention  to  Citizens'  & Southern  Nat. 
Bank  v.  City  of  Atlanta,  46  F.  (2d)  88,  affirmed  53  F.  (2d) 
557,  from  which  we  quote: 

"Since  McCulloch  v.  Maryland,  4 Wheat. 

316,  4 L.  Ed.  579,  the  banks  of  the  United 
States  have  been  considered  instrumentali- 
ties of  the  federal  government,  whose  capi- 
tal, franchises,  and  operations  are  there- 
fore not  taxable  by  the  states  by  virtue  of 
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state  powers  of  taxation,  but  only  by  vir- 
tue of  such  consent  as  the  federal  govern- 
ment may  give.  Owensboro  National  Bank  v. 

City  of  Owensboro,  173  U.  S.  664,  19  S. 

Ct.  537,  43  L.  Ed.  850.  * * * The  permis- 
sion to  tax  national  banks  and  their  share- 
holders in  force  at  present  is  found  in  12 
U.  S.  Code,  sec.  543  (12  USCA  sec.  548),  as 
amended  by  the  Act  of  March  25,  1926,  and 
carefully  observes  this  distinction  It 
permits  no  direct  taxation  of  the  bank  on 
its  property  except  its  real  estate,  but 
allows  a tax  on  its  net  income,  or  permits 
taxation  of  the  shares,  or  of  dividends  on 
them  to  the  owner,  but  any  one  form  of  the 
permitted  taxation  is  in  lieu  of  all  the 
others.  * * *" 

12  U.S.C.A.,  Sec.  548,  referred  to  in  the  opinion  supra, 
reads,  in  part,  as  follows: 

"The  legislature  of  each  State  may  deter- 
mine and  direct,  subject  to  the  provisions 
of  this  section,  the  manner  and  place  of 
taxing  all  the  shares  of  national  banking 
associations  located  within  its  limits. 

The  several  States  may  (1)  tax  said  shares, 
or  (2)  include  dividends  derived  therefrom 
in  the  taxable  income  of  an  owner  or  holder 
thereof,  or  (3)  tax  such  associations  on 
their  net  income,  or  (4)  according  to  or 
measured  by  their  net  income,  providedThe 
following  conditions  are  complied  with: 

"1.  (a)  The  imposition  by  any  State  of  any 
one  of  the  above  four  forms  of  taxation 
shall  be  in  lieu  of  the  others , except  as 
hereinafter  provided  in  subdivision  (c)  of 
this  clause.  * * *"  (Emphasis  ours.) 

(Note:  Subdivision  (c)  contains  no  matter 
pertinent  to  this  opinion.) 

Pursuant  to  the  authorization  granted  to  the  respective 
states  under  the  above  provision,  the  63rd  General  Assembly 
has  elected  to  tax  shares  of  national  banking  associations  lo 
cated  in  this  state  in  accordance  with  method  (4)  of  the  stat 
ute  quoted.  We  direct  your  attention  to  Section  3 of  House 
Bill  No.  888  of  the  63rd  General  Assembly,  reading,  in  part, 
as  follows: 
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“A.  Every  national  banking  association 
shall  be  subject  to  an  annual  tax  accord- 
ing to  and  measured  by  its  net  income  in 
accordance  with  method  numbered  (4)  au- 
thorized by  the  Act  of  Congress  of  March 
25,  1926,  amending  Section  5219  of  the  Re- 
vised Statutes  of  the  United  States,  and 
every  other  banking  institution  as  herein 
defined  shall  be  subject  to  an  annual  tax 
for  the  privilege  of  exercising  its  corpo- 
rate franchises  within  the  State  of  Mis- 
souri according  to  and  measured  by  its  net 
income  pursuant  to  the  provisions  of  this 
Act . " 

In  view  of  the  fact  that  method  (3)  of  12  U.S.C.A.,  Sec. 
548,  does  permit  a state  to  adopt  the  taxation  of  net  income, 
which  method  has  been  rejected  by  the  General  Assembly  of 
Missouri  by  the  enactment  of  House  Bill  N6.  888,  under  which 
election  has  been  made  to  tax  such  banks  under  method  (*1),  we 
believe  that  the  State  of  Missouri  is  thereby  precluded  from 
taxing  the  net  income  of  such  banks  by  virtue  of  the  provi- 
sion that  such  election,  when  made,  and  the  tax  imposed  there 
under,  shall  be  in  lieu  of  the  others. 

One  further  matter  might  be  discussed  in  connection  with 
this  opinion.  It  is  true  that  under  the  construction  of  the 
Missouri  income  tax  laws  the  Supreme  Court  of  Missouri  has 
held  that  such  a tax  is  not  one  upon  property.  See  Ludlow- 
S ay lor  Wire  Co.  v.  Wollbrinck,  205  S.  W.  196,  275  Mo.  339. 
From  this  it  might  be  argued  that,  since  the  permission 
granted  under  12  U.S.C.A.,  Sec.  548,  is  on  its  face  directed 
to  the  question  of  the  taxing  of  the  shares  of  such  banks, 
an  income  tax  would  not  thereby  be  prohibited.  This  posi- 
tion, however,  is  not  tenable  in  view  of  the  fact  that  it 
has  been  held  that  the  silence  of  Congress  in  failing  to 
grant  specific  permission  to  impose  other  than  property  taxes 
is  in  itself  a ban  against  imposition  thereof  by  the  respec- 
tive states.  See  Odland  v.  Findley,  (D.C.  Ohio,  19*11)  38  F. 
Supp.  563,  reversed  on  other  grounds,  127  F.  (2d)  9^8 . 

Furthermore,  under  the  federal  rule,  a tax  on  income  is 
construed  to  be  a tax  on  property,  and  therefore  the  deci- 
sions of  the  Missouri  Supreme  Court  must  give  way  to  the  con- 
struction placed  on  such  taxes  by  the  United  States  Supreme 
Court,  when  such  decisions  relate  to  a statute  of  the  United 
States.  We  quote  from  First  National  Bank  v.  Buder,  (D.  C. 
Mo.,  1925)  8 F (2d)  883,  46  S.  Ct.  557,  271  U.  S.  461,  70 
L.  Ed.  1036: 
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"As  to  its  own  statutory  and  organic  laws, 
the  Supreme  Court  of  Missouri  may  rule  in 
such  wise  as  to  be  conclusively  binding  on 
a federal  court;  but  it  may  not  say,  as  is 
here  contended  by  defendants,  what  effect 
a local  statute  or  decision  shall  have 
(Pryor  v.  Williams,  25A  U.  S.  43,  'IIS. 

Ct.  36,  65  L.  Ed.  120),  when,  as  here,  the 
question  is  as  to  the  effect  of  such  a lo- 
cal law  or  decision  on  a statute  of  the 
United  States.  If  the  Income  Tax  Act  of 
Missouri  shall  have  the  effect  to  put  a 
tax  on  property,  within  the  purview  of  the 
federal  decisions  on  this  subject,  then  the 
tax  in  question  is  a tax  on  property,  re- 
gardless of  the  view  which  may  have  been 
taken  by  the  local  state  courts  as  to  the 
nature  and  effect  of  such  tax.  I think  it 
is  clear,  both  upon  reason  and  authority, 
that  a tax  upon  income  is  a tax  upon  the 
property  out  of  which  such  income  accrued; 
at  least,  this  is  the  federal  rule  (Pollock 
v.  Farmers',  etc.,  Co.,  157  U.  S.  loc.  cit. 

596,  15  S.  Ct.  673,  39  L.  Ed.  759),  by  which 
alone  I am  bound  here." 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  national 
banks  are  not  required  to  file  a return  of  income  under  the 
laws  of  Missouri  relating  to  taxation  of  Income. 

Respectfully  submitted, 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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Mr,  M,  ii.  Morris,  director 
Department  or  H avenue 
Jefferson  City,  Missouri 


Dear  3ir: 


Reference  is  made  to  your  letter  of  recent  date,  re- 
questing an  official  opinion  of  this  office,  and  reading  as 

follows: 

"It  is  requested  that  you  please  furnish 
this  department  with  a written  opinion, 
statin-  whether  or  not  dividends  received 
from  National  Bank  Btock  will  bo  subject 
to  Missouri  state  income  tax  in  either  the 
year  1946  or  1947.” 

The  scheme  for  the  taxation  of  incomes  in  Missouri  is 
found  as  Article  £1  of  Chapter  74,  N.  3.  Mo.  1939,  as  amended 
by  House  Bill  No*  670  of  the  63rd  General  Assembly,  as  a 
part  thereof,  a statutory  definition  of  “ income"  has  been  in- 
corporated. . Tliis  definition  is  now  found  as  Section  11345 
of  said  House  Bill  No.  670,  which  reads,  in  part,  as  follows: 


" Income  shall  include  gains,  profits,  and 
earnings  derived  from.  * * * dividends  * *’• 

From  the  plain  wording  of  the  foregoing  portion  of  the 
statute  quoted,  dividends  are  to  be  included  in  the  gross  in- 
o6me  of  Missouri  income  taxpayers  unless  such  dividends  are 
exempt  under  further  provisions  of  law. 


Dividends  paid  on  shares  of  national  banking  associations 
are,  in  effect,  profits  arising  from  the  operation  of  a fed- 
eral governmental  instrumentality . As  ouch  federal  government- 
al instrumentality,  the  entire  power  of  the  state  of  Missouri 
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to  impose  any  taxes  wiiicii  might  or  could  affect  the  operations 
thereof  is  controlled  hy  the  action  of  the  Congress.  With 
respect  to  national  banking  associations,  the  Congress  has 
waived  the  immunity  from  taxation  enjoyed  by  such  instrumen- 
talities through  having  passed  what  now  appears  as  12  U.S.C.A., 
Sec.  548,  which  reads,  in  part,  as  follows: 

:iThe  legislature  of  each  State  may  deter- 
mine and  direct,  subject  to  the  provisions 
of  this  section,  the  manner  and  place  of 
taxing  all  the  shares, of  national  banking 
associations  located  within  its  limits. 

The  several  States  may  (1)  tax  said  shares, 
or  ( 2)  include  dividends  derived  therefrom 
in  the  taxable  income  of  an  owner  or  hold- 
er thereof,  or  (5)  tax  such  associations  on 
their  net  income,  or  (4)  according  to  or 
measured  by  their  net  income,  providedThe 
following  conditions  are  complied  with: 

”1,  (a)  The  imposition  by  any  State  of  any 
one  of  the  above  four  forms  of  taxation 
shall  be  in  lieu  of  the  others,  except  as 
hereinafter  provided  in  subdivision  (c)  of 
this  clause. H (Emphasis  ours.) 

Subdivision  (c),  referred  to  above,  reads  as  follows: 

'( c)  In  case  of  a tax  on  or  according  to  or 
measured  by  the  net  income  of  an  associa- 
tion, the  taxing  State  may,  exc ept'"Tn  'case 
of  a tax  on  not  income,  include  the  entire 
net  income  received  from  all  sources,  but 
the  rate  shall  not  be  higher  than  the  rate 
assessed  upon  other  financial  corporations 
nor  higher  than  the  highest  of  the  rates  as- 
sessed by  the  taxing  State  upon  mercantile, 
manufacturing,  and  business  corporations  do- 
ing business  within  its  limits:  Provided, 
however , That  a.  State  which  imposes  a tax  on 
or  according  to  or  measured  by  the  not  in- 
come of,  or  a franchise  or  excise  tax  on, 
financial,  mercantile , manufacturing . and 
business  corporations  organized  under  Tts 
own  laws  or  laws  of  other  States  and  also 
Imposes  a tax  upon  the  income  of  individuals . . 
may  Tnc Iude"Tn~s u c h~xnd i v 1 du al  income  dlvi- 
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dends  from  national  banking  associations 
located  within "the  Elate  on  condition  that 
it  also  includes  dividends  from  domestic1 
corporation's1"  and  may  likewise  include 
dividends  from  national"  banking  associa- 
tions located  without  the  State  on  'coali- 
tion that 'it  also  includes  dividends  from. 
foreign  corporations . but  at  no  higher  rate 
than  is  imposed  on  dividends  from  such 
other  corporations.”  (Emphasis  ours.) 

By  the  enactment  of  House  Bill  No.  888  of  the  63rd  Gen- 
eral Assembly,  the  State  of  Missouri  ha3  availed  itself  of 
the  authorization  contained  in  the  above  auoted  federal  stat- 
ute to  impose  a tax  upon  the  shares  of  national  banking  as- 
sociations. Section  3 of  the  bill  mentioned  reads,  in  part, 
as  follows: 

"A,  Every  national  banking  association 
shall  be  subject  to  an  annual  tax  according 
to  and  measured  by  it 3 net  inc ome  in  ac- 
cor  dance  with  method  numbered  ("hj  author- 
ized by  the  Act  of  Oongress  of  March  25, 

1926,  amending  Section  5219  of  the  Revised 
Statutes  of  the  United  States,  * * 

(Emphasis  ours.) 

You  will  note  that  through  election  by  the  State  of  Mis- 
souri to  tax  national  banking  associations  in  accordance  with 
method  numbered  (4),  the  provisions  of  subdivision  (c)  of  the 
federal  statute,  set  out  supra,  become  applicable.  You  will 
further  note  that  the  proviso  contained  in  subdivision  (c) 
specifically  authorizes  the  inclusion  in  the  individual  income 
of  taxpayers  dividends  received  upon  shares  in  national  bank- 
ing associations,  provided  two  conditions  are  complied  with; 

(1)  That  the  state  imposes  a tax  on  or  accord- 
ing to  or  measured  by  the  net  income  of, 

or  a franchise  or  excise  tax  on,  financial, 
mercantile,  manufacturing,  and  business  cor- 
porations organized  under  its  own  laws  or 
laws  of  other  states;  and 

(2)  That  the  state  also  imposes  a tax  on  the  in- 
come of  individuals. 

Without  specific  citation  of  the  numerous  statutes  rela- 
tive to  the  taxation  of  the  income  of  corporations  of  the  type 
mentioned,  and  to  the  other  statutes  imposing  franchise  taxes 
upon  such  corporations,  we  note  that  the  State  of  Missouri  has 
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complied  with  the  first  condition.  Again,  without  specific 
citation  of  the  statutes  relative  thereto,  we  note  that  the 
State  of  Missouri  also  Imposes  a tax  on  the  income  of  in- 
dividuals, and  thereby  has  complied  with  the  second  condi- 
tion. 


We  havo  carefully  examined  the  provisions  relating  to 
income  which  is  exempted,  or  .may  he  excluded  in  computing  the 
income  tax  of  individuals  under  the  Missouri  law,  and  do  not 
find  that-  income  of  the  nature  under  consideration  has  been 
specifically  exempted.  Further,  that  to  not  do  so  is  the 
intent  of  the  General  Assembly  may  be  inferred,  from  the  fact 
that  Section  10960,  R,  3.  Mo,  1939,  did  read  as  follows: 

'’That  the  tax  provided  in  section  10959, 

R,  3.  1939,  is  hereby  declared  to  be  the 
sole  method  of  taxing  national  banking  as- 
sociations, their  income,  shares  therein 
and  dividends  from  such  shares." 

The  tax  previously  imposed  by  Section  10959,  R,  8,  Mo, 
1939,  has  been  changed  to  a now  method,  found  in  House  Bill 
No,  888  of  the  63rd  General  Assembly,  In  connection  with 
such  election  to  change  the  method  of  taxing  the  shares  of 
national  banking  associations,  the  63rd  General  Assembly  has 
also  passed  House  Committee  Substitute  for  House  Bill  No. 

469,  which  specifically  repeals  Section  10960,  quoted  supra. 
In  neither  H.C.3.H.B.  No.  469  nor  House  Bill  No,  888  has  the 
exemption  previously  granted  by  the  repealed  Section  10960 
been  retained.  We  believe  that  the  failure  to  so  retain  such 
exemption  statute  indicates  an  intent  on  the  part  of  the 
General  Assembly  to  subject  dividends  received  on  the  shares 
of  national  banking  associations  to  the  Missouri  state  income 
tax,  in  accordance  with  the  authorization  granted  in  sub- 
division (c)  of  IB  U.8.C.A. , Sec.  548,  quoted  supra. 

The  further  condition  found  in  subdivision  (o)  of  12 
U.8.O.A.,  Sec.  548,  that  such  dividends  may  bo  included  in 
the  income  of  individuals,  provided  that  the  state  also  re- 
quires the  inclusion  of  dividends  received  from  other  cor- 
porations, is  complied  with,  we  believe,  by  reason  of  the 
fact  that  Article  21  of  Chapter  74,  as  amended  by  House  Bill 
No.  676  of  the  63rd  General  Assembly,  relating  to  the  taxa- 
tion of  incomes,  does  require  the  inclusion  of  all  dividends 
received  from  both  domestic  and  foreign  corporations.  Also, 
the  further  requirement  in  the  federal  statute  that  the 
div  lends  of  national  banking  associations,  if  so  included 
in  the  income  of  individuals,  must  not  be  taxed  at  a rate 
higher  than  that  imposed  on  dividends  received  from  other 
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corporations,  is  complied  with  by  the  State  of  Missouri  by- 
virtue  of  the  fact  that  the  sliding  scale  of  rates  of  tax 
provided  under  article  El,  Chapter  74,  N,  3.  Mo,  1939,  as 
amended  by  House  Bill  Ho,  676  of  the  63rd  General  Assembly, 
is  applicable  to  all  taxable  income,  without  regard  to  its 
source. 

One  further  objection  might  be  advanced  against  the  in- 
clusion of  dividends  received  on  shares  in  national  banking 
associations  in  the  income  of  individual  taxpayers,  by  rea- 
son of  the  enactment  of  meet ion  11350,  K.  3,  Mo*  1939,  This 
statute,  in  substance,  merely  authorizes  the  income  received 
as  dividends  from  domestic  or  foreign  corporations  to  be  re- 
duced proportionately  to  the  tax  paid  on  such  earnings  from 
which  such  dividends  arose,  upon  which  an  income  tax  hud  been 
paid  to  the  State  of  Missouri  by  the  corporation  as  such. 

In  view  of  the  fact  that  national  banking  associations  are 
not  subject  to  taxation  on  their  income,  this  provision  works 
no  inequality.  It  does  not  impose  a tax  ut  a higher  rate 
upon  income  received  as  dividends  on  shares  of  national  bank- 
ing associations  than  it  does  upon  income  arising  from  divi- 
dends on  shares  in  other  domestic  or  foreign  corporations. 

The  declared  purpose  of  IE  U.H.G.a,,  Sec,  548,  has  been 
repeatedly  stated  to  be  that  of  protecting  the  capital  in- 
vested in  federal  banking  associations  from  di sor iiuinat or y 
taxation,  and  to  prevent  the  fostering  of  unequal  competition 
with  business  of  national  banks  by  the  use  of  such  discrimi- 
natory taxation,  Bee  Bedford  v.  Colorado  National  Bank  of 
Denver,  91  P,  (2d)  469,  followed  in  98  P.  (Ed)  11E0,  affirmed 
60  8,  Ct.  800,  310  l),  8.  41,  Q4  L.  Ed.  1067;  Mercantile  na- 
tional Bank  v.  City  of  New  York,  28  F,  776,  affirmed  7 8.  Ct, 
8S6,  121  U.  3.  138,  30  L.  Ed.  895.  In  the  light  of  this  de- 
clared purpose,  we  do /not  believe  that  requiring  the  inclu- 
sion in  individual  incomes  of  dividends  received  on  shares  of 
national  banking  associations  would  be  violative  of  either 
the  spirit  or  the  letter  of  the  federal  statute,  particularly 
in  view  of  the  specific  authorization  contained  in  subdivi- 
sion (c)  thereof. 

The  reasoning  contained  in  the  foregoing  is,  we  think, 
applicable  to  the  calendar  year  1947  and  subsequent  years. 

We  note  in  your  letter  of  inquiry  that  an  opinion  is  also 
requested  with  respect  to  the  calendar  year  1946.  This  pre- 
sents a somewhat  different  situation  by  reason  of  the  fact  that 
the  operative  date  of  House  dill  No.  888  of  the  Card  General 
Assembly  has  been  fixed  by  the  Legislature  a3  duly  1,  1946. 

This  presents  a situation  in  which  a state  statute  will  become 
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operative  at  a particular  time  during  tiie  tax  yeur  and  will, 
by  reason  of  change  of  method  of  taxing  national  banking 
associations,  also  make  effective  the  provisions  of  the  Mis- 
souri income  tax  law 'with  respect  to  dividends  received  on 
shares  in  such  banking  associations.  The  questions  remain, 
then:  (1)  Is  it  necessary  that  the  Legislature  reenact  the 

income  tax  law  to  specifically  extend  its  provisions  to  re- 
quire tho  inclusion  of  such  income,  and  ( 2)  if  such  legis- 
lative action  is  not  required,  when  will  the  provisions  of 
the  Missouri  inc  ora©  t cix  law  become  effective? 

This  precise  question  was  discussed  at  length  in  a case 
arising  in  Missouri.  It  is  found  as  Buder  v.  first  National 
Bank  of  ot.  Louis,  16  I,  (2d)  990.  Oddly  enough,  a somewhat 
similar  situation  to  that  now  under  consideration  had  re- 
sulted in  Missouri  by  reason  of  the  action  of  the  Legislature 
ill  electing  to  assess  an  ad  valorem  tax  on  the  shares  of  na- 
tional banking  associations.  Prior  to  the  net  of  the  Congress 
of  March  4,  1923,  which  permitted  either  the  taxation  of  in- 
come received  as  dividends  on  shares  of  national  banicing  as- 
sociations or  an  ad  valorem  tax  upon  the  shares  themselves, 
the  only  permissible  method  which  states  might  employ  was  the 
latter.  This,  Missouri  had  done,  and  had  also  in  force  an 
income  tax  law  which  did  not  specifically  exempt  dividends 
received  on  shares  in  such  banking  associations,  although 
taxation  of  such  dividends  was  not  permissible,  .after  the 
pas  sage  of  the  .Act  of  March  4,  1923,  it  was  contended  that 
the  scope  of  the  Missouri  income  tax  act  had  thereby  been  ex- 
tended to  require  the  inclusion  of  such  dividend  income,  and 
since  the  ad  valorem  tax  on  the  shares  was  also  still  in  ef- 
fect, Missouri  had  thereby  attempted  to  impose  two  of  the 
permissible  forms  of  taxation. 

In  Buder  v,  first  National  Bank,  8 ,F.  (2d)  883,  this  con- 
tention of  tho  bank  had  been  sustained.  On  appeal  to  the  uir- 
cuit  Court  of  Appeals,  8th  Circuit,  reported  16  F.  (2d)  990, 
the  action  of  the  district  Court  was  reversed  and  the  rule  de- 
clared with  respect  to  the  necessity  of  reenactment  of  state 
statutes  and  the  time  when  such  statutes  become  effective: 

u The  question,  then,  is  whether,  when  Con- 
gress by  the  act  of  March  4,  1923,  permitted 
either  form  of  taxation,  but  not  both,  the 
scope  of  the  Inc owe 'Tux  lav  of  Missouri  was 
thereby  enlarged  to  include  dividends  upon 
shares  of  stock  in  national  banks , so  that 
that  law  destroyed  section  12775  and  itself. 

The  lower  court  was  of  the  opinion  that  the 
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act  of  Congress  had  that  effect,  citing 
tae  cases  of  Lionberger  v.  Rowae,  45  Mo,  67, 
and  In  re  Rahrer,  140  U.  8.  545,  11  S.  Ct. 

865,  35  L,  Rd.  572. 

"The  first  of  these  cases  involved  the  ques- 
tion as  to  whether  an  early  Missouri  law 
taxing  national  banks,  which  contained  pro- 
visions subsequently  permitted  by  an  act  of 
Congress,  could  become  effective  unless  re- 
enacted, The  Supreme  Court  of  Missouri, 
in  disposing  of  the  question,  says: 

Hf There  is  no  force  in  the  suggestion  that, 
because  the  state  tax  law  was  passed  prior 
to  the  provisions  inserted  in  the  congres- 
sional act,  therefore  it  cannot  be  made  to 
apply,  but  that  a subsequent  act  must  be 
enacted  by  the  Legislature  with  direct 
reference  to  the  law  of  Congress.  If  the 
law  on  our  statute  books  attains  the  ends 
contemplated  by  the  congressional  enactment, 
and  is  not  a violation  or  infringement 
thereof,  it  is  of  little  moment  at  what  par- 
ticular day  it  wa3  passed.* 

"The  decision  in  the  case  was  later  affirmed 
by  the  Supreme  Court  (9  Wall.  468,  19  L.  M. 

721) , but  no  reference  wa3  made  to  this  ques- 
tion." 

The  court  then  discusses  the  case  of  In  re  Rahrer,  140 
U.  s.  545,  in  which  a similar  conclusion  was  reached,  and 
thereafter  the  following  appears: 

"These  oases  indicate  that  the  courts,  in 
holding  that  state  statutes  include  subjects 
not  before  included  because  of  some  congres- 
sional restriction  or  lack  of  permission, 
have  done  so  for  the  purpose  of  carrying  out,' 
and  not  defeating,  their  intent  and  purpose, 
and  to  make  them  more,  instead  of  less,  ef- 
fective. The  correct  rule . we  think,  is 
that,  where  a state  enacts  a law . general  in 
its  terms  and-  Intended  to  operate  upon  all 
subjects  within~ltB  purview,  but  not  fully 
effective  because  of  some  congressional  in- 
hibition"' or  iack~~of  permTsiion,  it  becomes 
fully  effective,  without  re- enactment . when 
that  Inhibition  is  so  removed  or  permission 
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so  given  by  Congress  that  it  can  beoome 
compiet'ely  operative  without  destroying 
or  Impairing  its  effectivene3S~br  defeat - 
Trig  thV~ir.it  ent  of*~ljh!e  Legislature  which 
enacted  it'.'  r T~51*5  ( ibiphasis  oursT] 

Applying  the  rule  announced  above,  although  not  strictly 
necessary  to  the  determination  of  the  question  there  involved, 
the  court  further  said : 

"If,  on  March  4,  1925,  Congress  had  with- 
drawn permission  for  an  ad  valorem  tax 
on  shares  of  national  banks,  and  had  per- 
mitted ail'  income  tax  on  dividends,  the 
Income  Tax  Lav/  of  Missouri  would,  by  vir- 
tue of  the  rule  referred  to,  have  been 
expanded  to  include  those  dividends,  with- 
out re-enactment.  If  Congress  had  per- 
mitted both  an  ad  valorem  tax  on  shares 
arid  a'n  Income  tax  on  dividend's,  both  laws 
would , nd"~doubt"^  uave" been  Held  t~o 
fecpTve.  That  would  be  because  of  the 
obvious  intention  of  the  state  to  tax 
shares  as  provided  in  section  12775,  and 
also  to  tax  all  income  which  it  could  law- 
fully and  effectively  reach.  * * *** 

(Emphasis  ours.) 

Applying  this  to  the  matter  under  consideration,  we  reach 
the  conclusion  that  upon  the  operative  date  of  House  Bill  Ho. 
Q88  of  the  63rd  General  Assembly,  the  Missouri  income  tax  act 
forthwith  become  effective  to  include  within  its  scope  divi- 
dends thereafter  received  on  shares  in  national  banking  as- 
sociations.- We,  therefore,  believe  that  all  of  such  dividends 
received  subsequent  to  July  1,  1946,  should  be  Included  in  the 
return  of  Missouri  income  taxpayers  for  the  calendar  year  1946. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  for  the  cal- 
endar year  1947,  and  thereafter,  dividends  received  on  shares 
of  national  banking  associations  must  be  included  in  the  gross 
income  of  individual  taxpayers,  and  that  without  regard  to 
whether  3uch  shares  are  in  national  banking  associations  lo- 
cated in  Missouri' or  outside  this  state. 
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We  are  fui'ther  of  the  opinion  that  such  dividends  so 
received  during  the  calendar  year  1946,  subsequent  to  July  1, 
1946,  must  be  included  in  the  gross  income  of  individual  tax- 
payers for  the  calendar  year  1946. 


Respectfully  submitted, 


WILL  i\  BERRY , Jr. 
Assistant  attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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TAXATION  AND  REVENUE:  Refunds  of  taxes  paid  under  Hou: 

868,  869,  888  and  948  of  the  63ro  aent 
Assembly o 


December  b,  1946 


I'd'.  M.  A.  Norris 
Director  of  Revenue 
State  of  Missouri 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  inquiry  of  recent  date,  re- 
questing an  official  opinion  of  this  office,  and  reading  as 
follows: 

"Please  advise  this  department  whether  re- 
funds may  be  made  to  any  tax  payers  who, 
endeavoring  to  comply  with  House  Bills 
,r  868,  869,  888  and  948,  inadvertantly 
over  pay  such  tax." 


In  this  opinion  we  have  separately  considered  the  ques- 
tion of  refunds  under  House  Bills  868  and  869  and  House  Bills 
888  and  948,  for  reasons  which  will  appear  in  the  course 
hereof. 

Refunds  Under  House  Bills  868  and  869 


It  is  a general  principle  applicable  to  the  law  Of  taxa- 
tion that  taxes  voluntarily  paid  may  not  be  recovered  by  the 
taxpayer  in  the  absence  of  statutory  authorization  to  some 
officer  or  agency  to  make  such  refunds.  We  direct  your  atten- 
tion to  61  0.  J, , Taxation,  page  991,  where  the  rule  is  de- 
clared : 

"It  is  a general  rule  that  taxes  volun- 
tarily paid  under  a mistake  of  law,  with 
full  knowledge  of  the  facts,  cannot  be  re- 
covered back,  unless  recovery  is  expressly 
or  impliedly  authorized  by  statute;  but 
the  rule  does  not  apply  to  payment  under 
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protest.  Taxes  paid  under  a mistake  of 
fact  are  recoverable,  particularly  if 
made  by  the  revenue  officers  iii  the  form 
of  a statement  to  the  taxpayer  or  in  tak- 
ing some  official  action  on  the  correct- 
ness of  which  the  latter  has  a right  to 
rely,  although  it  is  otherwise  v;here  the 
mistake  is  made  by  the  taxpayer  himself, 
and  is  the  result  of  his  neglect  of  some 
legal  duty,  or  where  the  facts  which  would 
have  shown  the  mistake  were  within  his  ov/n 
possession  or  within  his  reach. " 

That  the  exception  to  the  general  rule  as  stated  above, 
that  taxes  paid  under  a mistake  of  fact  are  recoverable,  has 
been  followed  by  the  Supreme  Court  of  Missouri,  appears  from 
Mathews  v.  City  of  Kansas,  80  Mo.  251,  1.  c.  256.  In  this 
case  a taxpayer  sought  to  recover  taxes  which  had  been  paid 
upon  real  property  not  belonging  to  him,  but  w.  ich  were  paid 
upon  certain  other  real  property  which  the  taxpayer  had  desig- 
nated as  being  his.  The  court  therein  said: 

" * * * It  may  be  conceded  that  if  Harriman 
had  gone  to  the  collector  and  stated  that 
he  had  come  to  pay  the  tax  assessed  on 
plaintiff's  land.,  trusting  to  the  collector 
to  look  up  the  numbers,  and  this  the  col- 
lector undertook  to  do,  and  furnished  the 
wrong  numbers,'  and  the  agent  had  thereupon 
made  payment  on  the  belief  of  the  correct- 
ness of  the  lots,  this  would  have  been  a 
case  of  mutual  mistake,  or  ut  least  one  in 
which  the  plaintiff  would  have  a clear  equity 
of  restitution.  But  the  proof  here  is  that 
without  any  word  or  act  of  the  collector  in- 
viting thereto,  the  agent  of  plaintiff,  not 
depending  on  the  collector  for  the  land  as- 
sessed against  his  principal,  presented  his 
own  prepared  list  to  the  collector  'and  told 
him  to  make  out  a receipt  for  the  taxes  due 
upon  said  list.'  In  such  a case  the  collec- 
tor had  to  look  simply  to  the  numbers  of  the 
lots  thus  furnished  to  ascertain  the  amount 
of  taxes  assessed,  thereon.  * * *" 

In  that  case  recovery  of  the  taxes  paid  was  denied, 

we  take  notice  that  in  the  administration  of  the  taxation 
laws  contained  in  House  Bills  868,  869,  888  and  948,  the  infer- 


motion  relating  to  the  property,  its  value,  yield,  etc,,  is 
all  within  the  possession  of  the  taxpayer,  and  that  it  is 
solely  upon  the  basis  of  the  figures  and  information  sub- 
mitted by  the  taxpayer  that  the  tax  is  collected.  We,  there- 
fore, believe  that  the  exception  to  the  general  rule  with 
regard  to  taxes  paid  under  a mistake  of  fact  would  be  applied 
to  inadvertent  overpayments  under  these  circumstances. 

We  also  direct  your  attention  to  State  ex  rel,  v.  Lind- 
heimer,  21  N.  ii.  (2d)  318,  124  A.  L.  K.  1472,  1.  c,  1476, 
wherein  the  Supreme  Court  of  Illinois  said: 

u * * * also,  any  right  to  a refund  or 
a credit  of' taxes  is  purely  of  statutory 
origin,  and  in  the  absence  of  an  authori- 
tative statute,  taxes  voluntarily,  though 
erroneously,  paid,  cannot  be  recovered, 
nor  even  voluntarily  refunded  by  a county, 
although  there  may  be  justice  in  the  claim. 

LeD’evre  v.  County  of  Lee,  353  111  30,  186 
NS  536.*  * * *" 

A similar  situation  was  presented  in  Mahnomen  County  v. 
United  States,  319  U.  S.  474,  87  L.  Ed.  1527.  Thi3  was  an 
action  orr  the  part  of  the  United  States  to  recover  taxes  which 
had  been  voluntarily  paid  by  an  Indian,  upon  whose  lands  taxes 
could  not  be  validly  assessed.  The  Supreme  Court  of  the  United 
States  denied  such  recovery,  saying: 

"The  allottee  paid  the  1911-21  taxes  volun- 
tarily and  settled  the  balance  of  her  taxes 
to  her  advantage  in  1936,  Neither  Minnesota 
lav/  nor  federal  lav/  requires  that  a county 
refund  taxes  which  an  emancipated  Indian  has 
voluntarily  paid.  The  County  is  entitled  to 
judgment  in  its  favor." 

You  will  note  that  throughout  these  cases  reference  is 
made  to  "statutory  authority"  to  recover  such  taxes.  We  have 
examined  the  statutes  of  the  State  of  Missouri  generally  re- 
ferring to  refunds  of  taxes  paid  and  find  only  Section  11215, 

R,  S.  Mo.  1939,  which  conceivably  might  be  applicable*  This 
section  reads  as  follows: 

"Wherever,  in  any  county  in  this  state,  money 
has  been  collected  under  an  illegal  levy,  the,, 
county  court  of  such  count,  or  counties  is 
hereby  authorized  to  refund  the  same  by  issu- 
ing warrants  upon  the  fund  to  which  said  money 
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had  bean  credited,  in  favor  of  the  person 
or  persons  who  paid  the  same. as  shown  by 
the  collector’s  books:  Provided,  that 
should  the  person  in  favor  of  whom  any  war- 
rant or  warrants  are  issued  be  dead  or  un- 
able to  appear  in  person,  then  the  same 
shall  be  paid  to  his  heix*s  or  legal  repre-  * 
sentatives:  Provided  further,  that  said 
county  court  ox-  courts  may,  in  their  dis- 
cretion, refund,  in  addition  to  the  money 
collected,  intex-est  which  may  have  accrued 
upon  tiie  a aide,  not  to  exceed  six  per  cent: 

Provided  further , that  before  any  levy 
shall  be  considered  illegal,  it  shall  have 
been  so  declared  by  the  supreme  court  of 
the  state  of  Missouri:  Provided  further, 
that  the  provisions  of  this  section  shall 
only  apply  to  those  counties  in  which  the 
money  collected  under  said  illegal  levy  is 
either-  in  the  county  treasury  or  within  the 
control  of  the  county  court:  Provided 
further,  that  the  county  court  so  refund- 
ing said  money  shall  specify  the  time  in 
which  3uid  money  shall  be  refunded,  and  all 
warrants  left  on  hand  after  the  expiration 
of  such  time  shall  be  by  said  county  court 
canceled,  and  the  money  and  interest  turned 
into  the  school  fund  of  the  county,'1 

You  will  note  that  the  above  section  provides  for  refunds 
only  under  certain  special  and  particular  circumstances,  and 
then  only  when  based  upon  an  illegal  levy,  determined  to  be 
such  by  the  Supreme  Court  of  the  State  of  Missouri.  We,  there 
fore,  think  it  Inapplicable. 

There  being  no  statutory  authority  for,  refunds,  we  think 
the  following  rule  declared  in  G1  C.  1.,  Taxation,  page  974, 
to  be  pertinent: 

"A  state  has  power  to  authorize- the  refund 
of  tuxes  paid,  but  the  authority  to  refund 
must  be  conferred  by  a valid  and  constitu- 
tional statute;  and  the  legislature  has  no 
power  to  compel  the  x’efund  of  taxes  legally 
collected.  * * In  the  absence  of  a valid 
statute,  no  executive  or  administrative  of- 
ficer has  power  to  'refund"  taxes;  and  if  the 
power  is  given  to  them  by  lav/  It  must  bo 
strictly  followed.  * * (Wmphasls  ours.) 
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Not  finding  statutory  authority  for  such  refunds  either 
in  the  taxing  statutes  themselves,  namely,  House  Bills  868 
and  869,  nor  in  the  general  statutes  relating  to  refunds  of 
taxes,  we  conclude  that  the  Director  of  Revenue  has  no  au- 
thority to  make  refunds  of. taxes  voluntarily,  inadvertently 
overpaid  thereunder. 


Refunds  Under  House  Bills  888  and  948 


With  respect  to  overpayments  made  under  these  two  acts, 
a different  situation  presents  itself.  Your  attention  is  di- 
rected to  Section  7 of  House  Bill  888,  reading,  in  part,  as 
follows; 

” * * * upon  the  filing  of  such  return  the 
full  amount  of  any  tax  as  computed  by  the 
taxpayer  shall  be  paid  to  the  Director,  who 
as  soon  as  is  practicable  thereafter  shall 
examine  it  and  determine  the  correct  amount 
of  the  tax.  If  the  Director  determines 
that  the  taxpayer  has  paid  a tax  in  excess 
of  the  amount  lawfully  due,  the  Director 
shall  permit  a credit,  * * *"  (Nmphasis 
ours.) 

Also,  to  the  following  portion  of  Section  7 of  House  Bill 
948,  reading,  in  part,  as  follows: 

u * * * Upon  the  filing  of  such  return  tiie 
full  amount  of  any  tax  as  computed  by  the 
taxpayer  shall  be  paid  to  the  Director,  who 
as  soon  as  is  practicable  thereafter  shall 
examine  it  and  determine  the  correct  amount 
of  the  tax.  If  the  Director  determines  that 
the  taxpayer  has  paid  a tax  in  excess  of  the 
amount  lawfully  due,  the  Director  shall  per- 
mit a credit.  * * *"  * ( Emphasis  ours.) 

Hero,  then,  exists  statutory  authority  for  the  Director 
to  make  the  necessary  adjustment  so  that  the  taxpayer  will  be 
required  to  only  pay  the  amount  properly  due. 

The  mechanics  by  which  such  ” credit”  may  be  made  avail- 
able to  the  taxpayer  have  not  been  set  forth  in  the  bills. 
However,  we  do  note  that  under  both  House  Bills  888  and  948 
t e tax  is  due  when  the  return  is  filed,  and  then  a determina- 
tion of  the  correctness  6f  the  total  tux  computed  by  the  tax- 
payer is  to  be  made  theiaeafter  by  the  Director  of  Revenue 
within  3uch  time  as  is  practicable.  Therefore,  it  does  not 
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seem  that  the  "credit”  could  be  directly  refunded  to  the  tax- 
payer. The  word  credit  is  defined  and  explained  in  21  C.J.S, 
1043  as  follows: 

"’Credit*  has  another  and  more  restricted 
meaning  which  would  narrow  it  down  to  a 
signification  nqarly  synonymous  with  pay- 
ment} and,  in  its  narrow  or  bookkeeping 
sense,  as  opposed  to  ’debits,’  may  be  said 
to  be  a payment  on  account  as  shown  by  the 
creditor’s  books.  In  this  use,  the  word 
has  been  defined  as  meaning  a payment,  an 
acknowledgment . or  entry  of  payment,  or  of 
indebtedness  reduced;  and,  as  applied 
specifically  to  bookkeeping  entries,  a 
balance  of  book  accounts  in  favor  of  the 
credit  side;  anything  valuable  standing 
on  the  cr<  ditor  side  of  an  account}  a sum 
credited  on  the  books  of  a company  to  a 
person  who  appears  to  be  entitled  to  it; 
that  which  is  entered  In  an  account  as  an 
offset  to  a debt,  or  for  which  the  party 
in  whose  favor  the  entry  is  made  becomes 
the  creditor  of  another;  * 

This  Interpretation  that  the  word  credit  as  used  in  House 
Bill  888  refers  to  a bookkeeping  entry  rather  than  a cash,  return 
is  strengthend  by  the  fact  that  the  Legislature  did  not  ap- 
propriate any  money  for  the  payment  of  such  a "credit." 

CONCLUSION . 

In  the  premises,  we  are  of  the  opinion  that  an  overpayment 
of  taxes  voluntarily  made,  under  the  provisions  of  House  Bills 
868,  869,  888  and  948  of  the  63rd  General  Assembly,  may  not  be 
refunded  by  the  Director  of  Revenue,  but  that  upon  determina- 
tion by  the  Director  of  Revenue  that  such  overpayment  has  in 
fact  occurred,  under  House  Bills  888  and  948,  such  excess  may 
form  the  basis  of  a valid  claim  against  the  State  of  Missouri, 
which  may  be  applied  against  tax  liability  for  subsequent  years. 

Respectfully  submitted. 


APPROVED: 


WILL  F.  BERRY,  JR. 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


TAXES  t 

INTANGIBLE  TAX: 


Political  subdivisions  to  which 
intangible  tax  is  distributed. 


December  10,  1946 


Honorable  M.  E.  Morris,  Director 
Department  of  Revenue 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date  wherein  you 
request  an  official  opinion  from  this  department  as  follows: 

"It  is  requested  that  you  furnish  this 
department  with  a written  opinion  setting 
forth  what  political  subdivisions,  in 
the  state  of  Missouri,  will  receive 
portions  of  the  tax  collected  under 
House  Bills  Nos.  868,  869,  888  and  948." 

Under  Section  4 (a)  of  Article  X of  the  Constitution  of 
1945,  property  for  the  purpose  of  taxes  is  classified  into 
three  classes,  namely  Class  I,  real  property;  Class  2,  tangi- 
ble personal  property;  Class  3,  intangible  personal  property. 
The  taxes  deprived  under  House  Bills  Nbs . 868,  869,  888  and 
948  are  in  Class  3,  namely  taxes  on  intangible  personal  prop- 
erty . 


Section  14  of  H.C.S.H.B.  No.  868  requires  the  Director 
of  Revenue  to  return  the  amount  of  intangible  taxes  collected, 
less  two  per  cent  thereof,  to  the  county  treasury  of  the 
county  in  which  the  taxpayer  is  domiciled  or  in  which  the 
tangible  property,  subject  to  tax,  had  its  business  situs. 

This  return  of  the  Director  includes  a statement  of  the  exact 
amount  due  each  political  subdivision  by  applying  the  local 
rates  of  levy. 

Under  House  Bills  Nos.  869,  888  and  948,  the  Director 
of  Revenue  is  required  to  perform  like  duties  with  respect 
to  the  distribution  of  the  taxes  on  intangible  personal  prop- 
erty collected  under  those  bills.  The  mode  of  collection 
and  distribution  of  the  tax  on  intangibles  is  provided  for 
in  Section  4 (c)  of  Article  X of  the  Constitution  of  19^5 
which  reads  as  follows: 

"All  taxes  on  property  in  Class  3 and  its 
subclasses,  and  the  tax  under  any  other 
form  of  taxation  substituted  by  the 
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general  assembly  for  the  tax  on  bank 
shares,  shall  be  assessed,  levied  and 
collected  by  the  state  and  returned  as 
provided  by  law,  less  two  per  cent  for 
collection,  to  the  counties  and  other 
political  subdivisions  of  their  origin, 
in  proportion  to  the  respective  local 
rates  of  levy."  (Emphasis  ours.) 

The  answer  to  your  question  will  depend  upon  what  the 
term  "political  subdivisions"  includes.  Section  15  of  Article 
X of  the  Constitution  of  19^5,  defining  the  term  "other  politi 
cal  subdivisions,"  is  as  follows: 

"The  term  'other  political  subdivisions’, 
as  used  in  this  article,  shall  be  con- 
strued to  include  townships,  cities, 
towns,  villages,  school,  road,  drainage, 
sewer  and  levee  districts  and  any  other 
public  subdivision,  public  corporation 
or  public  quasi-corporation  haying  the 
power  to  tax."  (Emphasis  oursT) 


It  will  be  noted  that  under  said  Section  4 (c)  of  Article 
X that  the  tax  is  distributed  to  the  counties  and  other  politi 
cal  subdivisions  in  proportion  to  the  respective  local  rates 
of  levy . It  should  also  be  noted  that  under  the  definition 
of  the  term  "other  political  subdivisions"  as  defined  In 
Section  15  of  Article  X that  the  term  is  confined  to  govern- 
mental bodies  "having  the  power  to  tax." 

Having  the  power  to  tax  raises  the  question  as  to  what 
type  of  tax  may  be  levied  and  assessed.  In  other  words,  is 
it  a tax  for  governmental  purposes  or  is  it  a special  benefit 
tax  for  certain  groups  or  organizations  which  may  be  autho- 
rized to  impose  taxes  as  one  of  the  political  subdivisions 
named  in  Section  15,  supra.  It  seems  that  our  courts  have 
distinguished  between  taxes  levied  under  benefit  assessments 
and  taxes  levied  for  governmental  purposes.  The  Missouri 
Supreme  Court,  in  the  case  of  Morrison  v.  Morey,  1^6  Mo.  5^3, 
l.c.  564 , in  treating  the  question  of  the  authority  of  a 
levee  district  to  levy  taxes  for  benefit  purposes  and  in  dis- 
tinguishing these  levies  from  levies  for  taxes  for  govern- 
mental purposes,  said: 

"But  while  it  is  a public  subdivision  of 
the  State  and  not  a private  corporation, 
it  does  not  follow  that  the  money  to  be 
raised  from  the  landowners  to  carry  out 
the  objects  Intended,  is  a tax.  It  Is 
an  assessment  which  is  justified  by  the 
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benefit,  public  and  private,  conferred. 

The  cost  of  the  abatement  of  nuisances, 
for  the  construction  of  sewers  or  for  the 
improvement  of  a street,  may  be  assessed 
against  the  property  benefited,  notwith- 
standing the  public  and  the  owner  are 
both  interested.  As  a tax  it  would  be 
unconstitutional,  because  not  uniform 
(Const.,  sec.  3,  art.  10)  and  because 
not  in  proportion  to  the  value  of  the 
property  (Const.,  sec.  4,  art.  10)  and 
because  it  is  prohibited  by  the  limita- 
tions of  section  12  of  article  X of  our 
Constitution,  but  being  an  assessment  of 
benefits  and  in  no  sense  a tax  it  is  a 
constitutional  exercise  of  the  power  of 
the  State.  * * * 

11  Assessments  for  the  construction  of 
levees  to  protect  from  overflow  may  be 
and  usually  are  levied  on  lands  border- 
ing on  the  stream  of  water  from  which  the 
danger  is  anticipated,  and  are  properly 
benefits,  as  contradistinguished  from 
taxes,  and  laws  authorizing  them  are 
constitutional.*  * *"  (Emphasis  ours.) 

In  a recent  opinion  by  the  Missouri  Supreme  court,  in 
the  case  of  Pearson  Drainage  District  v.  Erhardt,  196  S.W. 
(2d)  855,  in  considering  the  question  of  the  jurisdiction  of 
that  court  over  a drainage  district  matter  and  passing  on 
the  question  of  whether  revenue  laws  were  involved,  said: 

"It  is  stated  in  appellant’s  brief  that 
this  court  has  appellate  jurisdiction  for 
the  reason  the  case  requires  a construc- 
tion of  the  revenue  laws  of  this  state. 

We  have  ruled  to  the  contrary  in  State 
ex  rel.  Broughton  v.  Oliver,  273  Mo.  537, 

201  S.W.  868.  In  that  case  and  at  page 
542  of  273  Mo.,  at  page  870  of  201  S.W., 
we  stated: 

"’When  the  Constitution  speaks  of  the 
"revenue  laws  of  this  state,"  as  it  does 
in  section  12  of  article  6,  supra,  it 
has  reference  to  that  body  of  laws  by 
which  funds  for  public  governmental  pur- 
poses, are  raised,  and  not  to  that  law  or 
body  of  laws  by  which  are  authorized  the 
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asses sment  of  benefits  to  meet  the  expenses 
of  given  improvements.  In  other  words, 
the  two  purposes  make  up  separate  schemes: 

(1)  revenues  for  public  governmental 
purposes,  and  the  assessment,  collection, 
and  expenditure  thereof;  and  (2)  special 
assessments  and  their  collection  and 
expenditure.  It  is  to  the  first  class 
supra  that  the  constitutional  provision 
under  review  applies,  and  not  to  the 
latter. * Chilton  v.  Drainage  District 
No.  8 of  Pemiscot  County,  332  Mo.  1173, 

61  S.W.  2d  744." 

Section  I of  Article  10  of  the  Constitution  of  1945 
provides  as  follows : 

"The  taxing  power  may  be  exercised  by  the 
general  assembly  for  state  purposes,  and 
by  counties  and  other  political  subdivisions 
under  power  granted  to  them  by  the  general 
assembly  for  county,  municipal  and  other 
corporate  purposes." 

Applying  the  principal  announced  by  the  Missouri  Supreme 
Court  in  the  Pearson  Drainage  District  case  that  the  Consti- 
tution refers  to  the  power  to  raise  revenues  for  public 
governmental  purposes  by  assessment  and  collection,  then  it 
would  seem  that  the  term  "having  the  power  to  tax"  under  the 
definition  of  "other  political  subdivisions"  would  only  in- 
clude those  political  subdivisions  which  have  the  power  to 
tax  for  public  governmental  purposes.  Public  governmental 
purposes  would  consist  of  taxes  for  county,  municipal  and 
other  corporate  purposes.  Section  11  (b)  of  the  Constitution 
of  1945  places  a limitation  on  taxes  by  municipalities, 
counties,  school  districts  for  their  respective  purposes. 
Section  11040  of  H.C.S.H.B.  No.  468  names  the  taxes  which  may 
be  assessed,  levied  and  collected  for  public  purposes.  It 
reads  as  follows: 

"The  following  named  taxes  shall  hereafter 
be  assessed,  levied  and  collected  in  the 
several  counties  In  this  state,  and  only 
in  the  manner,  and  not  to  exceed  the  rates 
prescribed  by  the  Constitution  and  laws 
of  this  state,  viz;:  The  state  tax  and 
taxes  necessary  to  pay  the  funded  or 
bonded  debt  of  the  state,  county,  township, 
municipality,  road  district,  or  school 
district,  the  taxes  for  current  expendi- 
tures for  counties,  township,  municipali- 
ties, road  district  and  school  districts. 
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including  taxes  which  may  be  levied  for 
library,  hospitals,  public  health,  recrea- 
tion grounds  and  museum  purposes,  as 
authorized  by  law." 

This  section  does  not  seem  to  contemplate  taxes  imposed 
by  benefit  assessments.  The  term  "power  to  tax"  as  defined 
in  Words  and  Phrases,  Per.  Ed.,  Vol.  33,  page  162,  is  as 
follows : 


"The  ’power  to  tax'  means  the  power  to 
take  from  the  citizen  a sum  for  the  sup- 
port of  the  government,  whether  that  be 
national,  state,  or  municipal.  A power 
to  license  is  not  a power  to  tax.  Hoefling 
v.  City  of  San  Antonio,  20  S.W.  85,  87, 

85  Tex.  228,  16  L.R.A.  608." 

In  Vol.  136,  A.L.R.,  page  55^>  the  case  of  Altman  v. 

Kilburn  et  al.,  116  Pac.  (2d)  812,  New  Mexico  Supreme  Court, 

is  reported  and  in  this  case,  at  l.c.  560,  the  court  said: 

"*  # * This  court  has,  in  a number  of 
cases,  affecting  irrigation  assessments, 
distinguished  such  assessments  from 
taxes.  We  said  in  Lake  Arthur  D.  D.  v. 

Field,  27  N.  M.  183,  199  P.  112,  in 
holding  special  assessments  for  such 
improvements  on  state  lands  not  to  be 
a tax  in  violation  of  Sec.  3 of  Art. 

VIII  of  the  N.  M.  Constitution: 

’Specific  assessment  on  property  for 
improvements,  based  upon  benefits,  the 
cost  of  which  is  assessed  against  the 
property,  is  not  a tax  within  the  con- 
stitutional sense.*" 

The  court  further  said  at  l.c.  561: 

"It  might  clarify  somewhat  the  confusion 
which  appellee  senses  as  having  arisen 
from  some  language  we  have  used  in  earlier 
cases,  particularly  the  case  of  State  ex 
rel.  Lynch  v.  District  Court  of  McKinley 
County,  supra,  which  we  say,  as  we  now  do, 
although  in  levying  these  paving  assess- 
ments the  municipality  was  acting  in  a 
governmental  capacity  nevertheless  such 
assessments  are  not  levied  for  govern- 
mental purposes , and  are,  therefore,  not 
taxes.  The  municipality  exercises  a 
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governmental  function  in  levying  the  tax 
(for  otherwise  involuntary  payment  of 
such  assessments  could  not  be  exacted) , 
but  it  is  not  for  a governmental  purpose. " 

It  would  seem  from  these  cases  that  the  power  to  tax, 
as  used  in  the  Constitution,  means  the  power  to  tax  for 
governmental  purposes . 

Then,  following  that  principal  of  law,  we  think  the  law- 
makers and  the  framers  of  the  Constitution,  when  they  defined 
"other  political  subdivisions"  and  included  the  various  politi- 
cal subdivisions  in  Section  15  of  Article  X of  the  Constitu- 
tion, that  they  meant  such  political  subdivisions  that  have 
"power  to  tax"  for  governmental  purposes.  That  being  the 
case,  any  political  subdivision  which  only  imposes  a tax  for 
benefit  assessments  would  not  be  Included  in  the  political 
subdivisions  to  which  the  Intangible  tax  would  be  distributed. 
The  local  rates  of  levy  which  are  to  be  used  by  the  Director 
of  Revenue  in  making  the  distribution  of  the  intangible  tax 
collected  under  the  foregoing  acts  passed  by  the  63rd  General 
Assembly  are  the  levies  for  the  ad  valorem  tax  which  are 
imposed  on  all  the  real  and  personal  property  in  the  politi- 
cal subdivision.  A political  subdivision  in  some  cases  may 
be  authorized  under  the  law  to  levy  ad  valorem  taxes  on  all 
real  and  personal  property  within  its  boundaries  and  also  to 
levy  benefit  assessments.  In  such  cases,  only  the  local  rates 
of  levy  for  the  ad  valorem  taxes,  which  are  imposed  on  all  of 
the  real  and  personal  property  in  the  political  subdivision, 
could  be  used  for  the  purpose  of  determining  the  distributive 
share  of  the  intangible  tax. 

Prom  a reading  of  the  debates  of  the  Constitutional  Con- 
vention on  the  subject  of  political  subdivisions  and  of  the 
taxation  of  intangible  personal  property,  it  appears  that  the 
writers  of  the  Constitution  did  not  intend  to  deprive  any 
political  subdivision  of  the  benefits  of  the  taxes  on  intangi- 
ble personal  property  which  it  had  been  collecting  by  levy, 
prior  to  the  adoption  of  the  new  Constitution.  The  debates 
further  reveal  that  when  said  Section  15  of  Article  X of  the 
Constitution  of  19^5  was  being  debated  that  the  opinions  of 
the  various  courts  of  the  states  were  not  in  harmony  on  the 
question  of  what  subdivisions  were  included  in  political  sub- 
divisions. For  that  reason,  it  seems  that  the  framers  of 
the  Constitution  attempted  to  make  said  Section  15  include 
all  subdivisions  which  had  power  to  levy  a tax.  Political 
subdivisions  which  only  had  authority  to  levy  benefit  assess- 
ments would  not  be  included. 
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CONCLUSION 

From  the  foregoing,  it  is  the  opinion  of  this  department 
that  political  subdivisions  of  the  state,  which  have  authority 
to  impose  ad  valorem  taxes  on  all  the  real  and  personal  prop- 
erty in  the  political  subdivision,  which  taxes  are  derived 
by  a local  rate  of  levy,  would  be  entitled  to  a distributive 
share  of  the  intangible  tax  collected  by  the  Director  of 
Revenue.  We  are  further  of  the  opinion  that  political  sub- 
divisions, which  only  assess  benefit  taxes  which  are  not 
based  on  a local  rate  of  levy,  would  not  be  entitled  to  a 
distributive  share  of  the  intangible  tax  based  on  the  levies 
imposed  for  benefit  taxes.  However,  if  a political  subdivision 
levies  both  a local  rate  and  a benefit  tax,  then  such  political 
subdivision  would  be  entitled  to  the  portion  of  the  intangible 
tax  on  the  basis  of  the  local  rate  of  levy  which  it  imposes 
on  all  of  the  real  and  personal  property  within  its  boundaries . 
From  an  examination  of  the  statutes,  we  find  the  following 
political  subdivisions  which  are  authorized  to  levy  taxes  and 
which  would  be  political  subdivisions  to  which  the  intangible 
tax  would  be  distributed:  townships,  cities,  towns  or  villages 
school  districts,  special  road  districts,  except  benefit  assess 
ment  districts  authorized  to  levy  benefit  assessments  under 
Section  8720,  R.  S.  Mo.  1939,  public  water  supply  districts. 
Sections  12624  and  12631,  R.  S.  Mo.  1939,  sewer  districts  in 
certain  counties  under  Sections  12647  and  12649,  R.  S.  Mo. 

1939,  library  tax.  Senate  Bills  Nos.  370  and  160  of  the  63rd 
General  Assembly.  We  further  find  the  following  political 
subdivisions  are  only  authorized  to  impose  benefit  assess- 
ments in  which  cases  the  intangible  tax  would  not  be  distri- 
buted to  such  division:  levee  districts  organized  by  circuit 
courts  under  Chapter  79,  Article  5,  R.  S.  Mo.  1939,  in  which 
the  tax  is  levied  on  the  portion  of  benefits  on  all  lands, 
railroad  property  to  which  benefits  are  assessed,  under  Sec- 
tions 12511,  12535,  and  12538  of  R.  S.  Mo.  1939;  levy  districts 
formed  by  county  courts  under  the  provisions  of  Article  8 of 
Chapter  79  of  R.  S.  Mo.  1939  and  especially  by  the  provisions 
of  Sections  12557  and  12565  which  are  benefited  by  the  improve- 
ment authorized  under  the  organization  of  such  levy  district. 
Under  Article  11  of  Chapter  79,  R.  S.  Mo.  1939,  and  especially 
Section  12619  thereof,  a tax  is  authorized  to  be  levied  for 
the  purpose  of  paying  tax  anticipation  warrants  issued  by 
drainage  or1  levee  districts  hereinbefore  referred  to.  Since 
this  tax  is  in  the  nature  of  a benefit  tax,  the  district  levy- 
ing such  a tax  would  not  be  authorized  to  demand  a portion  of 
the  intangible  tax  when  distributed. 

APPROVED:  Respectfully  submitted. 


J.  E.  TAYLOR 
Attorney  General 


TYRE  W.  BURTON 
Assistant  Attorney  General 
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committed  to  the  Missouri 
Training  School  for  Boys  at 
Boonville*  and  the  use  of 
certified  copies  of  birth 
certificates  as  proof  of  age* 

January  2,  1946 

/ ; 


Honorable  Lehoy  Munyon 
Supe rintendent 

Missouri  Training  School  for  Boys 
Boonville,  Missouri 

hear'  Mr , Munyon  : 

Replying  to  your  request  for  an  opinion  from 
this  office  on  the  questions  contained  in  your  letter, 
which  reads  as  follows: 

’’Will  you  please  advise  me  as  the 
superintendent  of  the  Missouri  Train- 
ing School  for  Boys  if  there  is  a 
maximum  age  over  which  a boy  may  not 
be  sentenced  to  the  Training  Schqol? 

Also  if  the  superintendent  of  the 
training  school  must  receive  a boy 
who  was  over  17  years  of  age  at  the 
time  of  commitment. 

"Will  you  also  please  advise  me  re- 
garding birth  certificates  furnished 
by  the  Bureau  of  Vital  Statistics 
and  their  legal  evidence  of  a boy's 
age?  For  illustration:  we  recently 
received  a boy  at  the  Training  School 
who  was  found  by  the  court  to  be  under 
17  years  of  age  but  the  Bureau  of  Vital 
Statistics  furnished  us  with  a certi- 
f ic  ate  saying  the  boy  was  over  17  years 
of  age.  We  assume  that  the  finding  of 
the  court  is  conclusive  as  far  as  the 
school  is  concerned.  Are  we  correct 
in  this  assumption?" 


FI  LED 


Seotion  8993,  R.S,  Mo.  1939,  reads  as  follows: 

"The  institution  heretofore  known  as 
the  'Missouri  Reformatory*,  located 
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at  Boonville,  Missouri,  shall  continue 
to  be  maintained  and  shall  hereafter  be 
designated  as  the  ’Missouri  Training 
School  for  Boys’ j and  wherever  the  words 
’Missouri  Reformatory’  or  the  words 
’Missouri  Reform  School  for  Boys’,  or 
’Missouri  Training  School  for  Boys’  occur 
in  the  statutes  they  shall  be  held  to  mean 
and  refer  to  the  ’Missouri  Training  School 
for  Boys’  located  at  Boonville,  Missouri.” 


Section  8998,  H.S*  Mo.  1939,  referring  to  persons 
under  seventeen  years  of  age  who  may  be  convicted  of  a crime 
in  part,  reads  as  follows: 

"Any  person  under  the  age  of  seventeen 
years,  convicted  of  a crime,  the  punish- 
ment of  which,  under  the  statutes  of  this 
state,  when  committed  by  persons  over  the 
age  of  seventeen  years,  is  imprisonment  in 
the  penitentiary  for  a term  of  not  less 
than  ten  years,  may  be  punished  in  the  same 
' manner  and  to  the  same  extent  as  provided 

by  the  statutes  for  the  punishment  of  per- 
sons over  the  age  of  seventeen,  or,  if  a 
boy,  he  may  be  imprisoned  in  the  peniten- 
tiary or  oommitted  to  the  Missouri  Train- 
ing School  for  Boysj  and  any  boy  under  the 
age  of  seventeen  years  convicted  of  any 
other  felony,  either  upon  plea  ofu  guilty 
or  upon  trial,  may  be  committed  to  the 
Missouri  Training  School  for  Boys.  Any 
boy  under  the  age  of  seventeen  years  con- 
victed of  a misdemeanor  in  any  court  of 
record,  either  upon  the  plea  of  guilty  or 
upon  trial,  may,  in  the  discretion  of  the 
court,  be  committed  to  the  Missouri  Train- 
ing School  for  Boys.  * * # ", 


Section  9673,  H.S.  Mo,  1939,  applies  to  delinquent 
children  under  the  age  of  seventeen  years  in  counties  having 
a population  of  50,000  or  over,  and  is,  in  part,  as  follows: 

"This  article  shall  apply  to  children 
under  the  age  of  seventeen  (17)  years. 
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not  now  or  hereafter  Inmates  of  any 
state  Institution  or  any  institution 
incorporated  under  the  laws  of  the 
state  for  the  care  and  correction  of 
delinquent  children:  ---  * * -it  * * 

For  the  purpose  of  this  article,  the 
words  ‘neglected  child'  shall  mean  any 
child  under  the  age  of  seventeen  (17) 
years,  who  is  destitute  or  homeless, 
or  abandoned,  or  dependent  upon  the 
public  for  support,  or  who  habitually 
begs  or  receives  alms,  is  found  living 
in  any  house  of  ill-fame,  or  with  any 
vicious  or  disreputable  person,  or  who 
is  suffering  from  the  cruelty  or  de- 
pravity of  its  parents,  or  other  person 
in  whose  care  it  may  be}  and  any  child 
who  while  under  the  age  of  ten  (10)  years 
is  found  peddling  or  selling  any  articles 
or  singing  or  playing  any  musical  instru- 
ment for  gain  upon  the  street  or  giving 
any  public  entertainments  or  accompanies 
or  is  used  in  any  aid  of  any  person  so 
doing.  The  words  ‘delinquent  child* 
shall  include  any  child  under  the  age 
of  seventeen  (17 ) years  who  violates' 
any  law  of  this  state,  or  any  city  or 
village  ordinance,  or  who  is  incorrigible} 
or  who  knowingly  associates  with  thieves, 
vicious  or  immoral  persons,  or  who  is 
growing  up  in  idleness  or  crime,  or  who 
knowingly  visits  or  enters  a house  of 
illrepute}  or  who  knowingly  patronizes 
or  visits  any  policy  shop  or  place  where 
any  gaming  device  is  or  shall  be  operated} 
or  who  patronizes  or  visits  any  saloon 
or  dramiiouse  where  intoxicating  liquors 
are  sold}  or  who  patronize  or  visits 
any  public  pool  room  or  bucket  shop}  or 
who  habitually  wanders  about  the  street 
in  the  nighttime  without  being  on  lawful 
business  or  occupation}  or  who  habitually 
wanders  about  the  streets  or  roads  or  pub- 
lic places  during  school  hours  without 
being  on  any  lawful  business  or  occupation} 
or  who  habitually  wanders  about  any  rail- 
road yards  or  tracks,  or  jumps  or  who  habit 
ually  hooks  on  to  any  train,  or  enters  any 
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oar  or  engine  without  lawful  authority, 
or  who  la  either  habitually  truant  from 
any  day  school,  or  who , v/hile  in  attend- 
an.ce  at  any  aohool  is  incorrigible,  vi- 
cious or  immoral;  or  who  habitually  uses 
vile,  obscene,  vulgar,  profane  or  indecent 
language;  or  v;ho  is  guilty  of  immoral  con- 
duct in  any  public  place  or  about  any 
schoolhouse;  or  who  habitually  and  will- 
fully, and  without  the  consent  of  its 
parents,  guardian,  or  other  person  having 
legal  custody  and  control  of  such  child, 
absents  itself  from  home  and  remains  away 
at  night,  or  loiters  and  sleeps  in  alleys, 
cellars,  wagons,  buildings,  lots  or  other 
exposed  places.  Any  child  committing  any 
of  the  acts  herein  mentioned  shall  bo 
deemed  a juvenile  delinqttent  person,  arid 
shall  be  proceeded  against  as  such  in  the 
manner  hereinafter  provided.  * :*•  > « <;• 

(Emphasis  ours.) 

The  Legislature  In  1917  enacted  a lav/  applicable  to 
all  delinquent  minors,  which  v/as  approved  April  10,  1917. 

The  Legislature  In  1919,  by  amendment,  approvod  May  30,  1919, 
changed  the  age  from  eighteen  years  as  provided  in  the  section 
enacted  in  1917,  to  that  of  seventeen  years,  which  Is  now  the 
age  limit,  and  that  section  as  amended  is  the  same  as  Section 
9696,  R.  S.  Mo,  1939,  which  applies  to  all  delinquent  minors, 
and  reads  as  follows: 

"Whenever  in  the  state  of  Missouri  any 
minor  of  the  age  of  seventeen  years  or 
ovor  shall  commit  any  of  the  acts  con- 
stituting a delinquent  child  as  defined 
in  the  statxitos  of  this  state,  applicable 
to  children  under  seventeen  years,  such 
minor  may  bo  caused  to  be  brought  by  his 
or  her  parents  or  lawful  g\iardlan  or  by 
the  probation  officer  or  by  any  person 
interested  in  said  minor,  before  a court 
of  record  Having  jurisdiction  over  mis- 
demeanors, and  tried  in  the  same  manner 
as  a person  charged  with  the  commission  of 
a misdemeanor.  Upon  the  finding  of  delin- 
quency, the  court  may  proceed  to  make  such 
order  in  the  case  as  may  seem  to  be  for  the 
best  Interests  of  said  minor,  either  by  com- 
mitment to  any  public  institution  or  to  any 
private  institution  willing  to  receive 
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such  minor,  or  to  the  care  and  custody 
of  any  individual  willing  to  care  for 
said  minor  or  said  minor  may  be  left 
in  the  care  of  his  or  her  parents  or 
guardian,  subject  to  the  supervision  of 
the  court  under  suspended  sentence}  or 
the  court  may  proceed  to  make  any  other 
lawful  disposition  of  the  case.” 


Section  9698, R.S.  Mo,  1939,  applies  to  delinquent 
or  neglected  children  in  counties  having  a population  of 
less  than  50,000  inhabitants,  and  reads  as  follows! 


"This  article  shall  apply  to  ohilaren 
under  the  age  of  seventeen  years,  in 
counties  of  less  than  50,000  population, 
who  are  not  now  or  hereafter  inmates  of 
any  state  institution  or  any  institution 
incorporated  under  the  laws  of  the  state 
for  the  care  and  correction  of  delinquent 
children.  When  jurisdiction  has  been  ac- 
quired under  the  provisions  hereof  over 
the  person  of  a child,  such  .jurisdiction 
shall  continue , for  the  purpose  of  this 
article,  until"  the  child  shall  have  at- 
tained the  age  of  21  years.  For  the  pur- 
pose of  this  article,  the  words  •neglected 
child’  shall  mean  any  child  under  the  age 
of  seventeen  years,  who  is  homeless  or 
abandoned,  or  who  habitually  begs  or  re- 
ceives alms,  is  found  living  in  any  house 
of  illfame,  or  with  any  vicious  or  dis- 
reputable person,  or  who  is  suffering 
from  depravity  of  its  parents,  or  other 
person  in  whose  care  it  may  be.  The  words 
•delinquent  child'  shall  include  any  child 
under  the  age  of  seventeen  years  who  violates 
any  lav/  of  this  state,  or  any  city  or  vil- 
lage ordinance,  or  who  is  incorrigible}  or 
who  knowingly  associates  with  thieves, 
vicious  or  immoral  persons,  or  who  is  grow- 
ing up  in  idleness  or  crime,  or  who  knowingly 
visits  or  enters  a house  of  ill-repute  or 
any  place  where  any  gaming  device  is  oper- 
ated} or  any  saloon  or  dramshop  where  in- 
toxicating liquors  are  sold;  or  who  is 
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either  habitually  truant  from  any  day 
school,  or  who , while  in  attendance  at 
any  school,  is  incorrigible,  vicious 
or  immoral.  Any  disposition  of  any 
delinquent  child  under  this  article, 
or  any  evidence  given  in  stich  oases 
shall  not  in  any  civil,  criminal  or 
other  cause  or  proceeding  whatever  in 
any  court  be  lawful  or  proper  evidence 
against  such  child  for  any  purpose 
whatever,  except  in  subsequent  cases 
under  this  article.  The  word  ’child’ 

■ or  ’children’  may  mean  one  or  more 
children,  and  the  word  ’parent’  or 
’parents’  may  mean  one  or  both  parents 
'when  consistent  with  the  intent  of  this 
article.  The  word  ’association’  shall 
include  any  corporation  which  includes 
in  its  puirpose  the  care  or  discipline 
of  children  coming  within  the  meaning 
of  this  article.  The  words  ’probation 
officer,’  in  all  sections  of  this  article, 
def ining  his  powers  and  duties  shall  in- 
clude hi 3 de put 103." 

(Emphasis  ours.) 

Sections  9680  and  9704- , R,  3.  ho.  1939,  provide  that 
if  a child  i3  found  to  be  delinquent,  3uch  child  may  be  com- 
mitted to  an  institution  by  the  judge  of  the  juvenile  court. 

In  the  case  of  State  ex  rel.  Wells  vs#  Walker, 
Circuit  Judge,  34  3,  W,  (2d)  124,  1,  c.  129,  the  Court  said: 

"In  order  to  set  at  rest  any  dispute 
as  to  the  jurisdiction  of  the  circuit 
court  to  entertain  a proceeding  under 
the  general  law  where  a child  is  charged 
while  under  seventeen  years  of  age  with 
the  commission  of  a crime,  the  other 
act  of  1927  (page  129)  covers  any  case 
that  might  be  in  doubt,  but  providing 
that  any  petition  or  application  made 
to  any  court  or  judge  having  general 
.jurisdiction  of  criminal  oases  may  deny 
any  motion, petition,  or  application 
to  transfer  the  case  to  a court  having 
jurisdiction  of  delinquent  children. 
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An  earlier  act  could  not  nullify  that 
provision.  All  these  provisions,  taken 
together,  contemplate  that  an  Informa- 
tion like  that  under  consideration  here 
must  first  be  filed  in  the  circuit  court, 
and.  If  the  person  affected  desires  to 
have  the  case  conducted  under  the  pro- 
visions of  the  juvenile  law,  he  must  file 
some  motion  or  petition  to  transfer  the 
case  from  the  circuit  court  to  the  juve- 
nile court,  so  called  for  'convenience,' 
which  would  merely  mean  that  the  defendant 
must  ask  the  court  to  conduct  the  case  as 
provided  for  a juvenile  delinquent  and  not 
prosecute  him  under  the  general  law.  The 
record  shows  no  motion  or  suggestion  to 
the  trial  court  that  the  proceedings  be 
so  transferred.  The  court  could  not 
then  be  without  Jurisdiction  to  proceed 
in  the  case  when  no  proper  method  has 
been  attempted  by  relator  to  have  the 
proceeding  transferred.  He  has  no  right 
to  have  the  proceeding  dismissed  because 
he  Is  properly  and  lawfully  In  court  upon 
the  charge  under  the  authority  of  the  pro- 
visions quoted.  It  is  the  circuit  judge 
who  sits  and  tries  the  case  whether  it 
is  tried  under  the  general  law  or  under 
the  Juvenile  law.  As  judge  of  the  cir- 
cuit court,  he  must  determine  whether 
the  relator  may  be  prosecuted  under  the 
general  law.  The  distinctions  which 
are  made  are  not  in  the  different  courts 
which  may  have  Jurisdiction  of  one  prose- 
cuted as  a delinquent  or  as  a criminal 
but  in  the  application  of  a law  in  the 
same  court . We  could  not  make  the  pre- 
liminary rule  absolute  and  thus  compel 
the  judge  to  dismiss  the  case.  Vi/e  could 
only  order  him  to  stop  the  proceeding 
under  the  criminal  law,” 


In  the  same  case  the  Court  further  said  at  l.c. 

133  i 


"It  is  clear.,  therefore,  that  the  respond- 
ent judge  of  the  circuit  court  of  Howard 
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county  has  jurisdiction  to  proceed 
with  this  case  in  the  manner  con- 
templated by  his  order,  or  juris- 
diction to  conduct  the  case  against 
relator  as  a delinquent  child,  and 
whether  he  may  conduct  it  one  way 
or  the  other  -is  to  be  determined 
by  him, 

"The  provisional  rule  is  therefore 
discharged, " 


With  Reference  to  Copies  of  Birth  Certificates! 
Section  9771,  A»S.  Mo,  1939,  Annotated,  reads  as 

follows ! 

"All  births  that  occur  in  the  state 
shall  be  immediately  registered  in 
the  districts  in  which  they  occur, 
as  hereinafter  provided," 


Section  9781,  H#S«  Mo,  1939,  the  latter  portion 
thereof,  makes  a certified  copy  of  the  birth  certificate 
prima  facie  evidence  of  a person's  ages 

"*”«•  * **  And  any  such  copy  of  the  record 
of  a birth  or  death,  when  properly 
certified  by  the  State  Registrar  to 
be  a true  copy  thereof,  shall  be  prima 
facie  evidence  in  all  courts  and  places 
of  the  facts  therein  stated," 


A definition  of  prima  facie  evidence  is  found  in 
32  C.J.S,,  Section  1016,  page  1040: 

"Prima  facie  evidence  is  that  which, 
either  "alone  or  aided  by  other  facts 
presumed  from  those  established  by 
the  evidence,  shows  the  existence 
of  the  fact  which  it  is  adduced  to 
prove,  unless  overcome  by  counter 
evidence;  evidence  which,  unexplained 
or  uncontradicted,  is  sufficient  to 
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maintain  the  proposition  affirmed, 
Prima  facie  evidence  is  sufficient, 
unless  contradicted  by  other  evi- 
dence, to  establish  for  all  purposes 
the  existence  of  a fact  in  issue j , 
that  is,  it  is  sufficient  to  satisfy 
the  burden  of  proof  and  to  support 
a verdict  in  favor  of  the  party  by 
whom  it  is  introduced  when  not  con- 
troverted by  other  evidence.  It  may 
be  rebutted  or  contradicted  by  other 
evidence,  apd,  unless  there  is  no 
other  controlling  evidence  and  no 
discrediting  circumstances,  it  is 
not  conclusive  and  does  not  require 
a verdict  for  the  party  whose  con- 
tention it  supports," 


The  Court  in  the  case  of  Gallup  & Co,,  Inc 
liozier  et  al,  90  S.B.  Kep.  209,  l.c,  212,  said: 

* but  it  is  evidence  to  be 
weighed,  not  necessarily  to  be  ac- 
cepted as  sufficient?  that  it  calls 
for  explanation  or  rebuttal,  not 
necessarily  that  it  Is  required! 
that . it  may  make  a case  to  be  de- 
cided by  the  jury,  not  that  it  fore- 
stalls the  verdict,  Prima  facie 
evidence,  where  it  applies,  does 
not  convert  the  defendant's  general 
issue  Into  an  affirmative  defense. 
When  all  the  evidence  is  in,  the 
question  for  the  jury  is  whether 
the  preponderance  is  with  the.  plain- 
tiff, Such,  we  think,  is  the  view 
generally  taken  of  the  matter  in  well 
considered  judicial  opinions,  * •»  « " 


In  the  case  of  Hente  vs,-  Michle,  151  G.W. 
l.c.  108,  the  Court  said: 

"Plaintiff's  evidence  as  to  the  date 
of  his  birth  seems  to  be  conclusive. 
We  know  of  no  more  cogent  or  convinc- 
ing proof  of  the  date  of  a person's 
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birth  than  the  birth  certificate  filed 
and  on  record  with  the  Bureau  of  Vital 
Statistics,  This  is  corroborated  by 
the  positive  testimony  of  the  plaintiff, 
the  record  in  the  family  bible  and  the 
church  record  of  his  baptism.  The  ad- 
mission that  he  made  an  affidavit  at 
the  time  he  was  married  in  Cairo, 
Illinois,  August  22,  1931,  that  he  was 
then  twenty-one  years  of  age,  is  not 
sufficient  to  overcome  the  solemn  records 
to  which  we  have  heretofore  referred. 
Moreover,  it  is  a matter  of  common 
knowledge  that  misrepresentations  fre- 
quently occur  when  an  affidavit  as  to 
age  is  required  in  order  to  get  a mar- 
riage license,  The  evidence  of  plain- 
tiff definitely  establishes  the  date 
of  plaintiff's  birth  and  that  he  was  a 
minor  under  the  age  of  twenty-one  years 
when  the  judgment  was  rendered  against 
him  as  surety  on  the  bond,  July  26, 

1935,” 


In  the  case  of  State  vs,  Spinks,  125  S.W.  (2d)  60 
l,c,  65,  the  Court  saldi 

"Appellant  says  the  age  of  the  prose- 
cutrix was  not  shown  by  competent  evi- 
dence, She  testified  she  was  born 
July  18,  1922,  A copy  of  the  record 
or  certificate  of  her  birth  on  file 
with  the  State  Board  of  Health  at 
Jefferson  City  (State  Registrar  of 
Vital  Statistics)  was  introduced  show- 
ing that  she  was  born  July  18,  1922, 

It  was  not  shown  whether  or  not  the 
copy  of  the  record  was  certified  by 
the  proper  officer,  but  no  objection 
was  made  to  the  copy  on  that  ground, 
the  only  objection  offered  being  'be- 
c ause  It  Is  not  the  original,'  Ap- 
pellant's contention  seems  to  be  based 
upon  the  claimed  inadmissibility  of 
the  copy  of  the  birth  certificate.  By 
Sec.  9052,  R,S.  1929,  Mo,  St,  Ann,  Sec, 

9052,  p.  4193,  a certificate  of  birth 
must  be  filed  with  the  local  regis- 
trar (of  Vital  Statistics)  of  the 
district  in  which  the  birth  occurred. 


Honorable  LeAoy  Munyon 


-11- 


January  2, 


1946 


whioh  certificate,  by  other  sections 
of  the  statute,  is  to  be  transmitted 
to  the  State  Registrar.  By;  Sec.  9060 
K • S.  1929,  Mo.  St.  Ann. , Sec.  9060,  £• 
4199,  copies  of  such  records,  certi- 
fied by  the  State  Registrar  are  ad- 
missible as  prima  facie  evidence  of 
birth  or  death.  As  we  have  said, 
defendant  did  not- object  to  the  copy 
on  the  ground  that  it  was  not  properly 
certified.  _If  pr  ope rly  certified  the 
copy  was  admissible.  See  State  v, 
Worden,  331  Mo,  566,  56  S.W.  2d  595, 

598 . " 


( Ernpha  sis  our  s . ) 

In  the  case  of  State  vs.  Shelby,  62  S.W.  (2d)  721 
l.c.  724,  the  Court  saidj 

MThe  state  introduced  in  evidence  the 
original  birth  certificate  of  the  prose- 
cuting witness,  which  was  produced  and 
identified  by  the  assistant  state  regis- 
trar of  vital  statistics  as  a permanent 
record  of  his  office,  and  of  which  he 
was  custodian.  It  Is  strenuously  urged 
that  It  was  error  for  the  court  to  admit 
such  birth  certificate,  for  the  reason 
that  It  appeared  from  the  testimony  of 
the  assistant  state  registrar,-  as  well 
as  from  the  instrument  itself,  that 
the  name  of  the  child  was  not  written 
therein  by  the,  attending  physician  who 
prepared  the  certificate,  and  that  the 
same  was  written  in  different  ink,  by  a 
different  hand,  and  at  a time  subsequent 
to  the  filling  in  of  the  other  parts  of 
the  blank.  The  evidence  strongly  tended 
to  show  that  the  name  of  the  child  was 
written  in  the  same  handwriting,  and 
with  the  same  Ink  as  the  signature  of 
the  local  registrar.  Appellant  cites 
no  authorities  In  support  of  his  con- 
tention. The  certificate  in  question 
Is  required  by  statute  to  be  kept  and 
preserved  (article  2,  chap.  52,  Sec.  9040 
et  seq.,  Mo.  1929  (Mo,  St.  Ann.  Sec. 

9040  et  seq,)).  Section  9053,  R.S,  Mo. 

1929  (Mo.  St.  Ann,  Sec,  9053),  provides 
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what  the  certificate  of  birth  shall 
contain,  and.  it  will  be  observed  that, 
by  paragraph  2 thereof,  it  is  provided: 

•If  the  living  child  has  not  yet  been 
named  at  the  date  of  filing  certificate 
of  birth,  the  space  for  "full  name  of 
child"  is  to  be  left  blank,  to  be  filled 
out  subsequently  by  a supplemental  re- 
port, as  hereinafter  provided.*  Then 
follows  section  9054  (Mo.  St.  Ann.  Sec, 
9054),  which,  in  substance,  provide# 
that  the  local  registrar  shall  deliver 
to  the  parent  of  a child  whose  certificate 
of  birth  is  presented  without  the  state- 
ment of  the  given  name  a special  blank 
for  the  supplemental  report  of  such  given 
name,  which  shall  be  filled  out  and  re- 
turned to  the  local  registrar  as  soon 
as  the  child  shall  have  been  named.  It 
seems  to  us,  under  the  facts  above  out- 
lined, and  in  view  of  the  statute  just 
referred  to,  the  court  below,  in  the  ab- 
sence of  evidence  to  the  contrary,  might 
properly  have  indulged  the  presumption 
of  right  acting  and  performance  of  duty 
by  officials  charged  with  the  enforce- 
ment of  the  law  governing  registration 
of  vital  statistics  with  respect  to 
the  certificate  in  question,  and  admitted 
It  on  that  ground.  But  there  is  another 
and  more  compelling  reason  why  the  ac- 
tion of  the  court  in  admitting  the  in- 
strument was  proper.  By  section  9060, 

R.S.  Mo.  1929  (Mo,  St.  Ann.  Sec.  9060), 
it  is  provided  that  a properly  certi- 
fied copy  of  the  record  of  any  birth 
registered  under  the  provisions  of 
article  2,  Chapter  52,  R.S,  Mo.  1929, 
•shall  be  prima  facie  evidenoe  in  all 
courts  and  places  of  the  facts  therein 
stated,*  In  the  very  recent  case  of 
State  v.  Worden  (Mo.  Sup.)  56  S.W.  (2d) 
595,  598,  the  question  of  the  admis- 
sibility of  a certified  copy  of  such  a 
certificate  in  a proceeding  of  this 
character  was  before  this  court.  In 
an  opinion  by  Judge  White,  it  was  held: 
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•Since  original  ('birth)  certificates 
:■  •:>  ■»  are  required  by  the  statute 

to  be  permanently  leapt,  such  a \ 

certificate  becomes  an  official  record, 
whicli  la  always  admissible  in  evidence . 

A copy  of  a public  paper  required  to  \ 

be  filed,  certified  by  the  officer  in- 
trusted with  its  custody,  is  admissible 
in  evidence  if  tho  original  is  admis- 
sible, (Citing  cases.)’  (Italics  ours.) 

It  necessarily  follows  that  the  converse 
of  the  latter  proposition  stated  is  true; 
that  is,  if  the  certified  copy  Is  admis- 
sible, then  certainly  the  original  is 
likewise  admissible.  It  would  be  anoma- 
lous, indeed,  to  hold  InadmlssiFTe  an 
o r ig in ia  1 'do c ume n t , a certified  copy  of 
which  Is  by  statute~made  prima  facie 
evidence,  and  we  decTfno  to  so  Hold". 11 

(Emphasis  of  last  sentence  our3 . ) 


Conclusion 


Therefore,  it  is  tho  opinion  of  this  department  that 
the  maximum  age  for  which  a boy  can  be  sentenced  for  the  com- 
mission of  a crime,  to  the  Missouri  Training  School  for  Boys 
at  Boonville,  Missouri,  is  sixteen  years,  and  the  maximum  age 
for  which  a delinquent  boy  can.  be  sent  to  the  Missouri  Train- 
ing School  for  Boys  at  Boonville,  is  twenty  years. 

A certified  copy  of  a birth  certificate  furnished  by 
the  Bureau  of  Vital  Statistics  Is  only  prima  facie  evidence 
of  a person’s  age,  and  does  not  take  precedence  over  a 
person's  age  established  by  judgment  of  the  court. 


Respectfully  submitted , 


GORDOM  P.  WEIR 

APPROVED:  Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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PARDON  AND  PAROLSs  Parole  can  be  revoked  after  expiration 

date  of  sentence  for  violation  committed 


Mr.  LeRoy  I.Tunyon,  Superintendent 
Missouri  Training  School  for  Boys 
Boonville,  Missouri 


Dear  Sirs 

This  office  is  in  receipt  of  your  letter  asking  a 
question  which  is  hereby  answered  by  an  official  opinion. 
Your  letter  reads  as  follows: 

" George  Gray,  9517,  16  years  old, 
was  committed  to  the  Missouri  Train- 
ing School  for  Boys  by  the  Juvenile 
• Court  from  St.  Louis  City,  January 
19,  1943  charged  with  delinquency, 
for  a term  of  two  years. 

"The  date  of  expiration  of  this 
sentence  was  January '25,  1945. 

"Gray  was  paroled  January  18,  1944 
and  taken  to  the  City  of  St.  Louis  by 
the  Parole  Officer. 

"On  November  26,  1944  Gray  was  ar- 
rested on  a charge  of  First  Degree 
Robbery. 

"On  November  27,  1944  a parole 
violation  warrant  was  lodged  against 
the  subject* 

"On  May  7,  1945  the  subject  was 
sentenced  to  a term  of  six  months  in 
the  City  Jail,  on  two  terms  of  six 
months , to  run  concurrently. 

"By  order  of  the  Board  of  Probation 
and  Parole,  the  parole  of  the  above 


La  Roy  I.iunyon,  Superintendent 


subject  was  revoked  on  June  5,  1945, 
approximately  five  months  after  the 
expiration  uato  of  his  sentence  to  the 
Training  School  for  Boy3. 

"Gray  wa3  returned  to  the  Training 
School  on  November  13,  1945. 

"QUESTION:  Is  tho  Superintendent  of 
the  Training;  School  legally  required  to 
retain  this  boy?" 


After  analyzing  the  facts  set  forth  in  your  letter,  the 
principal  question  involved  is  can  the  Board  of  Probation  and 
Parole  cause  the  return  of  a person  committed  to  the  Missouri 
Training  School  for  Boys  after  the  expiration  date  of  his 
sentence  for  a violation  of  a parole,  when  such  violation 
occurred  before  the  expiration  date  of  his  term? 

Section  9157,  R,  S.  Mo*  1939,  sets  up  the  Board  of  Pro- 
bation and  Parole,  prescribes  its  powers  and  duties,  and  reads 
as  follows: 


"There  is  hereby  created  and 
established  a Board  of  Probation 
and  Parole.  The  powers  and  duties 
relative  to  paroles,  commutations  of 
sentence,  pardons,  and  reprieves, 
now  vested  in  the  Commiss loners  of 
the  Department  of  Penal  Institutions 
and  the  Intermediate  Reformatory 
Parole  Board  are  hereby  vested  in  the 
Board  created  and  established  by  this 
Article.  Said  Board  shall  be  deemed 
a continuation  of  the  Department  of 
Penal  Institutions  and  the  Intermediate 
Reformatory  Parole  Board  in  so  far  as 
the  Commissioners  of  that  Department 
and  the  Intermediate  Reformatory  Parole 
Board  are  empowered  to  act  in  relation 
to  investigations,  paroles,  commutations 
of  sentence,  and  pardons,  and  all  mat- 
ters pending  before  such  Commissioners 
and  the  Intermediate  Reformatory  Parole 
Board  in  connection  with  paroles,  com- 
mutations of  sentence,  and  pardons  shall 
be  carried  on  and  completed  by  the  Board 
created  in  this  Article." 
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Section  9157,  supra , was  adopted  in  1957,  and  the  powers 
and  duties  vested  in  the  Board  off  Commissioners  of  the  depart- 
ment of  Penal  Institutions,  relative  to  granting  paroles  to 
persons  confined  in  the  Missouri  Training  School  for  Boys, 
were  transferred  to  the  present  Board  of  Probation  and  Parole, 
The  powers  and  duties  which  were  vested  in  the  Board  of  Com- 
missioners of  the  Department  of  Penal  Institutions  before  the 
transfer  wore  contained  in  Section  8353,  K.  3,  Mo.  1939, 
providing  as  follows: 

"Said  hoard  shall  have  power  to 
permit  any  person  committed  to  said 
institution  to  return  to  his  home 
and  to  reloase  him  temporarily  from 
confinement  in  said  institution,  but 
not  from  its  control  and  supervision; 
but  such  permit  shall  he  conditioned 
upon  his  continued  good  conduct  during 
the  remainder  of  the  term  for  which  he 
was  committed  to  such  institution. 

Such  person  shall  under  rules  adopted 
by  said  hoard  report  to  said  hoard 
from  time  to  time  during  the  term  for 
which  he  was  sent  to  said  institution, 
and  said  hoard  shall  have  power  to  cause 
the  return  of  any  person  to  serve  the 
time  for  which  he  was  committed  whenever 
his  conduct  during  his  permit  shall  make 
it  necessary  or  proper  in  the  opinion  of, 
said  hoard  to  do  so.  The  superintendent 
or  any  other  officer  of  tho  institution 
shall  have  authority  to  apprehend  and 
■return  to  3ald  institution  any  person 
whom  the  board  may  dlreot  to  he  so  re- 
turned. Ho  parolo  shall  be  granted  by 
the  court  or  judge  thereof  to  any  person 
committed  by  such  court  to  such  institu- 
tion after  he  shall  have  been  received 
into  the  Missouri  reformatory," 


Section  0353,  supra,  was  repealed  in  1959,  however  tho 
statute  was  continued  in  effect  by  previous  reference  in 
Section  9157,  supra.  Concerning  such  action,  the  following 
is  stated  in  Volume  50,  Am,  Jur,,  Sections  38  and  39,  page  58: 

"Sec,  38.  * * # * When  in  one 

statute  a reference  is  made  to  an  ex- 
isting law,  in  prescribing  tho  rule  or 
manner  in  which  a particular  thing  shall 


-4- 


.‘r  • LcRoy  munyon,  Superintendent 


be  done,  or.  for  the  purpose  of  as- 
certaining powers  with  which  persona 
named  in  the  referring  statute  shall 
be  clothed,  the  effect  generally  is 
not  to  revive  or  continue  in  force  tho 
statute  referred  to  for  the  purposes 
for  which  it  was  originally  enacted, 
but  merely  for  the  purpose  of  carrying 
into  execution  the  statute  in  which  the 
reference  is  made." 

"Sec,  39,  It  is  a general  rule  that 
when  a statute  adopts  a part  or  all  of 
another  statute, ' domestic  or  foreign, 
general  or  local,  by  a specific  and 
descriptive  reference  thereto,  the  adop- 
tion takes  the  statute  as  it  exists  at 
that  time,  and  does  not  include  subse- 
quent additions  or  modifications  of  the 
adopted  statute,  where  It  is  not  express- 
ly so  declared*  The  subsequent  amendment 
or  repeal  of  the  adopted  statute  is  not 
within  the  terms  of,  and  has  no  effect 
upon,  the  adopting  statute,  where  the 
latter  statute  is  not  also  amended  or  re- 
pealed expressly  or  by  necessary  Implica- 
tion, u 


A Missouri  case,  where  the  above  stated  rule  was  followed, 
is  Crohn  v,  Kansas  City  Horae  Telephone  Co,,  131  Mo*  App,  515, 
109  3,  W.  1068,  Tho  following  appears  at  l.c.  1070t 

• " & In  hidlich  on  Interpretation 

of  Statutes,  Sec,  35,  it  is  said:  ’An 
act  adopting  by  reference  the  whole  or  a 
portion  of  another  statute  means  the  lav/ 
as  existing  at  the  time  of  adoption,  and 
does  not  adopt  any  subsequent  addition 
thereto  or  modification  thereof. ’ This 
rule  is  generally  recognized.  Sutherland 
on  Statutory  Construction,  Sec.  257;  2G 
Am.  & Ping.  Pine,  of  Law  (2d  P!d«)  714; 

Postal  Tel.  Co.  v.  Railroad  (0,  0.)  89 
Fed,  190;  Jones  v.  Dexter,  8 Fla.  276; 

Culver  v.  People,  161  111.  96,  43  IT,  Pi, 

812;  Darmstaettcr  v.  Moloney,  46  Mich. 

621,  8 N.  W,  574;  Matter  of  Main  Street 
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98  5T,  Y.  454 j Commonwealth  v*  Kendall, 

144  Mass.  357,  11  if.  12,  425 j Gaston  v. 
Lamkln,  115  Mo,  20,  21  S,  W*  1100, 

Further,  it  i3  said  by  the  same  author 
(section  492):  ’Where  the  provisions 
of  a statute  are  incorporated  by  ref- 
erence in  another  (where  one  statute 
refers  to  another  for  the  powers  given 
or  rules  of  procedure  prescribed  by 
the  former) , the  statute  or  provision 
referred  to  or  incorporated  becomes  a 
part  of  the  referring  or  incorporated 
statute;  and,  if  t ie  earlier  statute  is 
afterwards  repealed,  the  provisions  so 
incorporated,  the  powers  given,  or  rules 
of  procedure  prescribed  by  the  incorporated 
statute  obviously  continue  in  force,  so 
far  as  they  form  part  of  the  second  enact- 
ment, 1 ■5E- 


We  have  thus  shown  that  the  powers  of  the  Board  of  Pro- 
bation and  Parole,'  relative  to  persons  committed  to  the 'Missouri 
Training  School  for  Boys,  appear  in  Section  8353,  supra,  .which 
by  reference  is.  a part  of  Section  9157,  supra. 

We  note  that  the  word  "permit”  is  used  in  Section  8353, 
supra,  rather  than  the  word  "parole.”  Parole  is  defined  in 
4G  C.  J.,  Section  6,  page  1183,  as  follows: 

"A  parole  is  the  conditional  re- 
lease of  a convict  before  the  expiration 
of  his  term,  to  remain  subject,  during 
trie  remainder  thereof,  to  supervision 
by  the  public  authority  and  to  return 
to  imprisonment  on  violation  of  the 
condition  of  the  parole.  •$:- 


Consequently,  by  comparing  the  wording  of  the  statute 
using  the  word  "permit"  -with  the  definition  of  the  word 
"parole,”  it  appears  that  the  two  are  synonymous. 

In  the  case  at  bar  It  may  appear  that  the  subject  has 
already  served  his  sentence,  considering  the  time  he  was  in 
the  school  at  Boonville  with  the  time  ho  wa3  out  on  parole. 
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up  until  the  date  his  parole  was  revoked*  In  this  regard  the 
case  of  Jacobs  v.  Crawford  is  cited,  300  Mo*  302,  272  S.  0. 
931*  The  Governor  had  paroled  an  inmate  of  tho  State  Peniten- 
tiary sentenced  for  ten  years,  and  after  a year  and  two  months 
from  the  time  the ' parole  was  granted  it  was  revoked.  Tho 
petitioner  claimed  that  such  time  should  he  deducted  from  the 
remainder  of  the  sentence  and  with  the  benefit  of  the  three- 
fourths  rule  he  was  entitled  to  be  discharged*  The  following 
is  stated  at  l.c*  932: 

"In  a very  recent  case  (In  the 
Matter  of  tho  Petition  of  Jasper 
Mounoe  for  Writ  of  habeas  Corpus 
Ho.  25779,  decided  February  17,  1925, 

269  3,W*  385,  and  not  yet  officially 
reported) , where  this  court  had  under 
consideration  tho  effect  upon  the 
term  of  imprisonment  of  time  elapsod 
while  defendant  was  out  under  parole 
by  the  trial  court,  we  said: 

"’A  parole  is  a matter  of  graco  or 
favor  to  a convicted  defendant,  and, 
when  ho  accepts  such  parole,  he  doos 
it  subject  to  all  the  provisions  fixed 
by  the  statute,  and  subject  to  all  other 
conditions  which  may  be  imposed  upon 
him  by  the  authority  granting  such  parole, 
which  are  not  illegal.  Immoral  or  impos- 
sible of  performance..  Such,  by  all  the 
authorities , is  the  rule  where  a parole 
or  conditional  pardon  has  beon  granted  by 
the  oxecu.tive  or  other  constitutional 
pardoning  power,  and  the  rulo  applies  as 
fully  and  as  reasonably  to  paroles  by 
trial  courts  under  our  statute..* 

Such  being  the  latest  and  controlling 
utterance  of  this  court,  and  such  being 
our  constitutional  and  statutory  provi- 
sions, it  would  appear  to  be  unnecessary 
to  consider  the  authorities  from  other 
states,  cited  in  the  suggestions  filed  by 
counsel  in  this  case.  No  statute  has  been 
cited  which  provides  that  the  time  during 
which  a convict  is  at  large  under  a parole 
by  the  Governor  shall  he  deducted  from  his 
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sen'tence,  in  case  such  parole  is  re- 
voked; nor  is  there  any  statute  provid- 
ing that  such  time  shall  not  be  deducted 
from  such  term  of  Imprisonment,  The 
Governor  was  therefore  free  to  impose 
his  own  conditions." 


Under  Section  8353,  supra,  there  is  no  provision  allowing 
the  period  at  large  to  be  counted  as  a part  of  the  sentence 
after  the  parole  is  revoked.  The  statute  specifically  pro- 
vides that  when  a parole  Is  violated  the  Board  can  cause  the 
return  of  the  pe:  son  to  serve  the  time  for  which  he  was  com- 
mitted, This  can  only  mean  the  remaining  time,  besides  what 
was  actually  served. 

In  Ex  parte  1.1  ounce,  307  Mo,  40,  269  S.  W.  385,  the 
petitioner  was  sentenced  to  a term  of  two  years  and  on  the 
same  day  sentence  was  passed  the  court  Issued  a bench  parole. 
Later,  after  two  years  had  expired,  his  parole  was  revoked. 

The  petitioner  contended  that  the  court  was  without  juris- 
diction to  terminate  his  parole  and  cause  him  to  be  returned 
to  prison  under  the  sentence  and  judgment  first  rendered, 
because  such  parole  was  not  terminated  within  the  period  of 
two  years  fixed  by  the  judgment.  The  court  stated  the  follow- 
ing at  l.c,  387: 

"There  is  no  language  in  the  statute 
relating  to  judicial  paroles  which 
authorizes  the  conclusion  that  there 
is  any  relation  whatever  between  the 
time  during  which  a parole  may  be  con- 
tinued, and  the  length  of  the  term  of 
imprisonment  imposed  in  the  judgment, 
from  the  execution  of  which  a defend- 
ant may  be  paroled. 


Section  3553,  supra,  does  not  loqulre  the  Board  of  Pro- 
bation and  Parole  to  revoke  the  parole  of  a person  during  its 
term.  It  does  require  that  the  violation  under  the  parole 
must  occur  during  the  term,  and  when  such  violation  occurs 
the  Board  has  the  power  to  cause  the  person  to  be  returned 
to  the  Missouri  Training  School  for  Boys. 
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0 on elusion. 


Therefore,  it  is  the  opinion  of  this  department  that  the 
Board  of  Probation  and  Parolo  has  the  power  to  revoke  the 
parole  and  cause  the  return  of  a person  who  was  committed  to 
the  Missouri  Training  School  for  Boys  after  the  expiration 
date  of  his  sentence  for  a violation  of  a condition  of  the 
parole  which  occurred  during  the  period  of  his  release  and 
before  the  expiration  date  of  his  sentence.  The  time  such 
.person  was  out  on  parole  cannot  be  deducted  from  his  sentence, 
and  when  the  parole  is  revoked,  such  person  may  be  compelled 
to  serve  out  the  term  wnich  remained  unserved  at  the  time  the 
parolo  was  granted.  The  Superintendent  of  the  Missouri 
Training  School  for  Boys  Is  legally  required  to  retain  the 
subject  in  the  case  at  bar. 


Respectfully  submitted. 


APPROVED: 


RICHARD  P.  THOMPSON 
Assistant  Attorney  General 


71  1 . ' taVlor  ^ 

Attorney  General 
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PAROLES: 


Inmates  of  Missouri  Training  Schools  may  he  paroled 
hy  the  Board  of  Training  Schools  before  serving 
penitentiary  sentence. 


September  12,  194G 


9/ 

Honorable  Lolioy  Munyon,  Superintendent 
Missouri  Training  School  for  lioys 
Boonvillo , ills  sour  i 


FILED 


Dear  hr,  Ituny on : 


Your  request  of  recent  date  for  an  opinion  of  this 
office  relative  to  paroling  inmates  when  their  sentences 
are  such  that  they  might  extend  beyond  their  majority  to 
a term  in  the  penitentiary  has  been  received,  and  roads 
as  follows: 


"On  March  20,  1944,  the  above  mentioned 
j boy,  Donald  Ervin,  was  sentenced  in  the 
Circuit  Court  of  Cas3  County,  Judge  Leslie 
A.  Bruce,  presiding,  to  serve  twenty  years 
in  the  Missouri  State  Penitentiary  on  a 
charge  of  Second  Degree  Murder • Due  to  the 
fact  that  on  this  date  the  defendant  was  a 
minor,  fourteen  years  of  age,  the  sentence 
was  •commuted  to  the  Missouri  Training 
School  for  Boys  at  Boonville,  Missouri,  on 
account  of  the  age  of  said  Defendant,  who 
was  fourteen  (14)  years  of  Age  Juno  16, 

1943,  and  that  the  Sheriff  of  this  County 
shall,  without  delay,  remove  and  safely 
convey  the  said  Defendant  to  the  said 
Training  School,  there  to  be  kept,  confined 
and  troated  in  the  manner  directed  by  law, 
and  the  superintendent  of  said  Training 
School  is  required  to  receive  and  safely 
koop  him,  the  said  Defendant,  in  the  Train- 
ing School  aforesaid,  until  the  said  Defen- 
dant becomes  of  ago,  at  which  time  it  is 
ordered  that  ho  then  be  committed  to  the 
Penitentiary  of  the  State  of  Missouri,  there 
to  bo  kept , confined  and  troated  in  the  manner 
directed  by  lav;,  until  the  sentence  of  this 
Court  bo  complied  with,  or  until  the  said  De- 
fendant shall  bo  otherwise  discharged  by  dx?.e 
course  of  law.’ 
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"Donald  Ervine,  9925  was  admitted  to  tills 
school  on  April  6,  1944,  He  will  reach 
hia  majority  on  June  16,  1950,  According 
to  our  merit  system,  the  number  of  merits 
required  for  eligibility  for  parole  on  a 
minority  sentence  are  to  be  sot  by  the 
Superintendent.  As  Superintendent  of  this 
sohool,  on  July  15,  1945,  I set  this  boy’s 
merits  to  be  earned  at  5000.  As  of  August 
1,  1946,  Donald  'has  earned  a total  of  7611 
merits, 

"Will  you  please  advise  me  as  to  whether 
this  boy  is  eligible  for  a parole  or  if  it 
is  required  that  he  be  leapt  here  until  he 
reaches  his  majority,  June  IS,  1950?" 


Section  7,  Article  IV,  Constitution  of  Missouri  1945, 
provides : 


"The  governor  shall  have  power  to  grant 
reprieves,  commutations  and  pardons,  after 
conviction,  for  all  offenses  except  treason 
and  cases  of  impeaclnuent,  upon  such  condi- 
tions and  with  such  restrictions  and  limita- 
tions as  lie  may  deem  proper,  subject  to 
provisions  of  law  as  to  the  manner  of  apply- 
ing for  pardons.  The  power  to  pardon  shall 
not  include  the  power  to  parole." 


Tlie  Governor,  by  the  Constitution,  has  the  power  to 
change  or  shorten  a sentence  imposed  upon  a person  by  a court 
of  competent  jurisdiction,  even  to  a full  pardon,  which  power 
is  superior  to  that  of  a court. 

The  courts  impose  such  sentences  as  are  authorized  and 
prescribed  by  the  acts  of  the  legislature,  made  into  laws, 
and  by  the  same  token,  the  board  of  training  schools  has  the 
right  to  make  rules  and  regulations  for  the  management  and 
supervision  of  the  institutions  under  its  direction  and  to 
parole.  This  board  likewise  is  a creature  of  the  legislature, 
having  been  created  by  Section  8992.20,  Laws  of  1945.  This 
section,  8992.20,  Laws  of  1945,  Mo.  R.S.A.,  June  1946,  reads, 
in  part,  as  follows: 
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"There  is  hereby  created  and  established 
a state  board  of  training  schools  which 
shall  ha vo  charge  and  control  of  all 
training  schools  and  industrial  homes  for 
boys  and  girls  of  this  state;  specifically, 
the  training  school  for  boys  at  Boonville;  * 


The  court,  in  passing  judgment  and  imposing  a sentence 
upon  a person,  acts  in  a judiciary  capacity,  while  the  execution 
of  that  sentence  is  an  administrative  act  to  be  performed  through 
and  by,  the  executive  department  of  our  government.  Tile  Missouri 
Training  School  for  Boys  at  Boonville,  Missouri,  is  an  administra 
tive  branch  of  the  executive  department  and,  under  the  authority 
vested  in  it  by  the  laws  of  this  state,  is  charged  with  the  exe- 
cution of  the  sentences  imposed  upon  boys  committed  to  its  care. 

Section  8992.34a,  Laws  of  1945,  Mo,  R.3.A.,  June  1946,  p, 
190,  provides: 


11  The  board  of  training  schools  13  hereby 
authorized  to  release  on  parole  juveniles 
committed  to  institutions  under  its  con- 
trol; to  impose  conditions  upon  which  such 
paroles  are  granted;  to  re  voice  and  termi- 
nate such  parole;  and  to  discharge  from 
legal  custody.  Release  on  parole  shall  be 
in  accordance  with  rules  and  regulations 
made  a matter  of  record  by  said  board. 

Said  board  is  hereby  authorized  to  call 
upon  the  state  board  of  probation  and 
parole  for  pro-parole  investigations  and 
for  supervision  of  and  assistance  to 
juveniles  after  their  release  from  train- 
ing schools.  Said  board  of  probation  and 
parole  is  hereby  authorized  and  it  shall 
be  their  duty  to  furnish  when  requested 
reasonable  services  of  the  character 
herein  indicated,” 


Section  448,  Vol.  15  Am,  Jur.,  p,  108,  reads  as  follows: 


"The  judgment,  though  pronounced  by  the 
judge,  is  not  his  determination,  but  that 
of  the  law,  which  depends  not  on  the  arbi- 
trary opinion  of  the  judge,  but  on  settled 
and  irreversible  principles  of  justice. 


Hon, 
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In  the  co.se  of  Tile  State  of  Florida  v,  Horne,  52  Fla, 
125,  1,  c,  134-135,  the  court  had  tills  to  say; 


"Under  the  statute  above  quoted,  that  In 
all  cases  the  court  3hall  award  the  sen- 
tence and  shall  fix  the  punishment  or 
penalty  prescribed  by  law,  the  effective 
part  of  the  sentence  awarded  and  punish- 
ment fixed  in  the  sentence  set  out  above 
is  that  the  petitioner  ’be  imprisoned  in 
the  State  Prison  at  hard  labor  for  the 
period  of  five  years.’  The  period  or 
cycle  of  time  during  which  lie  would  be 
required  to  be  imprisoned  for  the  length 
of  time  fixed  by  the  court  is  to  be  deter- 
mined by  lav/.  The  power  of  the  court 
extends  to  fixing  the  punishment,  that  is 
the  length  of  time  within  the  given  maxi- 
mum the  petitioner  shall  be  imprisoned. 


Section  3999,  R.  S,  Ho.  1939,  provides,  in  part,  as 
follows; 


"The  governor  shall  have  power  to  commute 
the  punishment  of  any  male  person  under 
twenty-five  years  of  age  who  may  hereto- 
fore have  been,  or  may  hereafter  be  sen- 
tenced to  tlie  penitentiary,  whom  he  may 
deem  suitable  to  bo  sent  to  the  Missouri 
intermediate  reformatory,  to  commitment 
in  said  intermediate  reformatory  for  such 
term  as  he  may  think  proper,  not  exceed- 
ing the  time  for  which  said  person  may 
have  been  or  may  be  sentenced  to  the  pen- 
itentiary. * * ”•  :<■  * :i- ” 


Tills  section  is  cited  for  the  purpose  of  bringing  out 
the  thought  that  the  court,  in  sentencing  a person  to  one  of 
the  penal  or  correctional  institutions  in  this  state,  can  only 
name  the  place  of  punishment  and  the  time,  but  the  time  may  bo 
altered  by  circumstances,  under  the  authority  of  those  who  are 
charged  with  the  execution  of  the  punishment. 
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The  Circuit  Court  of  Cass  County,  in  the  instant  case, 
rendered  its  judgment  and  sentenced  the  defendant  to  twenty 
years  imprisonment.  ' Because  of  the  age  of  the  defendant, 
this  sentence  was  commuted  to  a term  in  the  Missouri  Training 
School  for  Boys  at  Boonville,  Missouri,  to  be  served  until  he 
was  twenty-one  years  of  age,  at  which  time  he  was  to  be  trans- 
ferred to  the  penitentiary  for  the  remainder  of  his  sentence. 
Said  sentence  was  to  be  served  as  directed  "unless  sooner  dis- 
charged by  due  course  of  law."  The  board  of  training  schools, 
by  statute.  Section  0992.34a,  supra,  has  the  authority  to 
parole  from  the  Missouri  Training  School  for  Boys  at  Boonville 
Missouri,  inmates  committed  to  its  care  and  to  grant  such 
parole  upon  conditions  prescribed  by  it  according  to  the  rules 
and  regulations  of  the  institution. 

The  inmate  in  question,  by  the  records,  as  outlined  in 
your  letter,  apparently  has  complied  with  these  requirements 
to  the  extent  that  he  lias  earned  this  consideration. 

That  part  of  the  sentence  rendered  by  the  court,  "unless 
sooner  discharged  by  due  course  of  law,"  applies  to  both  instl 
tutions  named  in  the  sentence  and  judgment  of  the  court. 

The  court  only  fixes  the  time,  and  the  place  in  which  a 
sentence  is  to  be  served.  That  part  of  the  sentence  designa- 
ting the  penitentiary  could  only  be  effective  in  the  event  the 
inmate  was  still  In  custody  upon  arriving  at  Ills  majority. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that  a 
boy  confined  in  the  Missouri  Training  School  for  Boys  at  Boon- 
ville, Missouri,  who  has  met  the  requirements  of  tile  institu- 
tion for  parole,  is  entitled  to  be  considered  for  the  same 
even  though  his  sentence  may  be  for  such  a term  that  he  could 
be  confined  in  the  State  Penitentiary. 


Respectfully  submitted, 


APPROVED: 


GORDON  P.  WEIR 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


SCHOOL  BOARDS: 


(1) • Section  10342A,  R*  S»  Mo*  1939  will  operate  to 
re-employ  a teacher  in  the  event  that  its  provisions 
are  not' complied  with*  (2)  A school  board  member 
possessing  the  deciding  vote  may  not  vote  for  a per- 
son within  the  fourth  degree  of  relationship  by  re- 
ason of  Section  10342  R.  S.  Mo*  1939,  nor  may  his 
failure  to  vote  be  ignored  where  his  silence  brings 
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Section  10342A  into 
operation* 


Mr.  Ralph  B.  Nevins 
Prosecuting  Attorney 
Hermitage,  Missouri 


FILED 


Dear  Mr.  Nevins: 

This  will  acknowledge  receipt  of  your  request  for  an  off- 
icial opinion,  which  letter  reads: 


"An  opinion  on  the  following  situation  would  be 
appreciated: 

"•The  wife  of  the  president  of  rural  school 
board,  was  employed  by  the  other  two  members, 
in  the  absence  of  the  president,  for  the  term 
1945-1946,  and  in  a recent  meeting  of  this 
board  when  the  question  of  whether  or  not 
notice  should  be  given  the  teacher  of  term- 
ination of  her  employment  under  Section 
10342A,  Session  Acts  of  1943,  the  husband  of 
the  teacher  remained  silent,  while  one  mem- 
ber voted  to  give  the  notice  and  one  voted 
to  retain  her1 

"Can  this  teacher  continue  by  reason  of  the 
failure  of  the  board  to  give  her  notice  of 
termination  of  her  employment? 

"Also,  did  her  husband  forfeit  his  office  by 
failing  to  vote  against  his  wife,  or  rather 
in  favor  of  notifying  her  of  termination 
of  her  services?" 


In  answer  to  your  first  question,  quoted  above,  .we  refer  you 
to  Section  10342A  of  the  Laws  of  1943,  page  890,  wherein  It  Is 
provided: 

"Except  as  may  be  otherwise  provided  by  law, 
the  provisions  of  Section  10342  relative  to 
the  time  and  manner  of  employing  teachers 
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shall  apply  only  to  their  original  employ- 
ment; and  their  reemployment  shall  be  sub- 
ject to  the  regulations  hereinafter  set 
forth.  . It  shall  be  the  duty  of  each  and 
every  board  having  one  or  more  teachers 
under  contract  to  notify  each  and  every 
such  teacher  in  writing  concerning  his  or 
her  re-employment  or  lack  thereof  on  or 
before  the  fifteenth  day  of  April  of  the 
year  in  which  the  contract  then  In  force 
expires.  Failure  on  the  part  of  a board 
to  give  such  notice  shall  constitute  re- 
employment on  the  same  terms  as  those  pro- 
vided in  the  contract  of  the  current  fis- 
cal year;  and  not  later  than  the  first  day 
of  May  of  the  same  year  the  board  shall 
present  to  each  such  teacher- not  so  notified 
a regular  contract  the  same  as  if  the  teacher 
had  been  regularly  re-employed.  Any  teacher 
who  shall  have  been  informed  of  re-election 
by  written  notice  or  tender  of  a contract 
shall  within  fifteen  days  thereafter  present 
to  the  employing  board  a written  acceptance 
or  rejection  of  the  employment  tendered;  and 
failure  of  a teacher  to  present  such  accept- 
ance within  such  time  shall  constitute  a rej- 
ection of  the  board* s offer.  Any  contract 
given  a teacher  may  be  terminated  at  any 
time  by  mutual  consent  of  the  teacher  and 
the  board.  When  the  board  of  directors  of 
any  sohool  district  deems  it  advisable  to 
close  the  school  and  send  the  pupils  else- 
where rather  than  employ  a teacher,  said 
board  of  directors  shall  have  power  to 
terminate  any  contract  continued  under  the 
provisions  of  this  section  by  giving  the 
teacher  written  notice  of  such  termination 
not  later  than  the  first  day  of  July  next 
following  the  teacher’s  re-employment. 

"Approved  April  23,  1943." 

Under  the  rules  for  statutory  construction,  or  the  applicat 
ion  of  a particular  statute  to  a set  of  facts,  the  general  rule 
is  to  give  effect  to  the  legislature’s  Intent.  (See  State  v. 
Naylor,  40  S.W.(2d)  1078,  328  Mo.  335;  and  Key  190  Mo.  Digest 
Statutes,  Vol.  26*)  Further,  v/here  a statute  is  plain  and  un- 
ambiguous there  is  no  room  for  construction,  but  the  language 
must  be  given  effect.  (See  Fitchner  v.  Mohr,  165  S.  W.  (2d) 
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TJnder  the  statute  quoted,  supra,  and  under  the  rules 
cited,  supra,  It  appears  that  one  requirement  of  the  statute 
Is  that  the  hoard  of  education  must  "notify  each  and  every 
such  teacher  in  writing  concerning  his  or  her  re-employment 
or  lack  thereof  on  or  before  the  fifteenth  day  of  April  of 
the  year  in  which  the  contract  then  in  force  expires.  Fail- 
ure on  the  part  of  a board  to  give  such  notice  shall  consti- 
tute re-employment."  In  the  present  instance  the  teacher 
hired  by  the  board  for  the  1945-1946  term  was  not  given 
written  notice  of  re-employment  on  or  before  the  fifteenth 
day  of  Ajril.  It  would  appear  that  the  failure  to  give  the 
notice  required  by  the  statute  would  bring  about  the  re -em- 
ployment of  the  teacher  In  accordance  with  the  statute,  on 
the  same  basis  as  the  oontract  for  the  1945-1946  term  pro- 
vided, if  there  is  nothing  which  would  render  such  re-employ- 
ment Invalid. 

However,  when  we  keep  in  mind  that  Section  10342,  R.  S. 
Mo.,  1939,  prohibits  the  casting  of  the  deciding  vote  by  a 
member  of  the  school  board  for  the  employment  of  any  one  with 
in  the  prohibited  degree  of  relationship,  the  question  arises 
as  to  whether  or  not  the  present  contract  Is  a valid  one,  and 
one  under  which  the  teacher  may  act  and  be  compensated  there- 
for, In  13  Corpus  Juris  421,  Section  552,  wo  find  the  follow 
ing  statement!  , 

"Frequently  a statute  imposes  a penalty  for 
the  doing  of  an  act  without  either  prohibit- 
ing it  or  expressly  declaring  it  illegal  or 
void.  In  cases  of  this  kind  the  decisions 
of  the  courts  are  not  in  harmony.  The 
generally  announced  rule  is  that  an  agree-' 
ment  founded  on  or  for  the  doing  of  such  a 
penalised  act  is  void.  In  accordance  with 
the  view  of  Lord  Holt  in  an  old  cases  ’Every 
contract  made  for  or  about  any  matter  or 
thing  which  is  prohibited  and  made  unlawful 
by  any  statute,  is  a void  contract,  tho  the 
statute  itself  does  not  mention  that  it  shall 
be  so,  but  only  inflicts  a penalty  cn  the  of- 
fender, because  a penalty  implies  a prohibition, 
tho  there  are  no  prohibitory  words  in  the 
statute  ’ . x * ->  And  it.  would  seem  that  in 
all  cases  the  true  rule  is  one  of  legislative 
intent,  and  that  the  courts  will  look  to  the 
language  of  the  statute,  the  subject  matter 
of  it,  the  wrong  or  evil  which  it  seeks  to 
remedy  or  prevent,  and  the  purpose  sought  to 
bo  accomplished  in  its  enactment; 
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We  call  your  attention  to  the  last  sentence  of  the  above 
quotation. 

The  Nepotism  Act,  Section  6,  Article  VII,  of  the  Missouri 
Constitution,  1945,  infra,  seeks  to  provent  the  establishment 
of  a contract,  such  as  might  be  believed  to  have  been  established 
by  reason  of  Section  10342A,  R.S.  Mo.  1939,  in  this  case. 

In  the  case  of  Haggerty  v.  Ice  Manufacturing  and  Storage 
Company,  143  Mo.  233,  the  court  considered  a civil  suit  for 
damages  for  the  failure  of  the  defendant  to  properly  koop  in 
cold  storage  during  the  closed  season  wild  game  deposited  with 
the  defendant  by  the  plaintiff  for  storage.  The  defendant  took 
the  position  that  the  contract  contemplated  the  commission  of 
a misdemeanor  in  that  under  the  Pood  and  Game  Laws  of  the  State 
it  was  a misdemeanor  for  any  person  to  take  or  have  in  his 
possession  such  wild  game  during  the  closed  season.  The  court 
at  page  247  concluded  as  follows! 

"Recurring  to  the  petition,  it  shows  on  its  face 
that  plaintiffs  contracted  with  defendant  corpora- 
tion for  the  commission  of  a misdemeanor.  # -sc-  «• 

The  lav/  will  not  stultify  itself  by  promoting  on  the 
one  hand  what  it  prohibits  on  the  other,  and  will 
for  this  reason  leave  the  parties  to  this  suit  where 
it  finds  them,  unsanctioned  by  its  favor  and  unaided 
by  its  process," 

The  principle  laid  do to  in  the  above  quotation,  wo  believe, 
is  applicable  to  the  situation  here  presented  for  answer.  In 
other  words  wo  believe  that  this  contract  o.f  re-employment  is  a 
void  contract  in  the  light  of  tho  1 aw . To  hold  that  this  is  a 
valid  contract,  entitling  the  teacher  to  ra -employment  and  com- 
pensation for  said  employment,  would  b'o  to  nullify  the  purpose 
of  Section  6,  Article  VII,  Mo.  Const*,  1945,  and  the  intent  of 
the  Legislature,  as  evidenced  in  Section  10342,  Mo. R.S.  1939, 
which  prohibits  the  casting  of  the  deciding  vote  for  one  with- 
in the  prohibited  degree  of  relationship. 

In  the  Constitution  of  Missouri,  1945,  Article  VII,  Section 
Q,  provides  as  follows: 

"Any  public  officer  or  employee  in  this  stato  who  by 
virtue  of  his  office  or  employment  names  or  appoints 
to  public  office  or  employment  any  relative  within 
the  fourth  degree,  by  consanguinity  or  affinity,  shall 
thereby  forfeit  his  office  or  employment," 

This  section,  in  principle,  is  also  found  in  the  Constitution 
of  1875,  Article  XIV,  Section  13.  That  section  was  held  to  be 
self-enforcing,  State  v.  ^llis,  355  Mo.  154,  23  S.W,(2d)  363,  and 
while  the  new  section  in  the  Constitution  of  1945  has  not  been 
passed  upon,  undoubtedly  under  the  holding  of  the  Sills  case,  supra, 
the  court  would  hold  that  Section  6 of  Article  VII  of  the  present 
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Constitution  would  be  self-enforcing.  With  the  above  quoted 
section  of  the  Constitution  in  mind  we  proceed  to  a discussion 
of  your  second  question. 

The  second  question,  asked  by  your  letter,  concerns  the  for- 
feiture of  office  by  the  president  of  the  school  board  and  involves 
the  duty  of  a i ember  of  the  school  board  to  act  or  the  failure  of 
said  member  to  act.  Section  10342,  R.S.  Mo.  1939,  provides: 

#The  board  shall  not  employ  one  of  its  members 
as  a teacher;  not  shall  any  person  be  employed  as  a 
teacher  who  Is  related  within  the  fourth  degree  to 
any  board  member,  either  by  consanguinity  or  affinity, 
whore  the  vote  of  such  board  member  is  necessary  to 
the  selection  'of  such,  person; 

Under  the  facts  of  the  present  case,  the  three  members  of  the 
school  board,  by  their  failure  to  reach  a decision,  brought  about 
the  re -employment  of  the  teacher  under  Section  10342A,  supra,-  As 
your  letter  shows,  the  deciding  vote  rested  with  the  president  of 
the  school  board  who  was  required  by  Section  10342  to  cast  a negative 
vote,  or,  in  other  words,  ha  was  required  to  vote  for  giving  the 
teacher  notice  of  termination  of  her  employment « Section  10342, 

R«  $♦  Mo.,  1939.  Under  the  facts  of  your  case  the  president  of  the 
school  board  could  not  have  voted  to  retain  the  teacher  without 
violating  Section  10342,  supra.  The  silence  of  a momberof  the 
school  board  Is  construed  as  voting  with  the  majority.  In  the  case 
of  Bonsack  v.  Pearce,  Inc.,  etc.,  49  S.W.  (2d)  1085,  l.c*  1088, 
the  general  rule  is  stated: 

"(2)  Five  of  the  six' members  of  the  school  board  were 
present  and  by  their  presence  constituted  a quorum, 
and  It  became  and  was  the  duty  of  each  and  every  mem- 
ber to  vote  for  or  against  any  proposition  which  was 
presented  to  them.  If  under  such  circumstances,  a 
member  does  not  respond  when  his  vote  is  called  for, 
but  sits  silently  by  when  given  an  opportunity  to 
vote,  he.  is  regarded  as  acquiescing  in,  rather  than 
opposing,  the  measure,  and  is  regarded  in  law  as 
voting  with  the  majority.  Such  is  the  rule > announced 
in  many  authorities.  Montgomery  v.  Claybrooks,  213  Ky. 

493,  281  S.W.  469;  Ray  v.  Armstrong,  140  Ky.  800,  131 
S.W.  1039,  loc.  cit.  1049,  and  cases  cited;  City  of 
Springfield  v.  Haydon,  216  Ky.  483,  288  S.W.  337,  341; 

State  ex  rel.  Young  v.  Yates,  19  Mont.  239,  47  P.  1004, 

37  L.R.A.  205;  Rushville  Gas.  Co.  v.  Rushville,  121 
Ind.  206,  23  1J.E.  72,  6 L.R.A.  315,  16  Am.  St.  Rep. 

338;  Jensen  v.  School  District,  160  Minn.  233*  199 
N.W.  911,” 

However,  in  the  present  instance  there  was  no  majority.  Under 
the  facts,  one  member  of  the  school  board  voted  for  retention  of 
the  teacher  and  one  voted  for  the  termination  of  the  teacher's 
employment.  Therefore,  the  deciding  vote  was  within  the  power  of 
the  president  of  the  school  bo^rd,  but,  by  the  authority  of  Section 
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10342,  supra,  he  was  prohibited  from  casting  an  affirmative  vote 
in  favor  of  retaining  the  teacher.  The  only  vote,  under  the 
present  facts,  that  he  could  cast  was  a vote  to  give  notice  of 
termination  of  the  teacher* s employment.  The  question  then  be- 
comes what  was  the  effect  of  this  failure,  on  his  part,  to  vote 
in  favor  of  terminating  the  teacher *s  employment  as  required  by 
the  statutes.  The  president  of  the  school  board  is  charged  with 
knowledge  of  the  law.  Being  so  charged  he  knew  that  if  he  poss- 
essed the  deciding  vote,  as  he  did  under  the  present  facts,  he 
could  not  violate  Section  10342  and  vote  for  retaining  the  teacher 
and  further,  he  is  charged  with  knowing  that,  by  virtue  of  Sec- 
tion 10342A,  his  failure  to  vote  would  bring  about  the  operation 
of  the  statute.  Section  10342A,  supra,  and'  that  the  teacher  would 
thereby  be  retained.  In  the  case  of  State  v.  Vi/hittle,  63  S.  W . 
(2d)  100,  l.c.  101,  the  following  quotation  is  found* 


#The  amendment  is  directed  against 
officials  who  shall  have  (at  the  time  of 
the  selection)  'the  right  to  name  or 
appoint*  a person  to  office.  Of  course, 
a board  acts  through  its  official  members, 
or  a majority  thereof.  If  at  the  time  of 
the  selection  a member  has  the  right  (power), 
either  by  casting  a deciding  vote  or  other- 
wise, to  name  or  appoint  a person  to  office, 
and  exercises  said  right  (power)  in  favor 
of  a relative  within  the  prohibited  degree, 
he  violates  the  amendment .tt  *" 

The  Whittle  case  is  discussed  and  considered  in  the  later 
case  of  State  v.  Becker,  81  3.  W.(2d)  948,  l.c.  950,  where  the 
court  said* 


"We  are  of  the  opinion  that  the  reason  of  de- 
cision, as  it  appears  in  the  quotation  given, 
and  as  stated  in  the  provision  itself,  does 
not  support  relator's  position.  The  essence 
of  the  provision  and  likewise  of  said  decision 
is  the  power  of  appointment  vested  in  one  and 
the  successful  exercise  thereof  by  him  in 
accomplishing  the  appointment  of  his  relative. 
Action,  direct  or  indirect,  not  inaction  is 
prohibited.  The  only  correlation  expressed 
or  implied  is  a specific  kinship  existing 
between  two  individuals,  specifically 
indicated,  and  none  other.  Wo  implication 
may  properly  be  drawn  from  what  has  just 
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been  said  that  one  clothed  with  a power  of 
selection  or  appointment  might  not  through 
connivance  or  confederation  with  his  assoc- 
iates who  share  in  such  powfer  bring  himself 
within  said  prohibition.  Such  is  not  the 
present  case.  Nor  have  we  any  call  to  con- 
sider in  what  circumstances  one  who  acts 
in  connivance  in  bringing  about  the  appoint- 
ment of  a relative  of  an  associate  of  his 
in  the  exercise  of  the  power  of  appointment 
will  suffer  penalty  as  for  violation  of 
said  provision.” 


The  Becker  case,  supra,  may  be  construed  as  limiting  the 
Whittle  case,  supra,  by  its  requirement  of  ’’action,  direct  or 
indirect,  not  inaction  is  prohibited.”  At  first  examination 
it  appears  that  the  present  set  of  facts  constitute  a case  of 
"inaction”,  and  that  therefore  the  president  of  the  school 
board  by  his  "inaction”,  did  not  have  any  relation  to  the  sub- 
sequent employment  of  the  teacher  by  virtue  of  Section  10342A’s 
operation.  But,  when  it  is  remembered  that  the  president  of 
the  school  board  is  charged  with  knowledge  of  the  law,  and  there- 
fore he  knew  that  by  not  voting,  the  teacher  would  be  re-employ- 
ed  by  operation  of  said  statute,  his  failure  to  vote  was  such  a 
course  of  conduct  as  to  bring  about  the  re-employment  of  the 
teacher,  who  was  related  to  him  within  the  fourth  degree  of  aff- 
inity (State  v.  Hills,  supra,)  a result  he  was  charged  with 
knowing  that  he  could  not  procure,  by  an  affirmative  vote,  under 
the  present  facts,  by  prohibition  of  Section  10342,  supra.  In 
other  words,  the  president  of  the  school  board  accomplished,  by 
his  silence,  that  which  the  law  prohibits  him  from  doing  by  a 
positive  action. 

It  Is  pertinent  to  note  that  the  Becker  case,  supra,  was 
concerned  with  a set  of  facts  that  are  distinguishable  from  those • 
In  the  present  case.  In  the  Becker  case  the  vote  of  the  relative 
would  not  have  been  effectual  If  cast  negatively  and  would  not 
have  done  anything  but  add  to  the  aLready  present  majority  if 
cast  affirmatively.  However,  In  the  present  case  the  president 
of  the  school  board  could  do  one  of  three  things.  First,  he 
could  vote  to  terminate  the  employment  of  the  teacher,  which 
would  have  been  an  effective  vote  and  would  have  prevented  the 
re-employment  of  the  teacher.  Secondly,  he  could  have  voted 
to  retain  the  teacher,  but  such  vote  would  have  violated  Sec- 
tion 10342  and  would  have  been  illegal.  Or,  thirdly,  he  could 
remain  silent,  as  he  did,  and  procure  the  re-employment  of  the 
teacher  by  operation  of  statute,  Section  10342A,  R.  S.  Mo. 

1939.  In  the  Becker  case,  the  vote  of  the  relative  would  not 
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have  Been  an  effective  vote  regardless  of  how  cast,  while  in  the 
present  instance  the  president  of  the  school  board  obtained  by 
his  silence,  that  which  he  could  not  have  obtained  by  his  vote. 
The  conduct  of  the  president  of  the  school  board,  in  the  present 
case,  his  failure  to  vote  with  full  knowledge  that  s'ach  failure 
to  vote  would  bring  about  the  re-employment  of  the  teacher  and 
his  further  knowledge  of  his  relationship  to  the  teacher,  was 
such  conduct  as  to  violate  Section  6 of  Article  VII,  Missouri 
Constitution,  supra. 

The  Whittle  case,  supra,  holds  that  a school  director  is 
a public  officer  within  the  meaning  of  said  section  of  the 
Constitution  (1875). 


CONCLUSION 


Under  the  facts  of  the  present  case,  and  the  law  we  deem 
applicable,  it  follows  that,  first,  if  any  contract  arose  by 
reason  of  the  operation  of  Section  10342A,  said  contract  would 
he  void  and  contrary  to  the  purpose  of  the  Nepotism  Act,  and 
violative  of  the  intent  of  the  Legislature,  as  expressed  in 
Section  10342,  Mo.  R.S.  1939,  and  second,  that  tna  president 
of  the  school  board  violated  Article  VII,  Section,  Missouri 
Condsitution,  1945,  and  thereby  forfeited  his  office.  Ouster 
proceedings  may  be  instituted  to  remove  the  president  of  the 
school  board  from  office. 


Respectfully  submitted, 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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Sheriffs  may  personally  claim  per  diem  attendance 
for  two  courts  on  the  same  day  providing  he  can 
execute  the  requests  or  duties  imposed  upon  hiiji 
by  each  court* 


July  l 1946 


/' 


Honorable  Ralph  13.  Kevins 
Prosecuting  Attorney 
Hermitage , Mis souri 


Dear  Mr.-  Kevins i 

We  received  your  opinion  request  and  a letter  of  ex- 
planation, from  Tnhich  we  quote  your  questions 


’’May  a ■•Sheriff  collect  per  diem  for  attend- 
ance upon  Circuit  Court  and  Probate  Court  on 
the  same  day  when  the  courts  are  held;  on 
different  floors  of  the  same  building,  and 
at  the  same  time?” 


As  we  understand  your  question,  ther^  are  at  least  two 
factual  circumstances  that  may  arise  under  it*  The  first  one 
could  be,  where  the  sheriff  attended  both  courts  on  the  same 
day  and  executed  the  duties  as  required.  Examining  the  quota- 
tion from  Corpus  Juris,  infra,  we  see  that  it  is  not  abso- 
lutely necessary  that  a sheriff  be  in  constant  attendance 
upon  the  court.  The  second  possibility  your  question  presents, 
is  where  the  sheriff's  services  are  in  such  demand  by  one  court 
as  to  preclude  his  attendance  upon  the  other  court. 

In  considering  these  two  possibilities,  we  will  begin 
with  the  second  one,  for  it  is  the  most  easily  disposed  of. 
Under  three  previous  opinions  of  this  office,  we  have  ruled 
that  the  attendance  by  a sheriff  or  deputy  must  be  actual 
attendance,  that  is,  real  physical  presence  in  order  for  the 
sheriff  or  deputy  to  collect  the  per  diem  fee.  In  the  second 
possibility  outlined  above,  if  the  sheriff's  duties  in  one 
court  are  so  strenuous  and  demanding  that  in  order  to  execute 
them,  he  would  be  denied  the  opportunity  to  perform  any  duty 
placed  upon  him  by  the  second  court,  it  is  obvious  that  the 
sheriff  personally  could  have  no  claim  against  the  second  for 
per  diem.  Section  13411,  R*  S.  Mo.  1939,  provides  for  such 
a contingency  by  allowing  the  sheriff  to  appoint  a deputy, 
and  from  the  terminology  of  the  statute,  we  believe  It  possible 
to  infer  that  actual  attendance  is  required.  The  pertinent 
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parts  of  said  section  are  as  follows* 

’'Pees  of  sheriffs  shall  be  allowed  for  their 
services  as  follows: 


"For  attending  each  court  of  record  or  crimi- 
nal court  and  for  each  deputy  actually  em- 
ployed in  attendance  upon  such  court  the  num- 
ber of  such  deputies  not  to  exceed  three  per 
day  ...  * $>3.00h 

If  the  second  situation  outlined  above  is  the  situation 
about  which  you  ask,  we  believe  that  a sheriff  cannot  per- 
sonally put  in  a claim  for  attendance  on  both  courts,  where 
he  is  unable  to  attend  to  and  execute  the  duties  imposed  upon 
him  by  one  court  due  to  the  demands  of  another  court*  In 
Corpus  Juris,  Vol.  57,  Section  1177,  the  attendance  at  court 
in  general  is  discussed  as  follows: 

"A  sheriff,  deputy  sheriff,  or  constable  is 
entitled,  as  a matter  of  right,  to  compensa- 
tion for  attending  court  when,  and  only  when, 
compensation  is  provided  by  statute*  It  has 
been  held,  however,  that  where  the  statute  im- 
poses upon  the  sheriff  the  duty  of  attending 
court  if  required  by  the  judge,  but  provides 
no  fees  for  such  attendance,  it  Is  within  the 
power  of  the  board  of  county  auditors  to  al- 
low reasonable  compensation  therefor.  Where 
a fee  is  provided  only  for  attending  certain 
courts,  the  sheriff  cannot  claim  such  fee  for 
attending  other  courts;  In  order  to  entitle  a 
sheriff  to  compensation  for  attendance  at  court, 
his  attendance  must  have  been  required;  a cons- 
table is  entitled  to  fees  for  attendance  on  the 
sitting  of  a court  only  when  the  court;  was 
actually  sitting;  and,  under  a statute  allowing 
constables  a fee  for  attending  each  trial  in  a 
criminal  case,  a constable  is  not  entitled  to 
such  fee  where  there  was  a plea  of  guilty,  and 
judgment  thereon,  and  no  evidence  was  introduced* 

"A  sheriff  is  not  entitled  to  fees  for  a mere 
nominal,  colorable,  or  constructive  attendance 
^at  court;;  but  he  is  entitled  to  a fee  for  at- 
tendance,  although  he  may  have  been  absent  from 
the  court  room  several  times  during  the  hear- 
ing of  a case,  where  it  appears  that  he  was 
within  calling  distance  all  the  time  ready  to 
respond  to  any  request,  direction,  or  order 
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made  to  or  upon  him  by  the  court,  or  counsel; 
and  a constable  who  was  summoned,  actually 
attended  court,  and  was  ready  to  perform  his 
duties  as  a constable  if  called  on,  is  entitled 
bo  his  fees,  although  he  did  not  actually  per- 
form any  of  the  duties  of  a constable*” 

Several  situations  are  ruled  upon  there,  but  we  would  like 
to  point  out  especially  the  underlined  portion  of  the  above 
quotation.  Regarding  double  compensation.  Section  1178  provides 
as  follows:  . 

"Where  the  fee  bill  authorizes  the  sheriff 
to  charge  a certain  amount  for  one  day*s 
attendance  upon  the  court,  he  cannot  charge  " 
an  additional  sum  for  attendance  at  a night 
session;  where  the  statute  allows  the  sher- 
iff a certain  per  diem  for  attendance  by 
himself  or  deputy,  he  cannot  recover  pay 
for  two  deputies  attending  the  court;  it  is 
not  proper  for  both  the  sheriff  and  his 
deputy  to  claim  per  diem  or  other  compensa- 
tion for  attendance  on  the  same  court,  at 
least  where  the  attendance  of  one  officer 
only  is  required;  and  a constable  cannot 
recover  the  salary  of  a sergeant  at  arms 
for  attending  the  sessions  of  a court  where 
the  salary  has  been  received  by  a regularly 
appointed  sergeant  at  arms;  but  where  there 
are  two  judge s holding  court  at  the  same 
time  in  the  county,  and  it  is  the  duty  of 
the  sheriff  to  attend  upon  each,  be  is  en- 
ti t led  to  an  allowance  for  attendance  before 
oacK  .judge;  and  where  a statute  gives  the 
sheriff  a per  diem  for  attendance  on  a cir- 
cuit or  municipal  court,  and  the  3ame  statute 
also  contains  a provision  allowing  him  a cer- 
tain amount  per  day  for  attending  any  court 
or  officer  with  a prisoner,  a sheriff  is  not 
precluded  from  recovering  the  fee  for  attend- 
ing a municipal  court  with  a prisoner  by  the 
fact  that  he  has  charged  and  received  his  per 
diem  for  attending  on  the  same  court  on  the 
same  days." 

The  underlined  portion  of  Section  1178  quoted,  supra,  seems 
to  indicate  that  the  sheriff  would  be  entitled  to  claim  an 
allowance  for  attendance  before  each  court  where  it  is  the  duty 
of  the  sheriff  to  attend  upon  each,  even  though  they  are  in 
session  at  the  same  time*  However,  the  case  of  Lasalle  County 
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v,  Milligan,  143  Illinois  321,  32  N,  E.  196,  which  is  cited 
as  authority  for  the  underlined  portion  of  Section  1178, 
supra,  actually  holds  that  a sheriff  may  make  a claim  upon 
hoth  courts,  where  two  are  in  session  at  the  same  time  and  It 
is  his  duty  to  attend  upon  both,  but  that  his  making  of  a 
claim  by  way  of  a deputy  is  not  a personal  claim  but  a claim 
of  the  office  of  the  sheriff. 

In  regard  to  the  first  possibility  referred  to  above, 
v/here  a sheriff  attended  both  courts  on  the  same  day  and  executed 
the  duties  as  required,  we  believe  such  a course  of  conduct 
is  possible,  and  under  such  course  of  oonduct  it  would  be 
possible  for  the  sheriff  to  make  a personal  claim  against  each 
court  for  an  allownaoe,  but  please  keep  in  raird  that  such  a 
situation  is  factual.  For  example,  under  your  question,  if 
the  circuit  court  was  in  session  on  the  second  floor  and  the 
probate  court  was  in  session  on  the  first  floor  and  the  duties  . 
demanded  by  the  circuit  court  did  not  conflict  with,  or  preclude 
the  execution  of  the  duties  of  the  other  oourt  thereby  not  re- 
quiring the  constant  physical  presence  of  the  sheriff  in  each 
court  at  the  same  time,  the  sheriff  could  attend  upon  both 
courts  in  such  a manner  as  to  be  entitled  to  the  allowance  by 
both  courts.  Under  our  quotation  of  Section  1177,  supra,  it 
is  seen  that  a sheriff  Is  entitled  to  a fee  for  attendance 
although  he  may  have  been  absent  from  the  court  room  several 
times  during  the  hearing  of  a case,  but  it  appeared  that  he  was 
within  calling  distance  at  all  times  and  was  ready  to  respond 
to  any  request,  direction  or  order  made  to,  or  upon  him  by  the 
court  or  counsel.  Undoubtedly  the  better  rule  would  be  to  re- 
quire the  actual  physical  presence  of  either  tho  sheriff  or  a 
deputy  In  each  court  at  the  same  time,  and  allow  the  sheriff 
to  claim  personally  upon  the  court  he  actually  attends,  and 
the  office  of  the  sheriff  to  claim  through  the  deputy  for  the 
court  the  deputy  attends,  as  under  the  Milligan  case  referred 
to,  supra.  rlhe  discussion  of  the  first  possibility  referred 
to  above  is  considered  be cause  we  could  find  no  direct  prohibition 
against  such  a situation# 

Further,  we  direct  your  attention  to  Section  2034*  R,  S,  Mo* 
1939,  which  made  it  the  duty  of  tho  sheriff  to  attend  courts  under 
the  general  law*  Subsequently,  however,  said  section  was  amended 
to  read  as  follows: 

"Tho  several  sheriffs  shall  attend  each 
court  held  In  their  counties,  when  so 
directed  by  the  court;  and  it  shall  be 
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tho  duty  of  tho  officer  attending  any 
court  to  furnish  stationary,  fuel,  and 
. other  things  necessary  for  the  uso  of 
the  court  whenever  ordered  by  the  court." 

This  amendment  of  said  section  relieves  tho  sheriff  of 
the  duty  to  attend  court  unless  specifically  directed  by  the 
ourt  to  so  attend.  With  this  in  mind  there  could  he  no  claim 
for  per  diem  unless  the  court  had  direct  ;d  the  sheriff  to  at- 
tend upon  said  court,  or  unloss  under  tho  general  law  it  was 
the  duty  of  tho  sheriff  to  attend  upoxi  said  court, 

CONCLUSIOi; 


Therefore,  it  is  our  conclusion  that  a sheriff  may  per- 
sonally claim  an  allowance  for  attendance  upon  two  courts  which 
are  in  session  at  tho  same  time,  providing  ho  can  execute  the 
duties,  requests  or  orders  imposed  upon  him  by  said  courts  with 
no  derogation  of  each  to  the  other.  In  tho  event  that  tho 
duties  imposed  upon  the  sheriff  by  one  court  are  such  as  to 
preclude  him  fr  m attending  a second  court  at  the  same  time, 
tho  statute  contemplates  such  a situation  and  provides  for  the 
appointment  of  a deputy,  said  deputy  then  claims  an  allowance 
for  the  office  of  the  sheriff,  but  the  sheriff  is  not  pors onally 
entitled  to  claim,  Howovor,  before  any  per  diem  may  bo  claimed" 
by  the  sheriff  or  his  office,  tho  attendance  upon  court  must  be 
directed  by  tho  court  or  imposed  upon  the  sheriff  by  the  general 
law, 

Kospoctfully  submitted. 


VILLI hi  C.  ■ L.\IR 
Assistant  Attorney  General 

APPROVED* 


J,  E.  TAYLOR 
Attorney  General 
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LEGISLATURE : 

RESIGNATION 

OP 

SENATOR: 


Resignation  of  Senator  during  recess  of 
Legislature  should  he  directed  to  the 
Governor. 


Honorable  Hilton  F,  Napier 
1200-706  Chestnut  Street 
St.  Louis  1,  Missouri 


Dear  Senator  Napier: 


Your  letter  of  recent  date,  requesting  an  opinion 
of  this  department,  reads  as  follows; 


" I have  a problem,  and  I need  your 
advice.  After  the  death  of  Senator 
Clyde  Wagner,  I was  elected  to  fill 
the  vacancy  thus  created  in  the  29  th 
Senatorial  District.  Upon  redistrict- 
ing here  by  the  St.  Louis  Board  of 
Election  Commissioners,  I found  myself 
in  the  new  2nd  Senatorial  District. 

On  November  5th,  last,  I was  elected 
for  a four-year  term  as  State  Senator 
from  that  District.  The  question 
which  vexes  me  now  Is  concerning  my 
resignation  from  the  old  29th.  Should 
my  resignation  be  tendered  to  the  Gov- 
ernor or  to  the  presiding  officer  of 
the  Senate?  I expeot  to  qualify  as 
Senator  from  the  new  2nd  District  when 
the  legislature  convenes  on  January  7, 
next.  If  possible,  I would  like  to 
take  a short  vacation,  beginning  not 
later  than  December  15tli,  so  would 
greatly  appreciate  it  if  you  could  let 
me  have  your  opinion  at  your  earliest 
convenience .” 


The  question  presented  In  your  letter  is,  to  whom 
should  a Senator  tender  his  resignation  during  recess  of 
Legislature? 
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Section  12850,  R.  3,  Mo,  1939,  reads  as  follows: 


“If  any  member  elected  to  either 
house  of  the  general  aasem’bTy  shall 
re3xgh~Tn  tl'ie  recess  tin roof.  He 
shall  acklreaa  and  transmit  His  resig- 
nation,' 'in  writing,  to  tlie  governor; 
and  when  any  such  member  shall  resign 
during  any  session,  he  shall  address 
his  resignation,  in  writing,  to  the 
presiding  officer  of  the  house  of 
which  he  is  a member,  which  shall  be 
entered  on  the  journal;  in  which  case, 
and  in  all  cases  of  vacancies  happen- 
ing, or  being  declared,  during  any 
session  of  the  general  assembly,  by 
death,  expulsion  or  otherwise,  the 
presiding  officer  of  the  house  in 
which  such  vacancy  shall  happen  shall 
immediately  notify  the  governor  there- 
of." 

(Emphasis  ours.) 


That  part  of  Section  12858,  supra,  as  emphasized  is 
self-explanatory  and  further  search  of  the  Laws  of  Missouri 
does  not  disclose  any  change  in  the  method  provided  in  this 
section  for  tendering  resignations  by  members  of  the  Legis- 
lature . 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that 
when  a member  of  the  Legislature  desires  to  tender  his  resig- 
nation during  recess  thereof,  the  same  should  be  addressed  to 
the  Governor, 

Respectfully  submitted. 


APPROVED: 


GORDON  P.  WEIR 

Assistant  Attorney  General 


J.  E.  TAYLOR  ... 
Attorney  General 
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SCHOOLS:  County  c our 'i  where  indigent  parents  reside  must  fur 

nish  expenses  of  ohild  in  School  for  the  Deaf. 
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Honorable  Louis  ii olte,  Comptroller 
City  of  St,  Louis 
Department  of  .Finance 
St , Louis,  Mi s s our i 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  official  opin- 
ion from  this  office  on  the  following  question: 

■ • I wcJuld  appreciate  an  opinion  from  you 
on  the  responsibility  of  a County  which 
lias  sent  a child  to  the  School  for  the 
Deaf  and  later,  the  child’s  parents  change 
their  residency  within  the  State  of  Mis- 
souri. Does  the  original  committing  County 
assume  continuous  responsibility  for  the 
teaching  of  the  child  regardless  of  change 
of  residency  of  the  parents  in  Missouri, 
assuming  of  course  that  the  parents  cannot 
pay  for  the  care  and  teaching.” 

article  25,  Chapter  72,  x{,  5.  Mo.  1959,  provides  for  the 
education  of  blind  and  deaf  persons  who  are  residents  of  this 
state. 

ejection  10854  of  said  article  requires  the  parents  or 
other  persons  having  custody  ox*  control  of  deaf  children  be- 
tween the  ages  of  six  and  seventeen  years  to  cause  such  chil- 
dren to  attend  regularly  some  recognized  school  for  the  deaf. 

Section  10856,  h.  8.  do,  1959,  provides  for  the  payment 
of  the  expenses  of  such  education  where  the  parents  or  guard- 
ians of  the  children  referred  to  in  the  previous  paragraph  are 
unable  to  pay  fox*  their  education.  That  section  is  as  follows: 


■ mum 

FILED 


’’Whenever,  upon  petition  of  any  person,  and 
satisfactory  evidence  adduced  to  the  county 
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court  of  tills  state  that  there  is  a blind 
or  deaf  person  residing  in  any  county,  . 

and  such  person  is  entitled  to  the  advan- 
tages of  the  Missouri  school  for  the  blind 
or  the  Missouri  school  for  the  deaf,  and 
the  parents  or  guardians  of  such  persons 
are  unable  to  pay  the  expenses  of  such  per- 
son at  his  proper  school,  the  county  court 
shall  order  him  or  her  sent  to  the  proper 
school,  at  the  expense  of  the  county  for 
his  c 3.o thing  and  traveling  expenses, " 

While  the  language  in  the  above  section  is  somewhat  in- 
definite in  that  it  refers  to  "the  county  court  of  this  state" 
and  a "deaf  person  residing  in  any  county,"  it  is  obvious  from 
a consideration  of  the  entire  section  that  it  was  intended 
that  the  county  court  of  the  county  in  which  the  individual 
involved  has  his  residence  has  the  legal  duty  of  sending  a 
deaf  person  within  the  statutory  age  limits  to  the  Missouri 
Lchool  for  the  Leaf. 


further  confirmation  of  this  view  may  be  obtained  by  a 
consideration  of  Lection  10061  of  the  same  article  pertaining 
to  schools  for  the  blind  and  deaf.  That  section  requires 
that  money  to  assist  blind  students  be  paid  out  of  the  general 
revenue  funds  upon  an  account  verified  by  the  president  of  the 
institution,  "accompanied  by  a certificate  from  the  county  of 
which  said  blind  pupils  are  residents," 

In  your  request,  you  ask  whether  the  change  of  resident) e 
of  the  parents  of  a deaf  child  of  the  proper  school  age,  and 
the  expense  of  whose  education  must  be  borne  by  a county  court, 
affects  the  liability  of  the  county  court  of  the  original  county 
of  residence  for  such  educational  expense. 

There  are  numerous  decisions  of  the  courts  of  this  state 
in  which  the  question  of  the  residence  of  a minor  is  involved 
and,  without  exception,  these  have  followed  the  rule  set  forth 
in  Laoy  v,  ’Williams,  27  Mo.  280,  1.  c.  282: 

"Regularly,  the  domicile  of  the  parents  is 
that  of  their  children,  and  whilst  the  mother 
was  a resident  of  Cedar  county,  a curator  for 
her  children  could  not  be  appointed  by  the 
County  Court  of  folk  county.  This  is  the  only 
safe  rule,  and  the  only  one  that  will  prevent 
confusion  and  conflict  in  the  administration 
of  the  estates  of  minors." 
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As  stated  in  tue  above  quotation,  a variance  from  this 
rule  would  result  in  endless  confusion  in  the  administration 
of  the  affairs  of  the  various  counties  by  the  county  courts. 


CONCLUSION 


It  is,  therefore,  the  conclusion  of  this  office  that  the 
county  court  of  the  county  of  which  a deaf  child  of  ah  a^e  at 
which  he  is  subject  to  compulsory  school  attendance  lav/s  is  a 
resident  is  required  to  furnish  the  necessary  expenses  of  said 
child,  at  the  Missouri  cchool  for  the  Deaf,  where  the  parents 
of  such  child  are  financially  unable  to  furnish  such  expenses, 
and  it  is  our  further  conclusion  that  the  residence  of  such 
child  is  the  residence  of  his  parents. 


Respectfully  submitted , 


ROBUST  L.  HYiXLR 
Assistant  Attorney  General 


APPROVAL: 


77  B.  TAYLOR 
Attorney  General 
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COUNTY  10URTS:  County  courts  have  jurisdiction  to  entertain 

proceedings  for  establishment  and  vacation  of 
public  roads . 


Cop tomb or  18,  194G 
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honorable  Vayne  Norman, 
Pros c ut i ng  A 1 1 orney 
unionvillo , hie s ouri 


boar  fir: 


Blit 


This  is 
a roqn.es 


’in  reply  to  yours 
t for  an  opinion  fr 


of  recent  date  wherein  you  sub- 
orn tills  fi.opartr.iont,  which  request 


r eads  as  follows  t 


"Till  you  kindly  givo  mo  an  opinion  on  the 
following? 

"Y.'hich  court  now  has  jurisdiction  over  es- 
tablishing: or  vacating  public  roads, 

"If  it  is  the  Circuit  Court,  would  the  same 
procedure  be  followed  as  when  the  juris- 
diction was  in  the  County  Courts? 


"I  have  done  considerable  work  on  this  matter 
but  nave  found  little  or  nothing  on  the  point 


other  than  that  I am  of  the  opinion  that  juris- 
diction of  the  matter  was  taken  from  the  County 
Courts  ." 


The  duties  of  the  county  courts  with  respect  to  ostaolish- 

‘ iap  ter 
and. 


;ot  out  in  Article  1,  o. 


ing  and  vacating  puolic  roads  are 
46,  li,  6.  Mo*  1939.  hince  the  procedure  for  establishing 
vacating;  a public  roau  is  similar,  we  will  deal  with  tno 
the  statute  relating  to  the  establishment  of  a public 


oi 


Under  Section  8473,  h«  i>* 
lishment  of  a public  road 


ho.  1939,  the  petition  for  the 
, after  having;  boon  signed  by  th 


3 ary  numoo; 


of  signers,  is  presented  to  the  county  court, 


sections 
road, 
cstab- 
e necos- 
This 
the 


petition  contains  information  relative  to  persons  owning 
lands  through  which  the  road  passes,  the  amount  of  damage  claimed. 
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and.  other  matters  which  are  not  pertinent  to  the  question  hare. 
After  having  made  proof  of  proper  notice  of  the  intention  to 
file  the  petition,  the  county  court  has  jurisdiction  to  enter- 
tain the  petition.  If  a remonstrance  to  the  proposal  has  been 
filed  in  due  time,  the  county  court  considers  the  remonstrance 
along  with  the  petition.  The  county  court,  in  its  duties  in 
connection  with  the  establishment  of  such  road,  passes  upon  the 
question  of  the  public  necessity  of  the  road,  the  expense  of  the 
establishment  and  building  it,  the  amount  of  damages  claimed  by 
the  owners  of  the  land,  and  the  practicability  and  probable 
damages,  if  any,  that  are  claimed.  Then,  if  the  court,  upon  the 
hearing,  finds  the  facts  do  not  justify  the  establishment'  of  the 
road,  the  petition  is  denied.  On  the  other  hand,  if  it  finds 
facts  to  justify  the  establishment  of  the  road,  orders  are  made 
by  the  county  court  accordingly*  In  this  connection,  the  county 
court  makes  a finding  whether  or  not  it  is  necessary  to  establish 
the  road  at  the  expense  of  the  county  or  at  the  expense  of  the 
petitioners,  or  both.  After  the  court  makes  this  finding,  it 
directs  the  county  highway  engineer  to  view,  mark  out  and  survey 
the  road,  and  obtain  other  Information  as  to  relinquishments  and 
claims  of  landowners  through  whose  land  the  road  passes.  The 
engineer  is  also  directed,  to  obtain  a description  by  3oction  and 
subdivision  of  the  lands  of  each  owner  sought  to  be  taken,  and 
also  to  ostimate  tho  cost  of  bridges,  culverts  and  grading  that 
may  be  necessary  on  such  road*  Then  the  law  requires  that  all 
deeds  and  plats  to  such  road  bo  filed  by  the  highway  engineer  in 
the  office  of  the  county  clerk  and  preserved  as  public  records. 

The  deeds  are  recorded  In  the  office' of  the  recorder  of  deeds. 

Under  Section  8476,  R.  S * Mo,  1939,  if  the  landowners  fail 
to  agree  on  the  amount  of  damages  that  they  have  sustained  on 
account  of  taking  of  such  road,  and  they  fail  to  relinquish  the 
right  of  way,,  and  the  county  court  finds  that  tho  road  Is  of  such 
great  public  utility  as  to  warrant  the  establishment  of  thp  same, 
then  the  court  appoints  commissioners  to  view  and  assess  damages. 
These  commissioners,  after  having  performed  their  duties  as  such, 
make  their  report  back  to  tho  county  court.  If  exceptions  are 
taken  to  the  commissioners'  report,  then  the  matter  goes  to  the 
circuit  court,  where  it  may  be  heard  before  a jury. 

Under  Section  8478,  R,  S,  Mo,  1939,  if  no  exceptions  to  the 
commissioners’  report  are  filed,  the  coxmty  court  retains  juris- 
diction, and,  if  payment  of  damages  is  made  in  accordance  with 
the  report  of  the  c ommis si oners , the  court  orders  the  road  estab- 
lished. This  order  and  the  report  of  tho  highway  engineer  are 
recorded  by  the  clerk  of  the  county  court  in  a book  to  be  provided 
and  kept  for  that  purpose. 


o 


ionorau-ic 


ayno 


; o i iiian 


The  foregoing  duties  relative,  to  the  establishment  of  a 
public  road  wore  delegated  to  tho  county  court  by  tho  Legis- 
lature • The  question  here  is  whether  or  not,  under  the  how 
Constitution,  the  county  court  still  retains  jurisdiction  to 
establish  or  vacate  public  roads,  Tho  question  is  raised  be- 
cause cf  tho  fact  that,  -under  Section  1 of  article  V of  the 
Constitution  of  1945 


uproiae  court, 


tho  judicial  powor  of  . tho  state  is  vested 
courts  of  appeals,  circuit  courts,  pro- 


St,  Louis  courts  -of 'criminal  correction,  the  exist- 


in'! mo 
bate  courts 

inp  courts  of  con. son  picas,  magistrates  courts,  ana  municipal 
corporation  courts,.  Tho  source  of  this  section  was  Lection  1, 
Article  VI,  of  tho  Constitution  of  187G,  and  that  section  in- 


c ludod 


nun  cy  courts 


Tils  section  of  the  Constitution  con- 


fers judicial  power-  or  jurisdiction  on  tho  courts  named  in  that 


s action.  In  V o line  21,  C , J , 
the  rule  in  such  cl  3 os  to  bo  : 


8 , , pa go 
seated  as 


188,  Lection 
follows  ; 


124,  we  find 


"Tho  judicial  power  or  jurisdiction  con- 
ferred on  certain  courts  by  some  consti- 
tutional provisions  is  exclusive  in  the 
sense  that  the  grant  thereof  precludes  the 
legislature  from  creating  any  other  courts, 
or  from  conferring  any  additional  juris- 
diction on  such  courts,  or  from  conferring  ' 
all  or  a part  of  such  courts 1 jurisdiction 
on  other  courts.  Thus,  unless  tho  consti- 
tution provides  for  other  courts,  the  speci- 
fication therein  of  courts  which  may  exorcise 
judicial  power  operates  as  a limitation  of 
tho  legislature's  newer  to  create  other 
court 3 * " 


Tho  Gons-ti tuition  does  not  distinguish  between  judicial  powers 
and  quasi  judicial  powers,  and  since  tho  duties  of  the  county 
court  with  respect  to  the  establishment  and  vacation  of  public 
roads  are  both  administrative  or  executive  and  judicial  or  quasi 
judicial,  wo  look  to  the  transcript  of  the  dobatos  of  tho  Consti- 
tutional Convention  for  so  me  information  as  to  tho  intent,  Hhile 
this  information  is  of  comparatively  limited  value,  it  aeons  that 
oui 


mpremo  court  in  State 
has  roforrod  to  debates  of 


in 


i»n 


c ons  t r uc  t i on  of  the 


ox  rol.  v,  Osburn,  147  8.  . (2d)  1065, 

the  Constitutional  Convention  for  aid 
provisions  of  tho  .Constitution,  The 


same  principle  was  applied  in  State  ox  rol,  Montgomery  ot  al,  v, 
bordborg,  193  >->  • • ( ) io , 


this 


In  the  debates  wo  find  that  , ,r 
provision  of  tho  Constitution  b 


Dr ad shaw,  who  was  handling 
;f ore  the  Convention,  made 


honorable  -a no  soraan 


fi. 


itatomonts  to  this  effoct,  pages  1680 


Q'C  ooq. ; 11 1'xlO  CO:.u.dttOG 

with  the  proper  adminis- 
tration of  the  activities  of  the  county."  11 1 think  Senator 
i’hilllps  was  correct  that  tho  committoe  had  in  mind  excepting 
judicial  functions  to  except  what  are  generally  accepted  as 


uici  not  wish,  of  course,  to  interfere 

tho  activities  of  tho  county 


of 

tt 


no  cord 


tho  truly  judicial  functions  going  with  a court 
"Road  matters  are  a part  of  tho  county  bus  moss,"  further  re- 
ferring to  tho  debates  on  this  provision  of  tho  Constitution, 
v;o  find  that  no  delegate  questioned  tho  correctness  of  his  in- 
terpretation of  this  provision  of  tho  Constitution, 


By  Section  7,  Article  VI,  of  tho  Constitution  of  1-..545,  pro- 
vision was  made  for  a county  court,  and  its  duties  wore  proscribed. 
This  section  reads  as  follows; 


"In  each  county  not  framing  and  adopting  its 
own  charter  or  adopting  an  alternative  form 
of  county  government,  there  shall  be  elected 
a county  court  of  three  members  which  shall 
manago  all  county  business  as  proscribed  by 
lav/,  and  keep  an  accurate  record  of  Its  pro- 
ceedings, Tho  voters  of  any  county  may  re- 
duce tho  nusabor  of  members  to  one  or  two  as 
provided  by  law." 


The  source  of  this  section  was  Section  36  of  Article  VI  of 
the  Constitution  of  1375,  The  principal  difference  between  tho 
new  section  and  the  old  section  Is  that,  under  the  Constitution 
of  1075,  county  courts  were  "courts  of  record"  and  they  were 
authorized  to  transact  "such  other  business  as  may  be  prescribed 
by  law,"  It  will  be  noted,  however,  that  this  section  requires 
the  court  to  "keep  an  accurate  record  o£  Its  proceedings 


In  speaking,  of  tho  p 
clausp  of  said  faction  56 
relating  to  county  bus ine 
v,  Cornell,  347  ho,  1164, 


of  tho  county  court,  under  the 


of  Article  VI  of  the  1075  Constitution 
as,  the  Hiss  our  i .Supreme  Court,  In  State 
152  S.  \ . . (2d)  03,  05  (6,7),  said; 


"be  concede  that  tho  county  court  Is  created 
as  a court  of  record  and  its  jurisdiction 
partially  fixed  by  tho  constitution.,  Soctlon 
36  of  ..irticlo  VI  of  the  Hies  our  i Constitution 
Mo.  St.  Ann,  vests  such  court  with  ’jurisdic- 
tion to  transact  all  county  and  such  other 
business  as  may  be  prescribed  by  law. ’ But 
the  authorities  are  uniform  to  tho  effoct 
that  county  courts  possess  only  limited  juris- 
diction, Outs ido  the  management  of  tho  fiscal 
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affairs  of  the  county,  such  courts  possess 
no  powers  except  those  conferred  by  statute. 

State  ox  rol.  v,  Rodman,  270  Mo , 465,  194 
S • W , 260 ; State  ex  rol,  v.  Oliver,  202  Mo, 

App,  527,  208  3,  W,  112," 

If  the  duties  of  the  county  court  with  rospect  to  estab- 
lishment and  vacation  of  public  roads  are  purely  judicial,  then 
tho  foregoing  provisions  of  the  statutes  relating  to  the  estab- 
lishment and  vacation  of  public  roads  under  Section  2 of  the 
Schedule  of  the  Constitution  of  1945,  would  bo  ineffective  after 
July  1,  1946, 

Section  1 of  Article  II  of  the  Constitution  of  1945,  which 
is  the  same  as  Article  III  of  tho  Constitution  of  1875,  provides 
as  follows: 

"The  powers  of  government  shall  be  divided 
into  three  distinct  departments — the  legis- 
lative , executive  and  judicial — each  of 
which  shall  be  confided  to  a separate 
magistracy,  and  no  person,  or  collection  of 
persons,  charged  with  the  exorcise  of  powers 
properly  belonging  to  one  of  those  depart- 
ments, shall  exercise  any  power  properly  be- 
longing to  either  of  the  others,  except  In 
the  Instances  in  this  Constitution  expressly 
directed  or  permitted," 

From  a reading  of  tho  opinions  of  the  courts  relative  to 
the  division  of  powers,  we  find  that  the  courts  have  held  that 
it  is  not  always  easy  to  distinguish  between  the  powers  and 
duties  of  the- various  branches  of  our  government.  In  tho  case 
of  Rhodes  v,  Bell,  230  Mo,  138,  1,  c,  152,  v/e  find  the  following 
statement  of  the  Missouri  3 up re me  Court,  through  Hough,  J»: 

" * # * 'It  Is  not  always  easy  to  distinguish 
between  the  powers  and  duties  which  may,  and 
those  which  may  not,  be  assigned  by  the  Legis- 
lature to  the  several  departments  among  which 
the  Constitution  requires  tho  distribution  of 
the  powers  of  government  to  be  made.  This 
difficulty  has  given  rifee  to  much  litigation, 
and  has  induced  the  courts  to  adopt  very 
liberal  views  in  determining  where  any  power 
not  easily  classified  may  be  properly  lodged. 

In  State  v.  Harmon,  31  Ohio  St.  250,  it  was 
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said.;  "'.hothor  power  in  a given  instance 
ought  to  be  assigned  to  the  judicial  depart- 
wont,  is  ordinarily  determinable  from  the 
nature  of  the  subject  to  which  the  power 
relates*  In  many  instances,  however,  it  may 
appropriately  be  assigned  to  either  of  the 
departments,"  Judge  Cooley,  in  his  work  on 
constitutional  limitations,  speaking  of  the 
division  of  the  powers  of  government,  says; 


"If  it  is  difficult  to  point  out  tho  pro- 
ds e boundary  which  separates  legislative 
from  judicial  duties,  it  is  still  more  diffi- 


cult to  discriminate,  in  particular  cases, 
between  what  is  properly  legislative  and  what 
is  properly  oxacutivo  duty.  The  authority 
that  makes-  tho  laws  has  largo  discretion  in 
determining  the  moans  through  which  they  shall 
be  executed,”  * •<:  *• 


dutios 

public 


1th  this  principle  in  mind , we  will  attempt  to  analyze  the 
of  the  county  court  with  respect  to  establishment  of 
roads  and  determine  which  are  judicial,  quasi  judicial. 


and  which  aro  administrative  or  executive. 


many  of  tho  boards  and  bureaus  of  this  state  perform  quasi 
judicial  functions,  and  those  powers  seem  to  bo  recognized  under 
tho  Constitution.  Section  22  of  Article  V of  the  Constitution  of 
1945  provides  as  follows; 

"All  final  decisions,  findings,  rulos  and 
orders  of  any  admin is fcrat ivo  officer  or 
body  existing  under  the  Constitution  or  by 
law j which  aro  judicial  or  quasi- judicial 
and  affect  private  rights,  shall  be  subject 
to  direct,  roview  by  tho  courts  as  provided 
by  law;  and  such  roview  shall  include  the 
determination  whether  tho  same  aro  authorized 
by  law,  and  in  casos  in  which  a hearing  is 
required  by  lav;,  whether  tho  same  aro  supported 
by  competent  and  substantial  evidence  upon  the 
whole  record," 


The ref or o , it  would  appear 
of  the  now  Constitution  and  the 
tho  fact  that  an  administrative 


from  this  section  that  tho  framers 
pooplo  who  adopted  it  recognized 
officer,  or  body  existing  under 
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the  Constitution  or  by  lav;,  would  pear  form  judicial  or  ouaai- 
juuiclal  f unctions  which  affoet  private  rights  * This  provision 
of  tho  Constitution  would  also  indicate  that  the  rule  announced 

v.  doll,  supra,  was  recognised,  and  that 
encios  could,  under  certain  circuma tancos , 

In  Volume  35, 


in  tho  case  of  ithodes 
tho  adminis trativo  agoncioi 


perform  judicial  or  quasi- judicial  functions* 

Permanent  Ldition,  ’Lords  and  Phrases,  at  page  640,  we  find  the 
term  11  quasi  judicial  functions’*  definod  as  follows; 


•»  when  the  lav;  v * * commits  to  any 
officer  the  duty  of  looking  into  facts  and 
acting  upon  them,  not  in  a v;ay  which  it 
specifically  directs,  but  after  a discretion 
in  its  nature  judicial,  the  function  is 
termed  ‘quasi  judicial.’  •>:-  * -s:-" 


Also  at  page  640, 'v/o  find  this  further  statement  relative 
to -quasi  judicial  functions; 

"Quasi  judicial  functions  aro  those  which 
lie  midway  between  the  judicial  and  minis- 
terial ones.  The  linos  separating  thorn 
from  such  as  arc  thus  on  their  two  sides 
are  necessarily  indistinct;  but,  in  goneral 
terras,  when  tho  law,  in  words  or  by  implica- 
tion, commits  to  any  officer  tho  duty  of 
looking  into  facto  and  acting  upon  them,  not 
in  a way  which  it  specifically  directs,  but 
after  a discretion  in  its  nature  judicial, 
tho  function  is  termed  ‘quasi  judicial,'  Bair 
v.  Struck,  74  P.  69,  71,  £9  font.  45,  63  L.R.A. 

481,  citing  Mochem,  Pub*  Off.  See*  637;  Dish. 

Hon-Cont.  Law,  Sections  735,  786;  People  ex  rol. 

School  List.  ho.  5 in  Mineral  County  v.  Van 
horn,  77  P.  970,  982,  20  Colo,  App.  215,  quoting 
with  approval  fish.  Hon-Cont,  Lav/,  Sections  705, 

706," 

If  tho  establishment  of  a public  road  is  purely  county  busi- 
ness, then,  under  Article  VI  of  Section  7 of  tho  Constitution, 
there  would  be  no  question  but  that  the  county  court  would  have 
jurisdiction  to  perform  those  duties.  Again  referring  to  the 
statutes  we  find  that  they  require,  (1)  the  petition  for  the 
establishment  of  tho  road  to  be  signed  by  twelve  froe-holdors  out 
of  the  municipal  township  or  townships  through  which  the  proposed 
road  may  run,,  three  of  whom  shall  be  in  immediate  .neighborhood, 

(2)  it  shall  specify  the  proposed  beginning,  course,  and  termination 
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thereof,  (0)  ohall  be accompanied  by  all  homos  of  persons  owning 
land  through  which  said  road  shall  run,  (4)  the  amount  of 
damages , If  any,  claimed  by  thorn,  so  far  as  can  bo  ascortalnod, 
(5)  the  names  of  those  who  aro  willing  to  give  the  right  of  way 
for  the  proposed  road,  faction  8474,  it,  8,  LIo.  1939,  ’ requires 
tho  posting  of  handbills  giving  notice  of  the  intondod  applica- 
tion for  tho  os  tab'll  aliment  of  the  road. 


Under  doction  847b,  it,  S,  Ho,  1939,  after  tho  petitioners 
have  made  proof  of  tho  posting  of  tho  notices,  if  no  f onions  trance 
is  filed,  and  if  the  petitioners  give  tho  right  of  way  for  thox 
proposed  road  or  pay  into  tho  county  treasury  an  amount  of  money 
equal  to  tho  whole  amount  of  damages  claimed  by  tho  landowners 
through  whoso  land  said  proposed  road  would  run,  the  court  must, 
without  discretion  to  do  otherwise,  open  said  road.  Under  this 
provision  of  tho  law,  tliero  is  no  euostion  but  that  tho  court 
performs  merely  a ministerial  function,  and  does  not  exercise  any 
discretion,  o do  not  think  that  there  is  any  question  but  that 
this  provision  of  the  act  is  not  in  conflict  with  tho  provision 
of  the.  1945  Constitution  which  takes  away  from  the  county  court 
judicial  functions. 

If  a remonstrance  is  filed  to  the  petition  for  tho  estab- 
lishment of  the  road,  then  the  county  court  is  required  to  hear 
witnesses  and  pass  upon  the  question  of  the  public  necessity, 
practicability  and  probable  damages,  if  any  claimed  by  tho  owner 
of  the  land  through  which  it  is  proposed  to  establish  such  road. 
The  court  must  also  investigate  as  to  tho  expons o of  establish- 
ing and  building  a road.  Including  bridges  and  culverts. 


Then,  If  the  court,  on  a hearing,  finds  that  the  facts  of 
tho  case  do  not  justify  tho  establishment  of  the  road  at  the 
expense  of  tho  county  or  the  petitioners,  proceedings  are  dis-. 
missed.  On  the  other  hand,  if  it  finds  that  tho  facts  justify 
tho  establishment  of  tho  road,  either  at  tho  expense  of  tho  county, 
or.  at  tho  expense  of  tho  petitioners,  or  both.  It  makes  an  order 
accordingly.  The  law  further  provides  that  if  tho  court  finds  it 
necessary’  to  establish  the  road  at  the  expons o of  tho  county,  or 
if  it  too  found  necessary  to  establish  tho  road  either  wholly  or 
partially  at  tho  expense  of  tho  petitioners  and  tho  petitioners 
pay  into  the  county  treasury  within  the  time  fixed  by  the  court,. 


tho  probablo  amount  of  tho  damages  to  the  use  of 


owners  of  tho 


said  lands,  then  tho  court  makes  an  order  directing  the  onginoer 


to  (1)  view,  mark  out,  and 
quishmonts  of  the  right  of  wa 
of  land,  through  which  the  ronci 


it  * 


tho  road,  (2)  take  all  rolin- 
(3)  take  tho  names  of  all  owners 
runs,  (4)  tho  names  of  thoso  who 


Honorable  ayno  Norman  - 9 


ha vo  not  given  or  will  not  give  -tho  right  of  way,  (5)  and  the 
amount  ox*  doma  :os  claimed  by  each  ono  separately,  together  with 
the  dencription  by  section  and  subdivision  thereof,  and  (6)  tho 
engineer * s estimate  of  tho  cost  of  tho  bridges,  culvorta  and 
grading  that  may  be  necessary,  Tho  englnoor  Is  required  to  re- 
port his  proceedings  to  tho  court  within  a time  prescribed  by 
tho  court,  'Tho  section  further  provides  that,  if  it  shall  appear 
from  tho  report  of  tho  ongineor,  the  right  of  way  has  boon  se- 
es urod,  tho  deeds  hnvo  boon  filed,  and  that  tho  damages  claimed  do 
not  exceed  the  amount  offered  by  the  court  or  deposited  by  tho 
petitioners,  tho  court  without  exorcising  any  discretion  must 
order  tho  road  established ♦ 


foot  ion  047G,  11,  b,  Mo.  1939,  makes  provision  for 
p ointment  of  commissioners  in  case  tho  landowners  fail  to  agree 
to  tho  amounts  fixed  by  the  court  as  damages  for  talcing  the  land 
for  road  purposes  • Those  c omuls o .1  ono r a view  tho  premises  taken, 
assess  damages,  if  any,  and  .report  back  to  tho  county  court.  If 
exceptions  are  taken  to  the  report  of  the  commissioners , tho 
county  court  has  no  further  jurisdiction  in  tho  premises , If  ex- 
ceptions are  not  taken,  then  the  court  enters  tho  order  establish- 
ing the  road,  and  provides  for  the  payment  of  the  damages,  if  any, 
as  fixed  by  the  commissioners « Those  duties  would  seem  to  be  busi- 


ness functions  of  the  county  and  within  tho  classification  con- 
templated by  Meet ion  7 of  Article  VI  of  the  Constitution  of  1945, 


from  tho  foregoing,  it  will  be  seen  that  the  county  court 
does  perform  some  judicial  functions  In  the  procedure  providing 
for  the  establishment  and  vacation  of  public  roads.  However,  we 
think  that  the  duties  of  tho  county  court  v/ith  respect  to  the 
establishment  of  public  roads  are  quasi  judicial  and  administra- 
tive, and  that  there  is  as  much,  or  more,  ” county  business”  in 
the  establishment  of  a public  road  than  there  is  judicial  function. 


A rule  on  the  construction  of  the  constitutional  provision 
relating  to  tho  legislative,  executive  and  judicial  departments  of 
government  is  stated  in  State  ox  rel.  Lionborger  v,  Tollo,  71  Mo. 
645.  The  substance  of  that  rule  is  that  limitations  of  the  article 
relative  to  the  divisions  of  tho  government  are  liberally  construed 
when- it  is  not  easily  determined  whore  the  power  may  bo  lodgod. 

bo  recognize  the  fact  that  there  is  some  doubt  as  to  whether 
or  not  tho  duties  of  the  county  court  with  respect  to  fclio  - estab- 
lishment of  public  roads  are  judicial.  However,  that  Is  debatable. 
Applying  the  rule  that  M tho  court  resolves  all  doubts  in  favor  of 
tho  constitutionality  of  a statute,  and  its  unconstitutionality 


\ 

honorable  \ a;- no  Norman  - 10 


must  appear  beyond  a reasonable  doubt  before  it  will  bo  declared 
unconstitutional,"  then  the  statutes  relative  to  the  establish- 
ment of  public  roads  could  bo  upheld  under  the  1945  Constitution 
by  holding  that  the  functions  of  the  county  court  relative  to 
the  establishment  of  such  roads  are  not  purely  judicial,  but  are 
both  quasi  judicial  and  are  county  business* 


Conolus ion 


Prom  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  county  courts  have  authority  under  the  nov;  Constitution 
and  Article  1,  Chapter  46,  R,  5*  ho,  1939,  to  establish  and  vacate 
public  roads  * 


Aospectf  ul ly  s ubrn i 1 1 e d , 


TYKE  V;,  BURTON 
Assistant  Attorney  General 


APPROVED j 


J,  E,  TAYLOR 
Attorney  General 
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CONTINGENT  FUND  OF 
PROSECUTING  ATTORNEYS 
COUNTIES  OF  FIRST  CLASS: 

CONSTITUTION: 


Section  13470,  R.S.  MS,.  1,939,  in- 
consistent with  Article^' "VI,  Section 
13,  Constitution,  1945,  therefore, 
ineffective  after  July  1,  1946. 


July  26,  1946 


Honorable  Michael  V?,  0*Hern 
Prosecuting  Attorney 
Jackson  County 
Courthotise 

Kansas  City,  Missouri 


Dear  Sir: 


~‘0 


We  hereby  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads  as  follows: 


"I  would  like  to  get  a little  information 
concerning  the  contingent  fund  of  the 
office  of  the  Prosecuting  Attorney  of 
Jackson  County,  Missouri,  and  I am  of  the 
opinion  that  Section  13470,  Revised  Statutes 
of  Missouri  .1939  applies  to  Jackson  County. 

"At  the  present  time  there  is  probably 
$600.00  in  the  contingent  fund  and  on  July 
8th,  there  la  a murder  case  especially  Set 
in  this  county  before  Judge  Broaddus  and 
it  is  a case  that  will  require  considerable 
expense  in  bringing  witnesses  from  different 
parts  of  the  country, 

"Today  I was  informed  by  Mr,  Kirby,  County 
Treasurer,  that  he  was  of  the, opinion  that 
on  and  after  July  1st  of  this  year  no  checks 
would  be  honored  on  this  contingent  fund. 

If  this  is  true,  it  will  certainly  handicap  ( 
this  office  In  the  preparation  of  this  very 
important  trial. 

“Would  you  kindly  let  me  know  at  once  if  in 
your  opinion  under  the  existing  circumstances 
that  the  County  Treasurer  would  be  justified 
in  refusing  to  honor  our  checks,  I might 
state  for  your  benefit  that  the  County  Treasur- 
er has  no  intention  In  any  way  of  tying  the 
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handa  of  ray  office  but  he  does  not  want 
to  honor  the  checks  If  the  law  prohibits 
him  of  doing  it  after  July  let# 

"Would  you  let  me  know  what  your  opinion 
la  concerning  this  matter," 


Section  13470,  R.S#  Mo#  1939,  referred  to  in  your  request, 
provides : , 


"The  treasurer  of  aald  county  shall  set 
aside  the  prosecuting  attorney’s  fees,  so 
turned  into  the  treasury  of  said  county, 
to  be  used  as  a contingent  fond  for  the 
prosecuting  attorney  for  the  payment  of 
the  Incidental  expenses  in  bringing  parties 
and  witnesses  from  other  states  or  counties 
and  in  properly  preparing  cases  for  trial, 
attending  trial  on  changes  of  venue,  attend- 
ing at  the  taking  of  depositions,  in  print- 
ing briefs,  and  appearing  before  the  appellate 
courts  of  the  state,  and  generally  such  ex- 
penses as  he  may  be  put  to  in  the  proper  and 
vigorous  prosecution  of  the  duties  of  his 
office#  Such  fund  shall  be  paid  out  as  needed 
to  the  prosecuting  attorney  by  the  said  county 
treasurer  out  of  said  fund  in  the  treasury  of 
said  county,  not  exceeding  two  thousand  five 
hundred  dollars  in  any  year,  upon  warrant  of 
the  prosecuting  attorney,  approved  and  signed 
by  the  judges  of  the  criminal  court  of  said 
county#  At  the  end  of  each  year  said  county 
treasurer  shall  pay  into  the  general  revenue 
fund  of  said  county  any  balance  that  may  be 
in  his  hands  from  fees,  so  collected,  ex- 
ceeding the  sum  of  one  thousand  dollars #" 

The  problem  presented  is  this— Is  Seotlon  13470,  R.S#  Mo# 
1959,  effective  after  July  1st  so  that  the  Treasurer  of  Jaokson 
County  should  continue  to  honor  the  warrants  of  the  Proseouting 
Attorney  drawn  on  the  contingent  fund  provided  for  therein? 
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In  order  to  arrive  at  the  solution  to  thia  question,  we 
must  determine  whether  this  section  is  consistent  with  the 
Constitution  of  Missouri,  1945.  If  it  is  inconsistent.  Section 
2 of  the  Schedule  of  that  Constitution  causes  Section  13470/ 
R.S,  Mo,  1939,  to  he  Ineffective,  Section  2 of  the  Schedule 
provides : 


"All  laws  In  force  at  the  time  of  the 
adoption  of  this  Constitution  and  con- 
sistent therewith  shall  remain  in  full  ' 
force  and  effect  until  amended  or  repealed 
hy  the  general  assembly.  All  laws  incon- 
sistent with  this  Constitution,  unless 
sooner  repealed  or  amended  to  conform  with 
this  Constitution,  shall  remain  In  full 
force  and  effect  until  July  1,  1946," 


The  particular  section  of  the  Missouri  Constitution  of 
1945  with  which  we  are  immediately  confronted  is  Article  VI, 
Section  13;  wherein  it  Is  stated* 


"All  state  and  county  officers,  except 
constables  and  justices  of  the  peace, 
charged  with  the  investigation,  arrest, 
prosecution,  custody,  care,  feeding, 
commitment,  or  transportation  of  persons 
accused  of  or  convloted  of  a criminal 
offense  shall  be  compensated  for  their 
official  services  only  by  salaries,  and 
any  fees  and  charges  collected  by  any 
such  officers  in  »uch"~caasB  shall  he  paid 
into  the  peneraT  revenue  fund  enElliTea  to 
receive  the  same,  as  provided  hy1  Taw,""  lEny 
fees  earned'  by1  any  such  officers  In  civil  . 
matters  may  be  retained  by  them  as  provided 
by  law,"  (Underscoring  ours.) 


In  the  application  of  this  latter  constitutional  provision 
we  must  determine  the  status  of  the  contingent  fund  referred 
to  in  Section  13470,  R.S,  Mo,  1939,  supra.  This  particular 
fund  has  never  received  an  Interpretation  in  the  courts  of  our 
state.  In  our  search  for  a definition  of  this  type  of  fund,  we 


Hont  Michael  W.  O'Hera 


-4‘ 


have  gone  to  other  jurisdictions,  and  find,  in  the  case  of 
First  National  Bank  of  Norman  v,  City  of  Norman,  75  P,  (2d) 
1109,  1,  c*  1110,  182  Okla,  7,  the  following  statement! 


"In  general  terms,  where /Such  funds  exist, 
a contingent  fund  is  ordinarily  a fund  which 
is  set  up  from  which  to  pay  items  of  expense 
which  will  necessarily  arise  during  the  year, 
hut  which  cannot  appropriately  he  class if led 
under  any  of  the  specif ie  purposes  for  which 
other  taxes  are  levied,  1 Pope* a Legal  Def- 
initions, 273;  People  v,  Cairo,  V*  & G*  Ry, 
Co,,  247  111,  360,.  363.  93  N,E.  405.  See, 
also,  McQuillin  on  Municipal  Corporations, 
vol,  5,  Sec,  2179;  State  v,  Kurtz,  110  Ohio 
St,  332,  144  N.E.  120}  Mitchell  v.  St.,  Paul, 
114  Minn,  141,  130  N,W,  66}  Heston  v.  At- 
lantic City,  93  N.J.L.  317,  107  A.  820. H 


In  view  of  this  definition,  which  is  supported  by  the 
authorities  cited  therein,  we  conclude  that  the  contingent 
fund  established  by  Section  13470,  R.S.  Mo*  1939,  does  not 
constitute  a part  of  the  general  revenue  fund,  since  It 
cannot  appropriately  be  classified  under  ahy  of  the  speoifio 
purposes  for  which  other  taxes  are  levied.  Having  thus 
concluded,  we  hold  that  Section  13470,  R.S,  Mo,  1939,  is  in 
conflict  with  Article  VI,  Section  13,  Constitution  of  Missouri 
of  1945j  and,  under  the  operation  of  Section  2 of  the  Schedule 
it  is,  therefore,  ineffective  after  July  1,  1946,  The  fees 
collected  fey  the  office  of  the  prosecuting  attorney  of  Jackson 
County  should  he  paid  into  the  general  revenue  fund*  , The 
County  Treasurer  of  Jackson  County  should,  therefore,  not  con- 
tinue to  honor  the  warrants  of  the  Prosecuting  Attorney  which 
were,  prior  to  Jhly  1,  1946,  payable  from  the  contingent  fund 
as  provided  in  Section  13470,  R.S,  Mo.  1939, 

\ 

Although  we  believe  the  above  is  sufficient,  we  will 
point  out  artother  discrepancy  between  Section  13470,  R.S,  Mo. 
1939,  and  the  Constitution  of  Missouri,  1945,  Artlole  VI, 
Section  8,  thereof  provides! 


"Provision  shall  be  made  by  general  laws 
for  the  organization  end  classification  of 
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countiea  except  as  provided  in  this  Con- 
stitution* Hie  number  of  classes  shall 
not  exceed  four,  and  the  organisation  and 
powers  of  each  class  shall  be  defined  by 
general  laws  ao  that  all  counties  within 
the  same  class  shall  possess  the  same 
powers  and  be  subject  to  the  same  restric- 
tions* A law  applicable  to  any  county  shall 
apply  to  all  counties  in  the  class  to  which 
such  county  belongs**  > 


It  is  to  be  noted  that  Section  13470  commences,  **The  - 
treasurer  of  said  county  * * *,B  which  refers  baek  to  ' 
Section  13467,  Laws  of  Mo*  1941,  page  533,  Section  1,  which 
provides  in  part*  "In  all  counties  in  this  state  which  now 
have  or  which  may  hereafter  have  a population  of  not  less 
than  350,000  nor  more  than  750,000  inhabitants  according  to 
the  last  preceding  Federal  decennial  census  * * e," 

By  virtue  of  the  mandate  laid  down  by  Article  VI,  Sec- 
tion 8,  supra,  the  Legislature  had  enacted  House  Bill  No* 

476  classifying  counties  by  evaluation.  Any  law  applicable 
to  one  county  of  a particular  class  is  also  applicable  to 
all  other  counties  of  that  class*  Section  13470  does  not 
fall  within  any  of  the  classes  so  established,  since  it  is 
based  upon  population  rather  than  evaluation,  and  is,  there- 
fore, Ineffective*  Jackson  County  is  now  a county  of  the 
first  class  for  legislative  purposes,  and  a law  applicable 
to  counties  of  a certain  population  does  not  meet  the  dietates 
of  Article  VI,  Section  8,  Constitution  of  Missouri,  1945* 


CONCLUSION 


It  is  the  opinion  of  this  department  that  Section  13470, 
R*S,  Mo*  1939,  is  inconsistent  with  Article  VI,  Section  13, 
Constitution  of  Missouri,  1945 j and,  applying  Section  2 of 
the  Schedule,  Constitution  of  Missouri,  1945,  is  ineffective, 
after  July  1,  1946* 


t; 


Hon.  Michael  W.  0*Hem  -6- 


It  is  our  further  opinion  that  Section  15470,  R*S»  Mo*  * 
1939,  is  ineffective,  since  it  does  not  meet  the  dictate*  of 
Article  VI,  Section  8,  Constitution  of  Missouri,  1945,  and 
House  Bill  No.  476  enacted  by  the  63rd  General  Assembly. 


Respectfully  submitted. 


J*  MARTIN  ANDERSON 
Assistant  Attorney  General 


APPROVED* 


tf.r  E.  fcAVtOft 
Attorney  General 
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HIGHWAY  DEPARTMENT:  The  legislature  may  regulate  the  Highway  De- 
' ' partment  in  any  way  which  is  not  inconsistent. 

with  the  limitations  imposed  upon  the  legis- 
lature by  the  constitutional  provisions  of 
the  state  or  nation. 


August. 13,  1946 


Honorable  Daniel  O’Bryan, 

Representative 
House  of  Representatives 
Jefferson  City,  Missouri 

Dear  Mr*  O’Bryan: 

In  your  recent  request  for  an  opinion  you  asked  the 
following  questions: 

’’Will  you  please  advise  me  of  the  meaning 
of  Section  30,  Artiole  4,  1945  Constitution 
of  Missouri,  wherein  is  stated  Shall 

be  credited  to  a special  fund  and  stand 
appropriated  without  legislative  action  for 
the  following  purposes,  and  no  other*.,” 

"The  meaning  of  this  clause  has  always 
bothered  me*  Does  it  mean  that  the  High- 
way Department  is  independent  of  the  legis- 
lature, or  Just  what  does  it  mean?  I anl 
a member  of  the  Appropriation  Committee 
and  would  like  to  have  this  matter  clari- 
fied. 

"I  understand  that  there  has  been  no  audit 
of  the  Highway  Department.  Has  the  legis- 
lature no  inherent  power  to  regulate  this 
department? 

"I  would  appreciate  it  if  you  would  inform 
me  fully  on  this  matter," 

In  your  letter  you  quoted  a portion  of  Section  30, 

Article  IV  of  the  Constitution  of  1945,  and  then  asked  the 
following  two  questions: 

(1)  "Does  it  mean  that  the  Highway  Depart- 
ment is  independent  of  the  legislature, 
or  just  what  does  it  mean?" 

(2)  "Has  the  legislature  no  inherent  power 
to  regulate  this  department?" 

The  nature  of  these  questions  is  so  similar  that  an  answer 
to  one  will  be  an  answer  to  the  other. 
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Seetion  30,  Article  IV,  Missouri  Constitution  for  1945, 
provides,  in  part,  as  follows* 

"Sec*  30.  Source  and  Application  of  High- 
way Funds. --For  the  purpose  of  constructing 
and  maintaining  an  adequate  system  of 
connected  state  highways  all  state  revenue 
derived  from  highway  users  as  an  incident 
to  their  use  or  right  to  use  the  highways 
of  the  state,  including  all  state  license 
fees  and  taxes  upon  motor  vehicles,  trailers, 
and  motor  vehicle  fuels,  and  upon,  with 
respect  to,  or  on  the  privilege  of  the 
manufacture,  receipt,  storage,  distribu- 
tion, sale  or  use  thereof  (excepting  the 
sales  tax  on  motor  vehicles  and  trailers, 
and  all  property  taxes,)  less  the  cost, 

(1)  of  collection  thereof,  (2)  of  maintain- 
ing the  commission,  (3)  of  maintaining  the 
highway  department,  (4)  of  any  workmen’s 
compensation,  (5)  of  the  share  of  the  high- 
way department  In  any  retirement  program 
for  state  employees  as  may  be  provided  by 
law,  (6)  and  of  administering  and  enforc- 
ing any  state  motor  vehicle  laws  or  traffic 
regulations,  shall  be  credited  to  a special 
fund  and  stand  appropriated  without  legisla- 
tive action  for  the  following  purposes,  and 
no  otherx  * # 

In  Volume  7,  Missouri  Digest,  under  "Constitutional  Law 
Key  13,  the  following  rules  are  founds 

"Where  the  meaning  of  the  Constitution  is 
plain  and  unequivocal,  and  its  Intent  clear 
and  unmistakable,  the  courts  have  nothing  to 
do  with  the  policy  of  the  rule  established, 
but  must  accept  the  spirit  of  the  rule  as 
well  as  its  letter,  and  enforce  it  as  if 
they  believed  in  its  wisdom.— McGrew  v. 

Missouri  Pac.  Ry.Co,,  132  S.  W.  1076,  230 
Mo.  496;  Id.,  166  S,  W.  1033,  258  Mo.  23. 

"In  construing  provisions  of  Constitution 
intent  of  instrument  is  paramount  .—State 
ex  rel.  Harry  L.  Hussmann  Refrigerator  Sc 
Supply  Co.  v.  City  of  St.  Louis,  5 S»  W, 

(2d)  1080,  319  Mo.  497,  followed  in  State 
ex  rel.  Rosebrough  Monument  Co.  v.  Same, 

11  S.  W.  (2d)  1010." 
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As  to  the  meaning  of  the  language  used  in  the  constitution 
hy  the  framers,  the  judiciary  has  laid  down  the  following  rule 
for  guidance  in  interpretation,  The  general  rule  is  announced 
as  follows! 

"In  construing  the  language  of  a constitution, 
the  words  used,  unless  they  are  technical,  are 
to  be  understood  in  their  usual  and  ordinary 
sense*— (1912)  State  ex  rel.  Barrett  v.  Hitch- 
cock, 146  S.  W.  40,  241  Mo.  433;  (1915)  State 
ex  rel.  and  to  Use  of  Buck  v.  St.  Louis  & S. 

F.  R.  Co.,  174  S.  W.  64,  263  Mo.  689." 

Applying  those  two  rules  to  the  above  quoted  section  of  the 
constitution  it  is  apparent,  as  stated  in  the  constitutional 
provision  quoted  supra,  that  a special  fund  is  set  up  over  which 
there  is  no  legislative  control  as  to  the  appropriation  of  said 
fund;  and  in  addition  the  said  constitutional  provision  provides 
its  own  limitation  that  the  fund  is  to  be  used  for  stated  pur* 
poses  and  no  others.  Furthermore,  said  constitutional  provision 
specifically  provides  for  the  sources  of  said  fund.  Read  with 
the  intent  found  in  the  provision,  and  giving  the  language  its 
ordinary  meaning  as  is  required  by  the  judicial  decisions,  there 
should  be  no  confusion  to  what  the  provision  provides  for.  It 
may  be  that  there  is  some  confusion  because  of  Section  36, 
Article  III,  of  the  Constitution  for  1945,  which  requires  that: 

"Limitation  of  Withdrawals  to  Appropriations— 

Order  of  Appropriations ♦--All  revenue  collected 
and  moneys  received  by  the  state  shall  go  into 
the  treasury  and  the  general  assembly  shall  have 
no  power  to  divert  the  same  or  to  permit  the 
withdrawal  of  money  from  the  treasury,  except  in 
pursuance  of  appropriations  made  by  law.  All 
appropriations  of  money  by  successive  general 
assemblies  shall  be  made  in  the  following  order: 

-a  # 

The  distinction,  however,  is  that  the  fund,  under  Section 
30,  Article  IV  of  the  Constitution  of  1945,  is  a special  and 
distinct  fund  and  is  outside  the  legislative  power  to  control. 

Answering  your  two  questions  stated  above,  it  is  necessary 
to  construe  the  constitution  as  to  whether  or  not  it  is  a 
grant  or  limitation  of  powers.  Affirmative  decisions  of  this 
state,  holding  that  the  state  constitution  is  not  a grant  of 
power,  but  is  a 'limitation  on  the  legislative  power,  can  be 
found  in  Volume  7,  Missouri  Digest,  Section  26,  in  which  the 
specific  statement  of  the  rule  is  found: 
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"A  state  constitution  is  not  a grant  but  a 
limitation  on  legislative  power,  so  that  the 
Legislature  may  onset  any  law  not  expressly 
or  inferentially  prohibited  by  the  Constitu- 
tion of  the  state  or  nation. — (1901)  Ex  parte 
Roberts,  65  S.  W.  726,  166  lio,  207}  (1905) 

State  ex  rel.  Henson  r.  Sheppard,  91  S.  W. 

477,  192  Mo.  497;  (1910)  Mo  Crew  v.  Missouri 
Hy«  Co.,  132  S.  W*  1076,  230  Mo.  496; 

Id.,  166  S.  W.  1033,  253  Mo.  23;  (1918) 

Harris  v.  William  R.  Compton  Bond  St  Mort- 
gage Co.,  149  S.  W.  603,  244  Mo.  664;  (1913) 

State  v.  St.  Louis,  X.  M.  6s  S.  By.  Co.,  162 
S.  W.  144,  255  Me.  648;  (1916)  State  ex  rel. 

Moberly  Special  Road  Diet.  t.  Burton,  182 
S.  W.  746,  266  Xo.  711;  State  ex  rel.  Colum- 
bia Special  Road  Diet.  v.  Johnson,  182  S.  W. 

760;  Williams  v.  United  States  Express  Co., 

184  S.  W.  1146J  (1917)  State  ex  rel.  Rhodes 
v.  Public  Service  Commission  of  Missouri, 

194  S.  W.  287,  270  Uo.  547;  (1918)  Ludlow- 
Saylor  Wire  Co.  v.  Woolbrinck,  205  S.  W. 

196,  275  Mo.  559." 

In  other  words,  the  legislature  may  regulate  the  Highway 
Department  in  any  way  that  is  not  prohibited,  either  expressly 
or  by  inference,  by  the  Constitution  of  the  State  of  Missouri 
or  the  nation. 

Applying  that  rule  to  Section  30,  Artiole  17,  the  legis- 
lature ehall  have  no  power  to  destroy  said  "special  fund” 
created  by  said  section  of  the  Constitution,  or  require  that 
there  be  a legislative  enactment  for  the  appropriation  out 
of  eald  fund,  but  legislative  enactments  may  be  applied  to  the 
fund  not  lneonsietent  with  the  constitutional  limitations. 

Further  illustrations  of  the  limltatione  imposed  upon  the 
Legislature  as  to  regulating  the  Highway  department  may  be  found 
in  the  annotations  of  Section  44a,  Art.  4,  of  the  Constitution 
of  1875,  which  section  is  in  substance  like  the  one  under  con- 
sideration. There  specific  eaaca  note  the  extent  of  the  Legis- 
lature’ e powers.  Section  44a,  Artiole  4,  was  an  amendment  to 
Section  44,  and  was  adopted  November  6,  1928,  A case  of  especial 
interest  was  State  sx  rel.  McKinley  Pub.  Co.  v»,  Haekmann,  282 
8.  W.  1007,  314  Mo.  33,  wherein  the  Court  held: 
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"This  scot ion,  (section  44*  Art.  4)  before  1988 
amendment , held  not  to  appropriate  without 
legislative  notion  money  to  pay  mai ntomnaoo  ex- 
pense of  state  highway  commission."  (insert 
ours). 

That  express  reeognltlon  by  the  Court  in  the  Beckmann  ease,  supra, 
that  the  Constitution  may  make  provision  for  the  appropriation 
of  funds  that  do  not  earns  under  the  Legislature’s  control  is 
evident.  However,  the  power  arose  by  virtue  of  an  amendment  and 
did  not  come  by  reason  of  Seetlon  44  alone.  As  in  the  present 
seetlon.  Section  30,  Article  IV,  Constitution  of  1945,  the  pro- 
vision far  ths  appropriation  of  funds  without  Lsgislatlvs  control 
is  provided  for.  With  this  limitation  upon  the  Legislature, 
the  Legislature  cannot  require  that  the  funds  be  disbursed  only 
with  their  permission  or  authority.  It  is  a mattsr  for  tha  High- 
way Commission  to  determine. 

further,  we  would  like  to  point  out,  in  the  Haokmann 
ease,  supra,  that  the  court,  in  analyzing  Article  IV,  Section  44A, 
Constitution  of  1875,  pointed  out  that  the  Highway  Commission  is 
to  ba  maintained  from  public  or  state  revenues.  At  1.  c.  10011, 
the  oourt  said: 

"The  money  out  of  which  the  highway  commission  is 
to  be  maintained  la  ai  much  public  or  state  reve- 
nue as  any  money  coming  into  the  state  treasury 
from  any  source.  Whether  it  ie  called  motor  ve- 
hicle registration  fees,  license  fees,  or  a tax 
(all  of  which  designations  are  used  in  section  44a 
of  article  4 of  the  Constitution,  vide  Laws  1981, 

1st  Ex.  Sass.  p.  198),  or  by  any  other  name,  It  Is 
a tax  levied  by  the  state  upon  the  right  of  motor 
vehicles  to  use  the  public  streets  and  highways  of 
the  state.  It  is  not  only  levied  by  the  state, 
but  is  collected  by  it,  and  paid  directly  from  the 
motor  vehicle  owners  into  the  state  treasury  (Laws 
1981,  1st  Xx.  Ssss.  p.  104,  9.  88).  Ths  stats, 
thwrefore,  is  lnterestsd  in  what  use  is  made  of 
revenue  from  that  source . So  much  is  it  inter- 
ested that  the  people,  la  amending  the  Constitu- 
tion (soetion  44a  of  artiolo  4,  supra),  dee la rad 
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that  all  such  taxes  recsivsd  by  tba  stats,  Isaa 
tbs  costa  of  maintaining  tbs  stats  highway  o om- 
nia al  on.  should  stand  appropriated  without 
legislative  action  for  and  to  tho  payment  of  the 
principal  and  interest  of  certain  state  bonds 
and  the  accumulation  of  a sinking  fund  therefor. 

To  say*  therefore,  that  the  state  la  not  inter- 
ested, and  vitally  interested,  in  the  amount  to 
he  taken  from  this  fund  for  the  maintenance  of 
the  highway  -lonr  lBalon  is  not  in  accord  with 
the  people's  action  in  amending  the  Constitu- 
tion and  that  of  the  legislature  in  creating 
the  commission.” 

A reading  of  Section  90,  Artlele  IT,  of  the  Conatltu- 
tion  of  1949,  will  disclose  that  the  same  situation  sxlsta  today 
in  relation  to  the  Highway  Commission  as  existed  at  ths  tlms  of 
the  Haokmann  caee.  In  othar  words,  Section  SO  sets  up  a special 
fund  fey  particular  purposes  which  may  be  approprlatad  without 
legislative  action.  Tunde  for  all  other  purpoaaa  are  subjeet  to 
legislative  action.  Under  Article  XT,  Section  SO  (8)  it  is 
provided  that  the  maintaining  of  the  Highway  Commission  is  a 
purpose  other  then  those  purposes  particularly  enumerated  whose 
funds  are  not  subject  to  legislative  appropriation. 


CONCLUSION 

* 

Therefore,  it  is  the  opinion  of  this  department,  that  the 
legislature  say  regulate  the  Highway  Department  in  any  way  whioh 
la  not  Inconsistent  with  the  limitations  imposed  upon  the  legis- 
lature by  the  Constitutional  provisions  of  ths  stats  or  nation* 


Respectfully  submitted. 


WILLIAM  C,  BLAIR 
Assistant  Attorney  General 


APPROVED: 


I*  E.  TAILOR 
Attorney  General 
WCS:de 
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Coroner  and  employees  of  Jackson  County 
entitled  to  charge  fee  and  retain  same  for 
rendering  unofficial  duties  not  incompatible 
with  statutory  duties* 


Honorable  Michael  W.  O’Hem 
Prosecuting  Attorney 
Jackson  County 
Kansas  Git j>  Missouri 


Hear  Sir: 


This  will  acknowledge  receipt  of  your  recent  request  for 
an  opinion  which  reads* 

"Dr*  James  C.  Walker,  Coroner  of  Jackson 
County,  Missouri,  has  requested  me  to  ask  for 
an  opinion  from  your  office  concerning  the 
allowance  of  feos  to  the  Coroner  of  Jackson 
County,  Missouri, 

"His  request  includes  the  following  specific 
questions; 

" (1)  When  the  Coroner  performs  a post-mortem 
examination,  insurance  companies  often  requests  the 
coroner  for  affidavit  concerning  the  cause  of  death. 
Query*  May  the  coroner  of  Jackson  County,  Missouri, 
legally  collect  and  retain  a foe  for  the  making  of 
such  affidavit  and  may  a notary  public  employed  in 
the  office  of  the  coroner  legally  collect  and  retain 
a fee  for  acknowledgement  of  such  affidavit* 

"(2)  The-  coroner  keeps  a record  of  all  autopsies 
performed  by  his  office.  Requests  are  often  made  to 
the  coroner  to  furnish  copies  of  these  reports.  Query; 
May  the  coroner  of  Jackson  County  legally  collect  and 
retain  foes  for  supplying  copies  of  said  autopsy 
reports. 

"(3)  Whenever  an  autopsy  hearing  is  had  before 
a coroner’s  jury,  the  testimony  of  all  the  witnesses 
is  taken  in  shorthand  and  transcribed  by  an  employee 
, of  the  coroner’s  office.  Requests  are  often  made  by 
individuals  or  insurance  companies  for  copies  of  such 
transcripts.  Query:  May  an  employee  of  the  coroner’s 
office  of  Jackson  County  legally  collect  and  retain 
fees  for  supplying  copies  of  these  transcripts  to 
interested  parties," 
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It  is  well  established,  under  the  law  that  no  public 
officer  is  entitled  to  fees  of  any  kind  for  performing  offi- 
cial duties  unless  it  is  provided  for  by  statute.  Further- 
more, that  the  rendition  of  services  by  a public  officer  is 
deemed  to  be  gratuitous  unless  - compensation  therefor  is  pro- 
vided by  statute.  See  Ho da way  County  v.  Kidder,  129  S.W.  (2d) 

857,  344  Mo*  795,  Also  Ward  v,  Christian  County,  111  S.W.  (2d) 

182,  341  Mo,  1115. 

In  view  of  the  foregoing  authorities,  if  the  services 
mentioned  in  your  letter  constitute  official  duties  required 
of  said  officer  and  employees,  then  they  are  only  entitled  to 
such  fees  as  are  provided  by  law,  and  in  the  absence  of  any 
such  provision  allowing  them  compensation,  they  shall  perform 
same  gratuitously.  A careful  search  of  the  statutes  fail  to 
disclose  whorein  those  services  specifically  mentioned  in 
your  request  are  a part  of  the  official  duty  of  said  officer 
and  employees.  Nowhere  is  there  any  statute  either  requiring 
or  authorising  such  officer  and  employees  to  furnish  persons 
certified  copies  of  affidavits,  documents  and  transcripts,  so 
it  naturally  follows  there  is  likewise  no  statutory  fee  or 
corapensation  for  such  service. 

Section  13444,  R.S,  Mo,  1939,  requires  a coroner  to  account 
for  all  fees  collected,  giving  the  date  same  were  collected,  the 
case,  and  the  name  of  the  person  entitled  to  same.  Section  13247, 
Pi, 3.  Mo,  1939,  allows  a fee  for  the  coroner  for  taking  down  testi- 
mony at  an  inquest  and  for  certifying  the  same.  However,  there  Is 
no  provision  for  furnishing  certified  copies  to  individuals. 
Insurance  companies,  etc.  Section  13424,  P.S.  Mo.  1939,  authorizes 
various  other  fees  for  services  rendered  by  the  coroner.  Section 
13259,  R.S.  Mo,  1939,  provides  that  in  counties  containing  more 
than  100,000  inhabitants,  the  county  court,  in  Its  discretion, 
may  fix  a salary  for  the  coroner  in  lieu  of  all  foes.  However, 

3aid  salary  shall  not  exceed  $4,000.00  per  annum.  Subsequent 
thereto,  the '63rd  General  Assembly  passed  House  Bill  No.  828, 
which  is  nov;  effective,  and  specifically  repeals  Section  13259, 
3upra.  Section  13465,  page  532,  Laws  of  Mo,  1941,  fixes  a salary 
for  coroners  In  counties  having  a population  of  350,000  and  less 
than  750,000,  which  applies  to  Jackson  County,  Missouri.  Further- 
more, Section  3738,  R.S.  Mo.  1939,  provides  that  certified  copies 
of  proceedings  before  coroners  holding  an  Inquest,  ovor  the  body 
of  an  employee  receiving  injuries  in  course  of  employment,  result- 
ing in  death  shall  be  admissible  in  evidence.  However,  there  is 
no  mention  of  a fee  for  such  services  rendered  by  the  coroner. 

Therefore,  we  are  forced  to  the  conclusion  that  such  services 
are  not  official  duties  as  prescribed  under  the  law. 
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The  question  now  boils  down  to  whether  persons  performing 
such  unofficial  services  may  charge  a fee  and  retain  said  fee 
for  such  unofficial  services  rendered.  We  are  unable  to  find 
any  authority  in  the  State  of  Missouri  directly  in  point.  How- 
ever, we  do  find  decisions  in  other  states  holding  that  fees  or 
compensation  may  be  charged  by  a person  or  porsons  rendering  un- 
official services,  and  said  persons  may  retain  said  fees  or 
compensation  so  long  as  the  service  is  not  incompatible  with  the 
duties  of  the  respective  offices.  In  State  v.  Holm,  70  Heb.  606, 
a petition  for  a writ  of  mandamus  was  filed  against  the  defendant 
to  compel  him  as  Register  of  heeds  of  Lancaster  County  to  enter 
certain  money  on  his  fee  book  and  account  for  and  pay  over  same 
to  the  county,  While  the  defendant  was  Register  of  Deeds,  the 
City  of  Lincoln  required  every  applicant  for  a saloon  licence 
to  obtain  a certificate  of  the  Register  of  heeds  showing  that 
persons  signing  the  licensee’s  petition  were  freeholders.  The 
defendant  made  a search  of  the  records  and  furnished  many 
certificates.  For  such  investigation  he  charged  jj;'3,50,  and, 
in  addition  thereto,  50ft  for  a certificate  as  Register  of  heeds. 

He  reported  in  the  fee  book  the  50ft  for  the  certificate  and 
paid  same  to  the  count;/,  but  did  not  report  the  5,  3.50  fee  for 
investigation,  claiming  that  the  lj)3.5Q  was  no  part  of  his  official 
d\ities.  The  defendant  was  on  an  annual  salary,  and  it  was  con- 
tended that  he  received  the  foregoing  fees  by  virtue  of  his  office 
and  should  account  for  same.  The  court  conceded  that,  if  the 
services  rendered  were  a part  of  his  official  duty,  there  would 
be  no  question  but  that  he  should  account  for  same  and  pay  said 
fees  into  the  treasury.  The  cases  the  relator  cited, in  support 
of  his  petition  urtder  the  fact  showed  the  services  rendered  by 
the  public  officers  constituted  a part  of  their  official  duties, 
and,  therefore,  such  cases  were  not  in  point.  The  court  finally 
concluded  in  the  above  case  that  the  services  rendered  by  the 
respondent  constituted  no  part  of  the  official  duties  of  his 
office,  and  held  that  suqh  money  paid  for  such  extra  services 
under  a private  contract  oj?  agreement  could  not  be  recovered  by 
said  relator,  and,  therefore,  the  District  Court  committed  no 
error  in  denying  the  writ  and  dismissing  said  action. 

In  Moore  v.  Sheppard,  a very  recent  decision  reported  in 
192  S.W.  (2d)  559,  the  Supreme  Court  of  Texas  held  that  the 
general  principle  prohibiting  public  officers  from  charging  fees 
for  performance  of  their  official  duties  does  not  prohibit  them 
from  charging  for  their  services  for  acts  that  they  are  under  no 
obligation  under  the  law  to  perform.  In  that  case  several  clerks 
of  Courts  of  Civil  Appeal  sought  a mandamus  to  compel  George  PI, 
Sheppard,  Comptroller  of  Public  Accounts,  to  issue  warrants  on 
the  State  Treasury  for  the  payment  of  their  salaries.  It  seems 
that  said  clerks  were  allegedly  indebted  to  the  State,  and  there 
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was  a state  statute  which  provided  that  no  warrant  shall  be 
issued  to  any  person  indebted. to  the  state.  The  indebtedness 
referred  to  consisted  of  money  received  by  petitioners  for 
furnishing  uncertified  and  unofficial  copies  of  opinions  of 
their  respective  courts.  The  facts  show  that  it  is  undisputed 
that  said  clerks  received  money  for  furnishing  such  copies  and 
> retained  said  money.  The  law  required  said  clerks  to  receive 
a fee  of  10^  for  each  100  words  for  making  copies  of  any  papers 
or  records  in  their  offices,  including  certificate  of  seals. 

The  Attorney  General  of  the  State  of  Texas  had  construed  such 
provision  to  not  include  the  furnishing  of  uncertified  un- 
official papers.  The  court,  in  granting  said  writ,  said, 
l.c,  562t 

11  There  being  no  statutory  duty  requiring 
petitioners  to  furnish  uncertified,  unofficial 
copies  of  opinions  of  the  Courts  of  Civil  Appeals, 
no  statute  fixing  any  fee  for  such  services,  and 
no  valid  statute  requiring  that  money  received 
therefore  be  deposited  in  the  State  Treasury, 
there  is  no  debt  owing  by  petitioners  to  the  State. 

Since  petitioners  are  not  required  to  account  to 
the  State  Treasurer,  under  the  existing  statutes, 
for  such  receipts,  they  cannot  be  required  to 
execute  an  affidavit  that  such  funds  have  been 
deposited  in  the  State  Treasury  as  a condition  for 
the  delivery  of  their  monthly  Salary  warrants. 

"The  mandamus  prayed  for  by  petitioners  is 
granted." 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  the 
services  referred  to  in  your  request  do  not  constitute  a part 
of  the  statutory  duty  of  said  coroner  and  employees,  and  that 
such  services  are  not  incompatible  with  their  statutory  duties; 
and,  in  view  of  the  foregoing  authorities,  said  ooroner  and 
employees  may  charge  a fee  for  such  services  rendered  and 
retain  3ame. 

Respectfully  submitted, 


APPROVED : 


AUBREY-  R.  HA:  1METT,  Jr.  ' 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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ELEEMOSYNARY'  -INSTITUTIONS:  Purchasing  Agent  authori  zed,  to  conduct  sale  of 
PURCHASING  AGENT:  livestock,  produce,  etc.,  produce. .1.- by.  eleemosy 

nary  institutions  and  pay  proceeds  therefrom 
into  revolving  fund  of  institution  until  such 
fund  reaches  $5000,  and  any  surplus  above  that 
paid  into  state  treasury  to  credit  of  the'  fund 
for  the  support  of  eleemosynary  institutions. 

April  17,  1946 


i-/ 


Honorable  Wf  E#  Painter 
President,  Board  of  Managers 
State  Eleemosynary  Institutions 
Capitol  Building 
Jefferson  City,  Missouri 


Dear  Governor  Painter: 


We  hereby  acknowledge  receipt  of  your  request 
for  an  opinion,  which  reads  as  follows: 

"Wo  are  of  the  belief  that  under 
Lection  9299,  E.  f.  Mo.,  1939,  the 
Board  of  Managers  of  the  State 
Eleemosynary  Institutions  acting 
through  the  steward  of  the  various 
Institutions  has  the  authority  to 
sell  livestock,  produce  and  other 
commodities  produced  by  the  insti- 
tutions  and'  the  moneys  derived  there- 
from to  bo  paid  into  a revolving  fund. 

"The  State  Purchasing  Agent  is  of  the 
belief  that  under  Section  14595  such 
sales  should  be  handled  by  his  depart- 
ment and  that  the  procoods  therefrom 
should  be  turned  over  to  the  State 
Treasurer . 

"Wo  should  like  to  bo  advised  as  to 
which  process  is  authorized  to  handle 
such  sales." 

At  the  outset  it  is  well  to  Include  the  sections 
of  the  statute  to  which  your  request  makes  reference.'  Lection 
9299,  E.  S.  Mo.  1939,  provides: 

"Upon  a request  from  the  board,  the 
state  auditor  is  hereby  authorized 
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and  directed  to  draw-  a warrant  pay- 
able to  tho  steward  of  each  of  the 
institutions  herein  named,  in  an 
amount  to  be  specified  by  tho  board, 
not  to  exceed,  however,  the  sum  of 
fivo  thousand  dollars,  and  tho  sura 
so  s pec if jod  shall  be  placed  in  the 
hands  of  tho  steward  as  a rovolvinp; 
f und  to  be  used  in  the  payment  'of  tho 
incidental  expenses  of  the  institution 
for  which  he  has  been  appointed;  and 
all  moneys  aria inn  from  the  salo  of 
live  stock,  produce,  or  othor  commod- 
ities produced  by  ouch  institution  shall 
bo  paid  into  said  rovolvlng  fund , and 
whenever  tho  amount  thereof  exceeds 
the  sura  of  five  thousand  dollars,  then 
such  surplus  shall  bo  paid  into  the 
state  treasury  to  the  credit  of  the 
fund  for  tho  support  of  eleemosynary 
institutions,  The  steward  shall  keep 
a true  and  accurato  account  of  all 
moneys  received  and  of  all  moneys  paid 
out  of  said  fund  and  shall  take  ancf 
preserve  vouchers  for  all  expend i'tur os 
therof rom»  Shone ver  said  fund  shall 
fail  below  the  amount  necessary  to  have 
on  hand  for  tho  payment  of  incidental 
expenses,  and  within  the  limits  of  the 
maximum  herein  prescribed,  the  state 
auditor  shall,  upon  request  of  the 
board,  make  additional  allowances  to 
said  fund  by  drawing  his  warrant  upon 
the  stato  treasurer  for  tho  amount 
necessary  to  replenish  said  fund." 

( O'ndors  c or  ing  ours , ) 

Section  14595,  R,  S,  Mo.  1939,  provides: 

"The  purchasing  agent  shall  have  the 
power  to  transfer  supplies  from  any 
department  where  they  are  not  needed 
to  any  other  department  where  they  are 
needed  and  to  direct  that  proper  charges 
and  credits  be  made  on  the  appropriation 
of  tho  departments  concerned.  He  shall 
also  have  power,  subject  to  the  sarao 
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provisions  as  for  bids  for  purchases . 
to  poll  any  surplus  or  unnoodod  sup- 
plios  or  property  in  his  hands  or 
ownod  by  the  state  or  any  department 
the  roof . He  s ha'll"'  keep  currently  an 
inventory  of  all  removable  equipment 
owned  by  the  state."  (-Undone coring 
ours . ) 

It  might  appear  at  first  blush  that  the  underscored 
portions  of  these  sections  are  not  harmonious*  If  it  be  that 
there  is  any  inconsistency  between  them  the  Purchasing  Agent 
Act  must  prevail  since  it  also  provides  in  Section  14602  there 
of  as  follows: 

"All  acts  or  parts  of  acts  inconsist- 
ent or  in  conflict  with  this  chapter 
are  hereby  repealed  to  the  extent  of 
such  inconsistency  or  conflict," 

This  section  was  adoptod  in  1933  as  part  of  the 
State  Purchasing  Agent  Act,  whereas  the  State  Eleemosynary 
Institution  Act  was  adoptod  in  1921,  and  it  would  be  effective 
if  Sections  9299  and  14595,  supra,  wore  inconsistent , However 
we  are  bound  to  follow  the  rule  as  set  out  in  the  case  of 
Graves  v.  Little  Tarkio  Drainage  Dlst ♦ Ho,  1,  134  S,  V,  (2d) 
70,  1*  c,  81,  345  Mo.  557,  wherein  it  is  stated: 

* Repeals  by  Implication  are 
not  favored — In  order  for  a later 
.statute  to  operate  as  a repeal  by 
implication  of  an  earlier  one,  there 
■must  be  such  manifest  and  total  re- 
pugnance that  the  two  cannot  stand* 
where  two  acts  are  seemingly  repugnant, 
they  mu3t,  if  possible,  be  so  construed 
that  the  latter  may  not  operate  as  a 
repeal  of  the  earlier  one  by  implication; 
if  they  are  not  irreconcilably  Incon- 
sistent, both  must  stand.  These  prin- 
ciples of  construction  are  well  settled,* 

State  ox  rol.  and  to  Use  of  Goo.  D.  Peck 
Co,  v.  Brown,  340  Mo,  1189,  1193,  105 
S.  V . 2d  909,  911,  * r-  *'» 

Accordingly,  it  Is  possible  to  reconcile  these  two 
sections.  Section  9299  does  place  the  stewards  of  the  various 
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oIgq  .osynary  institutions  in  charge  of  the  revolving  funds. 

This  section  further  provides  that  "all  moneys  arising  from 
tho  sale  of  live  stock,  produce,  or  other  commodities  pro- 
duced by  such  institution  shall  be  paid  into  said  revolving 
fund,  and  whenever  the  amount  thereof  exceeds  tho  sum  of  five 
thousand  dollars,  then  such  surplus  shall  be  paid  into  the 
state  treasury  to  the  credit  of  tho  fund  for  the  support  of 
eleemosynary  institutions,"  This  phrase  does  not  specifically 
name  any  person, or  officer  to  conduct  such  sales  but  merely 
provides  for  tho  depositing  of  the  moneys  arising  therefrom. 

On  tho  other  hand,  faction  14595,  supra,  is  specific  in  its 
terms  wherein  it  states  that  the  purchasing  agent  "shall  also 
have  power  # to  sell  any  surplus  or  unneeded  supplies  or 
property  in  his  hands  or  owned  by  tho  state  or  any  department 
thereof,"  Under  this  provision  tho  purchasing  agent  is 
authorized  to  handle  the  sales  referred  to  in  Section  9299, 


0 one  1 us  ion 

It  Is,  thoroforo,  the  opinion  of  this  department  that 
the  sale  of  livestock,  produce,  or  other  commodities  produced 
by  the  eleemosynary  institutions,  as  provided  in  Section  9299, 

R,  S,  Mo.  1939,  should  be  under  the  direction  of  the  State 
purchasing  Agent  by  virtue  of  tho  authority  vested  in  him  under 
Section  14595,  R.  5,  Mo*  1939,  and  that  ho,  the  State  Purchasing 
Agent,  should  then  pay  the  procoods  therefrom  into  tho  revolving 
fund  of  the  institution  for  which  ho  has  conducted  such  sale* 
Such  fund  is  not  to  exceed  five  thousand  dollars  and  any  surplus 
above  that  shall  be  paid  into  the  State  Treasury  to  tho  credit 
of  the  fund  for  the  support  of  eleemosynary  institutions. 


Respectfully  submitted. 


J . MA:  >.T  IN  ALDERS  OH 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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ELEEMOSYNARY  INSTITUTIONS:  ) 
TUBERCULOSIS  HOSPITAL:  ) 


May 


♦ 

Hospital  fees  arising  out  of  compensation 
litigation  should  be  paid  to  Commissioners 
of  the  Tuberculosis  Hospital,  who  turn 
such  fees  oyer  to  the  Treasurer  of  the 
Board. 
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Honorablo  \7,  A,  Painter 
President,  Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 
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Lear  Governor  Painter: 


o hereby  acknowledge  receipt  of  your  request  for 
an  opinion,  which  reads  us  follows: 

"V7e  are  enclosing  copy  of  n letter  re- 
ceived from  the  supoi’intondent  of 
Jasper  County  Tuberculosis  Hospital, 

”Wo  would  appreciate  an  opinion  on 
this  matter  at  your  earliest  conven- 
ience in  ordor  that  the  proper  method 
of  handling  the  case  can  be  inaugurated 

The  letter  referred  to  in  your  re most  Is  as  follows: 

11  An  unusual  situation  has  arisen  rela- 
tive to  a Mr,  Gilliam  Tudor,  a patient 
in  this  institution  maintained  by 
Jackson  County  the  greater  portion  of 
■the  time  sine©  April  21,  1945,  From 
that  date  to  April  1,  1946  I have  drawn 
upon  Btato  Aid  funds  for  his  maintenance 
in  this  hospital  to  the  extent  of 
171868,05  * lie  has  brought  action  in 
some  court,  probably  the  compensation 
courts , and  has  boon  awarded  a weekly 
compensation  and  the  payment  of  his 
hospitalization  foes, 

’’The  Liberty  Mutual  Insurance  Company 
had  advised  mo  that  they  will  pay  this 
amount  to  us  to  bq  crodited  to  the  State 
Aid  accounts  if  you  will  authorize  them 
to  do  so.  As  I understand  it,  they  de- 
sire a letter  of  authorization  from  you 
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to  mo  directing  that  this  amount  be 
paid  to  this  hospital,  which  in  turn 
will  bo  credited  to  dtato  Aid  funds 
which  wo  draw  upon  each  month." 


The  money  concerned  in  this  request  is  that  amount 
which  is  designated  as  hospitalization  foes  to  bo  paid  by  the 
Liberty  Mutual  Insurance  Company.  With  rogard  to  the  payment 
of  those  fees,  Section  3701,  K,  S.  Mo,  1930,  provides i 

"In  audition  to' all  other  compensation, 
the  employee  shall  receive  ana  the 
employer  shall  provide  such  medical, 
surgical,  and  hospital  treatment.  In- 
cluding nursing,  ambulance  and  medicines, 
as  may  reasonably  bo  required  for  the 
first  ninety  days  after  the  injury  03? 
disability,  to  euro  and  relievo  from  the 
effects  of  the  injury,  not  exceeding  in 
amount  of  sum  of  so von  hundred  and  fifty 
dollars,  and  thereafter  such  additional 
similar  treatment  as  tho  commission  by 
special  order  may  determine  to  be  necos- 
sary.  If  the  employee  desires,  ho  shall 
havo  the  r ight  to  seloct  his  own  physi- 
cian, surgeon,  or  other  ouch  requirement 
at  his  own  expense.  Chore  such  require- 
ment s are  furnished  by  a public  hospital 
or  other  institution,  payment  ijherofor 
shall  be  made  to  the  proper  authorities 
( Under s coring  oursTT 

Therefore,  we  must  detormino  who  are  tho  proper  author 
itios  to  receive  such  foes  in  this  case.  It  is  provided  in  Lec- 
tion 13173,  iv.  o . ivi o , 1939,  in  part,  tha t s 

"within  sixty  days  after  such  oloction 
has  boon  held,  if  two- thirds  of  the 
legal  voters  of  tho  county  voting  on 
3aid  proposition,  have,  voted  in  favor 
of  the  proposition  to  issue  bonds  for 
the  erection  and  equipment  of  a tuber- 
culosis hospital,  the  county  court 
shall  bo  authorized  to  Issue  and  sell 
said  bonds  to  tho  highest  and  best  bid- 
dor,  and  shall  appoint  five  persons 
who  shall  constitute  a board  to  bo  known 
as  tho  board  of  tuberculosis  hospital 
commissioners.  A majority  of  said  board 


* 
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a hall  constitute  a ouoritii  and.  shall  ho 
authorised,  to  transact  tho  business  of 
tho  board.  ■ aid,  board  shall  have  ex- 
clusive control  of  all  mono y a collected 
to  tho  credit  of  tho  tuberculosis 
hospital  fund , and  of  tho  supervision, 
caro  and  custody  'of  such  hospital,  and 
all  nonoys  roc  lived  for  such  hospital 
purposes , whether  by  salo  of  said  bonds 
or  by  an  appropriation  fro,  a tho  tax  os 
colloctod  annually  in  oacii  c ounty  for 
the  maintonanco  and  support  of  said 
hospital,  or  from  any  o tho r source , shall 
be  turned  ovor  to  tho  troasuror  of  said 
board. . and  shall  be  duly  accounted  for 
in  monthly  and  annual  r snorts  raade  to 
said  board,  a c opy  of  vrhich  shall  bo  f llod 

* i 

T 


i th  the  clerk  of 
Underscoring  our:: 


tl'.U 


c ounty 

........ 


court . 


head inr;  those  two  sections  together  it  is  apparent 
that  the  prosper  authorities  to  rocoivo  those  foes  are  the 
members  of  the  Board  of  the  Jasper  County  Tuberculosis  hospital 
Commissioners  * They  in  tum  should  liana  the  f oes  over  to  the 
Troasuror  of  the  hoard  to  bo  applied  to  tho  expons os  of  hr* 

V . ill iam  T ud or • 


a have  boon  advised  by 
funds  referred  to  in  the  lb t tor  of 
the  appropriations  sot  aside  by  th 
the  tuberculosis  hospitals.  Tho  re 


telephone  that  the  state  aid 
hr.  Jesse  11.  Douglass  are 
c Legislature . to  tho  use  of 
is  no  statutory  provision 


who  rob;,  such  fund  is  authorized  to  bo  the  recipient  cf  moneys 
to  bo  paid  for  the  hospitalization  of  a patient  in  a tuborcu- 
losia  hospital,  which  moneys  arise  as  the  result  of  a workmen's 
compensation  decree*  To  tho  contrary,  as  sot  out  above,  the 

to  rocoivo  the  money  involved,  and 
to  the  duties  of  tho  President 
of  the  dloomosynary  Institutions  rives 


hoard  of  Commissioners  is 
none  of  tho  statutes  pertaining 
of  tho  board  of,  managers 
him  authority  to  direct  tho  disbursement 


■uch  fund; 


Conclusion 

It  is,  therefore , tho  opinion  of  this  department  that 
the  President  of  tho  .board  of  managers  of  the  State  Llo omos ynary 
Institutions  should  not  authorize  tho  Liberty  Ilutual  Insurance 
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Company  to  credit  the  hospitalization  foes  allowed  Mr, 

VI Ilia ii  Tudor  by  the  compensation  commission  to  the  state 
aid  funds , Under  Section  15173,  ii*  5,  ho.  1939,  such  foes 
should  oo  paid  to  the  Board  of  the  Jasper  County  Tubercu- 
losis Hospital  Commissioners,  who  should  turn  the  foos  over 
to  the  Treasurer  of  that  Board, 


lie  spec  tf  ul  ly  s ubini  1 1 od , 


J,  M/UiTIi':  A'.DBiiCOH 

Assistant  Attorney  General 


APT  iiOVAD : 


J . II . T'AVLOK 
Attorney  General 
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FEES* 


Clerk, 


recorder  and  sheriffs }. 


third  class  counties* 


July  8,  1946 


Mr.  E,  Glenn  Parsons 
Circuit  Clerk 
Sholbyville,  Missouri 

Dear  Sir« 


Reference  is  made  to  your  letter  under  date  of  July  3, 
1946,  requesting  a list  of  fees  and  reading  as  follows: 

"Please  send  me  a list  of  all  the  fees 
chargeable  in  the  Cirouit  Clork  and  Ex- 
Off  loto  Recorder  office,  giving  the 
changes,  if  any,  made  July  1,  1046, 

"Also,  sond  a list  of  the  Sheriff’s  fees 
to  be  collected." 


The  list  of  fees  chargeable  in  the  circuit  clerk  and  ox- 
officb  recorder’s  of  ice  can  he  found  in  the  following  sections  of 
the  Revised  Statutos  of  Missouri  1939,  and  statutes  referred  to 
therein* 


717 

1068 

1073 

1074 

1312 

1315 

1427 

1695 

3366 

3483 

• 3489 

3430 

3491 

3552 

3563 

3566 

3604 

3643 

3644 

3647 

4236 

4243 

4244 

4248 

10975 

12326 

12338 

12345 

12372 

12448 

12469 

12495 

12509 

12516 

12530 

■ 12532 

12636 

12537 

13171 

15178 

13181 

13346 

13407 

13408 

13409 

13410 

13426 

13436 

14412 

The  list  of  sher 

iff ’s  fees 

may  be 

found  at  the  following 

.ssd  Statu  es 

of  Missouri,  1939, 

and  statutes  referred  to  therein! 

1068 

1163 

1466 

1769 

1808 

3996 

6477 

9002 

9004 

9219 

9349 

9354 

9365 

11221 

11598 

12468 

12469 

12530 

12729 

13036 

13140 

13411 

13413 

15414 

14203 

14221 

16428 

/ 
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Ihe  only  changes  made  by  the  present  Legislature  are  the 

following* 


1,  H.  B.  No.  899,  which  provides  for  compensation  of 
sheriffs  in  counties  of  the  third  class,  which  is  now  law,  and  pro- 
vides as  follows: 

" AN  ACT 

**To  provide  for  the  salary  and  compensation 

of  sheriffs  in  counties  of  the  third  class* 
providing  for  the  appointment  and  compen- 
sation of  deputies  and  assistants,  providing 
for  the  collection  and  disbursement  of  fees 
by  such  sheriffs*  providing  for  the  admin- 
istration of  Jails  in  such  counties,  and 
providing  a penalty  for  violations  of  said 
act,  with  an  emergency  clause. 

"Section  1.  The  sheriff  in  counties  of  the 
third  clas-  shall  receive  annually  for  his 
official  services  in  connection  with  the 
investigation,  arrest,  prosecution,  custody, 
care,  feeding,  commitment  and  transportation 
of  persons  accused  of  or  convicted  of  a criminal 
offense,  the  following  sums:  In  counties  having 
a population  of  less  than  7,500  the  sum  of 
1 1000 * in  counties  having  a population  of 
7,500  and  less  than  10,000  the  sum  of  #1200* 
in  counties  having  a population  of  10,000 
and  less  than  11,500  the  sum  of  $1400*  in 
counties  having  a population  of  11,500  and 
less  than  15,000  the  sun  of  01600*  in  counties 
having  a population  of  15,000  and  less  than 
24,000,  the  sum  of  $1900.00*  in  counties  having 
a population  of  24,000  and  less  than  30,000,  the 
sum  of  $2500*00*  and  in  counties  having  a popu- 
lation of  30,000  and  more,  the  sum  of  $2800*00* 

"Section  2*  The  sheriff  in  counties  of  the 
third  class  shall  be  entitled  to  such  number 
of  deputies  and  assistants,  to  be  appointed 
by  such  of  feial,  with  the  approval  of  the 
Judge  of  the  circuit  court,  as  such  Judge 
shall  deem  necessary  for  the  prompt  and  proper 
discharge  of  his  duties  relative  to  the  en- 
forcement of  the  criminal  law  of  this  state* 

The  Judge  of  the  circuit  court,  in  his  order 
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permitting  the  sheriff  to  appoint  deputies 
or  assistants,  shall  fix  the  compensation 
of  such  deputies  or  assistants,  The  cir- 
cuit judge  shall  annually,  and  oft ener  if 
necessary,  review  his  order  fixing  the 
number  and  compensation  of  the  deputies 
and  assistants  and  in  setting  such  number 
and  compensation  shall  have  due  regard 
for  the  financial  condition  of  the  county. 

Each  such  order  shall  be  entered  on  record 
and  a certified  copy  thereof  shall  be  filed 
in  the  office  of  the  county  clerk.:  The 
sheriff  may  at  any  time  discharge  any 
deputy  or  assistant  and  my  regulate  the 
time  of  his  or  her  employment, 

"Section  3.,  It  shall  be  the  duty  of  the 
sheriff  in  counties  of  the  third  class  to 
charge  and  collect  in  all  instances  every 
fee,  both  civil  and  criminal,  including 
mileage,  accruing  to  his  office  by  law,, 
except  such  criminal  fees  as  are  chargeable 
to  the  county,,  and  such  sheriff  shall,  at 
the  end  of  each  month,  file  with  the  county 
court  a report  of  all  fees  charged  and  col- 
lected during  said  month,  stating  for  what 
act  said  fees  were  charged  and  collected, 
together  with  the  names  of  the  persons  pay- 
ing or  who  are  liable  for  same,  which  report 
shall  be  verified  by  the  oath  or  affirmation 
of  such  sheriff.  It  shall  be  the  duty  of 
such  sherif:'  upon  the  filing  of  said  report 
to  forthwith  pay  over  to  the  county  treasurer 
all  fees  arising  in  connection  with  the  in- 
vestigation, arrest,  prosecution,  custody, 
oare,  commitment  and  transportation  of  persons 
accused  of  or  convicted  of  a criminal  offense 
during  the  month  and  required  to  be  shown  in 
said  monthly  report,  taking  a duplicate 
receipt  therefor,  one  of  which  shall  be  filed 
in  his  office  and  one  in  the  office  of  the 
clerk  of  the  county  court  and  every  such 
sheriff  shall  be  liable  on  his  official  bond 
for  all  such  criminal  fees  collected  and  not 
accounted  for  by  him  and  paid  into  the  county 
treasury;  provided  that  he  shall  retain  all 
fees  collected  by  him  in  civil  matters. 
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"Section  4.  The  sheriff  shall  have  the 
custody  and  care  of  persons  lodged  in  the 
county  jail  and  shall  furnish  them  with 
clean  quarters  and  wholesome  food.  At 
the  end  of  each  month  the  sheriff  shall 
submit  to  the  county  court  a statement 
supported  by  his  oath  or  affirmation  of 
the  actual  cost  incurred  by  him  in  the 
feeding  of  persons  under  his  custody 
together  with  the  names  of  the  pe  sons,  the 
number  of  days  each  spent  in  the  jail,  and 
whether  or  not  the  expenditure  is  properly 
c argeable  to  the  county  or  to  to  state 
under  the  law.  The  county  court  shall 
audit  said  statement  and  draw  a warrant 
on  the  county  treasury  for  the  amount  of 
the  actual  cost  payable  to  the  sheriff. 

The  county  elork  shall  submit  quarterly 
to  the  Stave  hi root or  of  Revenue  a state- 
ment of  the  cost  incurred  by  the  county  in 
the  feeding  of  the  prisoners  properly 
chargeable  to  the  state  and  the  state  shall 
forthwith  pay  the  same  to  the  county  treasury. 

"Section  5.  In  addition  to  the  salary  pro- 
vided in  Section  1 of  this  aot,  the  oounty 
court  Shall  allow  tho  sheriffs  and  their 
deputies,  payable  at  the  end  of  each  month 
out  of  the  county  treasury,  actual  oxpenses 
for  each  mile  travelled  in  serving  warrants 
or  any  other  criminal  process  not  to  exceed 
five  cents  per  mile. 

"Section  6,  In  addition  to  the  compensation 
provided  in  this  act  the  county  court  may, 
in  its  discretion,  furnish  living  quarters 
for  the  sheriff. 

"Section  7.  All  salaries  provided  in  this 
act  shall  be  paid  out  of  the  oounty  treasury 
in  monthly  installments  at  the  end  of  each 
month  by  war  ran  drawn  by  the  county  court 
upon  the  oounty  treasury.  Claims  for  reim- 
bursement for  travel  shall  be  submitted  to 
the  county  court  monthly  and  paid  at  the  end 
of  the  month  by  warrant  drawn  on  the  county 
treasury  b the  county  court. 
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wSeotion  8.  Any  sheriff  or  deputy  sheriff 
•who  shall  willfully  violate  any  provision 
of  this  act  shall,  upon  conviction,  be 
guilty  of  a misdemeanor . Willful  failure 
and  neglect  on  the  part  of  any  sheriff  to 
comply  with  any  of  the  provisions  of  t is 
act  for  a period  of  two  months  shall  be 
deemed  to  have  forfeited  his  office  and 
, such  office  shall  be  deemed  and  declared 

to  be  vacant,  in  addition  to  the  criminal 
penalty  herein  provided. 

’’Section  9.  All  acts  or  parts  of  acts  in- 
consistent with  this  act  are  hereby  repealed.” 

2.  H.  B.  Ho.  855,  which  repealed  Sections  13297  and  13298, 
R.  S,  Missouri  1939,  and  enacted  in  lieu  thereof  Sections  13296  and 
13297,  which  are  now  law* 

’’Section  13296.  In  all  civil  actions  any 
party  interested  therein  may,  upon  payment 
of  the  fees,  have  any  or  all  of  the  follow- 
ing papers  recorded  in  the  office  of  the 
clerk  of  the  circuit  court  in  the  county 
in  which  such  action  is  brought?  petitions, 
summons,  affidavit  for  publication  of  notice 
to  non-resident  or  unknown  defendants, 
sheriff’s,  or  other  officer’s,  return  of 
service  to  summons,  proof  of  publication 
of  notices  to  non-resident  or  unknown  de- 
fendants, answers,  motions,  notices  of 
sale  of  property  involved  and  proof  of 
its  publication,  return  of  sale  bp  any 
sheriff,  commissioner,  or  other  officer, 
in  case  of  sale  of  real  estate,  affidavit 
of  commissioner,  notice  to  parties  by 
commissioner  in  partition,  and  any  other 
paper  or  pleading  tending  to  show  the 
service  on  the  defendants  for  their  ap- 
pearance in  such  case.  The  clerk  of  the 
circuit  court  shall  charge  the  sum  of  ten 
cents  per  one  hundred  words  for  the  record- 
ing of  papers  as  provided  in  this  section, 
which  sum  shall  be  paid  into  the  oounty 
treasury. 

"Section  13297.  Whenever,  in  the  opinion 
of  any  court  of  record,  or  the  judge  or 
judges  thereof  in  vacation,  it  shall  be 
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necessary  for  the  papers  in  cases  remain- 
ing on  file  in  the  office  of  the  clerk  of 
such  court  to  be  bunched  and  incased  in 
suitable  envelopes  or  wrappers,  labeled  and 
:e-indexed,  such  court,  or  the  judge  or 
judges  thereof  in  vacation,  may  order  the 
cleric  of  said  court  to  po  form  such  service#™ 

3.  Section  10057,  R.  S.  Mo»  1939,  was  repealed  by  S.  B. 

No.  435  which  is  now  law.  However,  the  fee  of  One  (#1.00)  Dollar 
provided  for  for  recording  chiropractic  licenses  by  the  circuit  clerk 
is  in  S,  B,  No#  435  and  said  fee  remains  unchanged, 

4.  S.  B.  No.  362,  which  was  passed  by  the  General  Assembly 
and  approved  by  the  Governor  Harch  26,  1946,  provides t 

"Section  1.  Whenever  the  word  *c  n stable* 
appears  in  any  statute,  except  insofar  as 
any  such  statute  applies  to  the  City  of 
St.  Louis  and  to  counties  of  the  first 
clasr,,  the  same  shall  hereafter  be  deemed 
to  refer  exclusively  to  and  to  moan  ' sheriff* 
unless  such  construction  is  plainly  repug- 
nant to  the  contort  o any  such  statute. 

"Section  2.  This  act  6hall  become  effective 
( on  January  1,  1947  except  that  in  counties 

in  which  the  present  terms  of  constables  end 
after  January  1,  1947,  this  act  shall  take 
effect  at  the  expiration  of  the  present  terms 
of'  constables  in  said  counties." 

Respectfully  submitted 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 

/ 
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J.  E.  TAYLOR 
Attorney  General 
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DIVISION' OP  WELFARE : The  Division  of  Welfare,  being  successor  to 

* Board  of  Managers  of  the  State  Eleemosynary  in- 
CONFEDEEATE  HOME  : stitutions,  shall  have  custody  of  endowment  fund 
; for  Confederate  Home. 


Honor able  W.  R * Painter, 
c/o  Democrat  Printing  Company, 
Carrollton,  Missouri. 


Dear  (lover nor  Painter: 


We  aro  in  receipt  of  your  request  for  an  opinion  tinder  dato 
of  August  10,  1946,  addressed  to  Honorable  Phil  M«  Donnelly,  Gover- 
nor, State  of  Missouri,  which  reads: 

MI  have  a fund  of  some  $24,000  in  Bonds  and  money,  gifts 
for  the  Memorial  Park  at  the  Confederate  Home • This 
land  as  I see  it  is  no  longer  a port  of  the  Confeder- 
ate Homo,  having  been  set  aside  by  the  Legislature  as 
a Memorial.  For  the  past  four  or  five  years,  the  state 
employees  of  the  home  have  taken  care  of  the  Park,  cut 
the  grass  and  other  little  things  that  needed  work . 

Outside  of  that  the  Park  lias  not  been  a charge  to  the 
State,  except  the  Bond  I give  v;as  paid  out  of  funds  of 
the  Home . 

"It  seems  to  me  that  the  Park  Board  is  really  the  right 
department  to  look  after  the  Park  and  have  charge  of 
the  fund  that  lias  been  raised  under  direction  of  a state 

law. 


11 1 called  Mr.  Proctor  Carters  attention  to  this  and  in- 
formed him  that  I was  ready  to  turn  over  the  Bonds  and 
money  at  any  time.  Ho  informed  me  that  lie  is  roady  to 
take  up  the  matter. 


"Tho  only  point  I make  is  for  the  Ctato  to  docido  finally 
what  department  this  fund  should  go  to  that  the  inter- 
est may  bo  used  to  keop  tho  Park  in  order.  The  interest 
will  not  bo  sufficient  to  keep  it  in  first  class  condi- 
tion, the ref or o it  seems  to  mo  that  it  should  go  to  the 
Park  fund  so  it  can  be  well  kept. 


"Will  be  glad  to  hear  from  you  as  I want  to  give  those 
funds  to  some  one  this  wo ok," 


t 
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We  are  assuming  the  fund  referred  to  in  your  letter  is  the 
money  received  tinder  the  will  and  in  the  estate  of  C.  T.  Jaquith; 
the  relevant  parts  of  said  will  read: 

"Fourths  I direct  and  instruct  my  executors  , to 
he  hereinafter  named  to  pay  to  the  Managing  Officers 
of  the  Masonic  Home  of  St,  Louis, • Missouri  and  their 
successors  in  said  office  of  the  Masonic  Home  for 
the  use  and  benefit  of  said  Masonic  Home:  and  the 
Board  of  Managers  of  the  Confederate  Home  at  Higgins- 
ville, Missouri,  and  their  successors  in  office  of 
said  Board  of  Managers,  for  the  use  and  benefit  of 
said  Confederate  Home,  all  the  remainder  and  residue 
of  my  estate,  both  real  and  personal,  in  equal  parts, 
share  and  share  alike. 

"Fifth:  After  the  death  of  my  beloved  wife,  Florence 
Jaquith,  I give,  devise  and  bequeath  all  the  real  es- 
tate and  personal  property  which  I have  bequeathed  to 
her  in  the  second  clause,  of  this  my  last  will  and 
testament,  during  her  natural  life;  to  the  Managing 
officers  of  the  Masonic  Home  at  St.  Louis,  Missouri, 
and  their  successors  in  said  office  of  said  Masonio 
&ome , for  the  use  and  benefit  of  said  Masonic  Home; 
and  the  Board  of  Managers  of  the  Confederate  Horae 
at  Higginsville,  Missouri;/  and  their  successors  in 
office  of  said  Board  of  Managers,  for  the  use  and 
benefits  of  said  Confederate  Home  at  Higginsville, 
Missouri;  to  each  one  half  (ig')>  that  is  to  be  divid- 
ed in  two  equal  parts,  share  and  share  alike, 

"The  bequests,  both  real  and  personal,  made  and  de- 
vised to  the  Masonic  Home  at  St.  Louis,  Missouri,  and 
to  the  Confederate  Home  at  Higginsville,  Missouri, 
direct  and  instruct  shall  go  to  the  Endowment  Funds 
of  fiald  Masonic  Home  and  said  Confederate  Home:  and 
the  income  and  interest  thereon  to  be  used  for  the 
benefit  Of  said  Masonic  Home  and  said  Confederate 
Home  •” 

The  foregoing  clauses  of  said  will  clearly  indicate  that  the 
income  only  from  the  money  received  tinder  said  will  shall  be  used 
for  the  benefit  of  the  Confederate  Home,  and  that  said  fund  shall 
vest  in  the  Board  of  Managers  of  the  Confederate  Home, at  Higgins- 
ville, and  their  successors  in  office. 

Under  Senate  Bill  349,  p.  14,  as  passed  by  the  63rd  General 
Assembly,  the  Division  of  Welfare  is  made  the  successor  in  office 
to  the  Board  of  Managers  of  the  State  Eleemosynary  institutions. 
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and  said  bill  further  provides  that  said  Division  of  Welfare  shall 
have  oon.tr ol  and  administration  of  the  Confederate  Home,  as  hereto- 
fore lawfully  exercised  by  the  Board  of  Managers  of  the  State  Elee- 
mosynary Institutions.  Section  31  reads,  in  part* 

* The  division  of  welfare  shall  also  have  con- 
trol and  administration  over  the  confederate  home 
near  Higginsville , and  the  inmates  thereof.  In  the 
same  mannor  and  to  the  same  extent  as  has  hereto- 
fore been  lawfully  exercised  by  the  board,  of  mana- 
gers of  the  state  eleemosynary  Institutions,*  * 

Section  15132  of  Senate  Bill  178,  passed  by  the  62nd.  General 
Assembly,  p*  955,  Laws,  1943,  designates  the  Board  of  Managers  of 
the  State  Eleemosynary  Institutions  as  custodian  of  any  endowment 
or  other  funds  pertaining  to  the  Confederate  Home,  and  said  board 
shall  have  authority  to  accept  gifts,  donations  or  bequests  for 
the  use  of  the  Home,  and.  said,  board  is  further  authorized  to  set 
aside  from  gifts,  donations  or  bequests,  a sum  amounting  to  Seven- 
ty-five Thousand  Dollars  ('§75,000*00)  to  be  maintained,  as  a per- 
manent endowment  for  the  maintenance  of  the  grounds  at  the  Con- 
federate Home*  Said  provision  further  authorizes  said  board  to 
invest  money  so  derived,  and.  to  use  only  the  income  therefrom* 

In  view  of  the  foregoing  statutes,  designating  the  Board  of 
Managers  of  the  State  Eleemosynary  Institutions  as  custodian  of 
any  gifts,  donations  or  bequests  for  use  of  the  Confederate  Home, 
and  Senate  Bill  349,  sugra, transferring  the  control  and  administra- 
tion of  said  Confederate  Home  to  the  Division  of  Welfare,  and  said 
will  naming  the  Board  of  Managers  of  the  State  Eleomosynary  Insti- 
tutions and  its  successors  in  office  as  custodian  of  said,  fund  for 
the  Confederate  Home,  it  is  the  opinion  of  this  department  that 
the  Division  of  Welfare  is  now  entitled  to  custody  of  said  fund« 


Respectfully  submitted. 


APPROVED : 


AUBREY  R.  HAMMETT,  .Jr*, 
Assistant  Attorney  Donor al 


J,  E.  TAYLOR, 
Attorney-General 
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^ENCHANTS'  LICENSES  & DONDSs 


Honorable  Hazel  Palmer 
County  Collector 
Pettis  County 
Sedalia,-  Missouri 

Dour  Miss  Palmer* 


1)  The  tax  rat®  t©  b®  charged  for  merchants* 
licenses  Is  the  same  as  ©n  real  estate*  Col- 
lector's fees,  #1*00*  2)  Merchants*  licenses 

run  from  Jan*  1*  to  Jan*  1*  3)  If  a. merchant 

begins  business  after  the  first  Monday  in  Jan* 
of  any  year  his  license  would  run  t©  the  fol- 
lowing Jan.  1.  4)  The  bond  of  a merchant 

must  be  delivered  to  the  Collector  at  the  time 
November  25,  1946  license;  is  issued.  5)  If 

a merchant  does  not  obtain 
and  pay  for  a license  for 
5 consecutive  years  im- 
mediately preceding  appli- 
cation for  license  for  the 
current  year,  be  must  de- 
liver a bond  to  the  Col- 
lector at  the  time  he  ob- 
tains his  license. 


I >:/ 
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This  will  acknowledge  your  letter  requesting 
an  opinion,  respecting  the  procedure  to  be  fallowed 
under  House  Bill  $536  of  the  63rd  General  assembly* 
Your  letter  is  as  follows: 

"Mill  you  please  give  me  an  official 
opinion  from  the  Attorney  General's 
Off iqe  upon  the  following  questions 
relative  to  the  twenty-eight  new 
4 sections  enacted  in  lieu  of  Article 

18,  Chapter  74,  devised  Statutes  of 
Missouri,  in  these  particulars,  to- 
wit : 


"How  much  shall  the  County  Collector 
charge  for  Merchants'  License?  It 
was  $1.  Now  it  seems  it  can  be  $1 
or  75j^* 


"When  is  the  License  due?  P'ormerly 
they  issued  from  June  to  June. 

"Do  Licenses  run  from  Jmuary  1 to 
January  1?  - unless  the  person  starts 
in  business  after  that  date,  and  then 
does  the  License  run  to  the  following 
January  1,  or  does  it  run  for  one  full 
year  from  the  date  the  License  was  is- 
sued? 


"Shall  the  Bond  be  executed  and  de- 
livered to  the  Collector  at  the  time 
the  License  is  issued? 

"If  a person  was  in  business  for  six 
years  but  during  that  time  was  out  of 
business  for  one  year,  does  that  break 
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the  ’five  continuous  years1  provision 
in  Section  11306  and  require  him  to 
furnish  bond? 

"Thank  you  kindly  for  your  official 
interpretation  of  these  questions 
already  promoted  by  the  merchants 
of  Pettis  County.  I wish  to  proceed 
under  the  new  provisions  strictly  ac- 
cording to  law*  and  do  not  wish  to 
require  something  of  the  merchants 
that  will  not  be  followed  the  same 
way  next  year." 


The  delay  in  complying  with  your  request  was  oc- 
casioned because  there  was  later  introduced*  and  the  Leg- 
islature passed.  House  Bill  #998,  amending  Section  11306 
of  said  House  Bill  #536,  and  the  later  Bill  was  not  finally 
passed  until  the  late  summer  or  early  fall. 

The  questions  you  submit  for  an  opinion  are: 

1st,:  How  much  shall  a County  Collector 
charge  as  an  ad  valorem  tax  on  merchants. 

2nd.:  Do  merchants’  licenses  run  from 
January  1st  to  January  1st, 

3rd. : If  a license  is  taken  out  after 
January  1st  does  It  run  until  the  fol- 
lowing January  1st,  or  for  a full  year 
from  the  date  of  issuance, 

4th. : Shall  the  bond  required  be  exe- 
cuted and  delivered  to  the  Collector 
at  the  time  the  license  is  Issued,  and 

5th.:  If  a person  lias  been  in  business 
for  six  years  but  was  out  of  business 
for  one  year  during  the  six  years  does 
that  break  the  "five  continuous  years 
immediately  preceding  an  application" 
for  a license  for  the  current  year, 
and  require  such  person  to  furnish  a 
bond. 

Our  opinion  as  to  your  question  number  1 is  that 
the  rate  of  tax  to  be  collected  from  a merchant  Is  governed 
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by  Section  4(a)  of  Article  X of  the  new  Constitution  and 
House  Bill  #536,  now  a part  of . the  statutes  of  this  State. 
Section  4(a)  of  Article  X of  the  new  Constitution  is  as 
follows : 

"Sec.  4(a).  Classification  of  Taxable 
Property— Taxes  on  Franchises,  Incomes, 

Excises  and  Licenses.— All  taxable  prop- 
erty shall  be  classified  for  tax  purposes 
as  follows!  Class  1,  real  property? 

Class  2,  tangible  personal  property? 

Class  3,  intangible  personal  property. 

The  general  assembly,  by  general  law, 
may  provide  for  further  classification 
within  Classes  2 and  3,  based  solely 
on  the  nature  and  characteristics  of 
the  property,  and  not  on  the  nature, 
residence  or  business  of  the  owner, 
or  the  amount  owned.  Nothing  In  this 
section  shall  prevent  the  taxing  of 
franchises,  privileges  or  incomes, 
or  the  levying  of  excise  or  motor 
vehicle  license  taxes,  or  any  other 
taxes  of  the  same  or  different  types." 

It  will  be  observed  that  in  said  Section  4(a)  of 
said  Article  X,  real  estate  is  placed  in  Glass  1. 

Section  11305  of  said  House  Bill  #536  Is,  in  part, 
as  follows! 

"Merchants  shall  pay  an  ad  valorem  tax 
equal  to  that  which  Is  levied  upon 
real  estate,  on  the  highest  amount  of 
all  goods,  wares  and  merchandise  which 
they  may  have  in  their  possession  or 
under  their  control,  whether  owned  by 
them  or  consigned  to  them  for  sale, 
at  any  time  between  the  first  Monday 
in  January  and  the  first  Monday  in 
April  in  each  year?  * * * ", 

Thus  we  observe  that  the  value  or  rate  of  ad  valorem 
tax  assessed  against  merchants  shall  be  such  sum  as  may  be 
levied  by  the  County  Court  on  real  estate  as  may  be  provided 
by  law.  In  other  words,  whatever  rate  of  tax  is  levied 
against  real  estate  the  same  rate  must  be  used  In  fixing 
the  rate  for  merchants’  license  taxes.  This  has  long  been 
the  law  of  this  State.  House  Bill  #536  still  adheres  to 
that  practice.  The  case  of  £ ate  ex  rel.  vs.  Alt,  was 
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before  our  Supreme  Court  on  the  question  whether  merchants 
were  liable  for  a property  tax  or  merely  a license  or  oc- 
cupation tax.  The  case  Is  reported  in  224  Mo.  Hep.  493* 

The  Court  in  holding  that  the  laws  relating  to  merchants* 
tax  in  effect  provided  for  a property  tax,  although  osten- 
sibly, merely  a license  or  occupation  tax,  l.c,  507,  508, 
said: 

In  this  State  merchandise  is 
not  listed  for  taxation  as  other 
personal  property,  but  instead  the 
merchant  must  apply  for  a license 
to  trade  as  such,  and  without  which 
he  subjects  himself  to  a forfeiture 
to  be  recovered  by  indictment*  He 
must  give  bond  conditioned  for  the 
payment  of  the  tax.  It  is,  however, 
provided  that  merchants  shall  pay 
an  ad  valorem  tax  equal  to  that  which 
is  levied  upon  real  estate,  on  the 
highest  amount  of  goods,  wares  and 
merchandise  which  they  may  have  in 
their  possession  at  any  time  between 
the  first  Monday  of  March  and  the 
first  Monday  of  June  in  each  year. 

It  is  this  amount,  furnished  by  a 
sworn  statement  of  the  merchant, 
that  forms  the  basis  upon  which  the 
various  state,  county,  school  and 
municipal  taxes  are  levied,” 

It  appears  from  your  letter  that  you  are  making 
inquiry  respecting  the  amount  of  license  tax  a merchant 
should  pay  for  his  license.  We,  therefore,  went  to  some 
length  to  give  our  opinion  respecting  that  feature.  How- 
ever, it  may  have  been  that  you  intended  to  inquire  only 
about  the  fee  your  office  should  collect  for  Issuing  such 
license.  If  that  be  your  purpose,  we  refer  you  to  Section 
11314  of  House  Bill  #995,  recently  passed  by  the  Legislature 
which  Is  as  follows: 

”The  collector  shall,  at  the  time  of 
delivering  such  license,  collect  the 
sum  of  fifty  cents,  the  fee  herein  al- 
lowed  to  the  clerk  for  Issuing  the  same, 
and  twenty-five  cents  each  for  the  bond 
and  statement  to  be  retained  by  the  col- 
lector as  his  fee  for  furnishing  the 
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samej  provided  that,  in  counties  of 
the  first  class  any  fees  provided  for 
herein,  received  by  the  collector 
shall  be  paid  into  the  county  or 
city  treasury,  as  provided  by  law." 

This  will  outline  your  charges  for  issuing  a 
license  and  for  the  bond  and  statement  so  that  we  be- 
lieve you  will  have  no  difficulty  in  the  matter  if  that 
be  the  object  of  your  inquiry.  We  believe  this  will 
answer  your  first  question. 

Replying  to  your  second  question,  whether  the 
license  runs  from  January  1st  to  January  1st,  we  think 
the  new  Section  11306  of  said  House  Bill  #998  answer's 
this  question.  Said  Section  11306  is,  in  part,  as  fol- 
lows : 

"Any  person,  corporation  or  copartner- 
ship of  persons  applying  for  a license 
to  vend  merchandise  shall,  before  he  or 
they  shall  receive  such  license,  execute 
a bond  to  the  state,  with  good  and  suf- 
ficient surety,  conditioned  that  he  will 
on  or  before  the  31st  day  of  December 
following,  pay  to  the  collector  of  the 
proper  county  all  merchants  tax  due, 
which  bond  shall  be  approved  by  the  col- 
lector and  his  approval  indorsed  there- 
on: * * •*  ", 

The  part  quoted  provides  for  the  giving  of  the 
bond  to  pay  the  tax  due  by  the  end  of  the  following 
December.  Such  language  indicates  that  the  Legislature 
intended^ that  the  license  should  run  from  January  1st 
to  January  1st  or  for  whatever  time  of  the  year  after 
the  first  of  the  year  a person  began  business,  and  that 
his  license  and  bond  would  run  from  that  time  until  the 
next  succeeding  January  1st,  There  is  no  language  or 
provision  in  any  of  the  sections  of  either  House  Bill 
#356  or  House  Bill  #998,  as  we  read  them,  justifying  the 
idea  that  if  a person  be>gan  business  after  January  1st 
of  any  year,  say  May  1st  or  June  1st,  that  his  license 
and  bond  would  run  a full  year  to  the  corresponding  month 
of  the  succeeding  year.  We  believe  Section  11328  of  said 
House  B3.11  #998,  on  the  contrary,  fully  clarifies  this 
question,  and  requires  that  the  license  and  bond  shall 
run  from  whatever  time  in  the  year  they  qre  executed 
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and  delivered  to  the  first  of  January  next  succeeding. 

&aid  Section  11328  is  as  follows; 

"When  any  merchant  shall  commence 
the  business  of  merchandising  in 
any  county  in  this  state  after  the 
first  Monday  in  January,  in  any  year, 
he  shall  execute  a bond  as  provided 
for  in  Section  11306,  conditioned 
that  he  will  furnish  to  the  collector 
of  his  county  a statement,  verified 
as  herein  required,  of  the  largest 
amount  of  goods,  wares  or  merchandise 
which  he  had  on  hand  or  subject  to 
his  control,  whether  owned  by  himself 
or  consigned  to  him  for  sale,  on  the 
first  day  of  any  month  between  the 
time  when  he  commenced  business  as  a 
merchant,  and  the  said  first  day  in 
January  next  succeeding;  upon  which 
statement  he  shall  pay  a tax  based 
upon  the  same  rate  as  other  merchants, 
to  be  determined  by  the  number  of 
months  in  business  in  any  calendar 
year, " 

See  also  Section  11308  of  House  Bill  #536. 

This,  we  trust,  will  answer  your  question  number  two. 

Replying  to  your  third  question  and  referring 
again  to  said  Section  11328,  supra,  it  seems  to  be  clear 
that  the  Legislature  intended  that  a merchant  beginning 
business  after  the  first  Monday  of  January  in  any  year 
should  execute  his  bond  at  the  time  the  license  would  be 
issued.  Manifestly,  he  could  not  engage  in  business  with- 
out the  license,  and  the  language,  in  part,  of  said  Section 
11328,  supra,  stating  that,  at  the  time  he  shall  commence 
the  business  of  merchandising  he  shall  execute  his  bond, 
makes  it  plain,  we  think,  that  the  merchant  shall  execute 
his  bond  and  deliver  the  same  to  the  Collector  at  the  time 
the  license  is  issued  to  him.  We  think  this  will  answer 
your  third  and  fourth  questions,  since  the  same  provisions 
of  the  statutes  quoted  refer  to  both  the  period  of  time 
for  which  the  bond  and  license  may  be  issued,  and  also 
to  whether  the  bond  must  be  executed  at  the  time  the 
license  is  issued* 
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Replying  to  your  fifth  and  last  problem,  we 
refer  again  to  Section  11306  of  House  Bill  #998,  and 
the  proviso  thereof,  which. is,  in  part,  as  follows: 

-:s-  * Provided  that  said  bond  shall 
not  be  required  where  any  person, 
corporation  or  copartnership  of 'per- 
sons has  obtained  and  paid  a license 
as  required  by  law  for  a period  of 
* five  continuous  years  immediately 

preceding  an  application  for  a license 
for  the  current  yearj  * * ", 

This  question  calls  for  the  construction  of  the 
language  used  in  said  proviso  of  Section  11506,  supra. 

It  would  not  appear  to  be  difficult  to  give  the  ordinary 
meaning  and  interpretation  of  words  to  the  language  in 
said  proviso.  The  proviso  states  that  bond  shall  not 
be  required  where  any  person,  corporation  or  copartner- 
ship of  persons  has  obtained  and  paid  a license,  as  re- 
quired by  law,  for  a period  of  five  continuous  years  im- 
mediately preceding  an  application  for  a license  for  the 
current  year.  This  could  only  mean  that  if  such  person, 
corporation  or  copartnership  of  persons  had  not  obtain- 
ed and  paid  a license  for  a period  of  five  continuous 
years  immediately  preceding  the  application  for  a license 
for  the  current  year,  such  person,  corporation  or  co- 
partnership of  persons  would  be  required  to  execute  the 
bond  required  by  law.  In  other  words,  if  there  had  been 
a period  of  one  year  at  any  time  within  the  five  year 
period  immediately  preceding  an  application  for  a license 
where  and  when  the  person,  corporation  or  copartnership 
of  persons  applying  for  a license  for  the  current  year 
had  not  obtained  and  paid  a license  he  or  they  undoubtedly 
would  be  required  to  execute  the  bon<i~requlred  by  law.  This 
we  be lie ve , will  answer  your  fifth  and  last  inquiry. 

We  believe  said  House  Bills  #536  and  ,#998  provide 
such  a plan  of  procedure  respecting  merchants r licenses  and 
bonds  as  will  permit  the  County  Collectors  to  fix  the 
periods  for  which  both  bonds  and  licenses  shall  run  to  be 
from  January  1,  of  each  year,  to  January  1 of  the  next 
succeeding  year.  This  would,  as  we  see  it,  permit  the 
County  Collectors  of  the  several  counties  of  this  State 
and  the  merchants  to  depend  upon  a regular  date  and  plan 
of  complying  with  the  recent  statutes  on  the  subject. 
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CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department, 
considering  the  foregoing  premises  that: 

1)  The  same  tax  rate  shall  be  charged  on  the 
valuation  of  merchants’  stocks  for  licenses  as  may  be 
fixed  by  law  for  real  estate#  Collector’s  fee  fifty 
cents  for  license,  twenty-five  cents  each  for  bond  and 
statement,  total  of  $1,00. 

2)  That  merchants’  licenses  would  run  from 
January  1 of  any  year  to  January  1 of  the  next  succeeding 
year, 

3)  ff  a merchant  began  business  after  the  first 
Monday  In  January  of  any  year  his  license  would  not  run 
for  a full  year  from  its  date,  but  only  to  the  following 
January  1st  of  the  succeeding  year, 

4)  That  the  bond  of  a merchant  should  be,  under 
the  above  cited  and  quoted  statutes,  executed  and  delivered 
to  the  Collectors  of  the  several  counties  of  this  State 

at  the  time  a license  may  be  issued  to  any  such  merchant, 

5)  That  if  a person  was  in  business  for  six  years 
but  during  that  time  wt^  out  of  business  for  one  year, 
and  did  not  obtain  an#  pay  for  a license  for  a period  of 
five  continuous  years  immediately  .preceding  an  applica- 
tion for  a license  for  the  current  year,  such  person  would 
be  required  to  execute  and  deliver  a bond  to  the  County 
Collector  of  any  county  In  this  State  at  the  time  of  ob- 
taining a license  for  a currant  year, 

Respectfully  submitted. 


APPROVED: 


GEORGE  W.  CROWLEY 

Assistant  Attorney  General 


J,  E,  TAYLOR 
Attorney  General 


GhC j Ir 


OFFICERS: 

COUNTY  TREASURERS : 


RE:  Treasurer  cannot  receive  extra  compensation 
for  taking  care  of  accounts  of  county  toll  bridge sc 


January  8,  1946 


Mr*  Hugh  Phillips,  Prosecuting  Attorney 
Camden  County 
Camdenton,  Missouri 

Dear  Sir: 


FI  LED 


This  will  acknowledge  receipt  of  your  letter  of  recent  date 
requesting  an  opinion  of  this  department  relative  to  the  payment  of 
compensation  to  the  treasurer  of  Camden  County  for  handling  the 
records  and  accounts  and,  in  general,  talcing  care  of  the  Hurricane 
Dock  Bridge  Funds.  The  questions  presented  by  your  letter  are: 


"May  the  County  Court  lawfully  pay  the 
County  Treasurer  out  of  the  funds  re- 
ceived from  the  tolls  on  the  bridge 
reasonable  compensation  for  her  services 
rendered  in  this  special  trust  capacity? 

"May  the  County  Court  also  now  pay  the 
County  Treasurer  a reasonable  compensation 
for  her  services  rendered  In  the  past  out 
of  the  tolls  received  from  the  bridge? 

"Could  the  County  Court  lav/fully  designate  and 
appoint  the  County  Treasurer  or  some  other 
person  as  secretary-treasurer  for  the  Toll 
Bridge  Fund  and  as  such  pay  a reasonable  com- 
pensation therefore  out  of  the  revenue  re- 
ceived from  the  bridge?" 


Under  date  of  November  19,  1941,  this  office  wrote  an  opinion  to 
Honorable  Marion  Robertson,  Prosecuting  Attorney  of  Saline  County, 
Missouri.  Mr.  Robertson  desired  to  know  whether  the  county  treasurer 
of  Saline  County  was  entitled  to  a salary,  in  addition  to  his  stat- 
utory allowance  as  treasurer,  for  taking  care  of  the  accounts  of  the 
Saline  County-Miaml  Bridge  Fund.  This  department  held  that  the  county 
treasurer  of  Saline  County  could  not  receive  additional  compensation 
for  performing  these  duties. 

We  are  of  the  opinion  that  the  same  legal  issue  presented  in  our 


Mr.  Hugh  Phillips 


Page  2 


former  opinion  is  raised  by  your  letter.  We  think  that  our  former 
opinion,  therefore,  answers  questions  1,  2,  and  part  of  question  3 
of  your  letter,  so  far  as  the  county  treasurer  is  involved.  We  en- 
close a copy  of  this  opinion  for  your  examination. 


There  remains  the  question  of  whether  the  county  court  could 
lawfully  designate  a person  other  than  the  county  treasurer  to  manage 
the  accounts  of  the  toll  bridge  fund  and  pay  such  person  a reasonable 
compensation  therefor. 

Section  8548,  R,  S.  Mo.  1939,  which  prescribes  the  methods  of 
financing,  acquiring  and  constructing  toll  bridges,  and  under  which 
the  Hurricane  Deck  Bridge  was  constructed,  is  set  out  in  full  on  page 
3 of  the  accompanying  opinion  of  this  department*  It  provides  no  ex- 
press statutory  authority  for  the- appointment  of  some  particular  per- 
son to  act  as  secretary-treasurer  of  any  toll  bridge  fund.  Further, 
its  provisions,  we  think,  plainly  indicate  that  the  publio  agency  (in 
this  case  the  county)  is  to  have  oharge  of  all  affairs  regarding 
the  bridge  from  the  acquisition  of  funds  for  the  purpose  of  construct- 
ing or  acquiring  such  bridge  down  to  the  operation  and  maintenance  of 
the  bridge.  Since  the  county  is  to  take  complete  charge  of  the  bridge 
and  the  funds  therefrom,  and  the  statute  makes  no  provision  for  the 
appointment  of  other  persons  to  aid  the  county  officers  in  performing 
any  of  the  duties  which  may  become  necessary,  we  think  it  becomes  the 
exclusive  duty  of  the  county  officers  to  perform  the  function*  necess- 
ary to  the  operation  and  maintenance  of  the  bridge  which  are  consistent 
with  the  general  nature  cf  their  official  duties.  In  Louisville  Bridge 
Commission  vs.  Louisville  Trust  Company,  81  S,  W,  (2d)  894,  the  Supreme 
Court  of  Kentucky  held  that  the  funds  collected  from  a toll  bridge 
were  public  funds.  It  is  the  duty  of  the  county  treasurer  to  manage 
and  have  the  custody  of  the  public  funds  which  are  under  the  control 
and  management  of  the  county.  Our  own  Courts,  in  ruling  on  questions 
arising  under  sections  8547  and  8548,  R.  S.  Mo.  19$  , have  considered 
toll  bridges  constructed  under  authority  of  those  sections  as  bridges 
owned  by  the  counties.  In  State  ex  rel  St,  Charles  County  v.  Smith 
(1941)  348  Mo.  7,  15;  152  S*  W.  (2d)  1,  the  Missouri  Supreme  Court 
pointed  this  out  by  saying t 

"The  county  acquired,  and  has  ever  since  owned  and 
operated  the  toll  bridges  in  question  under  the  pro- 
visions what  are  now  Secs.  8547,  8551,  R.  S.  Mo. 

19$  (Sess,  7907-c— 7907-g,  Mo,  Stat.  Ann.)  enacted 
at  the  extra  session  of  1933-34  (Laws  1933-34,  Ex. 

Sess*,  p,  115)*” 

Also,  Lancaster  v»  County  of  Atchison  (1944)  352  Mo.  1039, 


We  think,  therefore,  that  the  custody  and  management  of  the  Hur- 
ricane Deck  Toll  Bridge  Fund  is  a duty  incidental  to  the  office  of  the 
county  treasurer  of  Camden  County. 
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CONCLUSION* 


We  are,  therefore,  of  the  opinion  that  the  county  court  of  Camden 
County  may  not  lawfully  pay  the  county  treasurer,  out  of  the  funds 
received  from  the  tolls  on  the  Hurricane  De ok  Bridge,  a reasonable 
compensation  for  her  services  rendered  in  regard  to  the  Hurricane  Deck 
Bridge  Fund,  and  that  compensation  may  not  be  granted  for  such  ser- 
vices which  have  been  rendered  by  her  in  the  past* 

We  are  of  the  further  opinion  that  the  County  Court  of  Camden 
County  may  not  lawfully  designate  and  appoint  the  county  treasurer  or 
some  other  person  as  secretary-treasurer  for  the  toll  bridge  fund 
and,  as  such,  pay  a reasonable  compensation  therefor  out  of  the 
revenue  received  from  the  Hurricane  Deck  Bridge. 


Respeotfully  submitted. 


SMITH  N.  CROWE,  JR. 
Assistant  Attorney  General 


APPROV'D: 


J.  E.  TAYLOR 
Attorney  General 


SNC :do 
(Eno. ) 


MERCHANT'S  TAX:  Corporation  which  consignes  goods  to  a 

second  corporation  for  storage  and  delivery 
only  is  liable  under  Section  11305,  R.S.  Mo 
1939,  for  a merchants  tax* 


This  Department  is  in  receipt  of  your  request 
for  an  official  opinion,  which  reads  as  follows: 

"Vie  have  in  Pemiscot  County  some 
large  storage  tanks  owned  by  the 
Refiners  Relay  Corporation,  used 
for  the  storage  of  gasoline,  which 
is  shipped  by  river  to  this  termi- 
nal and  owned  by  the  Texaco  Products 
Co.,  but  consigned  to  the  Refiners 
Relay  Corporation  for  storage  and 
distribution  over  South  East  Missouri 
and  North  East  Arkansas  by  its  trucks, 
and  is  billed  to  the  customers  by 
Texaco. 

"The  refiners  Relay  only  gets  de- 
livery or  dray  tickets  signed  upon 
delivery  of  the  gasoline.  Refiners 
Relay  maintain  that  they  act  as  car- 
rier and  storage  for  the  Texaco 
Company.  They  also  contend  that 
they  are  liable  for  any  Merchant's 
Tax. 

"Should  the  gasoline  be  assessed 
to  Texaco  with  office  in  Chicago, 
for  this  merchandise,  or  should 
, the  Refiners  Relay  be  assessed  to 

whom  the  gasoline  is  consigned? 

"I  wish  you  would  give  me  an  opinion 
on  this  matter  as  we  want  to  be  sure 
of  our  procedure.  I am,  " 


March  18,  1946 


Honorable  Elmer  Peal 
Prose outing  Attorney 
Pemiscot  County 
Caruthersville , Missouri 

Dear  Mr.  Peal: 
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Section  11305,  R.S.  Mo*  1939,  provides  as  follows: 

"Merchants  shall  pay  an  ad  valorem 
tax  equal  to  that  which  is  levied 
upon  real  estate,  on  the  highest 
amount  of  all  goods,  wares  and  mer- 
chandise which  they  may  have  in 
their  possession  or  under  their 
control,  whether  owned  by  them  or 
consigned  to  them  for  sale,  at  any 
time  between  the  first  Monday  in 
March  and  the  first  Monday  in  June 
in  each  year:  Provided*  that  no 
commission  merchant  shall  be  requir- 
ed to  pay  any  tax  on  any  unmanufactur- 
ed article,  the  growth  or  produce  of 
this  or  any  other  state,  which  may 
have  been  consigned  for  sale,  and  in 
which  he  has  no  ownership  or  interest 
other  than  his  commission." 


A merchant  is  defined  by  Section  11303,  R.S.  Mo. 

1939,  as  follows: 

"Every  person,  corporation  or  co- 
partnership of  persons,  who  shall 
deal  in  the  selling  of  goods,  wares 
and  merchandise,  including  clocks, 
at  any  store,  stand  or  place  oc- 
cupied for  that  purpose,  is  de- 
clared to  be  a merchant," 


Prom  the  facts  presented  in  your  request  it  appears 
that  the  gasoline  is  owned  at  all  times  by  the  Texaco  Product 
Company,  and  all  gasoline  sold  is  paid  for  by  the  customers 
direct  to  said  company.  The  Refiners  Relay  Corporation  at 
no  time  exeroises  any  ownership  over  the  gasoline  but  only 
store  it  for  the  Texaco  Company,  and  deliver  it  to  the  cus- 
tomers of  the  Texaco  Products  Company* 

This  tax  is  one  upon  the  stock  in  trade  not  upon 
the  occupation,  and  it  is,  therefore,  a personal  property 
tax.  State  ex  rel.  The  Board  of  President  and  Directors  of 
the  St.  Louis  Public  Schools  vs.  Tracy,  94  Mo.  217,  6 S.W. 

709 . 
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In  City  of  Troy  vs.  Harris,  102  Mo.  App,  51,  76 
S.W.  662,  the  city  of  Troy,  Missouri,  had  enacted  ordi- 
nances  which  are  Identical  with  Sections  11303  and  11305, 
supra.  The  facts  in  issue,  as  shown  by  the  opinion,  l.c. 

55,  were  as  follows? 

"The  evidence  of  various  persons 
tended  to  prove  that  the  Standard 
Oil  Company,  a corporation  of  the 
State  of  Indiana,  but  authorized 
to  do  business  in  this  State,  owned 
tanks  of  oil  near  a railroad  station 
in  the  limits  of  the  city  of  Troy, 
of  which  oil  the.  defendant  Harris  was 
in  charge.  He  had  the  keys  to  the  pre-- 
mises  and  opened  and  looked  the  gate. 

As  the  agent  of  the  Standard  Oil  Com* 
pany,  he  sold  oil  to  different  persons 
within  the  time  charged  in  the  com-  > 
plaint,  both  from  stationary  tanks 
and  from  a wagon-tank  which  he  drove 
about  town.  When  Harris  was  paid  he 
gave  a receipt  for  the  money  in  the 
name  of  the  Standard  Oil  Company. 

There  was  no  proof  as  to  the  scope 
of  his  agency,  the  extent  of  his 
authority,  or  whether  he  worked  for 
a salary  or  for  a commission,” 

The  Court,  l.c.  58,  held  that:  "The  business  carried 
on  by  the  Standard  Oil  Company  Is  shown  by  the  testimony  to 
be  such  as  brings  it  within  the  definition  of  a merchant  con- 
tained in  the  first  section  of  the  ordinance,  which  Is  simi- 
lar to  the  statutory  definition.  K.S,  1899,  c.  89,  sec. 

8540}  State  v.  Vindquest,  36  Mo.  App.  584}  Kansas  City  v. 
Lorber,  64  Mo.  App,  604}  Kansas  City  v.  Guest,  151  Mo.  128. 

It  is  therefore  amenable  to  any  reasonable  requirement  in 
regard  to  a lioense  and  a license  tax." 

In  the  Town  of  Canton  vs.  McDaniel,  188  Mo.  207, 

86  S.W.  1092,  the  defendant,  McDaniel,  had  shipped  goods 
to  one  Hay,  who  was  a grain  merchant  in  the  city  of  Canton, 
and  Hay  was  to  hold  the  goods  until  they  were  called  for 
by  the  persons  to  whom  they  had  been  sold.  The  Court  held 
that  McDaniel  was  a merchant  under  ordinances  identical  to 
the  statutes  here  Involved,  and  was  liable  for  an  ad  valorem 
tax  upon  his  goods,  and  that  Hay  was  only  an  agent  even 


Honorable  Elmer  Peal 


-4 


March  18,  1946 


though  In  this  case  Kay  had  collected  the  money  for  the 
goods. 

It  will  be  seen  therefore,  that  the  Texaco  Products 
Company  is  the  owner  of  the  goods  in  question,  and  is  a 
corporation  dealing  in  the  selling  of  goods,  wares  and  mer- 
chandise, and  that  the  Refiners  Relay  Corporation  is  merely 
an  agent  of  the  Texaco  Products  Company  for  the  purpose  of 
storing  and  delivering  the  gasoline* 


CONCLUSION. 


It  Is,  therefore,  the  opinion  of  this  Department 
that  a corporation  who  ships  gasoline  into  the  state  to  a 
person  for  storage  and  for  delivery  to  customers  of  the 
corporation  who  are"  billed  by  said  corporation.  Is  a mer- 
chant within  the  meaning  of  Section  11303,  R.S.  Mo,  1939, 
and  must  pay  the  ad  valorem  tax  upon  the  merchandise  as  re- 
quired by  Section  11305,  R.S.  Mo.  1939. 


Respectfully  submitted. 


ARTHUR  M.  0 * KEEFE 
Assistant  Attorney  General 


APPROVED  s 


J.  E.  TAYLOR 
Attorney  General 


AMO 'Ki ir 


LANDS:  Federal  Government  may  acquire  land  in  Missouri  without 
the  consent  of  the  State  for  public  use. 


Honorable  0.  Vprn  Peak 
House  of  liepresentatives 
Jefferson  City,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  our  official 
opinion  on  the  following  question: 


’’May  the  State  of  Missouri  prohibit  the 
Federal  Government  or  any  of  its  agen- 
cies from  acquiring  land  in  Missouri  by 
cession,  purchase,  condemnation  or  other- 
wise V" 

The  constitutional  authority  pertaining  to  the  right 
of  the  Federal  Government  to  acquire  lunds  within  the  vari- 
ous states  which  is  cited  most  frequently  in  decisions  on 
this  question  is  Clause  17,  Section  8,  Article  I,  of  the 
Constitution  of  the  United  States,  Section  8 being  a grant 
of  powers  to  Congress,  which  is  as  follows: 

"To  exercise  exclusive  legislation,  in 
all  cases  whatsoever,  over  such  district 
(hot  exceeding  ten  miles  square)  as  may, 
by  cession  of  particular  States,  and  the 
acceptance  of  Congress,  become  the  seat 
of  government  of  the  United  States,  and 
to  execute  like  authority  over  all  places 
purchased  by  the  consent  of  the  legislature 
of  the  State  in  which  the  same  shall  be, 
for  the  erection  of  forts,  magazines,  ar- 
senals, dock  yards,  and  other  needful 
buildings;  ;;  ;|i? 

It  should  be  noted  that  the  above  clause  contains  no  ex1 
press  authorization  for  the  exercise  of  the  power  of  eminent 
domain,  and  it  is  through  decisions  of  the  Supreme  Court  of 
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the  United  States  that  suoh  powers  have  been  attributed  to 
the  Federal  Government , 

In  pursuance  to  the  constitutional  provision  above 
noted,  the  General  Assembly  enacted  (and  reenacted  in  1935) 
Section  13691,  R,  s,  Mo,  1939,  giving  the  consent  of  the 
State  to  the  acquisition  of  lands  for  the  following  pur- 
poses: 

"The  consent  of  the  State  of  Missouri  is 
hereby  given  in  accordance  with  the  seven- 
teenth clause,  eighth  section  of  the  first 
article  of  the  Constitution  of  the  United 
States  to  the  acquisition  by  the  United 
States  by  purchase  or  grant  of  any  land  in 
this  State  which  has 'been  or  may  hereafter 
be  acquired,  for  the  purpose  of  establish- 
ing and  maintaining  postoffices,  internal 
revenue  and  other  government  offices, 
hospitals,  sunatorlums , fisli  hatcheries, 
game  and  bird  preserves  and  land  for  re- 
forestation, reoreational  and  agricultural 
uses," 

The  consent  given  by  the  State  of  Missouri  is  much  broad- 
er than  the  power  of  acquisition  listed  in  the  constitutional 
provision  to  which  the  above  section  refers.  That  consent, 
however,  corresponds  to  the  powers  given  the  Federal  Govern- 
ment by  judicial  interpretation. 

The  leading  case  on  this  question  is  Fort  Leavenworth 
Railroad  Go.  v,  Lowe,  114  U»  S.  525,  29  L,  Fid.  264.  In  that 
case  the  question  of  the  legislative  authority  of  the  Federal 
Government  over  the  area  comprising  Fort  Leavenworth,  Kansas, 
was  under  discussion,  and  while  the  Supreme  Court  of  the 
United  States  in.  that,  decision  admitted  that  the  framers  of 
the  Federal  Constitution  were  of  the  opinion  that  the  new 
Government  could  not  acquire  land  in  any  State  without  the 
consent  of  such  State,  yet  the  Federal  Government  was  held  to 
have  such  power,  in  the  following  language,  1.  c.  266  (L.  Ed.) 

n * * * xt  would  seem  to  have  been  the  opin- 
ion of  the  framers  of  the  Constitution  that, 
without  the  consent  of  the  States,  the  new 
government  would  not  be,  able  to  acquire 
lands  within  them;  and  therefore  it  was  pro- 
vided that  when  it  might  require  such  lands 
for  the  erection  of  forts  uhd  other  buildings 
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i’or  tiie  defense  of  the  country,  or  the 
discharge  of  other  duties  devolving  upon 
it,  and  the  consent  of  the  States  in  which 
they  were  situated  was  obtained  for  their 
acquisition,  ouch  consent  should  carry 
with  it  political  dominion  and  legislative 
authority  over  them.  Purchase  with  such  ' 
consent  was  the  only  mode  then  thought  of 
for  the  acquisition  by  the  General  Govern- 
ment of  title  to  lands  in  the  'States, 

Since  the  adoption  of  the  Constitution  this 
view  has  not  generally  prevailed.  Such  con- 
sent has  not  always  been  obtained,  nor  sup- 
posed necessary,  for  the  purchase  by  the 
General  Government  of  lands  within  the 
States.  If  any  doubt  has  ever  existed  as 
to  its  power  thus  to  acquire  lands  within 
the  States,  it  has  not  had  sufficient 
strength  to  create  any  effective  dissent 
from  the  general  opinion.  The  consent  of 
the  Sta.tes  to  the  purchase  of  lands  within 
them  for  the  special  purposes  named  is, 
however,  essential,  under  the  Constitution, 
to  the  transfer  to  the  General  Government, 
with  the  title,  of  political  jurisdiction 
and  dominion.  Where  lands  are  acquired 
without  such  consent,  the  possession  of  the 
United  States,  unless  political  jurisdic- 
tion be  ceded  to  them  in  some  other  way,  is 
simply  that  of  an  ordinary  proprietor.  The 
property  in  that  case,  unless  used  as  a 
means  to  curry  out  the  purposes  of  the  gov- 
ernment, is  subject  to  the  legislative  au- 
thority and  control  of  the  States  equally 
with  the  property  of  private  individuals. 

"But  not  only  by  direct  purchase  have  the 
United  States  been  able  to  acquire  lands 
they  needed  without  the  consent  of  the  States, 
but  it  has  been  held  that  they  possess  the 
right  .of  eminent  domain  within  the  States, 
Using  these  terms,  not  as  expressing  the  ul- 
timate dominion  or  title  to  property,  but  as 
indicating  the  right  to  take  private  property 
for  public  uses  when  needed  to  execute  the 
powers  conferred  by  the  Constitution;  and 
that  the  General  Government  is  not  dependent 
upon  the  caprice  of  individuals  or  the  will 
of  Btate  Legislatures  in  the  acquisition  of 
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such  lands  as  may  bo  required  for  the  full 
and  effective  exercise  of  its  powers.  This 
doctrine  was  authoritatively  declared  in 
Kohl  v,  U.  3,,  91  U„  8.  367  (Bk.  S3,  L.  ed. 

449)  , * * * * * 

"When  the  title  is  acquired  by  purchase  by 
consent  of  the  Legislatures  of  the  States, 
the  federal  jurisdiction  is  exclusive  of 
all  state  authority,  * ii:  M 

There  appears  to  be  but  one  restriction  on  the  right  of 
the  Federal  Government  to  acquire  land  within  this  State  by 
the  right  of  eminent  domain,  and  that  is  that  the  land  must 
be  acquired  for  a public  use.  The  rule  is  briefly  stated  in 
United  States  v.  Certain  Lands  in  City  of  Louisville,  Ky, , 

70  F,  (2d)  684 , 1.  c.  686,  as  follows: 

•'The  government  of  the  United  States  is 
ono  of  delegated  powers.  There  is  no  con- 
stitutional provision  expressly  authoriz- 
ing it  to  exercise  the  power  of  eminent  do- 
main. It  is  nevertheless  well  settled  that 
this  power  belongs  to  the  government  as  an 
attribute  of  its  sovereignty.  Kohl  v. 

United  States,  .91  U,  8.  367,  23  L.  lid.  449; 

Shoemaker  v.  United  states,  147  U,  3.  232, 

299,  13  8.  Ct.  361,  37  L.  Hd.  170;  Chappell 
v.  United  States,  160  U.  3.  499,  509,  510, 

16  S.  Ct.  397,  40  L.  Bd.  510.  Squally  well 
settled  is  it  that  the  right  can  only  be 
exercised  where  the  property  is  to  be  taken 
for  a public  use,  * * " 

The  refusal  of  a State  to  give  its  consent  to  the  acquisi- 
tion of  land  by  the  Federal  Government  has  only  one  effect,  and 
that  is  to  deny  exclusive  legislative  jurisdiction  to  the  Fed- 
eral Government  over  such  land,  and  that  is  subject  to  the  fur- 
ther qualification  that  State  legislative  enactments  may  not 
interfere  with  the  governmental  use  of  such  land.  This  rule 
is  clearly  set  out  in  several  decisions,  but,  for  the  purpose 
of  brevity,  we  are  quoting  only  from  Chicago,  Rock  Island  and 
Pacific  Hy.  Co.  v.  McGlirin,  114  U.  8.  542,  29  L.  Hd.  270,  l.o. 
271: 

" * * But,  in  order  that  the  United  States 

may  possess  exclusive  legislative  power  over 
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the  traot,  except  aa  may  be  necessary  to 
the  use  of  the  building,  thereon  as  such 
instrument  .<  1 i t y , they  must  have  acquired 
the  tract  by  purchase,  with  the  consent 
of  the  State.  This  is  the  only  mode  pre- 
scribed by  the  Federal  Constitution  for 
their  acquisition  of  exclusive  legislative 
power  over  it.  When  such  legislative  pow- 
er is  acquired  in  any  other  way,  as  by  an 
express  Act  ceding  it,  its  cession  may  be 
accompanied  .with  any'  conditions  not  incon- 
sistent with  the  effective  use  of  tile 
property  for  the  public  purposes  intended, 

* * ti 


And  tile  more  recent  oa3e  of  James  v.  Dravo  Contracting 
Co,,  302  U.  3.  134,  82  L,  M.  155,  1.  c.,165: 

"It  is  not  questioned  that  the  State  may 
refuse  its  consent  and  retain  jurisdiction 
consistent  with  the  governmental  purposes 
for  XYliich  the  property  was  acquired.  The 
right  of  eminent  domain  inheres  in  the 
Federal  Government  by  virtue  of  its  sover- 
eignty and  thus  it  may,  regardless  of  the 
wishes  either  of  the  owners  or  of  the 
States,  acquire  the  lands  which  it  needs 
within  their  borders.  Kohl  v.  United 
States,  91  U,  S.  367,  371,  372,  23  L.  ed. 

449,  451,  In  that  event,  as  in  cases  of 
acquisition  by  purchase  without  consent  of 
the  State,  jurisdiction  is  dependent  upon 
cession  by  the  State  and  the  State  may 
qualify  its  cession  by  reservations  not 
inconsistent  with  the  governmental  uses. 

^ II 


Federal  decisions  have  been  very  liberal  in  the  interpre 
tation  of  the  words  "public  use"  and  have  extended  the  words 
to  include  reforestation,  prevention  of  soil  erosion,  flood 
control,  wildlife  conservation,  and.  the  retirement  of  sub- 
marginal lands  or  lands  not  suited  primarily  for  conservation 
A recent  decision  by  a Federal  District  Court,  In  re  United 
States,  28  F,  Supp,  758,  has  summarized  the  various  meanings 
given  to  the  words  "aublic  use"  in  the  following  language, 

1.  c.  763,  764: 

"It. is  clear  that  forestation,  prevention 
of  soil  erosion  and  flood  control  have  come 
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to  be  recognized  in  the  mind  of  Congress 
as  public  necessities  if  wo  are  to  conserve 
our  natural  resources.  Little  question 
could  be  raised  regarding  the  authority 
of  the  state  to  fulfill  any  of  these  pro- 
grams. Likewise  there  can  be  no  doubt  that 
forestation,  and  flood  control  on  even  min- 
or streams,  and  control  of  soil  erosion 
even  over  a comparatively  small  area  af- 
fect an  interest  which  is  * national  and  gen- 
eral as  contradistinguished  from  local  or 
special.*  The  nature  of  the  program  for 
wildlife-reforestation  projects  indicates 
an  activity  involving  a scope  much  more  ex- 
tensive than  a single  state.  * * * 

ti  * -i  There  can  be  no  doubt  that  projects 
looking  to  flood  control,  re-forestation 
and  prevention  of  soil  erosion  may  in  and 
of  themselves  affect  that  ’general  welfare,* 

As  to  the  establishment  of  game  refuges 
there  can  be  little  doubt  under  any  circum- 
stance. it  is  quite  possible  that  those 
projects  for  re-forestation  and  conserva- 
tion and  flood  control  may  seem  to  affect 
only  streams  and  lands  within  the  particu- 
lar state;  that  they  are  local  only.  But 
that  seldom  so  results,  further,  the  proj- 
ects are  not  to  bo  considered  separately 
but  as  part  of  the  entire  program  contem- 
plated by  the  acta.  These  activities  may 
well  be  and  are  in  aid  of  the  'general  wel- 
fare' and  hence  in  the  'public  interest,' 
irrespective  of  the  demands  of  the  ecohomic 
interests  of  the  country.  * * * 'The  au- 
thority to  condemn  * * * extends  to  every  case 
in  which  an  officer  of  the  government  is  au- 
thorized to  procure  real  estate  for  public 
use.*  Hanson  Lumber  Co.  v.  United  States,  261 
U.  3.  381,  43  8.  Ct.  442,  444,  67  L.  Ud.  009. 

"Counsel  for  the  State  with  ability  has  traced 
the  history  of  the  State  relative  to  the  pow- 
ers reserved  to  the  states  in  the  Confederacy 
of  States,  and  latex*  under  the  federal  Consti- 
tution. The  question  here  obviously  is  wheth- 
er the  authority  sought  to  be  asserted  is  with- 
in such  reserve  powers.  The  answer  is  found 
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in  the  decisions  of  the  Supreme  Court  that 
’the  general  government  is  not  dependent 
upon  the  caprice  of  individuals,  or  tile 
will  of  state  legislatures,  in  the  acquisi- 
tion of  such  lands  as  may  be  required  for 
the  full  and  effective  exercise  of  its 
powers.'  Port  Leavenworth  ii.  h . Co.  v. 
Lowe,  114  U . J.  525,  530,  5 J,  Ct.  995,  098, 
29  L.  Ed,  254,  and  other  cases  hereinbefore 
cited.  The  projects  in  question  are  neces- 
sary for  the  'full  and  effective  exercise* 
of  the  powers  of  the  United  Utates." 


CONCLUSION 


It  is,  therefore,  the  conclusion  of  this  office  that  the 
United  States  Government  my  acquire  land  within  the  State  of 
Missouri  for  public  use  without  the  consent  of  this  State, 
by  purchase  or  by  exercise  of  the  right  of  eminent  domain, 
and.  that  acquisition  for  public  use  would  include  reforesta-  ■ 
tion,  soil  conservation,  wildlife  conservation,  and.  flood  con- 
trol projects.  It  is  our  further  opinion  that  the  Pederal 
Government  may  acquire  exclusive  legislative  jurisdiction  over 
such  land  only  with  the  consent  of  the  State  of  Missouri,  and 
that  in  the  absence  of  such  consent,  the  territory  acquired 
is  subject  to  tile  general  lav/s  of  the  State  of  Missouri,  so 
far  as  they  do  not  interfere  with  the  exercise  of  .governmental 
functions  by  the  Government  of  the  United  Utates. 


liespectf ully  submitted, 


APPROVED: 


ROBERT  L.  HIDE! 

Assistant  Attorney  General 


77  IT  TxYLOk 

Attorney  General 
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TAXATION  AND  REVENUE: 


Necessity  of  inclusion  of  name  cf'oVhier  in 
publication  for  sale  of  real  property  for 
delinquent  taxes. 


September  6,  1946 


FILED 


Honorable  Ulmer  foal 
Irooec ut  Ititi  Attorney 
femlscot  bounty 
Oarutiiersvllle,  Missouri 


Dear  air: 


Reference  Is  made  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  office,  and  reading  as  follows: 

'’Will  you  please  inform  mo  if  the  publica- 
tion of  sale;  of  real  property  by  County 
Collector  for  the  collection  of  delinquent 
taxes  requires  the  name  of  the  owner  of 
said  property  to  be  3et  out  in  the  publi- 
cation, along  with  the  description  of  the 
property," 

The  following  provision  is  found  in  the  Constitution  of 
1945,  appearing  as  Section  15  of  jirtiole  X: 

11  No  real  property  shall  be  sold  for  state, 
county  or  city  taxes  without  judicial  pro- 
ceedings, unless  the  notice  of  sale  shall 
contain  the  names  of  all  record  owners  there- 
of , or  the  names  of  all  owners  appearing  on 
the  land  tax  book,  unci  all  other  information 
required  by  luw." 

# 

To  conform  with  the  constitutional  provision  quoted  supra, 
the  S5rd  General  Assembly  has  pa-3sed  H.C.C.Ii.B.  537.  This  Act 
repealed  Ceotion  11125,  K,  3.  Mo,  1939,  and  reenacted  a new  v 

section  bearing  the  same  number.  Tho  newly  enacted  seotloa  ' 

reads,  in  part,  as  follows:  ~ ~\ 

" **  * No  real  property  shall  be  sold  fpr 
state,  county  or  city  taxes  without  judicial 
proceedings,  unless  the  notice  or  sale  shall 
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contain  the  naju.es  of  all  owners  appearing 
on  the  land  tax  hook.  * * * ” 

H.C.S.IuD*  537  was  approved  by  the  Governor  on  the  5th 
day  of  December,  1945.  It  carried  an  emergency  clause  and 
therefore  became  effective  upon  that  date. 


00HULU310N 


In  the  promises,  we  are  of  the  opinion  that  the  publica- 
tion of  notice  of  sale  of  real  property  for  delinquent  state, 
county  or  city  taxon  must  include  therein  the  names  of  all 


owners  of 


;uci 


real  property  that  appear  on. the  laud  tax  book. 


hespoct fully 


submitted, 


WILL  2.  B;2TiRY,  Jr. 
Assistant  httornoy  General 


/iPPi-iOYdD: 


77  17  itJiiQti 

Attorney  General 
WB ; HR 


SCHOOLS:  Consolidated  and  Common 

CONSOLIDATED  DISTRICTS:  School  Districts  may 
, consolidate* 


Honorable  W,  Oliver  Rasch 
Prosecuting  Attorney 
Jefferson  County 
Fo stus,  Missouri 


Dear  Sir: 

We  acknowledge  your  request,  which  is  as  follows: 

"The  County  Superintendent  of  Schools 
of  this  county  desires  advice  con- 
cerning the  formation  of  a school 
district,  and  I therefore  request  your 
opinion.  The  facts  are  substantially 
as  follows : 

"The  tax  rate  in  the  Hillsboro  Consol- 
idated School  District  as  it  is  now 
constituted  in  01*00,  while  the  tax 
rato  in  the  Common  School  District 
which  the  Hillsboro  School  District 
desire  to  absorb  is  20^,  The  Common 
School  District  which  the  Hillsboro 
District  desires  to  attach  has  an 
enumeration  of  three  children  and  an 
assessed  valuation  of  050,000,00*  No 
school  Is  maintained  in  the  Common 
School  District,  nor  has  thore  been 
any  for  several  years*  The  children 
residing;  in  the  Common  School  District 
are  transported  to  the  Hillsboro 
School  and  are  receiving  their  educa- 
tion there. 

"Please  let  me  have  your  opinion  as  to 
whether  or  not  the  Statutes  will  permit 
the  Hillsboro  Consolidated  School  Dis- 
trict to  completely  absorb  the  Common 


Honorable  W.  Oliver  Reach 


-2- 


School  District  above  mentioned. 

"It  would  appear  from  reading  Sections 
10410  and  10485  that  such  a procedure 
is  authorized*  However,  in  view  of 
some  of  the  Court  decisions,  the  legal- 
ity of  the  procedure  seems  doubtful," 


We  construe  your  request  to  be,  does  the  law  authorize 
the  consolidation  of  a Consolidated  School  District  with  an 
adjacent  Common  School  District? 

Replying  thereto,  you  are  referred  to  the  law  enacted  by 
the  Gist  General  Assembly,  Session  Acts  1941,  page  545,  which 
states : 


"Adjacent  city,  town,  or  consolidated 
school  districts,  without  limitations 
as  to  3ize  or  enrollment,  or  one  or 
more  of  the  above  mentioned  districts 
and  one  or'  more  adjacent  oommon  school 
districts  may  be  organized  into  a con- 
solidated school  district  for  the 
purpose  of  maintaining  elementary 
schools  and  high  schools*  * * * * # ■*" 


It  appears  that  the  above  law  answers  your  question,,  both 
as  to  the  authority  for  the  consolidation  of  the  two  districts 
and  the  procedure  therein* 

Conclusion. 

It  is  our  opinion  that  under  the  law  the  Hillsboro  Con- 
solidated School  District  and  the  Common  Sohool  District 
adjacent  thereto  may  be  consolidated  into  one,  if,  as  and 
when,  the  procedure  is  complied  with* 


Very  truly  yours , 

DRAKE  WATSON 

APPROVED i Assistant  Attorney  General 


J.  E*  TAYLOR 
Attorney  General 


D'jV  :ml 


- I - 

AUTHORITY  OR  BOARD  OP  DIRECTORS  : 
OP  CONSOLIDATED  SCHOOL  DISTRICT  : 


April  19,  1946 


Honorable  W«  Oliver  Hasch 
Prosecuting  Attorney 
Jefferson  County 
Pestus,  Missouri 

Dear  Mr,  Kasch: 

Vile  hereby  acknowledge  receipt  of  your  letter 
of  April  10,  1946,  requesting  an  opinion,  which  reads, 
in  part,  as  follows: 

"The  facta  are  substantially  as  fol- 
lows: After  the  consolidation,  the 
district  had  on  hand  a school  site 
and  building  which  it  no  longer  need- 
ed and  which  it  offered  to  the  high- 
est bidder.  The  highest  bid  was 
$1300,00  offered  by  a returned  vet- 
eran of  World  War  II,  but  he  asked 
one  of  the  board  members,  a local 
banker,  to  check  with  a looal  ab- 
x stract  company  as  to  the  title  before 
paying  over  the  money.  After  a tele- 
phone call  from  the  abstract  company 
stating  that  the  title  was  clear,  a 
quit-claim  deed  was  given  the  pur- 
chaser and  the  sum  of  $1300,00  was 
paid  to  the  school  district  and  the 
amount  credited  to  the  building  fund 
of  the  district.  The  quit-claim  deed 
has  not  been  recorded.  Later  the  ab- 
stract company  found  a flaw  In  the 
title  and  the  purchaser  desires  to 
tender  back  the  deed  and  obtain  his 
purchase  money.  The  school  district 
Is  willing  to  pay  it  back  provided 
their  action  is  legal  and  will  entail 
no  personal  responsibility  on  the 
part  of  the  directors," 


The  sale  of  the  property  has  been  completed,  and 
the  proceeds  from  said  sale  have  been  credited  to  the 
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building  fund.  This  would  seem  to  be  within  Section 
10471,  R,S,  Mo,  1939,  which  provides,  in  part  as  fol- 
lows : 

"•*  ■»  whenever  there  is  within  the 
district  any  school  property  that  is 
no  longer  required  for  the  use  of  the 
district,  the  board  is  hereby  autho- 
rized to  advertise,  sell  and  convey 
the  same,  and  the  proceeds  derived 
therefrom  shall  be  placed  to  the 
credit  of  the  building  fund  of  such 
district , " 


Therefore,  your  opinion  request  resolves  into 
merely  a question  of  whether  or  not  the  board  of  directors 
of  a consolidated  school  district  may  buy  property  which 
it  does  not  intend  to  use  for  school  purposes,  and  pay 
for  said  property  out  of  the  building  fund. 

Section  10348,  H.S,  Mo.  1939,  provides,  in  part, 
as  follows : 

’’Whenever  any  district  shall  select, 
at  the  annual  or  any  special  meeting, 
one  or  more  sites  for  one  or  more 
schoolhouses , or  the  board  of  educa- 
tion in  city,  town  or  consolidated 
school  district,  under  the  provisions 
of  the  statute  applicable  thereto, 
shall  locate,  direct  and  authorize 
the  purchase  of  sites  for  schoolhouses, 
libraries,  offices  and  public  parks 
and  playgrounds,  or  additional  grounds 
adjacent  to  schoolhouse  site  or  sites,  ' 

•v.  Ji  tt  • 


Section  10366,  H.S.  Mo.  1939,  as  amended,  page 
893,  Laws  of  Missouri,  1943,  provides,  in  part,  as  fol- 
lows: 

"All  school  moneys  received  by  a 
school  district  shall  be  disbursed 
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only  for  the  purposes  for  which 
they  were  levied,  collected  or 
received.  There  is  hereby  cre- 
ated the  following  funds  for  the 
accounting  of  all  school  moneys: 
Teachers’  Fund,  Incidental  Fund, 
Free  Textbook  Fund,  Building  Fund, 
Sinking  Fund,  and  Interest  Fund, 
School  district  moneys  shall  be 
disbursed  only  through  warrants 
drawn  by  order  of  the  board  of 
education.  Each  warrant  shall 
show  the  legal  identification  of 
the  district  by  name  or  by  number 
as  provided  by  law;  shall  Specify 
the  amount  to  be  paid;  to  whom  pay- 
ment is  made | from  what  fund;  for 
what  purpose;  the  date  of  the  board 
order,  and  the  number  of  the  war- 
rant., Each  warrant  must  be  signed 
by  the  President  and  the  Secretary 
or  Clerk,  No  warrant  shall  be 
drawn  for  the  payment  of  any  school 
district  indebtedness  unless  there 
is  sufficient  money  in  the  treasury 
and  in  the  proper  fund  for  the  pay- 
ment of  said  indebtedness," 


In  repurchasing  the  property  in  question  with 
no  Intent  to  use  it  for  school  purposes  we  believe  the 
board  of  directors  would  not  be  complying  with  the  fore- 
going statutes,  because  they  are  not  purchasing  property 
for  the  purpose  of  sites  for  achoolhouses,  libraries, 
offices  and  public  parks  and  playgrounds,  or  additional 
ground  adjacent  to  schoolhouse  site  or  sites. 

In  Consolidated  School  Dist,  No,  6 of  Jackson 
County  v*  Shawhan  et  al,,  273  S.W.  182,  the  Court  held 
as  follows; 

"Powers  of  board  of  directors  of 
school  district  are  limited  to 
those  expressly  delegated,  and 
/ under  dev,  St,  1919,,  Secs,  11159, 

11223,  in  respect  to  application 
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of  separate  funds,  directors  are 
personally  liable  for  misapplica- 
tion of  moneys  in  teachers*  fund 
to  purposes  other  than  payment  of 
teachers , 


"Directors  of  school  district  are 
liable  for  misapplication  of  teach- 
ers* 'fund  to  purposes  other  than 
payment  of  teachers,  notwithstand- 
ing it  was  done  in  good  faith  and 
without  willful  intention," 


In  State  ex  rel,  Brickey  v,  Nolte,  Circuit  Judge, 
at  al.,  350  Mo,  842,  169  S.W.  (2d)  50,  the  Court  held  as 
follows  1 


"An  officer  and  member  of  school 
district  board  of  directors  oc- 
cupies ’fiduciary  relationship’ 
to  district," 


In  School  DIst.  No,  45  of  Pemiscot  County  v, 
Correll,  286  S.W.  136,  l.c,  138,  the  Court  held  as  fol- 
lows : 


"Under  section  11197,  K.^ . Mo,  1919, 
plaintiff  district  is  constituted  a 
body  corporate  and  is  capable  of 
suing  and  being  sued.  * # ", 


The  property  whioh  the  board  of  directors  Intends 
to  purchase  has  been  sold  due  to  the  fact  that  it  was  no 
longer  needed  for  school  purposes  within  the  district. 

If  the  board  of  directors  were  to  repurchase  said  proper- 
ty we  believe  their  actions  would  be  In  direct  conflict 
with  the  foregoing  quotations  of  Court  decisions  which 
limit  their  powers  as  those  expressly  delegated  by  statute, 
and  that  they  could  be  held  personally  responsible. 
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CONCLUSION 


Therefore,  It  Is  the  opinion  of  this  Depart- 
ment that  a school  board  of  a consolidated  school  dis- 
trict does  not  have  the  authority  to  buy  property  which 
it  does  not  intend  to  use  for  school  purposes  as  set 
out  by  Section  10348,  R.S.  Mo*  1939,  and 

2)  If  a board  of  directors  should  attempt  to 
do  so,  and  pay  for  said  property  by  drawing  warrants 
on  the  building  fund  they  could  be  held  personally 
liable . 

Respectfully  submitted. 


PERSHING-  WILSON 

Assistant  Attorney  General 


APPROVED i 


J.  E.  TAYLOR 
Attorney  General 
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BARBER  BOARD: 
SCHOOLS: 


November  7»  1946  (Filed:  #73) 


Mr.  Charles  F.  Quinlin,  Treasurer 
State  Board  of  Barber  Examiners 
303  Frisco  Building 
906  Olive  Street 
St.  Louis  1,  Missouri 

Dear  Sir: 

Your  letter  of  recent  date  addressed  to  this  office,  re- 
questing an  opinion  regarding  the  Washington  Technical  High  School 
at  St.  Louis,  Missouri,  reads  as  follows: 

"About  two  years  ago  the  State  Barber 
Board  gave  their  permission  along  with 
other  organizations  in  St.  Louis  for  a 
Barber  School  to  be  operated  at  the 
Washington  Technical  High  School,  for 
colored,  at  8l4  North  19th  St.,  St.  Louis, 

Mo. 

"They  promised  the  Board  that  they  would 
comply  with  all  the  Rules  and  Regulations 
governing  Barber  Schools  and  to  live  up 
to  our  Barber  Law  and  operate  under  the 
jurisdiction  of  the  State  Barber  Board. 

This,  they  did  not  do.  Permits  were 
issued  from  this  office  to  students  until 
June  1st,  1946.  The  State  Barber  Board 
notified  them  that  no  more  permits  would 
be  issued  to  them  until  they  comply  with 
the  Missouri  Barber  Law. 

"They  started  with  eight  chairs.  At  the 
present  time,  they  are  operating  one  there 
and  are  starting  another  one  at  Lafayette 
and  Montgomery  with  ten  chairs.  The  report 
came  from  the  barber  supply  house  that  they 
have  purchased  over  $3000.00  worth  of  equip- 
ment . They  are  still  operating  without 
first  complying  with  our  law. 


Public  schools  have  right  to  teach  bartering 
as  vocational  course  without  payment  of  fee 
as  prescribed  in  Sec.  10134,  R.  S.  Mo.  1939. 
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"We  have  an  opinion  from  your  office, 
stating  that  they  would  have  to  pay 
their  f 100. 00  to  operate.  This  they 
have  never  done.  The  Barber  Board  of 
Examiners  is  asking  you  for  an  opinion, 
whether  or  not  the  School  Board  has  a 
right  to  teach  bartering  as  a study  in 
their  vocational  training?" 

The  question  presented  therein  is,  "whether  or  not  the 
School  Board  has  a right  to  teach  barbering  as  a study  in 
their  vocational  training?" 

We  will  first  consider  the  nature  and  kind  of  school 
referred  to  in  your  request  and  what  part  it  plays  in  the 
State  Plan.  The  school  referred  to  has  reference  to  the 
Booker  T.  Washington  High  School  of  St.  Louis,  Missouri,  for 
colored,  which  is  a public  school  and  is  a part  of  the  St. 
Louis  public  school  system,  having  for  its  purpose,  among 
other  things,  the  teaching  of  vocational  training  in  various 
trades.  This  being  a public  school,  it  necessarily  follows 
that  it  is  a political  subdivision  of  the  State  of  Missouri 
as  defined  by  Section  15,  Article  X,  of  the  Constitution  of 
19^5,  which  reads: 

"The  term  ‘other  political  subdivision1, 
as  used  in  this  article,  shall  be  con- 
strued to  include  townships,  cities,  towns, 
villages,  school,  road,  drainage,  sewer  and 
levee  districts  and  any  other  public  sub- 
division, public  corporation  or  public 
quasi-corporation  having  the  power  to  tax." 

(Emphasis  ours.) 

In  the  case  of  State  ex  inf.  McKittrick,  Atty.  Gen.  v. 
Whittle,  63  S.W.  (2d)  100,  the  court,  said,  at  1.  c.  102: 

/"•.  /"V 

"Respondent  next  contends  that  a school 
district  is  not  a political  subdivision  of 
the  state.  The  authorities  are  to  the  con- 
trary. It  is  defined  by  a standard  text  as 
follows:  "A  school  district,  or  a district 

board  of  education  or  of  school  trustees, 
or  other  local  school  organization,  is  a 
subordinate  agency,  subdivision,  or  instru- 
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mentality  of  the  state,  performing  the 
duties  of  the  state  in  the  conduct  and 
maintenance  of  the  public  schools.'  56 
c.  j.  193. 

"This  definition  is  approved  by  this 
court  in  State  ex  rel.  Carrollton  School 
Dist.  v.  Gordon,  231  Mo.  547*  loc.  cit. 

574,  133  S.W.  44,  51,  in  which  we  said: 

'A  school  district  is  but  the  arm  and  in- 
strumentality of  the  state  for  one  single 
and  noble  purpose,  viz.,  to  educate  the 
children  of  the  district;  a purpose  digni- 
fied by  solemn  recognition  in  our  Consti- 
tution (section  1,  art.  11  * * *),  reading: 

"A  general  diffusion  of  knowledge  and  in- 
telligence being  essential  to  preservation 
of  the  rights  and  liberty  of  the  people, 
the  General  Assembly  shall  establish  and 
maintain  free  public  schools  for  the  gra- 
tuitous instruction  of  all  persons  in  this 
state  between  the  ages  of  six  and  twenty 
years . " In  obedience  to  that  constitutional 
mandate,  the  General  Assembly  has  established 
such  schools  and  given  over  to  school  dis- 
tricts, acting  through  boards  of  directors, 
the  single  duty  and  authority  to  maintain 
them. * 

"In  City  of  Edina  to  use  v.  School  District, 

305  Mo.  452,  loc.  cit.  461,  267  S.W.  112, 

115*  36  A.  L.  R.  1532,  we  also  said:  'Under 
the  Constitution  of  lo75*  the  public  schools 
have  been  intrenched  as  a part  of  the  state 
government  and  it  Is  thoroughly  established 
that  they  are  an  arm  of  that  government  and 
perform  a public  or  governmental  function 
and  not  a special  corporate  or  administrative 
duty.  They  are  purely  public  corporations, 
as  has  always  been  held  of  counties  in  this 
State . * " 

Section  10525*  as  amended  Laws  of  Missouri,  1941,  page 
553*  in  part  reads  as  follows: 

"That  the  provisions  of  the  act  of  congress 
enacted  by  the  sixty-fifth  congress  at  the 
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second  session  thereof,  entitled  "An 
act  to  provide  for  the  promotion  of  vo- 
cational education;  to  provide  for 
cooperation  with  the  states  in  the  pro- 
motion of  such  education  in  agriculture 
and  the  trades  and  industries  and  home 
economics;  to  provide  for  cooperation 
with  the  states  in  the  preparation  of 
teachers  of 'vocational  subjects;  and  to 
authorize  the  appropriation  of  money  and 
regulate  its  expenditures*  ******" 

Section  10527,  as  amended  Laws  of  Missouri,  1941,  page 
549,  reads  as  follows: 

"That  the  state  board  of  education  is 
hereby  designated  as  the  state  board  of 
education  as  provided  in  such  acts,  is 
charged  with  the  duty  and  responsibility 
of  co-operating  with  the  federal  board 
for  vocational  education  in  the  adminis- 
tration of  such  acts;  and  is  given  all 
power  necessary  to  such  co-operation. 

The  state  board  of  education  in  submit- 
ting plans  for  the  training  of  teachers, 
supervisors  and  directors  of  agricultural 
subjects,  and  teachers  of  trade  and  in- 
dustrial and  home  economic  subjects,  as 
required  in  such  acts,  shall  provide  that 
they  shall  be  trained  in  the  state  teachers 
colleges  of  Missouri,  the  university  of 
Missouri,  or  in  a school  maintained  in  a 
school  district  of  a city  of  seventy-five 
thousand  or  more  inhabitants,  in  so  far  as 
their  training  can  be  provided  in  schools." 

Section  10529,  as  amended  Laws  of  Missouri,  1941,  page 
549,  reads  as  follows: 

"That  the  state  treasurer  is  appointed  as 
custodian  of  funds  for  vocational  education 
as  provided  in  such  acts;  and  is  charged 
with  the  duty  and  responsibility  of  receiv- 
ing and  providing  for  the  proper  custody  and 
for  the  proper  disbursements  on  requisition 
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of  such  hoard  of  education  of  moneys 
paid  to  the  state  from  the  appropria- 
tions made  under  the  provisions  of  3ueh 
acts. " 

Section  10532,  R.  S.  Mo.  1939*  reads  as  follows: 

"Any  approved  school,  department  or 
class  giving  instruction  in  agricul- 
ture, industrial,  home  economics,  or 
commercial  subjects  shall  be  entitled 
to  share  in  the  Federal  money,  condi- 
tioned that  for  each  dollar  of  Federal 
money  expended  for  such  salaries  the 
state  or  local  community,  or  both,  shall 
expend  an  equal  amount.  The  state  board 
of  education  shall  recommend  to  each 
session  of  the  general  assembly  the  amount 
of  money  which  should  be  appropriated  by 
the  state  for  such  allotments  during  each 
succeeding  biennial  period." 

Section  10540,  R.  S.  Mo.  1939*  defines  vocational  train- 
ing and,  in  part,  reads  as  follows: 

"(a)  Vocational  education  shall  mean 
any „ education  of  less  than  college  grade, 
the  controlling  purpose  of  which  is  to  fit 
for  profitable  employment." 

Section  10542,  R.  S.  Mo.  1939*  reads  as  follows: 

"The  state  board  of  education  shall  estab- 
lish standards  for  the  establishment  and 
maintenance  of  such  schools." 

Section  10134,  R.  S.  Mo.  1939*  relating  to  bartering, 
provides  for  the  training  of  barber  students  in  barber  schools 
and  as  apprentices  in  barber  shops,  and  in  part,  reads  as 
follows : 
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"Nothing  in  this  chapter  shall  prohibit 
any  person  from  serving  as  an  apprentice 
in  said  trade  Tinder  license  issued  by  the 
board  under  a barber  authorized  to  prac- 
tice in  the  same,  under  this  chapter,  nor 
from  serving  as  a student  in  aj fly  school 
or  college  for  teaching  said  tra^  .under 
the  instruction  of  a qualified  .bft*feer:  * 

* * Provided,  that  any  firm,  corporation 
©r-person,  desiring  to  conduct  a barber 
school  or  college  in  this  state,  shall 
first  secure  from  said  board  a permit  to 
do  so,  and  shall  keep  the  same  prominently 
displayed.  * * * *M 

- (Emphasis  ours.) 

This  section  applies  to  specially  organized  barber 
schools  and  licensed  barbers,  but  does  not  control  or  affect 
the  teaching  of  the  vocational  trades  in  the  public  school 
system  of  this  state.  The  public  school,  being  a part  of  the 
educational  system  of  this  state  and  a political  subdivision 
thereof,  is  an  agency  of  the  state,  supported  by  tax  money 
collected  for  that  purpose.  Likewise,  the  Missouri  State 
Barber  Board,  being  a creature  of  the  Legislature,  is  an 
agency  of  the  state.  To  impose  a license  upon  a public 
school  for  the  privilege  of  teaching  a specific  course  in 
its  vocational  department,  would  be  to  impose  a tax  or  li- 
cense upon  a state  agency;  and  for  one  state  agency  to  tax 
or  license  another  state  agency  would  be  collecting  from  it- 
self, thereby  placing  the  state  in  the  position  of  taxing 
and  licensing  itself. 

This  section  provides  for  the  licensing  only  of  "any 
firm,  corporation  or  person"  to  conduct  a barber  school,  or 
barbering  college;  and  a public  school,  not  being  a firm, 
corporation  or  person,  does  not  fall  within  any  of  these 
classes,  it  being  a part  of  the  state  educational  system,  and, 
in  this  instance,  a part  of  the  St.  Louis  Public  School  System 
supported  by  tax  money  collected  from  that  district. 

In  thdacase  of  State  ex  rel.  Missouri  Portland  Cement  Co. 
v.  Smith,  State  Auditor,  9©  S.W.  (2d)  405,  the  court  said,  at 
1.  c.  408-9:  ..  „ 

"*  # # jf  chargeable  to  the  state  and 
its -agencies  of  the  kind  in  question,  it 


Mr.  Charles  F.  Quinlin 


(7) 


would  merely  collect  the  amount  there- 
of from  Itself,  and  than  pay  over  to  it- 
self the  amount  so  collected.  * * *" 

In  the  case  of  City  of  Webster  Groves  v.  Smith,  102  S.W. 
(2d)  6l8,  the  court  said,  at  1.  c.  619-620: 

"*  * * Further  the  collocation  of  'corpora- 
tion* -with  the  words  'individual,'  'firm,' 
•copartnership, * etc.,  indicates  that  a 
private  corporation  and  not  a municipality 
was  meant.  In  view  of  the  foregoing  con- 
siderations, the  meaning  commonly  ascribed 
to  the  word  'corporation'  both  in  popular 
usage  and  legal  nomenclature  and  absence 
of  language  indicating  a legislative  intent 
to  use  it  in  a different  sense  we  must 
assume  it  was  used  in  its  ordinary  and  com- 
monly understood  meaning  and  the  assumption 
legitimately  follows  that  had  the  Legisla- 
ture intended  to  include  a municipality  in 
the  act  it  would  have  done  so  by  specific 
language  to  that  effect.  * *'*" 

■ ' ' ^ r>  r>,  r 

Handing  that  part  of  Section  10134,  supra,  relative  to 
the  J4,®^sing  of  any  "firm,  corporation  or  person"  desiring 
to  barber ing,  it  is  our  opinion  that  if  the  Legislature 

had  intended  for  this  section  to  apply  to  public  schools 
teaching  vocational  barber  courses,  it  should  have  said  so  in 
specific  language  to  that  effect.  But  since  it  did  not  ex- 
pressly so  state,  we  must  then  accept  these  terms  in  their 
ordinary  and  commonly  understood  meaning,  which  we  do  not  con- 
strue to  include  public  schools,  since  public  schools  are  not 
firms,  corporations  or  persons,  but  are  state  agencies. 

The  question  presented,  as  indicated  in  the  foregoing 
part  of  this  opinion,  is  limited  to  the  single  request  as  to 
whether  or  not  this  school  has  a right  to  teach  barberlng  as 
a course  in  its  vocational  training.  In  writing  this  opinion 
it  is  nfct  the  purpose  or  intention  of  the  writer  to  overrule 
our  former  opinion  written  July  5#  1946,  to  your  Board,  but, 
rather,  to  enlarge  upon  it. . This  former  opinion  would  still 
apply  if  the  school  in  question  desired  to  have  their  students 
recognized  by  the  Missouri  State  Barber  Board. 
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CONCLUSION 


From  the  foregoing  it  is  the  opinion  of  this  department 
that  the  Washington  Technical  High  School,  8l4  N.  19th  Street, 
St.  Louis,  Missouri,  has  the  right  to  teach  bartering  as  one 
of  its  vocational  courses  without  being  subject  to  the  annual 
license  fee  as  prescribed  in  Section  10134,  R.  S.  Mo.  1939. 

Respectfully  submitted. 


GORDON  P.  WEIR 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


INStJftANCSf  Neither  the  eounty  court  nor  the  commissioners 

COUNTIES;  df  special  road  districts  organised  under  Article 

SPECIAL  ROAD  SIS-  10,  Chapter  46,  R.S,  Mo.  1939,,  are  authorised  to 
DISTRICTS:  purchase  liability  and  property  damage  insurance 

to  insure  injury,  death  or  damage  resulting  from 
the  operation  of  motor  vehicles  owned  and  used  in 
the  building  and  maintenance  of  the  district  or 
county,  and  there  is  no  need  for  such  insurance. 

May  15,  1946 


PILED  75 


Honorable  James  T . Riley 
Pro secuting  Attorney 
Cole  County 

Jefferson  City,  Missouri 
Dear  Mr.  Riley: 

This  will  acknowledge  receipt  of  your  letter  of  recent 
date,  requesting  an  opinion  of  this  department,  as  follows: 

*Ve  respectfully  request  your  opinion  on  the 
question  of  whether  or  not  special  road  dis- 
tricts organised  under  Article  10,  Chapter  46, 

R.  S.  Mo.  1939,  or,  .if  the  county  court  may 
purchase  public  liability  and  property  dam- 
age insurance  to  cover  injury,  death  or  dam- 
age resulting  from  the  operation  of  motor  ve- 
hicles owned  and  used  in  the  bidllding  and 
maintenance  of  the  public  roads  of  the  dis- 
trict or  county. 

The  specific  questions  on  which  we  desire 
your  opinion  are  as  follows: 

1.  Is  the  county  or  special  road  district 
authorised  to  expend  public  funds  for  the 
purchase  of  such  liability  insurance? 

2*  Is  there  any  need  for  the  county  or 
the  special  road  district  to  purchase  such 
public  liability  insurance?1' 

This  department  wrote  an  opinion  to  Honorable  J,  P*  Smith,, 
Prosecuting  Attorney  of  Webster  County,  under  date  of  Febru- 
ary 14,  1946,  in  which  we  answered  the  question  of  whether 
the  county  of  Webster  was  authorised  to  purchase  liability 
insurance  covering  injury  or  death  to  employees  working  on 
the  public  roads  of  the  county,  and  whether  there  was  any 
need  for  the  county  to  purchase  such  insurance.  We  are  of  the 
opinion  that  the  questions  which  you  present  in  your  letter 
raise  the  same  legal  propositions  as  we  discussed  in  the  above 
mentioned  opinion. 
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In  our  former  opinion  we  cite  cases  which  clearly  show 
that  the  non- liability  of  the  county  exists  with  regard  to 
injury,  death,  or  damage  resulting  to  persons  who  are  not 
employees  of  the  county  as  well  as  to  those  who  are  employees 
of  the  county.  We  also  cite  cases  showing  that  the  same  rules 
.applicable  to  counties  are  also  applicable,  .to  other  political 
subdivisions  of  the  state  and  to  quasi  political  subdivisions 
of  the  state . The  special  road  districts  organised  under 
Article  10,  Chapter  46,  R.  S.  Mo.  1939,  which  you  specifically 
inquire  about  in  your  letter,  are  quasi  political  subdivisions 
of  the  state  under  the  authority  of  Lamar  v.  Bolivar  Special 
Road  District  (1918)  201  S.  W.  890,  328  Mo.  867.  In  that 
case  the  court  held  that  a special  road  district  organized 
under  the  provisions  of  Sections  10433  to  IO665,  R.  3.  Mo. 
1939#  which  sections  now  comprise  Article  10,  Chapter  46, 

R.  S.  Mo.  1939*  is  a quasi  political  subdivision  of  the 
county  by  saying:  (l.c.  892") 

" (l ) We  think  it  is  evident  that  defendant 
(the  special  road  district)  is  a quasi 
political  subdivision  of  Polk  County,  Mo„, 
and  incidentally  represents  a similar  po- 
sition with  reference  to  the  state  of  Mis- 
souri. * * *ir 

A careful  examination  of  Article  10,  Chapter  46,  R.  S. 

Mo.  1939*  including  the  amendments  thereto  contained  in  House 
Bill  Ho.  795*  passed  by  the  63rd  General  Assembly  and  approved 
by  the  Governor,  and  the  ease  law  has  revealed  no  authority 
for  the  purchase  of  the  insurance  referred  to  in  your  letter. 

We  think,  therefore,  the  opinion  of  February  14,  1946, 
is  determinative  of  the  issues  presented  by  your  letter.  We 
enclose  a copy  of  this  opinion  for  your  examination,  and  also 
a copy  of  an  opinion  to  Honorable  John  W.  Mitchell,  Assistant 
Prosecuting  Attorney,  Buchanan  County,  which  we  referred  to 
in  the  opinion  of  February  14,  1946. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department,  in 
conformity  with  our  prior  opinion,  that  (l)  the  county  or 
a special  road  district,  organized  under  Article  10,  Chapter 
46,  R,  3,  Mo,  1939,  is  unauthorized  to  expend  public  funds 
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for  the  purchase  of  liability  insurance,  referred  to  in  your 
letter j (2)  there  is  no  need  for  the  county  or  a special  road 
district  organized  under  Article  10,  Chapter  46,  R.  S„  Mo. 
1939a  to  purchase  such  liability  insurance . 

Respectfully  submitted. 


SMITH  N*  CROWS,  JR. 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


ELEEMOSYNARY  INSTITUTIONS:  Validity  of  claims  by  state  or 

county,  for  reimbursement  for  keep 
of  patient  as  poor  person  at  state 
hospitals,  against  estates  of 


Honorable  Allen  Rolston 
Prosecuti n g Attorney 
Gehuyler  County 
Lancaster,  Missouri 


bear  Sir:  - 

This  department  ic  in.  receipt  of  your  recent  letter 
requesting  an  opinion  on  the  following  facts: 

"As  prosecuting  attorney  of  Schuyler 
County,  I have  this  question: 

"Hary  Ami,  a resident  of  this  county, 
was  adjudged  insane  about  a year  ago* 

She  had  an  interest  in  some  real  estate, 
and  a small  amount  of  personal  property. 

The  adjudication  was  by  our  probate  court, 
and  a guardian  and  curator  was  appointed, 
he  being  hr.  A.  J.  George  of  Q,ueon  City, 
Missouri* 

"Gome  months  after  she  was  adjudged  to 
be  .of  unsound  mind,  she  became  more  violent, 
and  it  became  necessary  for  her  to  bo  con- 
fined in  some  hospital*  She  did  not,  at 
that  time,  have  sufficient  funds  or  estate 
to  support  her  in  any  institution,  except 
for  a very  short  time,  Ilor  need  for  con- 
finement to  a hospital  Was  very  urgent.  Her 
guardian  went  before  our  court  and  showed 
her  financial  condition,  and  showed  the  court 
that  later  she  would  perhaps  have  estate 
enough  to  pay  her  way,  at  least  for  a while. 

Our  county  court  ordered  her  sent  to  Grate 
Hospital  No*  1 at  Fulton,  Missouri,  with  the 


Honorable  Alien  Hols ton 


agreement  wl  th  the  guardian  that  If  and 
when  one  or  her  estate  became  so  that  it 
could,  her  guardian  would  reimburse  the 
county  and  state.  The  guardian  did  pay 
the  county  the  gG  ,00  per  month,  which  the 
county  sent  to  the  hospital.  Miss  Arni 
died  March  30  of  this,  year,  A few  days 
prior  to  her  death  her  guardian  obtained 
enough  estate  to  mono  than  pay  what  It 
would  have  cost  to  keep  her  in  the  hospital 
as  a private  patient, 

"Tho  guardian  is  willing  to  pay  this  if 
it  is  a legal  obligation,  or  ono  which* he 
could  be  made  liable.  Ho  is  making  settle- 
ment as  guardian,  and  making  report  of  the 
situation  as  it  is.  A controversy  has 
arisen  between  him  and  some  of  the  hoirs. 

"Please  let  me  know  whether  or  not,  in 
your  opinion,  the  guardian  should  reimburse 
the  county  and  state,  and  if  so,  how  much 
he  should  pay,  that  is  at  what  rate,  and  to 
whom  such  payment  should  be  made." 


Section  9320,  II,  0,  A*,  provides  that  tho  bounty  Court 
shall  have  the  power  to  send  poor  patients  to  state  institu 
tions  at  tho  expense  of  the  county. 

Section  9335,  To.  3,  A«,  providing  the  procedure  to  be 
followed  in  admitting  county  patients  bo  tho  state  institu- 
tions, is  as  follows: 

"For  tho  admission  of  county  court 
patients  the  following  proceedings  shall 
be  had:  Gome  oltiaon  residing  within  the 
county,  of  which  tho  alleged  insane  per- 
son is  a resident,  shall  file  with  tho 
Clerk  of  the  County  Court  of  such  county 
a verified  'Statement  in  writing  which 
shall  be  substantially  as  follows : 

"3  bate  of  Missouri  ) 

) us. 

County  of  . ) 


Honorable  Allen  Rolston 


"The  undersigned,  a citizen  residing 
in  the  county  and  state  aforesaid,  on  his 
oath,  according  to  his  best  information 
and  belief  states;  that , a resi- 

dent of  the  county  and  state  aforesaid 
is  insane;  that  his  insanity  is  loss  than 

year’s  duration;  the  said  

has  not  sufficient  estate  to  support  him 
at  a state  hospital  for  the  insane;  that 
the  said (is  or  is  not)  so  de- 

ranged as  to  endanger  himself  or  others 

and (will  or  will  not)  be  dangorous 

to  the  safet;y  of  the  community  by  being  at 

large  and  that  he  (is  or  is  not) 

now  being  confined  or  restrained;  and  that 

the  foregoing  facts  can  be  proved  by  

and (naming  at  least  two  persons 

one  of  whom  shall  be  a reputable  physician) » 

"Dated  this  day  of  , 19 • 


"Subscribed  and  sworn  to  before  me  this 
day  of  , 19 * 


County  Clerk f1* 

The  County  Court  13  the  only  tribunal  authorized  to  send 
patients  to  state  institutions  at  the  expense  of  the  county, 
and  in  the  exercise  of  this  function  it  is  the  duty  of  the 
County  Court  to  determine  (1)  the  residence  of  the  patient, 
(2)  that  he  is  insane  and  requires  hospitalization,  and  (3) 
that  he  does  not  have  sufficient  estate  to  support  himself  at 
a state  hospital  for  the  insane. 

In  the  case  of  Ussery  v.  Haynes,  127  3%VJ • (2d)  410,  l.c. 
414,  the  court  said;. 

"It  will  be  seen  that  the  statute 
gives  the  county  court  jurisdiction  to 
Inquire  into  the  3anity  of  persons  al- 
leged to  be  insane  and  to  adjudicate  there- 
on, where  it  is  sought  to  send  such  per- 
sons to  a state  hospital  at  the  expense 
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of  the  county  and  it  is  the  only  court 
that  has  authority  to  order  an  insane  per- 
son sent  to  a state  hospital  at  the  public 
expense • When,  therefore,  the  statement . 
required  by  bee.  8643  v/aa  filed  the  court 
was  ested  with  jurisdiction  of  the  subject 
mat  tor# 


When  the  County  Court  exorcises  its  power  and  determine 
a patient  does  not  have  sufficient  estate,  that  finding  is 
final  and  conclusive  until  otherwise  changed  by  the  County 
Court*  In  the  co,so  of  The  State  ex  rel#  Yarnell  v.  The  Cole 
County  Court,  80  Mo#  80,  l,c#  82,  the  court  said:  • 


"The  statute  authorizing  a pay  patient 
confined  in  the  asylum  to  bo  made  a county 
patient,  provides  as  follows:  ’If  the 
oounty  court  of  the  proper  county  shall  so 
order,  the  clerk  thereof  shall  transmit  to 
the  superintendent  a certificate  under  seal 
setting  forth  that  any  patient  in  the  asylum 
lias  not  sufficient  estate  to  support  him  at 
tho  asylum#  Upon  tho  receipt  of  such  certi- 
ficate by  the  superintendent,  such  person 
shall  be  a county  patient  of  such  county,  and 
shall  bo  supported  by  such  county,  as  pro- 
vided in  tho  cases  of  poor  patients*’  I’. 8# 
1879,  dec#  4140#  As  this  section  conferred 
jurisdiction  upon  the  county  court  over  the 
subject  matter,  and  invested  it  with  full 
power  to  make  a pay  patient  a.  county  patient, 
the  order  made  by  the  court  and  offered  in 
evidence  cannot  be  said  to  he  a nullitv#  It 
may  be  irregular,  but  that  does  not  make  it 
void*  It  is  tho  fact  that  the  pay  patient 
has  not  estate  sufficient  to  support  him  at 
the  asylum  that  authorises  the  county  court 
to  make  him  a county  patient,  to  be  supported 
at  tho  expense  of  the  county;  and  we  can  in- 
dulge tho  presumption  that  the  court  found 
this  fact  to  exist  and  based  its  order  upon 
it.  This  order,  if  certified  to  the  superin- 
tendent, would  be  as  binding  on  the  cotint y as 
a certificate  of  the  clerk  stating  that  he  had 
boen  ordered  by  the  court  to  certify  that  such 
pay  patient  had  not  ostato  sufficient  to  sup- 
port him." 


Honorable  Allen  Kola ton 
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It  la  our  opinion  that  when  the  County  Court  makes  its 
finding  that  the  patient  does  not  have  sufficient  estate  to 
support  hiftsslf  that  such  order  is  binding  upon  both  the 
county  and  the  hospital,  and  before  tho  institution  can  con- 
sider the  patient  otherwise  than  a county  patient  his  status 
must  bo  changed  by  the  County  Court  under  Section  9347,  K.3.A., 
which  provides  as  follows s 

"If  the  county  court  of  the  proper 
county  shall  so  order,  the  clorlc  thereof 
shall  transmit  to  the  superintendent  a 
certificate,  under  his  official  seal, 
setting  forth  that  any  county  patient  in 
the  state  hospital  from  his  county  has 
sufficient  estate  to  support  and  maintain 
him  at  the  hospital.  After  the  receipt 
of  this  certificate,  the  patient  shall  be 
a pay  patient;  and  in  such  cases,  charges 
shall  be  made  out  and  paid  and  a bond 
3hall  be  required  and  executed  as  in  all 
other  cases  of  pay  patients;  and  upon  a 
failure  thereof,  after  reasonable  dolay, 
the  superintendent  shall  discharge  such 
patient  in  the  manner  as  provided  in  this 
article  in  case  of  poor  persons." 


The  status  of  the  patient  mentioned  in  your  letter  was 
never  changed  from  that  of  a county  patient  to  that  of  a pay 
patient,  and  it  is  our  opinion  that  tho  State  could  not  re- 
cover any  moneys  above  the  amount  paid  by  the  county  for  her 
keep. 

In  answer  to  your  next  question,  as  to  whether  or  not 
the  county  could  recover  the  money  appropriated  for  the  keep 
of  this  patient  at  the  hospital,  we  refer  you  to  Section  500, 
R.S.A.,  which  is  as  follows! 

"In  all  cases  of  appropriation  out  of 
the  county  treasury  for  the  support  and 
maintenance  or  confinement  of  any  insane 
person,  the  amount  thereof  may  be  recovered 
by  the  county  from  any  person  who,  by  law, 
is  bound  to  provide  for  the  support  and 
maintenance  of  such  person,  if  there  be  any 
of  sufficient  ability  to  pay  tho  same,  and 
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also  the  county  may  recover  the  amount  of 
said  appropriations  from  the  estate  of  such 
Insane  person*” 


Section  500,  supra,  was  amended  In  1927  by  adding  "and 
.also  the  county  may  recover  tho  amount  of  said  appropriations 
from  the  estate  of  such  insane  person."  Prior  to  this  amend- 
ment, the  Supreme  Court  held  in  the  case  of  Montgomery  County 
v.  Gupton,  139  Mo*  305,  39  S,W*  447,  and  several  other  cases, 
that  the  county  could  not  recover  moneys  appropriated  for  this 
purpose  from  the  estates  of  indigent  insane  persons,  that  is, 
persons  who  wore  indigent  at  the  time  the  County  Court  made 
the  order  committing  them  to  the  institution* 

Since  tile  amendment  of  this  act  in  1927,  the  Springfield 
Court  of  Appeals  has  held  that  the  county  could  recover  moneys 
thus  appropriated,  and  in  the  case  of  Barry  County  v.  Glass, 
160  S*W,  (2d)  808,  l.c,  809,  said: 

" -sc-  that  provision  was  in  full 

force  and  effect  when  Glass  was  confined 
in  the  State  Hospital  at  Hcvada,  Missouri, 
as  a county  indigent  patient,  and,  under 
that  section,  the  estate  of  Charles  ¥• 

Glass,  an  insano  person,  was  clearly  liable 
for  the  money  previously  paid  out  by  Barry 
County," 


Further  in  the  opinion  in  this  case  tho  court  discussed 
the  application  of  tho  prior  decisions  of  tho  Missouri  Supreme 
Court,  and  said  at  l.c*  809: 

"Plaintiff  in  error  cites  Montgomery 
County  v,  Gupton,  139  Mo.  303,  39  S.W. 

447,  All  we  need  to  say  of  the  case  cited 
is  that  it  was  decided  in  1897  and  before 
the  Statute  was  amended  so  as  to  give  tho 
oounty  a demand  or  claim  against  the  estate 
of  tho  Insane  person.  What  the  Supremo 
Court  held  in  that  case,  is  well  shown  In 
paragraphs  1 and  2 of  tho  syllabi  of  the 
39  S*W,  at  page  447.  The  1927  amendment , 

Laws  1927,  p.  98,  R.S.  1959,  Sec.  500, 
supplied  the  very  defect  pointed  out  in  the 
C-up ton  case*  w u -if-" 
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Goncluslon* 


It  is,  therefore,  our  opinion  that  the  sta.te  or  state 
hospital  does  not  have  a valid  claim  against  the  estate  of 
this  deceased  person,  hut  that  the  county  does  have  a valid 
claim  for  reimbursement  of  the  amount  appropriated  from  the 
county  funds  for  the  keep  of  this  patient  and  that  the  claim, 
when  allowed  for  that  amount,  should  be  paid  to  the  county. 


Respectfully  submitted. 


W.  BRADY  DUNCAN 

Assistant  Attorney  General 

APPROVED* 


J.  IT  TAYLOR 
Attorney  General 

Yi'BDsml 


HIGHWAYS  MD  BRIDGES:  Private  citizens  are  responsible  for 

removing  an  obstruction  from  a public 
road  which  was  created  by  digging  a 
drainage  ditch  across  the  road  when 
they  had  not  formed  a legal  drainage 
district. 


October  14,  1946 


Honorable  Marion  Robertson 
Pro seout  lug  At t or noy 
Saline  County 
Mar shall , Mis  sour i 

Boar  sir: 

We  hereby  acknowledge  receipt  of  your  letter  of  recent 
date  requesting  an  opinion  from,  this  department  which  rends 
as  follows; 

”Our  County  Surveyor  has  renuested  us  to 
write-  you  for  an  opinion  on  the  following 
facts,  to -wit : 

"In  the  Arrow  Roc':  Special  Road  District 
is  an  area  of  approximately  3000  acres, 
or  less,  that  has  a public  road  into  it, 
which  deadends  into  It — no  other  outlet* 

"In  194.4,  as  a' private  ent  or  prise,  various 
land  owners  of  this  particular  acreage, 
cut  a drainage  ditch  along  the  bluff  in 
such  we y as  to  out  the-  public  road  that 
servos  tv-  s area  of  laud.  They  didn’t 
form  any  legal  drainage  district,  hut  got 
their  money,  and  heads  together  and  with 
some  aid  from  the  Government,  cut  the 
ditch. 

i 

"After  the  .ditch  was  cut  they  came  in  and 
asked  the  County  Highway  Department  to  .put 
a bridge  across  the  ditch.  We,  the  County 
Highway  Department — maintain  that  it’s  the 
obligation  of  those  parties  who  cut  the 
ditch  and  cut  oh  a ublxt;  rood,  to  bridge 
it- -no  provision  for  a bridge  was  .-nude  by 
the  land  owners.  '•'!&  did  loan  them  four 
(4)  piling  and  enough  lumber  to  swi  the 
N:  creek  with  a temporary  bridge  • The  tem- 
porary bridge  washed  out  once  and  was 
replaced  by  the  citizens,  and  a truck 
went  through  it.  on  another  occasion,  broke 
the  dling  and  it  wan  also  replaoed  by  the 
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citizens  with  .piling  off  the  river.  The 
renters  particularly,  and  to  some  extent, 
the  land  owners,  want  us  to  build  a sub- 
stantial bridge  so  they  can  haul  heavy 
loads,  crops,  etc.  this  fall.  Y/e  want  to 
know,  is  it  our  obligation  to  build  a 
bridge  or  can  we  make  then  a build  it?" 

As  we  understand  your  letter,  the  citizens  who  cut  the 
drainage  ditch  across  the  public  road  did  not  form  a corpor- 
ation or  legal  drainage  district,  but  merely  proceeded  as 
private  individuals.  It  Is  under  this  proMsc  that  this 
opinion  is  being  written. 

In  digging  u drainage  ditch  across  the  road,  an 
obstruction  was  created  which  is  in  violation  of  Section 

8581  R.  S.  Mo.  1939,  which  provides: 

"All  driveways  or  crossings  over  ditches 
chime c ting  highways  with,  the  private  pro- 
perty shall  be  made  under  the  supervision 
of  the  overseer  or  commissioners  of  the 
road  districts.  Any  person  or  persons  who 
shall  willfully  or  mowingly  obstruct  or 
damage  any  public  .rood  by  obstructing  the 
side  or  cross  drainage?  or  ditches  thereof, 
or  by  turning  water  noon  such  rood  or  right 
of  way,  or  by  throwing  or  depositing  brush, 
trees,  stumps,  logs,  or  any  refuse  or 
debris  what soever,  in  said  road,  or  on 
the  sides  or  in  the  ditches  thereof,  or 
by  fencing  across  or  upon  the  right  of  way 
of  the  same,  or  by  planting  any  hedge  or 
erecting  any  advertising  sign  within  the 
linos  established  for  such  road,  or  by 
changing  the  location  thereof,  or  shall  , 

obstruct  said  road,  highway  or  drains  in 
any  other  manner  whatsoever,  shall  be 
deemed  guilty  of  a misdemeanor , and,  upon 
conviction,  shall  be  fined  not  loss  than 
five  dollars  nor  more  than  two  hundred 
dollars,  or  by  imprisonment  in  the  county 
jail  for  not  exceediu  six  months,  or  by 
both  such  fine  and  imprisonment.  The 
road  overseer  of  any  district,  or  county 
highway  engineer,  who  finds  any  road  ob- 
structed as  above  specified,  shall  notify 
the  person  violating  the  provisions  of 
this  section,  verbally  or  In  writing,  to 
remove  such  obstruction.  Within  ten  days 
after  being  notified,  he  shall  pay  the  sum 
of  five  dollars  for  each  and  every  day 
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after  .the  tenth  day  if  a a oil  obstruction 
id  maintained  or  ’remitted  to  re'  a. toy 
sucli  ’i o, • to  be  recovered  tv  .milt-,  erne  lit 
by  v K!V  overaeer,  in  tlv:.  name  of  the 
rood  'fabric:,  in  an  court  of  oomoetont 
jur  indict  ion." 

, bven  tnnuy)]  criminal  proceed inos  es:r  not  bvou  lit  Uncoi* 
thin  noction,  if  rerun  still  be  .ossi  do  to  oroo  thm  to 
eiuior  bui  xo  a bieu.ye  or  fill,  in  the  bitch.  In  ft  a.  cues  of 

C*r*mr.  mxamu  ot  ol.,  .1.44  f..w.  (:■: a)  104,  tho  Guprfe  " 
Court  said  at  «.  Ida: 

”l‘ho  comon  1 :nv  oonda.nna  :e  mol  3 c 
ni.iiaar.ee  any  unauthorised  or  unreaoonable 
obstruct.  o is  « hei-iu  a.'*.'  yo  1. oh  uecoosari  1 y 

- 'impedes  or-  incommodor  its  une  by  the 
travelling  niff  ic  • ' Vv* 

, 5;jnoe  an  obstruct:*  ,n  on  a public  road  1-  a public 
nuisance , tbit:  raJ.Bos  the  question.  of  fho  nay  brim:  proceed - 
lii”B  to  abate,  tnis  nuisance * Declaratory  of  the.  rule  that 
tne  prosecuting  attorney  may  proceed  in.  behalf  of  tfm  state 
to  abate  a public  nuisance,  we  ■ note  from  ...tote  on.  ret 
De  uio.mie  v,  Ciity  of  Vane  alia , rid  . A op,  <jf)o,  1 . c,  4.18: 
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■:  to  institute 
a suit  — n tho  circuit  court  of  Chariton 
county  ^ to  enjoin,  in  behalf  of  b o titcy, 

^ -o.i-ic  imis^ucQ  j and  t.3 ut  lio  cou  i d 
proceed  v^uthout  giviv •/  ^ 

r> ( . . . f'r»  : PK:  'f'!OVe.  quotations,  it  seems  clear  to  us  that  the 
people  reierrea  ro  m your  lotto ..  bane  create-1  n nubd  c 
nuisance  and  tho^prooocutinp  attorney  way  briny  proceedings 
to  aba ue  this  nuisance. 
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Therefore,  it  ife  the  opinion  of  tl is  department  that 
the  people  referred  to  In  »our  letter , who  were  responsible 
for  si,s,  . in,;,  the  drainage  Pitch  across  a ul  lie  rood , would 
have  to  remove  the  obntruc t.i.on , eitfior  by  bu.1  Id in/."  and  ’Turin 
te.ining  a suitable;  bridge  or  by  . s :lI).  1 s n ’ in  tUc.  i ':  ch. 


lie  s ••so  ct f i.?. I ly  i • uh,  d. 1 1 e d , . 
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STATE*  IN  RE*  Approval  of  quit-claim  dead  t©  Project  No*  23-127  P,* 
DEEDS  located  at  Rolla,  Missouri* 


April  10,  1946 


Honorable  B,  H.  Rucker 
Member,  G3rd  General  Assembly 
Jefferson  City,  Missouri  ii . 

i 

Dear  Sir*  i 

This  will  acknowledge  receipt  of  your  request  for  approval, 
by  this  department,  of  the  enclosed  quit-claim  deed  wherein  the 
Federal  Works  Administrator,  Is  conveying  to  the  State  of  Missouri, 
Project  No,  23-127  F,  located  at  Rolla,  Missouri. 

Under  and  by  virtue  of  the  Public  Law  No.  849,  Volume  54, 

Part  I,  Section  4,  page  1125,  United  States  Statutes  at  Large, 
the  Federal  Works  Administrator  Is  authorized  to  convey  such  pro- 
ject when  the  President  of.  the  United  States  shall  have  declared 
that  the  emergency,  declared  by  him  to  exist  on  September  8,  1939, 
has  ceased  to  exist.  This,  the  President  has  not  done. 

Notwithstanding  the  President  of  the  United  States  has  not 
declared  said  emergency  to  no  longer  exist,  we  believe  that  the 
Federal  Works  Administrator  may  convey  said  project  to  the  State 
of  Missouri,  We  understand  said  project  was  acquired  by  virtue 
of  Public  Law  849,  supra,  therefore,  under  Section  7 of  said 
Public  Law,  it  provides  that  notwithstanding  any  other  provision 
of  law,  the  Federal  Works  Administrator,  with  respect  to  any 
property  acquired  or  constructed  under  said  Act,  is  authorized 
to  sell  same  upon  such  terms  as  may  be  deemed  by  said  Adminis- 
trator to  be  in  the  public  Interest, 

We  construe  the  foregoing  provisions  of  Public  Law  #849  to 
mean  that  It  is  mandatory  that  the  Federal  Y.'ohka  Administrator 
dispose  of  suoh  projects  acquired  under  said  Act  when  the  Pres- 
ident of  the  United  States  declares  said  emergency  to  no  longer 
exist,  however,  under  Section  7 of  Public  Law  849,  supra,  the 
Federal  Works  Administrator  may  convey  said  projects  at  any 
time  as  in  his  opinion  It  may  be  in  the  public  Interest, 
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CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that,  under 
Section  7,  Public  Law  849,  supra,  the  Federal  Works  Administrator 
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ls  authorized  at  this  time  to  convey  said  Project  Ho.  23-127  F,  at 
Rolla,  Missouri,  to  the  State  of  Missouri.  We  also  approve  the 
enclosed  copy  of  quit-claim  deed  as  to  form  and  substance.  Further? 
more  under  House  Bill  960,  as  introduced  in  the  63rd  General  Assembly 
of  the  State  of  Missouri,  if  and  when  approved  by  the  Governor  of 
Missouri,  this  State  will  be  authorized  to  purchase  said  project 
subject  to  the  Federal  Works  Administrator,  grantor  herein, 
furnishing  the  State  an  Abstract  of  Title  showing  that  the  United 
States  of  America,  grantor  herein,  holds  a merchantable  title  to 
said  project  Ho.  23-127  F. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLOR 
Attorney  General 
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Construing  Section  10463,  p.  889,  Laws  Mo 


1943. 


January  25,  3,946 


Honorable  Roy  Scantlin, 

State  Superintendent  of  Schools, 

Jofferson  City,  Missouri. 

Dear  Sir* 

This  will  acknowledge  receipt  of  your  letter  of  De- 
cember 6,  1945,  requesting  an  opinion  from  this  department, 
which  reads  as  follows: 

"This  Department  is  confronted  with  the 
question  of  the  proper  interpretation  of 
the  laws  of  this  state  applicable  to  the 
apportionment  of  building  aid  to  a consol- 
idated school  district  as  provided  in  Sec- 
tion 10463,  Laws  of  1939  (Amended  1943, 

House  Bill  56  --  amendment  does  not  apply 
to  the  question  involved). 

"The  Couch  Consolidated  School  District  of 
Oregon  County  filed  with  this  Department  on 
November  20,  1945,  an  application  for  $2000,00 
building  aid  because  of  the  abandonment  of  two 
elementary  schools  within  the  consolidated  dist- 
rict. The  Couch  District  of  Oregon  County  has 
been  a consolidated  district  for  a number  of 
years,  made  up  originally  of  the  Couch  District 
. together  with  seven  outlying  rural  schools.  In 
1937-1938  this  district  erected  a new  central 
elementary  building  in  accordance  with  plans  ap- 
proved by  this  Department,  and  because  of  the 
new  building,  abandoned  the  seven  outlying 
schools  within  the  consolidated  district.  The 
state  apportioned  to  this  district  $1000.00 
for  each  abandoned  school,  or  a total  of 
$7000*00  in  1958-29.  In  1944  two  additional 
rural  schools  joined  the  Couch  consolidated 
district,  in  accordance  with  the  provisions 
of  the  laws  of  this  state  on  annexation  and 
change  of  bound ay  lines.  The  board  of  educa- 
tion soon  thereafter  abandoned  the  two  schools 
and  provided  transportation  for  all  pupils  to 
the  central  elementary  building  which  was  erec- 
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ted  in  1937-38#  The  abandonment  of  these 
two  schools  is  the  basis  of  the  board* a re- 
quest and  application  for  $2000,00  additional 
ab  andonment  aid . 

’’Section  10463,  R*  S.  $939,  provides  for  the 
apportionment  of  building  aid  to  a consoli- 
dated school  district  in  which  a new  oentral 
elementary  building  has  been  erected  in  ac- 
cordance with  the  plans  approved  by  the  State 
Superintendent  of  School's  the  sum  of  $1000,00 
for  each  rural  school  building  abandoned  on 
account  of  such  new  building.  The  new  build- 
ing in  the  Couoh  Consolidated  School  District 
was  erected  in  1937-53  prior  to  the  time  the 
two  additional  rural  sohools  became  annexed 
to  the  district.  However,  the  new  building 
was  large  enough  to  accommodate  additional 
pupils  or  anticipated  expansion#  Because  of 
the  new  building,  the  board  Of  education  found 
it  possible  to  abandon  the  two  additional 
schools  annexed  to  the  original  consolidated 
district, 

”1  shall  appreciate  your  adgloe  and  official 
opinion  in  answer  to  the  following  question* 

’’Has  the  State  Superintendent  of  Schools 
authority  under  the  provisions  of  Seotion 
10463,  Laws  of  Missouri,  to  apportion  ad- 
ditional abandonment  building  aid  at  the  rate 
of  $1000.00  for  eaoh  school  abandoned  when  a 
consolidated  district  annexes  additional  rural 
schools  and  abandons  them  because  of  a new 
oentral  elementary  building  erected  prior  to 
the  annexation  of  such  sohools?” 


Your  request  involves  the  construction  of  Seotion  10463, 
p.  889,  Laws  Missouri,  1943,  whioh  reads t 


’’There  shall  be  paid  to  any  consolidated  or 
enlarged  school  district  in  which  a new  central 
elementary  bixllding  has  been  erected  in  accord- 
ance with  plans  approved  for  suoh  aid  by  the 
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state  superintendent  of  schools,  the  sum  of 
one  thousand  dollars  ($1*000.00)  for  each 
rural  school  building  abandoned  on  account 
of  such  new  building.  This  amount  shall  be 
paid  in  the  same  manner  as  other  state  ap- 
portionment aid  and  at  the  time  of  the  next 
annual  apportionment,  following  the  opening 
of  school  in  the  new  building  and  the  abandon- 
ment of  the  school  building  or  buildings*  Pro- 
vided, however , that  any  consolidated  district 
receiving  building  aid  under  the  provisions  of 
this  section  shall  not  at  the  same  time  or  on 
the  same  building  program  received  building  aid 
under  the  provisions  of  Section  10499*  Provided 
also,  that  a common  school  district  formed  in 
accordance  with  the  provisions  of  section  10410, 

Revised  Statutes  of  Missouri,  1939,  shall  con- 
stitute an  enlarged  district  and  be  eligible 
for  building  aid  as  provided  in  this  section, 
if  the  formation  of  such  district  results  in 
the  abandonment  of  two  or  more  school  buildings, 
and  if  the  plan  for  its  formation  had  the  writ- 
ten approval  of  the  state  superintendent  of 
schools  and  the  county  cuporlntendent  or  super- 
intendents of  the  county  or  ^counties  in  which 
the  territory  of  the  new  district  is  located." 

One  of  the  primary  rules  of  statutory  construction  is  to  ascer- 
tain and  give  effect  to  the  legislative  intent.  See  Wallace  v. 

Wood  102  3.  W.  (2d)  91,  l.c.  95,  340  Mo.  452, 

We  think  there  is  no  question  as  to  the  purpose  in  enacting  Sec' 
tlon  10463,  supra,  it  was  to  aid  the  consolidated  or  enlarged  school 
district  in  the  building  of  the  new  central  elementary  building.  The 
plan  for  constructing  said  building  must  even  first  be  approved  by 
the  State  Superintendent  of  Schools  before  such  funds  can  be  allowed 
the.  said  district.  While  it  is  true  the  state  aid  that  the  school 
district  receives  under  said  provision  is  not  paid  to  the  district 
prior  to  the  completion  of  said  elementary  building,  it  is  forth- 
coming soon  thereafter  and  said  fund  goes  into  the  building  fund  of 
the  school  district.  There  can  be  no  question  but  that  such  money 
is  taken  into  consideration  by  said  school  district  and  used  for  the 
purpose  of  defraying  the  cost  of  said  construction. 

In  construing  statutes,  it  Is  a well  established  rule  that 
meaning  should  be  given  to  every  word  in  the  statute,  if  possible. 

In  Section  10463,  supra.  It  provides  that  there  shall  be  paid 
to  any  consolidated  school  district.  In  which  a new  central  elemen- 
tary building  has  been  erected,  the  sum  of  One  Thousand  Dollars 
($1,000.00)  for  each  rural  school  building  abandoned  on  account  of 
such  new  building.  'This  amount  shall  be  paid  in  the  same  manner  as 
other  state  apportionment  aid,  and  at  the  time  of  the  next  annual 
app or t i onme nt , following  the  opening  of  school  In  the  now  bul lding 
and  the  abandonment  of  the  school  building  or  buildings » 
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The  courts  have  construed  such  words  as  non  account  of” 
to  mean  "for”,  "because  of”  or  "by  reason  of".  In  McKeen  v.  Brooks 
178  Pac . 745-746,  55  Mont.  483,  the  court,  in  construing  a lease, 
held  that  the  words  "on  account  ofm  should:  be  construed  as  "by 
reason  of”,  and  in  so  holding,  said: 


"The  single  qiiestion  for  decision  is:  Under 
what  circumstances  did  the  lessor  agree  to 
become  liable  to  the  lessees  for  the  original 
cost  of  their  improvements? 

"It  is  clear  that  a sale  of  the  premises  of 
itself  did  not  render  himlliable ; neither  did 
the  fact  that  the  lessees  were  disturbed  in 
their  possession.  To  fasten  responsibility 
upon  him,  it  required  a sale  before  the  ex- 
piration of  the  lease  and  a disturbance  of 
the  lessees'  possession  'for  or  on  account  of 
said  sale.'  In  the  connection  in  which  it  is 
used,  the  word  'for'  cannot  be  given  any  mean- 
ing whatever,  but  the  phrase  'on  account  of 
said  sale'  furnishes  the  key  to  the  solution 
of  the  question.  As  here  used,  it  means  ''by 
reason  of'  (6  Words  and  Phrases,  4968;  Brown 
v.  German-American  T.  & T.  Co.,  174  Pa.  443, 

34  Atl.  335),  or  'as  the  direct  and  proximate 
result  of'  (I  Words  and  Phrases,  Second  Series, 
546;  Houston  & Tex.  C.  R.  R»  Co.  v.  Anglin, 

45  Tex.  Civ.  App,  41,  99  S.W.  897)." 


In  Blackwell  v.  Memphis  Street  Railway  Co.  137  S.W.  486, 
l.o.  487,  124  Tenn.  516,  the  court,  in  construing  a statute  of 
limitation,  held  that  the  word  "for"  as  used  therein  meant  "on 
account  of"  or  "because  of",  and  in  so  holding  the  court  said: 

Eliminating  all  irrelevant  matter,  in 
so  far  as  this  suit  is  concerned,  and  the 
legislation  accomplished  by  sections  2769  and 
2772  of  the  Code  of  1853  was  as  follows: 

" 'All  civil  actions  for  Injury  to  the  person 
shall  be  commended  within  one  year  after  cause 
of  action  accrued,' 

"The  word  'for,'  above  used  in  connection  with 
and  preceding  the  words  'injury  to  the  person,' 
can  have  no  other  meaning  than  on  account  of  or 
because  of  Injury  to  the  person,  and  in  this  well- 
known  meaning,  the  word  'for'  is  the  connecting 
link  which  binds  the  statute,  giving  the  parent 
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a right  to  sue  to  the  one-year  statute 
of  limitations.*  * *” 

In  Evans  Marble  Co.  v.  International  Trust  Co.,  60  Atl.  667-672, 
101  Md.  210,  the  court,  quoting  from  Webster’s  Dictionary,  held  that 
the  word  ’’about1'  means  ’’with  regard  to,”  ”on  account  of,  '’touching”. 
In  so  holding,  the  court  saidj 

”*  * *Among  the  meanings  of  the  word  ’about,’  as 
given  in  Webster,  are  ’concerning;  with  regard  to; 
on  account  of;  touching.’” 

Therefore,  by  use  of  the  words  "abandoned  on  account  of  such 
new  building”  In  Section  10463,  supra,  the  Legislative  intent  must 
have  been  that  such  words  should  be  construed  to  mean  for  or  because 
of  the  construction  of  such  new  building*  That  said  rural  school 
building  would  not  have  been  abandoned  had  such  new  elementary  school 
building  not  been  constructed. 

Construing  Section  10463,  supra,  without  taking  into  consider- 
ation that  provision  as  to  when  said  money  shall  be  paid,  we  would  be 
inclined  to  hold  that  said  money  could  be  paid  to  the  consolidated 
school  district  whenever  a rural  school  in  said  school  district  was 
abandoned.  But  by  using  the  following  words* 

”*  * *Thls  amount  shall  be  paid  in  the 
same  manner  as  other  state  apportion- 
ment aid  and  at  the  time  of  the  next 
annual  apportionment,  following  the 
opening  of  Bchool  in  the  new  building 
and  the  abandonment  of  the  school 
building  or  buildings.  * * *’’ 

we  are  convinced  that  the  Legislature  fully  Intended  that  such  money 
should  be  paid  to  the  consolidated  school  district  at  the  time  of  the 
next  annual  apportionment  following  the  opening  of  the  new  elementary 
school  building.  ’If  it  had  been  the  legislative  intent  to  authorize 
suoh  payment  at  any  time  In  the  future  it  would  have  been  an  easy 
matter  for  that  body  to  have  included  in  the  Act  words  to  that  effect 
in  clear  and  unambiguous  language* 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the  con- 
solidated school  district  Is  not  entitled  to  $1,000.00  for  each  of 
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the  two  abandoned  rural  schools  recently  joining  said  consolidated 
school  district* 


Respectfully  submitted, 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLOR 
Attorney  General 
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PUBLIC  SCHOOL  RETIREMENT  SYSTEM* 


Emp'i  oyer* ’ s c ontr  1 ■ 
to  be  paid  from  scL 


on  to  PSRS  under  H,  B.  151 
1 districts  Incidental  Fund. 


May  31,  1946 


\ 

\ 

Honorable  Roy  Scantlin 
State  Superintendent 
Department  of  Public  Schools 
Jefferson  City,  Missouri 


* 


Dear  Mr.  Scant lint 

We  hereby  acknowledge  receipt  of  your  request  for  an 
opinion  which  roads  as  follows! 

‘‘House  Bill  No.  151  enacted  by  the  63rd 
General  Assembly  and  signed  by  the  Gov- 
ernor May  24,  1945,  known  as  the  Public 
School  Retirement  System  of  Missouri, 
is  now  in  full  force  and  offeot.  Begin- 
ning July  1,  1946,  boards  of  eduoation 
in  this  state,  excepting  the  thre-  large 
cities  with  their  own  local  retirement 
systems,  vri.ll  be  required  to  make  con- 
tributions in  support  of  the  retirement 
system, 

’‘Section  3,  Part  (l),  of  the  Retirement 
Act  provides  that  contributions  shall  be 
made  in  equal  amounts  by  teacher  members 
of  the  system  and  their  board  of  education 
employers.'  Part  (3)  under  Section  3 pro- 
vides that  the  teacher's  contribution 
shall  be  made  through  appropriate  deduct- 
ions from  pay  checks.  Nothing  is  said  in 
this  act  to  indicate  from  viiat  source  or 
fund  the  board  of  education  contribution 
shall  oome.  The  law  merely  provides  that 
the  employer  shall  contribute  an  equal 
amount  to  that  withheld  from  the  teacher's 
pay  cheok. 

rtIn  the  application. of  this  law,  many 

boards  of  education  are  asking  for  instruction 

as  to  the  proper  fund  from  which  the  employer's 
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contribution  in  support  of  the  teacher 
rotiremont  system  shall  bo  paid, 

"There  seems  to  bo  no  question  about  the 
fund  accounting  of  the  teacher’s  contri- 
bution sinae  teachers  must  be  paid  from 
the  teachers’  fund  and  their  contribution 
is  merely  a withholding  from  the  monthly 
pay  chocks.  The  employer's  contribution 
is  not  in  any  way  made  for  the  payment 
of  the  toaoher’s  salary.  It  is  the  dis- 
trict’s contribution  to  the  State's  Pub- 
lic School  Retirement  System.  Since  this 
contribution  is  a fixed  charge  and  regu- 
lated by  the  general  laws  of  this  state, 
it  would  appear  to  be  a distriot  expendi- 
ture from  the  incidental  or  rather  general 
funds  of  the  distriot.  Generally  accepted 
accounting  procedures  for  school  systems 
ipi  the  United  States  classify  the  school 
district’s  contribution  for  retirement 
support  as  a fixed  charge.  It  is  not 
classed  as  salary  of  teachers.  In  the 
fiscal  report  of  the  United  States  Office 
of  hduoation,  in  Its  publication  of  fi- 
nancial data  from  the  various  states, 
specific  instruction  is  given  for  account- 
ing a school  district's  contribution  to 
the  Public  School  Retirement  System  as  a 
fixed  ohnrge  and.  not  to  be  counted  as  salary 
of  teachers, 

"1  find,  in  examining  the  laws  of  this  state 
governing  school  fund  accounting,  nothing 
which  would  seem  to  prevent  the  board  of 
education  from  counting  the  district's  con- 
tribution to  the  Public  School  Retirement 
System  a fixed  charge  and  payable  from  the 
district's  regular  incidental  fund  account, 

"Since  boards  o education  are  now  planning 
their  budgets  for  the  ensuing  fiscal  year 
and  the  first  contribution  to  be  made  will 
begin  with  the  first  month  of  the  school 
year,  July,  1946,  it  is  necessary  for  sehool 
boards  to  be  Instructed  promptly  in  regard 
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to  this  matter. 

"1  shall  appreciate  your  advice  and  of- 
ficial opinion  in  regard  to  the  following 
question!  i 

"Will  the  board  of  education,  in  making 
its  required  contribution  to  the  I'ublic 
School  Retirement  System  of  Missouri,  in 
complying  with  House  Bill  151,  Laws  of 
the  G3rd  General  Assembly,  be  making  a 
proper  and  legal  expenditure  if  payment 
is  made  from  the  school  district’s  inci- 
dental funds  as  established  by  laws  of 
this  state?  If  not,  from  what  fund  would 
it  be  proper  to  make  such  contribution?” 

Section  10366,  Laws  of  Missouri,  1943,  page  893,  sets  out 
tho  various  funds  of  the  school  districts  and  provides! 

"All  school  moneys  received  b / a school, 
district  shall  be  disbursed  only  for  the 
purposes  for  which  they  were  levied,  col- 
lected or  received,  '.there  is.  hereby 
created  the  following  funds  for  the  ac- 
counting of  all  school  moneys!  Teachers’ 

Fund,  Incidental  Fund,  Free  Textbook  Fund, 

Building  Fund,  Sinking  Fund,  and  Interest 
Fund.  School  district  moneys  shall  be 
dishursed  only  through  warrants  dr  aval  by 
order  of  the  board  of  education.  Each 
warrant  shall  show  the  legal  identification 
of  the  district  by  name  or  by  number  as 
provided  by  lawi  shall  specify  the  amount 
to  be  paid*  to  whom  payment  is  mad®*  from 
what  fund*  for  what  purpose*  the  date  of 
the  board  order,  and  the  number  o>?  the 
warrant.  Eaoh  warrant  must  be  signed  by 
the  President  and  the  Secretary  or  Clerk. 

Wo  warrant  shall  be  drawn  for  the  payment 
of  any  sohool  district  indebtedness  unless 
there  is  sufficient  money  in  the  treasury 
and  in  the  proper  fund  for  the  payment  of 
said  indebtedness. 

"The  warrants  drawn  shall  be  in  the  follow- 
ing forms! 


Hon,  Roy  oc anti in 


— 4— 


TEACID'RS*  FUND, 

Wo. 


Treasurer  of  ________  County,  Missouri* 

Pay  to  , or  order, for  teacher's 
services  or  tuition  in  district  Wo.  , 
_____  dollars,  out  of  any  moneys  in  your 
hande  belonging  to  the  toachors*  fund  of 
said  district. 

Done  by  order  of  the  board,  this  day 

of  , 19 . 

, President,  , Clork* 

INCIDENTAL  FUND, 


Wo, 


Treasurer  of  ______  County,  Missouri* 

Pay  to  , or  order,  the  sum  of 

dollars,  for  furnished  district 

No.  ______  out  of  any  moneys  in  your  hands 

belonging  to  the  incidental  fund  of  said 
distriot. 

Done  by  order  of  the  board,  this  _____  day  of 

, 19_. 

, President,  , Clerk, 

FREE  TEXTBOOK  FUND. 

$ Wo,  

Treasurer  of  _____  County,  Missouri* 

Pay  to  , or  order,  the  sum  of 

dollars,  for  ■ furnished  distriot  3io. 
______  out  of  any  moneys  in  your  hands  be- 
longing to  the  'Free  Textbook  Fund'  of 
said  district. 

Done  by  order  o.’  the  board,  this  _____  day 
of  , 19 . 

, President,  , Clerk. 
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3 Ho,  _ 

Treasurer  of  County,  Missouri* 

Pay  to  . or  order,  the  sum  of 

dollars,  for  furnished  in  the  r*££ir 

furnishing  or  erection  of  a sohoolhouse  * 
in  district  Ho,  , out  of.  any  moneys 
in  your  hands  belonging  to  the  building 
fund  of  said  district. 

Cone  by  order  of  the  board,  this 
day  of  , 19  . 

# President*  Clerk. 

SINKING  FUND, 


Treasurer  of County,  Missouri* 

Pay  » or  order,  tho  sum  of 

dollars,  for  the  retirement  of  - onds~  of 

district  Ho.  _,  out  of  any  moneys  in 

your  hands  belonging  to  tho  sinking  fund 
of  said  district. 


Done  b-  ordor  of  the  board,  this  day 

of  , 19__,  

« President,  , Clork, 

IN'i’HHHST  FUND. 

Ho.  

Treasurer  of  County,  Missouri* 

^ay  . or  order,  the  sum  of 

dollars,  for  interest  on  the  outstanding 

indebtedness  of  district  No.  , out  of 

any  moneys  in  your  hands  belonging  to  the 
interest  fund  of  said  district. 


Done  by  order  of  tho  board, 
of  . 19 . 

— President. 


this  ___  day 

, Clork. 
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"The  treasurer  shall  opon  an  account  for 
each  fund  specified  in  this  section,  and 
all  moneys  received  from  the  state, 
county  and  township  funds,  and  all  moneys 
derived  from  taxation  for  teachers'  wages, 
and  all  tuition  fees, shall  he  placed  to 
the  credit  of  the  'Teachers'  Fund,'  except 
as  hereinafter  provided.  Money  apportioned 
by  the  state  for  transportation  and  money 
derived  from  taxation'  for  incidental  ex- 
penses shall  he  credited  to  the  'Incidental 
Fund*,  Honey  apportioned  for  free  text 
books  shall  be  credited  to  the  'Free  Text- 
book Fund',  All  money  derived  from  taxation 
or  received  from  the  sto.te  for  the  erection 
of  sohool  buildings,  from  sale  of  school 
sites,  sohoolhouse  or  sohool  furniture, 
from  Insurance,  from  sale  of  bonds,  shall 
be  placed  to  the  credit  of  the  'Building 
Fund',  Honey  derived  from  taxation  for 
the  retirement  of  bonds  shall  be  credited 
to  the  'Sinking  Fund',  Money  derived  from 
taxation  for  the  payment  of  interest  on 
bonded  indebtedness  shall  be  credited  to 
the  'Interest  Fund,'  Receipts  from  de- 
linqu  nt  tnxe8  shall  be  allocated  to  the 
several  fund1  on  the  some  basis  as  receipts 
from  current  taxes,  except  that  whore  the 
previous  years*  obligations  of  the  district 
would  he  affbeted  by  such  distribution,  the 
delinquent  taxes  shall  be  distributed  ac- 
cording to  the  tax  levies  made  for  the  years 
in  which  the  obligations  were  incurred,  A1J. 
refunds  received  shall  he  placed  to  the 
credit  of  the  fund  from  which  the  original 
expenditures  wore  made.  Money  donated  to 
the  school  district  shall  be  placed  to  the 
credit  of  the  fund  where  it  can  be  expended 
to  meet  the  purpose  for  which  it  was  donated 
and  aocepted.  Money  received  from  any  other 
source  whatsoever  shall  be  plaoed  to  the 
oredit  of  the  fund  or  funds  designated  by 
the  board.  No  treasurer  shall  honor  any 
warrant  unless  it  be  in  the  proper  form, 
and.  each  and  every  warrant  shall  be  paid 
from  its  appropriate  fund,  as  provided  by 
law.  No  partial  payment  shall  be  made 
upon  any  school  warrant,  nor  shall  any 
interest  he  paid  up&n  any  such  warrant* 
Provided,  that  tuition  shall  be  paid  from 


Hon.  Roy  Soantlin 


7. 


either  the  Teachers’  or  Incidental  Funds 
/ if  no  part  of  the  minimum  guarantee  is 

uced  for  euoh  purposes i Provided  further, 
tuition  and  transportation  costs  shall 
be  paid  from  either  the  Teachers’  or 
Incidental  Funds  when  the  school  in  any 
district  has  boen  closed  on  account  of 
temporary  combination  or  low  average 
daily  attendance,  as  provided  by  lawi 
Provided  further  that  the  Board  of  Di- 
rectors shall  have  the  power  to  transfer 
from  the  incidental  to  the  building  fund 
such  sum  as  may  be  necessary  for  the  ordi- 
nary repairs  of  school  property!  Provided 
further,  that  after  all  incidental  obliga- 
tions are  paid,  the  board  of  directors 
shall  have  tho  power  to  transfer  suoh 
portion  of  the  balance  remaining  in  the 
Incidental  Fund  to  the  Teachers*  Fund  as 
may  be  necessary  for  the  total  payment  of 
all  contracted  obligations  to  teachorsi 
Provided  further  that  in  the  event  of  a 
balance  remaining  in  the  sinking  or  interest 
funds,  after  the  total  outstanding  indebtedness 
for  which  said  funds  were  levied  is  paid,  the 
said  board  shall  have  the  power  to  transfer 
such  unexpended  balances  to  the  building 
fundi  Provided  further,  that  when  any 
school  district  has  been  disincaporated 
by  state  or  federal  agencies,  the  Treasurer 
for  the  sohool  distriot,  when  directed  by 
the  County  Superintendent  of  Schools,  shall 
u::e  the  balances  of  moneys  remaining  in  any 
or  all  funds  to  pay  outstanding  obligations 
• of  said  district  and  shall  transfer  the  un- 
encumbered balance  to  the  County  Interest 
Sohool  Moneys  for  distribution  as  provided 
in  Section  10390*  No  county,  tovmship,  or 
sohool  district  treasurer  shall  honor  any 
warrant  against  any  sohool  district  that  is 
in  excess  of  the  income  and  revenue  of  such 
school  district  for  the  school  year  beginning 
on  the  first  day  of  July  and  ending  on  the 
thirtieth  day  of  June  following*  nor  shall 
any  portion  of  the  funds  mentioned  in  this 
section  be  applied  in  payment  of  any  teacher’s 
warrant  issued  prior  to  the  distribution  of 
such  fund  in  accordance  with  Section  10454* 
Revised  Statutes,  1939.  Reenacted,  Laws  1943, 
p.  893,  section  1*” 
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The  funds  established  by  this  aeotion  represent  all 
school  moneys  and  there  is  no  mention  of  a particular  fund  from 
which  any  contributions  should  be  paid  into  the  Public  Sohool 
Retirement  System  of  Missouri.  In  the  enactment  of  II,  B,  151 
we  must  presume  that  in  the  absence  of  a particular  fund  for  the 
payment  of  such  contributions,  the  Legislature  intended  that  they 
be  made  from  one  of  the  existing  funds.  To  take  any  other  view 
would  render  B-ubsection  1 of  Section  3,  II.  B,  151  ineffective. 

The  case  of  Graves  v«  Little  Tarkio  Drainage  Distriot  IIo.  1,  134 
S.  W,  (2d)  70  1.  o.  78,  345  Mo.  557  states t 

"*  * it  is  presumed  that  the  Legislature 
intended  every  part  and  section  of  such 
a statute,  or  law,  to  have  effeot  and 
to  be  operative,  and  did  not  intend  any 
part  or  seotion  of  such  statute  to  be 
without  meaning  or  effect.*  State  ex 
rfel.  Dean  v.  DaueB,  321  Mo#  112G,  1151, 

14  S.  VI.  2d  990,  1002.  ********* 

We  must  further  presume  that  the  Legislature  enacted  II, 

B,  151  with  the  full  knowledge  of  the  division  of  the  school  moneys 
and  funds  under  which! they  were  classified.  It  is  held  in  the  case 
of  State  ex  rel.  Casefv,  Wilson,  132  3,  VI,  625,  1,  c,  627,  151  Mo, 

App.  723,  that>  f 

"*  * in  the  passage  of  laws,  the  Legis- 
lature is  presumed  to  3m ow  the  exi str- 
ing state  of  the  laws  with  which  it  deals 
at  the  time  it  acts,  and  is  deemed  to 
have  dealt  with  the  matter  in  the  light 
of  the  state  of  the  laws  then  existing. 

(Sikes  v.  R.  R,  Co.,  127  Mo.  A ,p#  320, 

105  S.  W.  700.) 

Therefore,  vi.  may  look  to  Section  10366,  Laws  of  1943,  s pra 
to  date  mine  from  which  fund  the  contributions  of  the  employer  sliould 
be  paid* 


The  funds  which  may  bo  readily  disqualified  arc  those  whioh 
are  earmarked  for  a particular  purpose,  such  as  the  Free  Textbook  Fund 
the  Building  Fund,  the  Sinking  Fund  and  the  Interest  Fund.  This  would 
leave  the  Teachers*  Fund  and  the  Incidental  Fund# 

Taking  up  first  the  Teachers'  Fund,  we  find  that  by  the 
statute  it  is  to  be  used  for  the  purpose  of  pnying  for  teachers* 
services  and  tuition.  If,  therefore,  it  may  be  said  that  the  retire- 
ment allowance  to  be  received  under  H.  B.  151  is  a compensation  to 
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teachers  then  this  fund  may  be  used  for  the  contributions.  If  on 
the  other  hand  the  retirement  allowance  is  a gratuity,  the  Teachers ’ 

Fund  my  not  be  used.  In  the  oase  of  State  ex  rel,  Heaven  v.» 

Ziegenhein,  45  S, ,W,  1099,  a legislative  enactment  authorized  the 
payment  of  one-half  of  the  last  year’s  salary  of  policemen  in  the 
City  of  St.  Louis  on  a per  month  pro-rated  basis  on  retirement  after 
twenty  years’  sorvioe.  Hone  of  the  funds  for  the  payment  of  this 
pension  came  out  of  the  salary  of  the  policemen.  The  Supreme  Court 
of  Missouri  hold  that  the  payments  under  the  pension  plan  wore  mere 
gratuities.  In  so  holding  the  Court  said* 

"*  * * * We  are  not  unmindful  of  the 
Important  services  rendered  by  the  of- 
ficers of  the  police  force,  and  of  the 
benefits  derived  from  their  faithfulness 
in  protecting  and  guarding  the  lives  and  / 

property  of  the  citizens.  They  are  of- 
ficers of  the  6tate,  however,  and  the 
constitution  has  declared  that,  like 
all  others  holding  official  stations, 
they  must  rest  content  with  the  remuner- 
ation fixed  by  lawj  and  after  their  ser- 
vices have  been  performed,  no  matter  how 
valuable  they  may  have  been,  the  city 
cannot,  as  ft  gratuity  or  pension,  ’grant 
public  money  to  or  in  aid  of  any  individual,’ 
and  the  courts  have  not  power  to  require  it  to 
be  done,  * * * " > 

This  oa6e  would,  therefore,  tend  to  place  Misso  ri  in  the 
line  of  jurisdictions  which  classify  pensions  and  the  like  as  gratuity 
and  not  as  compensation.  Cases  from  other  jurisdictions  which  adhore 
to  this  rule  are  as  follows*  Bd,  of  Trustees  v»  Schupp  (Ky. ),  3 S,  W, 
(2d)  GOGj  reople  v.  /fright  (ill,),  40  N,  E*  (2d)  719|  Pennio  v.  Reis, 

32  U,  S,  '4-G4j  Jones  v.  Valentine,  298  N.  Y.  Sup,  802|  Stub©  v»  Rogers, 
(Minn.) 91  II.  W.  431. 

Therefore,  since  the  retirement  allowances  to  be  granted  un- 
der H*  B,  151  are  not  to  be  classed  as  compensation  in  Missouri  but  rath- 
er as  gratuities  it  would  be  improper  to  use  the  Teachers'  Fund,  whioh 
as  stated  hereinbefore  is  to  be  used  only  for  the  purpose  of  compensation 
for  teachers'  services  and  tuition. 

The  only  remaining  fund  from  which  the  employer's  contribution 
to  their  retirement  system  can  be  made  is  the  Incidental  Fund,  As  the 
title  of  this  fund  denotes,  it  is  to  be  used  for  incidental  purposes. 
Unlike  the  other  five  funds,  the  Incidental  Fund  is  not  earmarked  for 
a particular  purpose.  If,  therefore,  H,  B.  151  is  to  be  given  effect 
and  operation  in  accord  with  the  rule  of  Craves  v.  Little  Tarkio 
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Drainage  District,  supra,  then  we  must  hold  that  in  the  absence  of 
the  establishment  of  a particular  fund  for  the  payment  of  employers* 
contributions  to  the  Public  School  Retirement  System  of  Missouri, 
the  only  fund  from  which  suoh  contributions  may  be  made  is  the  In- 
cidental Fund, 


COMCLOSIOH 

It  is  the  opinion  of  this  Department  that  ih  the  absence 
of  a particular  fund  for  contributions  to  the  Publio  School  Retirement 
System  of  Missouri  the  Hoard  of  ducation,  under  Subsection  (l)  of 
Section  5,  K«  D,  151,  would  be  making  a proper  and  legal  expenditure 
if  such  contributions  are  made  from  the  school  district’s  Incidental 
Fund  as  established  by  Section  10366,  Laws  of  Missouri,  1343, 

Respectfully  submitted 


J.  MARTIN  ANDERSON 
Assistant  Attorney  General 

APPROVED i 


J.  E,  TAYLOR 
Attorney  General 


JMAiDA 


SAVINGS  AN£  LOAN  ASSOCIATIONS:  In  re  investments  of  funds  by 

county  courts  in  savings  and 
loan  associations  accounts. 


December  5>  1946 


Division  of  Savings  and  Loan  Supervision 
State  of  Missouri 
Jefferson  City,  Missouri 

Attention:  Mr.  J.  C.  Woodsman,  Chief  Examiner 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  yours  of 
wherein  you  request  an  official  opinion  from  this  department 
in  the  following  statement  of  facts: 

"Wish  you  would  advise  my  office  if  it 
is  a legal  investment  for  a County  Court 
to  invest  in  Savings  & Loan  Associations 
accounts  under  Section  59,  House  Bill 
481. 

"Call  your  attention  to  the  wording  of 
sub-section  4,  'and  for  any  deposit  by 
a public  official  in  a depository'," 

The  investments  of  county  courts  to  which  you  refer  in 
your  letter  we  assume  consist  of  the  county  school  funds  and 
also  school  funds  of  townships.  Senate  Bill  No.  162,  passed 
by  the  63rd  General  Assembly  and  approved  on  November  26, 
1945,  relating  to  such  investments,  makes  the  following  pro- 
vision relative  to  the  investing  of  the  county  school  funds 
and  school  funds  of  townships.  Section  10376  of  said  Senate 
Bill  No.  162  in  the  portion  thereof  relating  to  the  invest- 
ment of  the  county  school  funds  provides  as  follows: 

" * * * On  and  after  the  effective  date 
of  this  act,  all  real  estate  loans  and 
investments  now  belonging  to  the  county 
school  funds,  except  those  invested  as 
hereinafter  provided,  shall  be  liquidated 
without  extension  of  time  upon  the  maturity 
thereof,  and  the  proceeds  thereof  and  the 
money  then  on  hand  belonging  to  said 
school  fund  of  the  county  shall  be  rein- 
vested in  registered  bonds  of  the  United 
States,  or  in  bonds  of  the  state,  or  in 
approved  bonds  of  any  city  or  school 
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district  thereof,  or  in  bonds  or  other 
securities  the  payment  of  which  is  fully 
guaranteed  by  the  United  States  Govern- 
ment, and  shall  be  preserved  as  a county 
school  fund;  * * #" 

Section  IO383  of  said  bill,  relative  to  the  investment  of  the 
township  school  fund,  provides  as  follows: 

"On  and  after  the  effective  date  of  this 
act,  all  real  estate  loans  and  investments 
now  belonging  to  the  capital  of  the  school 
fund  of  any  township,  except  those  invested 
as  hereinafter  provided,  shall  be  liquidated 
without  extension  of  time  upon  the  maturity 
thereof,  and  the  proceeds  thereof  and  the 
money  then  on  hand  belonging  to  said  capital 
of  township  funds,  shall  be  reinvested  in 
registered  bonds  of  the  United  States,  or 
in  bonds  of  the  State,  or  in  approved  bonds 
of  any  city  or  school  district  thereof, 
or  in  bonds  or  other  securities  the  pay- 
ment of  which  is  fully  guaranteed  by  the 
United  States  government;  * * *" 

Section  59  of  House  Bill  No.  48l  of  the  63rd  General 
Assembly,  which  was  approved  on  March  12,  1946,  and  to  which 
you  refer  in  your  letter,  provides  as  follows: 


"Accounts  of  any  association  doing  business 
in  Missouri,  whether  chartered  by  the 
State  of  Missouri  or  another  state  or 
the  United  States  of  America,  and  which 
(a)  holds  certificate  of  insurance 
from  the  Federal  Savings  and  Loan  Insur- 
ance Corporation  or  (b)  has  a contingent 
or  general  reserve  fund  of  at  least  five 
per  cent  of  its  total  assets  as  shown  by 
its  last  preceding  semi-annual  financial 
statement,  (l)  shall  be  legal  investments, 
without  any  order  of  court,  for fhnds  of 
administrators,  executors,  guardians, 
curators,  trustees  and  fiduciaries  of 
every  kind  and  nature,  regardless  of 
whether  such  administrator,  executor, 
guardian,  curator,  trustee  or  fiduciary 
be  a natural  person,  unincorporated 
association  or  corporation  and  of  whether 
the  funds  thereof  be  subject  to  the  juris- 
diction or  orders  of  any  court  of  this 
state  or  any  court  of  the  United  States 
within  this  state;  and  (2)  shall  be  legal 


Mr.  J.  C.  Woodsmall 


-3- 


investments  £r  funds  of  banks , trust 
companies,  all  types  of  insurance  com- 
panies, credit  unions,  business  and  manu- 
facturing companies,  mortgage  loan  com- 
panies, loan  and  investment  companies, 
cemetary  associations,  and  corporations 
or  associations  for  benevolent,  religious, 
scientific,  educational  or  fraternal- 
beneficial  purposes;  and  (3)  shall  be 
legal  investments  for  all  types  of 
public  pension,  endowment  and  scholar- 
ship funds,  either  federal,  state  or 
municipal;  and  (4)  shall  be  eligible 
security  for  any  state,  county  or 
municipal  deposit  and  for  any  deposit 
by  a public  official  in  a depository, 
in  any  instance  where  security  for  such 
a deposit  is  required  by  law.  The  pro- 
visions hereof  are  supplemental  to,  and 
amendatory  of,  any  and  all  other  laws 
regulating,  relating  to,  or  declaring 
what  shall  be  legal  investments  or 
security  for any  such  funds." 

It  will  be  noted  that  there  are  three  classes  set  out  in 
this  section  which  are  authorized  to  invest  in  accounts  of  a 
savings  and  loan  association.  From  an  examination  of  these 
three  classes,  we  do  not  think  that  capital  school  funds  and 
township  school  funds  which  are  invested  by  county  courts  are 
included. 

A 

In  your  letter,  you  refer  to  subdivision  4 of  Section  59 
and  inquire  whether  or  not  the  phrase  "and  for  any  deposit  by 
a public  official  in  a depository"  would  authorize  county 
courts  to  invest  in  such  accounts.  Said  sub-section  4 seems 
to  relate  more  to  securities  for  which  the  accounts  of  savings 
and  loan  associations  may  be  used,  and  we  do  not  think  it 
relates  to  investments  of  county  courts.  The  provisions  of 
Senate  Bill  No.  162,  referred  to  above,  seem  to  limit  the 
securities  in  which  county  school  funds  and  township  school 
funds  may  be  invested.  It  is  in  the  nature  of  a special 
statute  on  the  investment  of  such  funds.  We  think  it  would 
take  a strained  construction  of  the  statute  to  hold  that  in- 
vestments by  county  courts  of  the  county  school  fund  and 
township  school  fund  could  be  made  in  the  accounts  of  savings 
and  loan  associations  under  the  provisions  of  said  Section  59 
of  said  House  Bill  No.  48l. 

The  provisions  of  Senate  Bill  No.  162,  hereinbefore  set 
out,  describing  securities  in  which  county  and  township  school 
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funds  may  be  invested,  follow  the  provisions  of  Section  7 of 
Artide  IX  of  the  Constitution  of  1945,  which  provides  in  part 
as  follows: 


"All  real  estate,  loans  and  investments 
now  belonging  to  the  various  county  and 
township  school  funds,  except  those  in- 
vested as  hereinafter  provided,  shall  be 
liquidated  without  extension  of  time,  and 
the  proceeds  thereof  and  the  money  on 
hand  now  belonging  to  said  school  funds 
of  the  several  counties  and  the  city  of 
St.  Louis,  shall  be  reinvested  in  registered 
bonds  of  the  United  States,  or  in  bonds 
of  the  state  or  in  approved  bonds  of  any 
city  or  school  district  thereof,  or  in 
bonds  or  other  securities  the  payment  of 
which  are  fully  guaranteed  by  the  United 
States,  and  sacredly  preserved  as  a county 
school  fund.  * * *" 

According  to  the  provisions  of  Section  59  of  said  House 
Bill  No.  48l,  the  accounts  of  a savings  and  loan  association 
do  not  necessarily  have  to  be  guaranteed  by  the  United  States 
because,  under  sub-section  (b)  of  the  sentence  relating  to 
qualifications  of  accounts,  it  is  provided  that  if  the  asso- 
ciation has  a contingent  or  general  reserve  fund  of  at  least 
five  per  cent  of  its  total  assets  as  shown  by  its  last  pre- 
ceding semi-annual  statement  that  its  accounts  may  be  accepted 
for  the  investments  described  in  that  section  or  for  securities 
described  in  sub-section  4 of  that  section. 

We  believe  that  this  is  the  case  in  which  the  rule  of 
statutory  construction,  namely  "expressio  unius  est  exclusio 
alterius,"  is  applicable,  and  that  only^the  securities 
mentioned  in  said  Senate  Bill  No.  162  should  be  accepted  .as 
Investments  for  county  and  township  school  funds. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  county 
courts  would  not  be  authorized  to  invest  county  and  township 
school  funds  in  savings  and  loan  association  accounts. 

Respectfully  submitted. 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


TYRE  W.  BURTON 
Assistant  Attorney  General 
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BOARD  OF  CURATORS,  LINCOLN  UNIVERSITY:  A devise  for  life  with 
RE:.  LENA  MARTIN,  CLAIMANT:  remainder  to  the  heirs  of 

the,  body  is  a contingent 
remainder,  and  a daughter 
of  a remainderman  who  pre- 
deceased life  tenant  takes 
a share  in  the  real  estate* 


August  10, 


1946 


r * Sherman  0,  Scruggs 
Acting  Secretary 
Board  of  Curators 
Lincoln  University 
Jefferson  City,  Missouri 


Dear  Sir  s 

This  department  i3  in  receipt  of  your  request  for  an 
opinion,  Based  upon  the  facts  stated  in  a letter  to  your 
Board  from  Merrill  and  Anger,  Attorneys  at  Lav/,  Reytosville, 
Missouri*  Their  latter  i3  as  follov/3: 

"IVe  are  writing  to  you  because  you 
are  President  of  tho  Board  of  Curators 
of  the  D nc oln  University,  and  we  are' 
representing  Lona  Martin,  St*  Louis, 

Missouri,  In  tho  matter  of  her  claim 
to  an  undivided  one-sevent  i interest 
in  the  land  in  Chariton  County,  Missouri, 
upon  which  Dalton  Vocational  School  of  the 
County  of  Chariton,  State  of  Missouri , Is 
located,  and  described  as  follows: 

(description  omitted) 

"This  land  is  claimed  by  the  Lincoln 
University*  Tho  Interest  of  our  client, 

Lona  Martin,  is  based  on  tho  following 
facts  and  records: 

"This  land  was  formerly  owned  by  Louis 
Frotjan,  great  grandfather  of  Lena  Martin* 

By  the  terms  of  his  will,  he  loft  this 
land  to  his  son,  Albert  Orotjan,  during 
his  lifetime  and  after  his  death  to  his 
bodily  heirs.  Albert  Urotjan  died  a few 
months  ago,  and  Lena  Martin,  his  grand- 
daughter, was  his  bodily  heir  by  virtue  of 
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the  death  of  her  father,  Alonzo  Grotjan, 
several  years  prior  to  the  death  of  Albert 
Grotjan,  Lena  Martin  was  the  only  child 
of  Alonzo  Grotjan, 

"While  there  was  a sale  of  this  land  by 
the  guardian  and  curator  of  the  children 
of  Albert  Grotjan,  including  Lena  Martin's 
father,  several  years  ago,  assuming  that 
this  deed  was  a valid  conveyance  of  the 
remainder  in  this  land,  the  fact  that 
Alonzo  Grotjan  preceded  the  said  Albert 
Grotjan  in  death,  made  Lena  Martin,  the 
only  child  of  Alonzo  Grotjan,  the  bodily 
heir  of  Albert  Grotjan,  within  meaning  of 
the  lav/  and  the  decisions  of  the  State  of 
Missouri,  and  she  is  claiming  the  undivided 
one-seventh  interest  in  this  land  as  bodily 
heir, 

"We  are  writing  to  you  because  we  do  not 
know  what  law  firm  is  representing  the  board 
of  Curators  or  Lincoln  University,  and  feel 
sure  you  will  refer  this  letter  to  your 
attorneys  for  we  believe  that  this  claim 
could  be  settled  without  the  necessity  of 
our  going  into  Court  with  a suit  in  parti- 
tion, " 

The  question  presented  here  deals  with  remainders.  The 
life  tenant  and  the  potential  remaindermen  attempted  to  pass 
title  to  the  grantee,  Mary  James,  who  later  deeded  the  land 
to  your  institution.  The  quitclaim  deed  by  the  life  tenant 
and  the  guardian  and  curator  deed  for  the  potential  remainder- 
men were  executed  prior  to  the  death  of  the  life  tenant. 

Before  the  death  of  the  life  tenant,  one  of  the  remaindermen 
had  died,  leaving  a daughter  who  now  claims  an  interest  because 
she  is  an  heir  of  the  body  of  the  life  tenant. 

Section  3500,  Mo.  R,S*A.»,  provides  that  the  persons  deter- 
mined to  be  bodily  heirs  of  a life  tenant  at  tlie  termination 
of  the  life  estate  take  a fee  simple  title,  when  the  property 
is  devised  or  deeded  under  conditions  such  as  is  presented  by 
your  request.  Said  section  is  as  follows; 
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“Where  a remainder  shall  be  limited  to 
the  heirs,  or  heirs  of  the  body,  of  a 
person  to  whom  a life  estate  in  the  same 
premises  shall  be  given,  the  persons  who, 
on  the  termination  of  the  life  estate, 
shall  be  the  fieir  or  heirs  of  the  body  of 
such  tenant  for  life  shall  be  entitled  to 
take  as  purchasers  in  fee  simple,  by  virtue 
of  the  remainder  so  limited  in  them*1' 

This  section  has  been  construed  to  mean  that  a devise  of 
a life  estate  to  one  with  remainder  to  the  heirs  .of  his  body, 
creates  a contingent  remainder  and  does  not  vest  any  .interest 
in  the  remaindermen  until  the  termination  of  the  life  estate, 
at  which  time  the  heirs  of  the  body  then  living  will  take* 

In  the  case  of  Emma r son  v.  Hughes,  110  Mo.  G27,  l*c*  629,  630, 
631,  632,  the  court  said: 

“ -if-  * * The  cause  was  tried  upon  agroed 

facts,  from  which  it  appears  that  Elizabeth 
O’Bannon  and  her  husband,  by  their  deed, 
dated  the  twenty-sixth  of  October,  1868, 
conveyed  the  land  to  ’Mary  R.  Godman  for 
and  during  her  natural  life,  and  with  re- 
mainder to  the  heirs  of  her  body, 1 * 

“At  the  date  of  this  deed,  Mary  R*  Godman 
had  six  children  living*  It  is  agreed 
that  she  had  then  reached  such  an  age  as 
to  render  future  issue  impossible*  3ho, 
her  husband  and  the  six  children  executed 
and  delivered  deeds  conveying  all  their 
interest  in  the  land,  and  the  defendant 
Simmons  claims  title  under  these  deeds. 

After  the  execution  and  delivery  of  these 
deeds  by  Mary  R.  Godman,  her  husband  'and 
„ the  six  children,  one  of  the  children  died 

without  issue,  and  another  one,  a daughter, 
married  Henry  S*  Emmerson.  Mrs.  Emmerson 
died  in  February,  18Q0,  leaving  the  plain- 
tiff as  her  only  child,  and  Mary  R*  Godman 
died  in  1888,  leaving  two  sons  and  two 
daughters  and  the  plaintiff,  her  grandson, 
as  her  only  heirs-at-law «, 

"The  case  turns  upon  the  construction  of 
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the  deed  to  Mary  K,:  G-odnian,  If  the  plain- 
tiff * s mother  took  a vested ' remainder  by 
that  deed,  then  he  cannot  recover,  for  in 
that  event  his  mother’s  deed  conveyed  that 
interest;  hut  if  she-  took  a contingent 
remainder  only  then  he  is  entitled  to  re- 
cover. 

%■  * here  the  deed  by  its  own  terras 
created  a life-estate  in  Mary  li*’  Godiaan 
with  remainder  ’to  the  heirs  of  her  body,’ 
Row  there  is  nothin;:  in  this  deed  from 
which  we  can  say  that  the  word  ’heirs’ 
■means  children,  and  this  being  so,  we 
must  give  to  it  its  ordinary  legal  signi- 
fication* As  no  one  can  bo  the  heir  of 
a living  person,  it  must  follow  that 
there  was,  at • the  da  be  of  the  deed,  an 
uncertainty  as  to  who  would  take  in  re- 
mainder; for  It  could  not  be  told  who 
would  bo  the  heirs  of  vary  it*  hodman  until 
her  death.  This  uncertainty  as  to  the 
persons  who  are  to  take  in  remainder  is1 
the  very  thing  which  creates  one  class  of 
contingent  remainders  * This  has  been 
pointed  out  in  numerous  case3  in  this 
court,  and  it  is  sufficient  to  cite  Rodney 
v,  Landau , 104  ho,  251,  and  the  cases 
there  cited* 

"The  deed  here  in  question  would,  it  is 
believed,  create  an  estate  tail  at  common 
lav;  under  the  influence  of  the  rule  in 
Shelley  * s case « Section  8330,  Revised 
Statutes,  1889,  first  enacted  in  1835, 
abolishes  the  rule  in  Shelley*  s case 
(Riggins  v.  McClellan,  28  Mo*  23;  Toss on 
v.  Newman , 62  Mo,  198;  lluldrow  v.  white, 

67  Mo*  470),  and  at  the  same  time  declares 
what  effect  shall  be  given  to  a deed  like 
the  one  now  in  question*  *■  # * By  force 
of  this  section,  those  persons  who  were 
the  heirs  Of  the  body  of  Mary  R*  Rodman  at 
the  termination  of  the  life-estate,  that 
is  to  say  at  her  death,  took  the  eotato  in 
foo  simple*  As  Mrs.  Eramerson  died  during 
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the  life  of  her  mother,  the  life- tenant, 
she  was  not  tin  heir  of  hor  mother*  The 
plaintiff,  through  his  deceased  mother, 

Mrs*  Kramer  a on,  became  and.  was  an  heir  of 
Mrs*  Godinan;  for  tho  expression,  ’heirs  of 
the  body,’  means  and  includes  lawful  issue, 
children,  and  through  them  grandchildren 
in  a direct  line.  ' 1 Washburn  on  Real 
Property,  72. 

"The  statute  just  quoted  converted  the 
estate  tail,  created  by  the  deed  at  common 
law,  into  a life-estate  in  the  first  taker 
with  a contingent  remainder  in  feo  simple 
in  favor  of  those  persons  who  should  answer 
the  description  of  heirs  of  the  body  of  the 
tenant  for  life.  The  plaintiff  answers 
that  description,  and  he  is  entitled  to  the 
one- fifth  of  the  property.  a * * 

The  rule  is  also  stated  in  the  case  of  Lewis  v*  Lewis, 
136  S.W.  (2d)  66,  l.c.  71: 

"Reviewing  the  facts  before  U3,  wc  find 
that  item  4 of  the  will  devises  tho  real 
estate  described  to  respondent  ’for  the 
term  of  her  life  and,  at  her-  death,  to  the 
heirs  of  her' body,  absolutely  in  fee  simple,’ 
Respondent,  therefore,  took  a life  estate 
in  3aid  real  estate  with  a remainder  in  foe 
unto  those  who  should  prove  to  be  heirs  of 
her  body  at  her  death,  dec • 3110,  R.S.  Mo. 

1919,  Mo.  ot * Ann.  Gee*  3110,  p.  1930.  The 
remainder  in  fee  was  contingent  or  execu- 
tory since  the  estate  in  remainder  was 
limited  to  take  effect  upon  an  uncertain 
event,  to-v/it , respondent  having  heirs  of 
the  body,  and  to  uncertain  persons,  to-wit, 
those  who  should  bo  the  heirs  of  her  body 
at  her  death,  -n  * * 

Construing  Section  3500,  Ho.  R.3.A.,  supra,  the  court  sa 
in  the  case  of  Kennard  v.  Wiggins,  160  S.L , (2d)  706,  l.c.  70 

’’’Undor  these  sections,  the  vesting  of  the 
fee-simple  estate  devised  or  conveyed,  is 
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postponed  until  the  termination  of  the 
life  estate,  and  made  to  vest  in  the  per- 
sons who  are  tho  heirs  of  such  tenant  for 
life  at  that  tine  *•  ' ' " 


This  principle  of  law  was  discuss 
case  of  G tigers  v*  Ox tv  of  3t«  Joseph, 
'524,  o2Q,  529,  ana  the  court  held  that 
man  did  not  have  an  interest  that  tvoul 
an  action  for  damage  to  th3  property. 


ed  by  the  court  in. the 
1GG  S.W,  (2d)  523,  l.c 
a contingent  romaindor 
d entitle  him  to  bring 
The  court  said s 


"The  petition  (filed  April  1G,  1937)  al-. 
leged  that  plaintiff . Quant ie  Gtigors  was 
the  owner  of  a life  estate  in  the  described 
real  estate  with  remainder  in  fee  to  the 
heirs  of  her  body}  that  such  interest  was 
acquired  under  a warranty  deed  from  William 
Sallee,  dated  Juno  12,  1900,  and  duly  filed 
for  record;  that  tho  other  plaintiffs  were 
the  two  sona  of  -i.ue.nti o 3 tigers;  that  they 
joined  in  the  action  for  and  on  behalf  of 
themselves  and  on  behalf  of  'whatever  person 
or  persons  should  afterwards  be  determined 
to  lie  the  heirs  of  the’  body  of  plaintiff 
Quant ie  Stigcra;  x 


,!  i'here  is  no  suggestion  in  tho 

record  that  nlaintiffs  William  L.  G tigers 
and  Karr on  0,  £ tigers  had  or  have  any 
interest  in  the'  described  real  estate, 
except  under  the  deed  of  William  Gallo e. 

r.  If  William  Sallee  had  title  and 
the  said  deed  was  in  fact  delivered  during 
his  lifetime,  these  plaintiffs  are  merely 
contingent  remaindermen  and  the  fee  simple 


title  will  vest  in  the  persons  who,  on  the 
termination  of  the  life  estate,  shall  be 
the  heir  or  heirs  of  the  body  of  tho  tenant 
for  life  Quant ie  3 tigers « w •>-  -><•  While 

Quant ie  Stigers  lives,  these  plaintiffs  have 
no  right  to  the  possession  or  control  of  the 
described  real  estate  nor  any  present  estate 
therein,  but  only  an  interest,  to  wit,  a 
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chance  or  protective  right  to  an  estate 
in  tho  event  then  survived  their  mother 
as  heirs  of  her  body  at  her  -death.  •» 

In  such  situation  those  plaintiffs  now 
aeok  to  recover  damages  for  the  trespass 
and  injury  to  such  future  interest  in  said 
real  estate,  when  it  is  not  certain  that 
they  will  ever  have  an  estate  therein  or 
any  vested  rights  to  protect;  nor  that 
Quant ie  Stivers  will  he  survived  by  any 
heirs  of  her  body.  Accordingly,  these 
.plaintiffs  may  not  maintain  this  action 
for  damages,  * -:»• 

fhe  abstract  you  submitted  has  not  been  extended  to  date, 
and  this  opinion  is  written  upon  the  assumption  that  the  facts 
stated  in  the  letter  from  lie:  rill  and  bngor,  attorneys  for  Lena 
Martin,  claimant,  are  true. 


Conclusion, 

therefore,  the  opinion  of  this  department  that 
is  one  of  the  bodily  heirs  of  life  tenant  Albert 
has  a one-seventh  interest  in  the  property  in 


li  c spec  t fully  s u bin  i 1 1 e d , 


ft,  if. Aid  ifJNcAH 

Assistant  Attorney  General 

APPROVED* 


It  is, 
Lena  Martin 
Grotjan  and 
question. 


,T.  Ti/  TAYLOR 
Attorney  General 
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SCHOOLS:  RE:  Lincoln  University  is  not  entitled  to  share 

LINCOLN  UNIVERSITY:  in  the  seminary  fund  created  under  Section 

10876,  R,  So  Mo.  1939. 


August  15, 


President  Sherman  D,  Scruggs 
Lincoln  University 
Jefferson  City,  Missouri 

Dear  President  Scruggs* 

Tills  will  acknowledge  receipt  of  your  letter  of  August  G, 

194G,  requesting  an  opinion  of  this  department  as  follows: 

•'The  Curators  of  Lincoln  University  would 
seek  the  opinion  of  the  Attorney  G-enoral  on 
the  matter  of , the  right  of  Lincoln  University 
to  participate  in  the  Seminary  Fund* 

"Does  Lincoln  University  by  virtue  of  its 
statutory  position  as  the  Institution  for 
the  higher  education  of  the  Negro  people 
of  the  State  of  Missouri  have  a right  to 
a proportionate  share  in  the  funds  alloc- 
ated to  the  State  University  out  of  the 
Seminary  Fund  as  it  Is  designated  and 
referred  to  in  Article  27,  Section  1037G, 

Revised  Statutes,  State  of  Missouri  1939? 

If  Lincoln  University  Is  entitled  to  a 
share  in  said  fund,  to  whom  and  how  may  its 
claim  be  presented? 

The  Curators  would  be  most  pleased  to  have 
the  .opinion  of  the  Attorney  General  on  these 
questions." 

Section  10876,  R*  S.  Mo*  1939  creates  the  fund  established  for 
the  supoort  of  the  University  of  the  State  of  Missouri,  the  College 
of  Agriculture  and  the  School  of  Mines  and  Metallurgy,  which  fund 
is  known  as  the  Seminary  fund.  This  section  reads  as  follows: 


"Sec.  1087G.  Seminary  fund  created 

"There  is  hereby  created  and  especially  estab- 
lished a fund  for  the  support  of  the  university 
of  the  state  of  Missouri,  the  college  of  agri- 
culture and  the  school  of  mines  and  metallurgy. 
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to  be  denominated  tho  seminary  fund,  which 
shall  consist  of*  First,  the  proceeds  of 
of  sale  of  seminary  lands,  as  provided  by- 
act  approved  February  11,  1839,  which  money 
is  invested  in  a state  certificate  of  in- 
debtedness of  $122,000.00,  dated  July  1, 

1081,  issued  by  authority  of  act  March 
23,  1881 j interest  to  be  applied  as  directed 
by  the  board  of  curators.  Second,  the 
proceeds  from  sale  of  one  hundred  Missouri 
bonds  issued  under  act  of  March  29,  1872, 
represented  by  a state  certificate  of  in- 
debtedness of  $100,000.00,  dated  January 
22,  1904,  issued  under  act  of  March  31, 

1883}  interest  to  be  applied  as  directed 
by  the  board  of  curators.  Third,  the  pro- 
ceeds of  the  sale  of  the  lands  donated  to 
the  state  of  Missouri  by  the  United  .States 
for  tho  support  of  the  college  of  agricul- 
ture and  the  school  of  mines  and  metallurgy 
by  act  of  congress,  approved  July  2,  1862, 
represented  by  state  certificates  of  in- 
debtedness of  the  following  amounts  and  dates* 
April  2,  1905,  $5,000}  February  25,  1906, 
$5,000$  January  1,  1908,  $5,000}  December  15, 
1908,  $5,000}  May  15,  1889,  $5,000}  July  1, 
1891,  $5,000}  May  15,  1893,  $5,000}  April  2, 
1095,  $22,081.19}  April  9,  1895,  #5,000}  July 
2,  1903,  #242,000}  November  1,  1903,  #5,000} 
January  30,  1904,  $5,000}  April  19,  1904, 
$35,000}  representing  a total  of  $349,881,19 
now  issued  or  any  certificates  which  may 
hereafter  be  issued  under  any  general  or 
special  act  of  the  general  assembly.  One- 
fourth  of  the  interest  on  these  funds  shall 
be  paid  to  the  treasurer  of  the  school  of 
mines  and  metalurgy  at  Holla,  for  the  main- 
tenance of  said  institution,  and  the  remain- 
der to  be  applied  for  the  maintenance  of  the 
college  of  agriculture.  Fourth,  the  funds 
paid  into  the  state  treasury  by  authority 
of  sections  10881,  10882  and  10884,  R,  S. 

1939,  represented  by  certificates  of  the 
following  amounts  and  dates*  July  1,  1898, 
$6,000}  January  2,  1902,  $3,000}  November 
26,  1902,  $1,000}  the  interest  to  be  app- 
lied to  the  maintenance  of  the  state 
university  at  Columbia,  Fifth,  the  state 
certificate  of  indebtedness  of  $646,958,23, 
derived  from  * direct  tux*  received  from  the 
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United  States,  dated  April  1,  1891,  issued, 
under  act  of  March  26,  1891,  four-fifths 
of  the  interest  to  toe  applied  for  the  main- 
tenance of  the  state  university  at  Columbia, 
and  one-fifth  for  the  school  of  mines  and 
metallurgy  at  Holla.  Sixth,  the  James  S. 

Rollins  scholarship  fund  of  $6,000,  rep- 
resented by  a state  certificate  of  indebted- 
ness, issued  under  act  of  March  31,  1883,  and 
interest  to  be  applied  to  the  maintenance  of 
the  1 James  S*  Rollins  university  scholarship*1 
Seventh,  the  proceeds  of  sales  of  lands  donated 
to  the  school  of  mines  and  metallurgy  at  Holla, 
represented  by  a state  cor tifi cate  of  indebted- 
ness of  $2,000,  dated  April  16,  1893,  issued 
under  act  of  March  31,  1083$  interest  on  which 
shall  bo  .applied  to  the  maintenance  of  the 
school  of  mines  and  metallurgy  at  Rolla* 

Eighth,  the  state  certificate  of  indebtedness 
of  |’-3,000,  issued  under  act  of  April  1,  1895, 
dated  April  1,  1896$  four-fifths  of  the  in- 
terest to  be  applied  to  the  maintenance  of 
the  state  university  at  Columbia  and  one-fifth 
to  the  school  - of  mines  and  metallurgy  at 
Holla*" 

Section  10877,  R*  S,  Mo*  1939,  designates  the  purposes  for  which 
the  fund  is  to  be  devoted  and  reads  as  follows* 

"Sec.  10877*  To  remain  a permanent  fund 

"The  seminary  fund  shall  be  and  remain  a 
permanent  fund,  to  be  invested  in  accordance 
with  the  provisions  of  articles  22,23,24,27 
and  28  of  this  chapter,  and  each  division 
thereof  aforesaid,  constituting  the  same, 
shall  be  devoted  exclusively  to  the  purposes 
and  objects  expressed  in  the  act  of  congress 
or  of  the  legislature  relating  thereto *" 

It  is  clear  that  section  10377,  supra,  does  not  create  a fund 
in  which  Lincoln  University  is  entitled  to  share.  Lincoln  University 
is  not  a part  of  the  University  of  the  state  of  Missouri,  nor  of  the 
college  of  agriculture,  nor  of  the  school  of  mines  and  .metallurgy* 
Lincoln  University  is  created  and  provided  for  in  a separate  portion 
of  the  Revised  Statutes  of  Missouri,  1939,  namely.  Article  21  of 
Chapter  72,  from  that  creating  and  providing  for  the  state  university, 
the  college  of  agriculature  and  the  school  of  mines  and  metallurgy, 
which  latter  are  provided  for  in  Articles  22  and  23  of  Chapter  72 
of  the  Revised  Statutes -of  1939,  * 
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Section  10773,  R.  S,  Mo,  1939,  Chapter  72,  Article  21,  reads 
as  follows  t 

"Sec,  10773.  Lincoln  institute  changed  to 
Lincoln  University 

"file  name  of  the  Lincoln  Institute  is  hereby- 
changed  to  the  Lincoln  University,” 

Section  10774,  R,  S.  Mo,  1939,  reads  as  follows i 

"Bee,  10774,  Board  of  curators  authorized  to 
reorganize 

”The  Board  of  Curators  of  the  Lincoln  University 
shall  be  authorized  and  required  to  reorganize 
said  institution  so  that  it  shall  affor  to  the 
negro  people  of  the  state  opportunity  for  train- 
ing up  to  the  standard  furnished  at  the  State 
University  of  Missouri,  To  this  end  the  board 
of  curators  shall  be  authorized  to  purchase 
necessary  additional  land,  erect  necessary 
additional  buildings,  to  open  and  establish 
any  new  school,  department  or  course  of  in- 
struction, to  provide  necessary  additional 
equipment,  and  to  locate  the  respective  units 
of  the  university  wherever  in  the  State  of 
Missouri  in  their  opinion  the  various  schools 
will  most  effectively  promote  the  purposes  of 
this  article,” 

Section  10773,  R.  S,  Mo.  1939,  reads  as  follows* 

"Sec.  10778.  Board  to  organize  and  have  same 
powers  as  curators  of  state  university  of 
Missouri 

"It  is  hereby  provided  that  the  board  of 
curators  of  the  Lincoln  University  shall 
organize  after  the  manner  of  the  board  of 
curators  of  the  state  university  of  Missouri) 
and  it  is  further  orovicied.  that  the  powers, 
authority,  responsibilities,  privileges, 
immunities,  liabilities  and  compensation  of 
the  board  of  curators  of  the  Lincoln  University 
shall  be  the  same  as  those  proscribed  by 
statute  for  the  board  of  curators  of  the  state 
university  of ^Missouri,  except  as  stated  in 
this  article ,n 
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All  of  these  sections,  as  well  as  others  in  the  statutes,  show 
that  there  is  a distinct  and  different  statutory  set-up  for  Lincoln 
University. 

Section  10877,  supra,  quoted  above,  refers  to  articles  22,  83, 

24,  27  and  28  of  Chapter  72  and  states  that  each  division  of  the 
seminary  fund,  as  such  divisions  are  set  up  in  section  10076,  shall 
be  devoted  exclusively  to  the  purposes  and  objects  set  out  in  section 
10076,  supra.  An  examination  of  the  latter  section  shows  that  all  of 
the  divisions  exoept  the  first  and  second  provide  that  the  money  there- 
in shall  be  used  by  the  state  university  at  Columbia,  the  college  of 
agriculture  and  the  school  of  mines  and  metallurgy  at  Rolla,  Missouri, 
The  first  and  second  divisions  are  to  be  applied  as  directed  by  the 
board  of  curators.  This  must  of  necessity  apply  to  the  board  of 
curators  of  the  University  of  the  state  of  Missouri  and,  as  stated 
above,  the  State  University  is  provided  for  in  a different  article 
than  1 s Lincoln  University, 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  Lincoln 
University  is  not  entitled  to  share  in  the  seminary  fund  created  by 
Section  10876,  R.  S.  Mo,  1939. 


Respectfully  submitted. 


APPROVED:  SMITH  N.  CROWE,  JR. 

Assistant  Attorney  General 


J.  E,  TAYLOR 
Attorney  General 
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MINES,  State  Bureau  of  : 

CONSTITUTION  LAW;  Section  23,  Art.  IV: 
setting  up  fiscal  year  does  not  affect: 
date  State  Chief  Mine  Inspector  must  : 
file  annual  report.  : 

February  6 


Constitutional  provision  changing 
date  of  fiscal  year  does  not  affect 
statutory  requirement  that  Mine 
Inspector  must  make  report  in  January 


, 1946 


Honorable  E.  H.  Shelton 
Secretary 

Mis spur i Bureau  of  Mines 
Jefferson  City,  Missouri 

Dear  Mr , She  It  on : 

This  Department  is  in  receipt  of  your  request 
for  an  official  opinion,  which  reads  as  follows: 


"When  shall  the  BUKEAU  OF  MINES  pub- 
lish the  Annual  Ueport  of  the  Depart- 
ment of  Mines  and  Mining  for  the  period 
of  time  from  January,  1945? 


"Due  to  the  change  of  the  date  of  the 
fiscal  year  by  the  new  constitution  we 
are  not  clear  on  the  above  question." 


Section  14841,  Laws  of  Missouri,  1943,  page  650, 
provides  for  the  State  Bureau  of  Mines,  with  the  State 
Chief  Mine  Inspector  as  its  head,  and  fur ther  provides 
that:  * # It  shall  be  the  duty  of  the  state  chief 

mine  Inspector  so  appointed,  to  make  report  to 

the  governor,  annually,  on  the  first  day  of  January  in 
accordance  with  the  existing  laws  of  the  state  in  refer- 
ence to  mining." 

Section  23,  Article  IV  of  the  Constitution  of 
Missouri,  1945,  provides  in  part,  as  follows: 

"The  fiscal  year  of  the  state  and  all 
its  agencies  shall  be  the  twelve  months 
beginning  on  the  first  day  of  July  In 
each  year,  # # * " 


Section  14841  Is  plain  in  its  requirement  that 
the  State  Chief  Mine  Inspector  shall  render  his  report 
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on  the  first  day  of  January,  The  constitutional  provision 
sets  forth  when  the  fiscal  year  for  the  State  .shall  begin* 
It  is  well-settled  that  the  term  ’’fiscal  year”  applies  only 
to  the  financial  operations  of  the  State.  As  was  said  in 
Union  Trust  & Savings  Bank  vs.  City  of  Sedalia,  300  Mo.  399 
254  S.W.  28,  l.c.  411 ! 

’’The  qualifying  word  ‘fiscal*  is  the 
thing  upon  which  appellant  hangs  its 
hopes.  Law  writers  and  lexicographers, 
have  thus  defined  the  word: 

"In  Black’s  Law  Dictionary,  fiscal  is 
defined  as  ’relating  to  the  fisc  or 
public  treasury;  relating  to  accounts 
or  to  the  management  of  revenue.’ 

"In  Rapalje  & Lawrence’s  Law  Diction- 
ary it  is  defined  as  ’belonging  to  the 
exchequer,  revenue  or  public  treasury.' 

"Bouvier’s  Law  Dictionary  defines  it  as 
'belonging  to  the  fisc  or  public  treasury. ' 

"The  term  fiscal  year  is  defined  by  the 
leading  lexicographers  as  follows: 

"Funk  & Wagnall’s  New  Standard  Dictionary 
defines  the  term  fiscal  year  as  ’the  finan- 
cial year  at  the  end  of  which  the  accounts 
are  balanced.* 

"Webster's  International  Dictionary  de- 
fines fiscal  year  as  'the  year  by  or  for 
which  accounts  are  reckoned,  or  the  year 
between  one  annual  time  of  settlement  or 
balancing  of  accounts,  and  another.’" 


Further,  it  is  pointed  out  in  Shaffner  vs.  Lip insky 
194  N.C.  1,  138  S.E.  418,  419: 

"In  administration  of  state  or  government 
or  corporation,  fiscal  year  is  period  of 
12  months,  not  necessarily  concurrent  with 
• calendar  year  with  reference  to  which  its 
appropriations  are  made  and  expenditures 
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authorized,  and  at  end  of  which  its 
accounts  are  made  up  and  books  bal- 
anced.” 

Therefore,  the  Constitution  when  it  provides  that 
the  fiscal  year  shall  be  from  July  1 to  June  30,  meant  that 
this  period  of  time  should  apply  only  to  appropriations,  and 
other  matters  relating  to  the  public  treasury*  It  was  not, 
in  any  way,  intended  that  such  provisions  should  apply  to 
the  time  when  reports  were  to  be  made  by  public  officials. 
The  first  day  of  January  is  merely  an  arbitrary  date  as  is 
shown  by  a reading  of  other  statutes  of  this  State  as  to 
when  reports  must  be  made  by  the  various  State  Departments 
to  the  Governor*  * 

Section  7884,  R.S,  Mo,  1939,  provides  that  the 
Commissioner  of  Finance  shall  make  a report  to  the  Governor, 
setting  out  the  condition  and  work  of  the  department,  on  or 
before  the  first  day  of  December  of  each  year. 

Section  8977,  R.S.  Mo.  1939,  states  that  the  Com- 
mission of  the  Department  of  Penal  Institutions  shall  make 
a report  on  or  before  the  second  Monday  in  January  of  each 
year. 


The  State  Board  of  Nurse  Examiners,  under  Section 
10028,  R.S,  Mo.  1939,  must  make  a report  on  or  before  the 
thirty-first  of  December,  while  the  Commissioner  of  Labor 
and  Industrial  Inspection,  under  Section  10154,  R.  S.  Mo. 
1939,  is  required  to  make  a report  to  the  Governor  on  or 
before  the  fifth  of  November  of  each  year. 

CONCLUSION. 

It  Is,  therefore,  the  opinion  of  this  Department 
that  under  Section  14841,  Laws  of  Missouri,  1943,  page  650, 
the  State  Chief  Mine  Inspector  Is  required  to  make  an  annual 
report  to  the  Governor  on  the  firs’t  day  of  January,  and  such 
requirement  has  not  been  affected  by  Section  23,  Article  IV 
of  the  Constitution  of  Missouri, ■ 1945,  which  changes  the  fis- 
cal year  of  the  State  and  all  its  agencies. 

Respectfully  submitted. 


APPROVED: 

ARTHUR  M.  O'KEEFE 
Assistant  Attorney  General 

J.  E.  TAYLOR 
Attorney  General 


AMO'Kiir 


SMALL  LOANS: 


CONSTITUTIONAL  LAW: 


Finance  Commissioner  has  no  authority 
to  issue  small  loan  licenses  after 


July  1,  19^6. 


July  1,  I9I4.6 


Honorable  Harry  G.  Shaffner 
Commissioner  of  Finance 
Jefferson  City,  Missouri 


Dear  Mr,  Shaffner: 

This  will  confirm  my  oral  opinion  given  you  today, 
holding  that  you  do  not  have  authority  to  issue  small 
loan  licenses  and  that  you  should  not  do  so  for  the 
reasons  hereinafter  set  forth. 

Section  I4I1-  of  Article  III  of  the  Constitution  of  19^-5 
provides  as  follows: 

"Sec,  • Uniform  Interest  Rates,-  No  law 
shall  be  valid  fixing  rates  of  interest  or 
return  for  the  loan  or  use  of  money,  or 
the  service  or  other  charges  made  or  imposed 
in  connection  therewith,  for  any  particular 
group  or  class  engaged  in  lending  money. 

The  rates  of  interest  fixed  by  law  shall 
be  applicable  generally  and  to  all  lenders 
without  regard  to  the  type  or  classification 
of  their  business," 

The  above  Section  plainly  prohibits  the  fixing  of  rates 
of  interest  for  any  particular  group  or  class  engaged 
in  lending  money,  and  further  provides  that  rates  of 
interest  fixed  by  law,  shall  be  applicable  generally 
to  all  lenders  without  regard  to  the  type  or  classi- 
fication of  their  business. 
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The  small  loan  law  does  fix  rates  of  Interest  for  a 
particular  class  of  lenders,  and  the  rates  of  interest 
provided  In  said  small  loan  act  do  not  apply  generally 
to  all  lenders.  The  small  loan  law  Is,  therefore,'  in 
conflict  with  Section  I4J4.  of  Article  III  of  the  Consti- 
tution, supra. 

Under  the  provisions  of  Section  2 of  the  Schedule  of 
the  new  Constitution,  all  laws  inconsistent  with  the 
new  Constitution  automatically  become  void  on  and 
after  July  1,  194-6.  Therefore,  there  is  no  law  at 
the  present  time  authorizing  you  to  issue  small  loan 
licenses,  nor  is  there  any  law  authorizing  persons, 
co-partnerships,  or  corporations  to  operate  thereunder. 

It  Is,  therefore,  the  opinion  of  this  office  that  you 
do  not  have  authority  to  issue  licenses  to  applicants 
for  small  loan  licenses  on  and  after  this  date  and 
that  you  should  not  attempt  to  do  so. 


Yours  very  truly. 


JET j kb 


J.  E.  TAYLOR 
Attorney  General 


LOAN  & INVESTMENT  COMPANIES-^  : Loan  and  investment  companies  may 

Claim  for  refund  on  unused  license  fees:  present  a claim  against  the  State 

: to  the  Lt  jgisla'uure  for  an  appro- 
's priation  as  a refund  for  unused 
: part  of  annual  license  fee,  where 
: the  license  has  become  inoperative 
: by  law.  But  they  may  not  sue  the 
: State. 


July  25,  1946 


Honorable  H.  G-,  Shaffner 
Commissioner  of  Finance 
Jefferson  City,  Missouri 
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Dear  Commissioner  Shaffner: 


This  will  acknowledge  your  request  for  an 
opinion  from  this  Department  upon  the  subject  ex- 
pressed in  your  letter,  which  is  as  follows: 

"Lie  are  in  receipt  of  the  follow- 
ing latter  from  the  Citizens  Loan 
& Investment  Company,  Joplin, 
Missouri: 

"’In  January  of  this  year  we 
paid  a license  of  $150  to  op- 
erate under  the  loan  and  in- 
vestment act  for  one  year. 
Inasmuch  as  this  law  went  out 
July  1,  we  are  of  the  opinion 
that  we  are  entitled  to  a re- 
fund of  $75.’ 

"Kindly  favor  this  Department  with 
an  opinion  in  this  connection." 


We  find  in  our  research  on  the  question  you 
submit,  the  following  authorities  on  the  right  of  a 
licensee  to  recover  the  unused  part  of  a license  fee 
previously  paid,  where  the  benefits  anticipated  from 
the  unused  part  thereof  are  denied  him  through  no 
fault  of  his.' 

37  C.J.  255,  contains  the  following  text  on 
the  subject,  to -wit: 

"The  unearned  portion  of  the  money 
paid-for  a license  may  be  recovered 
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by  the  licensee,  where  the  license 
has  become  Inoperative  by  acts  or 
circums  tance  a over  which  he  has  no 
control  and  without  hia  volition, 
as  where  he  is  deprived  of  his 
license  by  a statute  or  ordinance 
which  prohibits  the  occupation  for 
which  the  license  was  obtained, 

* x ”, 


The  above  text  at  foot-note  8Q,  cites  48  Mo. 
App,  26,  That  case.  Sharp  vs.  The  City  of  Carthage, 
was''  a case  where  an  applicant  for  a saloon  license 
paid  into  the  city  treasury  the  fee  required  by  the 
city  for  keeping  a dram  shop  for  one  year.  The  next 
day,  it  appears,  the  City  of  Carthage  voted  affirm- 
atively establishing  the  local  option  law.  Later,' 
the  applicant  applied  to  the  County  Court  of  Jasper 
County  for  a county  license  to  keep  a dram  shop.  The ' 
county  license  was  refused  him  because  the  City  of 
Carthage  had  previously  established  local  option. 

The  law  in  force  at  the  time  the  application 
was  made  for  the  licenses,  prohibited  a dram  shop  keep 
er  from  selling  liquor  without  taking  out  a county 
license,  under  the  penalty  of  a heavy  fine.  The  appli 
cant  sued  to  recover  the  balance  of’  the  unused  license 
fee.  The  St.  Louis  Court  of  Appeals  holding  that  the 
applicant  was  entitled  to  recover  at  l,c,  30,  31,  said 

* * The  controlling  question  here 
is,  can  money  be  recovered  back  when 
the  object  for  which  it  is  paid  is 
frustrated,  not  by  accident  nor  by 
the, act  of  the  party  paying  it,  but 
by  the  act  of  the  party  to  whom  it 
is  paid?  The  license  issued  by  the 
city  of  Carthage  to  the  plaintiff 
created  a contract  between  that  city 
and  the  plaintiff,  which  even  the 
local-option  law  recognized  as  a 
property  right  by  providing  that 
its  adoption  after  the  grant  of  the 
license  should  not  interfere  with 
rights  acquired  under  it.  That  such 
a contract  cannot  be  annulled  by  the 
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oity  without  cause  lias  been  frequent- 
ly decided*  State  ex  rel*  Shaw  v. 

Baker,  32  Mo*  App,  98,  101,  and  "cases 
cited*  The  plaintiff  did  not  pay  $>800 
for  a piece  of  worthless  paper,  but  for 
the  privilege  of  carrying  on  a dramshop 
within  the  city  for  a period  of  on©  year 
without  interference  by  the  city  while 
he  complied  with  other  legal  requirements. 
When  the  city  immediately  thereafter 
voted  against  the  sale  of  intoxicating 
liquors  within  its  boundaries,  it  there- 
by effectually  prohibited  the  county 
court  from  granting  a license  to  plain- 
tiff, and  rendered  its  own  license  worth- 
less* The  case  is  not  distinguishable 
on  principle  from  one,  where  the  city, 
having  power  to  revoke  a license,  would 
on  one  day  is  sue  license  for  a year, 
pocket  the  proceeds,  and  then  revoke  it 
the  next  day  without  cause,  because  the 
case  concedes  that  the  only  reason,  why 
the  county  court  failed  to  issue  a li- 
cense to  the  plaintiff,  was  that  the  • 
city  by  its  vote  had  prohibited  it  from 
so  doing*  The  principle  governing  an 
action  for  money  had  and  received  is 
that  the  possession  of  money  has  been 
obtained  which  cannot  be  conscientiously 
withheld,  * # n , 


The  case  of  Douglas,  Appellant,  vs,  Kansas  City, 
Appellant,  147  Mo.  428,  was  also  a case  involving  the 
issuance  of  a dram  shop  license*  Three  parties  had  been 
carrying  on  such  a saloon  business  outside  of  the  City  of 
Kansas  City,  but  the  City  undertook  to  extend  its  bound- 
aries to  include  the  territory  where  such  parties  were 
carrying  on  such  business*  The  City  demanded  the  payment 
of  a dram  shop  license  tax  from  the  saloon  keepers.  The 
attempted  extension  of  the  City  limits  to  include  the 
place  where  these  parties  were  carrying  on  their  liquor 
business  was  later  declared  invalid.  In  the  meantime, 
however,  the  parties  were  arrested  for  non-payment  of  the 
tax,  and  only  secured  their  release  from  custody  upon  its 
payment.  The  parties  assigned  to  plaintiff  in  the  case 
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their  claims  against  the  City  for  the  money  so  obtain- 
ed from  them.  Suit  was  filed  against  the  City,  and 
the  plaintiff  obtained  a judgment  for  something  less 
than  the  full  amount  he  sued  for,  because  he  had  fail- 
ed to  supply  evidence  of  certain  items  included  in  hia 
petition.  Our  Supreme  Court  in  the  above  styled  case, 
in  affirming  the  judgment  for  plaintiff  for  so  much  of 
his  claim  aa  he  did  recover,  l.c.  439,  said: 

"If  the  officers  and  agents  of  a city 
exact  in  its  behalf  an  unauthorized 
and  illegal  license  tax,  under  threat 
of  immediate  arrest  in  case  of  refusal, 
and  they  are  clothed  with  power  to 
carry  their  threat  into  execution  at 
once,  a payment  made  to  avoid  such 
consequences  is  not  voluntary  and  the 
money  may  be  recovered  back.  * * * ", 

The  principle  underlying  the  cases  above  cited, 
and  from  which  excerpts  are  quoted,  is  that  of  the  right 
to  sue  for  money  had  and  received. 

The  case  of  Props t et  al,  vs.  Sheppard  et  al., 
174  S.W, . (2d)  359,  was  a case  before  the  St.  Louis  Court 
of  Appeals,  in  a suit  to  recover  money  had  and  received. 
In  affirming  a judgment  for  recovery  in  that  case  the 
St.  Louis  Court  of  Appeals,  l.c,  363,  in  quoting  a late 
text  work  said; 

"In  4 Am.  Jr.,  Assumpsit,  Sec*  20, 
page  509,  It  is  said  that  the  action 
for  money  had  and  received  is  ‘less 
restricted  and  fettered  by  technical 
rules  and  formalities  than  any  other 
form  of  action.*  * * The  action  for 
money  had  and  received  is  founded  upon 
the  principle  that  no  one  ought  un- 
, justly  to  enrich  himself  at  the  ex- 

pense of  another  * * * .♦  * * *n. 


! Section  5425a,  Laws  of  Missouri,  1943,  page  505, 
is  in  part,  as  follows: 

"The  Commissioner  of  Finance  shall  have 
and  exercise  the  same  supervision,  auth- 
ority and  power  over,  and  shall  be  charged 
with  the  same  duties  toward  all  corpora- 
tions organised  under  the  provisions  of 
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Article  8,  Chapter  33,  Revised 
Statutes  of  Missouri,  1939,  as  he 
now  has  and  exercises  and  is  charg- 
ed with  by  law  with  reference  to 
licensees  under  the  provisions  of 
Article  7,  Ghapter  39,  Revised 
Statutes  of  Missouri,  1939,  as  far 
as  the  same  may  be  applicable, 

* * * H. 


On  page  506,  Laws  of  Missouri,  1943,  said  Sec- 
tion 5425a  is  continued,  and  provides  that  loan  and  In- 
vestment companies  on  or  before  December  20  of  each 
year  shall  pay  an  annual  license  fee  of  $150  for  the 
next  succeeding  calendar  year.  It  provides  that  failure 
to  pay  such  annual  fee  at  the  time  specified  shall  work 
a forfeiture  of  such  license  as  of  the  31st  day  of  Dec- 
ember following. 

Neither  Article  8 of  Ghapter  33,  K.S.  Mo.  1939, 
our  article  dealing  with  loan  and  investment  companies, 
nor  the  amendment  in  the  Act  of  1943,  Laws  of  Missouri, 
1943,  page  502,  etc.,  provide  any  general  penal  section 
for  violation  of  the  terms  of  said  article  or  the  amend- 
ment thereto.  However,  Section  5422  of  the  amending  Act 
of  1943,  Laws  of  Missouri,  1943,  l.c,  504,  does  provide 
that  loan  and  Investment  companies  violating  the  terms 
of  said  Section  5421,  Laws  of  Missouri,  1943,  pages  503, 
504,  shall  be  deemed  guilty  of  a misdemeanor.  This  does 
not  reach  violations  of  any  other  section  of  said  Article 
8,  or  said  amendment  of  1943  thereto.  However,  under  the 
rule  announced  by  our  courts  all  corporations  obtaining 
franchises  or  licenses  from  the  State,  contract  thereby 
with  the  State  to  obey  all  laws  of  the  State,  And  while, 
as  stated,  there  is  no.  provision  for  penalty  except  In 
the  said  Section  5422,  for  the  violation  of  the  provisions 
of  said  Section  5421,  Laws  of  Missouri,  1943,  any  loan 
and  investment  company  would,  we  believe,  for  violation 
of  any  of  the  provisions  of  said  Article  8,  Chapter  33,  or 
the  amendment  thereto,  in  said  Act  of  1943,  be  subject 
to  ouster  by  quo  warranto,  Yte  believe  then  that  the  same 
rule  of  law  would  apply  to  loan  and  investment  companies 
who  may  have  paid  their  annual  license  fee  in  advance  as 
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was  applied  by  our  Appellate  Courts  in  the  Carthage  case# 
supra#  and  in  the  Kansas  City  case,  supra.  That  is  to 
say#  where  the  license  was  paid  under  conditions  involv- 
ing penalities  and  forfeiture,  the  right  to  recover  in 
assumpsit  for  money  had  and  received  would  inure  t,o  the 
licensee  where  a failure  of  consideration  interposes  on 
the  ground  that  through  no  fault  of  the  licensee  the 
benefits  of  a part  of  the  period  for  which  the  license 
was  granted  was  denied  him. 

\ 

Said  Section  5425a#  lc.  506,  specifically  pro- 
vides that  the  license  to  conduct  a loan  and  investment 
business  shall  remain  in  force  "until  it  is  surrendered 
by  the  licensee  or  forfeited  or  revoked  by  the  Commis- 
sioner of  Finance  ", 

We  believe  under  the  language  of  the  statutes 
quoted,  and  the  rulings  by  our  Appellate  Courts  in  the 
decisions  cited  and  quoted  above,  that  the  licensee  in 
the  case  mentioned  is  entitled  to  recover  from  the  State 
the  unused  part  of  its  license  fee.  We  can  see  no  dif- 
ference in  a case  where  a county  receives  a dram  shop 
license  fee  and  a case  where  the  State  receives  a loan 
and  investment  license  fee  in  the  application  of  the 
principle  that  the  unused  part  of  the  annual  license  fee 
may  be  recovered  on  the  basis  of  money  had  and  received 
for  the  reason  that  in  either  case  the  county  or  the 
State  never  became  the  real  owner  thereto,  because  of  a 
part  failure  of  consideration. 

There  is  also  accompanying  your  letter  request- 
ing this  opinion,  your  reply  by  letter,  to  the  communi- 
cation from  the  Citizens  Loan  & Investment  Company  of 
Joplin,  Missouri,  Your  said  reply  is  as  follows: 

"We  are  in  receipt  of  your  letter  dated 
July  8 in  which  you  express  the  opinion 
that  you  are  entitled  to  a refund  of 
#75.00  on  your  license  fee  of  #150  to 
operate  under  the  Loan  and  Investment 
Act  for  one  year. 

"There  have  been  no  provisions  made  for 
this  Department  to  make  a refund.  There- 
fore, this  matter  has  been  referred  to 
the  office  of  the  Attorney  General  of  the 
State  of  Mis sour I," 
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A part  of  said  Section  5425a,  Laws  of  Missouri, 
1943,  page  505,  l.c,  506,  is  as  follows* 

’’All  fees  collected  under  this  section 
shall  be  paid  directly  into  the  state 
treasui’y  by  the  Commissioner  of  Finance 
,and  credited  to  the  state  banking  de- 
partment fund.'1 


We  do  not  believe  your  Department  has  any  duty 
to  perform  in  this  kind  of  case. 

The  fees  collected  from  loan  and  investment  com- 
panies having  been  paid  into  the, State  Treasury' it  may 
only  be  withdrawn  under  the  terns  of  Section  28,  Article 
IV  of  the  new  Constitution  of  this  State,  which  Is  as 
follows: 

"No  money  shall  be  withdrawn  from  the 
state  treasury  except  by  warrant  drawn 
In  accordance  with  an  appropriation  made 
by  law,  nor  shall  any  obligation  for  the 
payment  pf  money  be  incurred  unless  the 
comptroller  certifies  it  for  payment  and 
the  state  auditor  certifies  that  the  ex- 
penditure Is  within  the  purpose  of  the 
appropriation  and  that  there  Is  In  the 
appropriation  an  unencumbered  balance 
sufficient  to  pay  it.  At  the  time  of 
issuance  each  such  certification  shall 
be  entered  on  the  general  accounting 
books  as  an  encumbrance  on  the  appro- 
priation, No  appropriation  shall  con- 
fer authority  to  incur  an  obligation 
after  the  termination  of  the  fiscal 
period  to  which  it  relates,  and  every 
appropriation  shall  expire  six  months 
after  the  end  of  the  period  for  which 
made , ” 

Section  15,  Article  IV  of  the  present  Constitution 
of  this  State  outlineing  the  duties  of  the  State  Auditor 
is  in  part,  as  follows: 

"The  state  treasurer  shall  be  custodian 
of  all  state  funds.  All  revenue  collected 
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and  moneys  received  by  the  state  from 
any  source  what soever  shall  go  promptly 
into  the  state  treasury,  snd  all  interest, 
income  and  returns  therefrom  shall  belong 
to  the  state.  Immediately  on  receipt 
thereof  the  state  treasurer  shall  deposit 
all  moneys  in  the-  state  treasury  to  the 
credit  of  the  state  in  banking  institu- 
tions selected  by  him  and  approved  by 
the  governor  and  state  auditor,  and  he 
shall  hold  them  for  the  benefit  of  the 
respective  funds  to  which  they  belong 
and  disburse  them  as  provided  by  law. 

* ^ " , 


It  would  thus  appear  to  be  a private  matter  on 
the  part  of  the  loan  and  investment  company  to  obtain 
from  the  State  a refund  of  the  unused  part  of  the  license 
fee  mentioned, 

/ 

It  is  an  axiom  of  the  law  that  the  State  cannot 
be  sued  without  its  consent,  59  C.J.  300  states  the  rule 
as  follows* 

"A  state,  by  reason  of  its  sovereignty. 

Is  immune  from  suit  and  it  cannot  be 
sued  without  its  consent,  in  Its  own 
courts,  # # * n . 

In  the  case  of  State  ex  rel.  State  Highway  Com- 
mission vs.  Bates,  317  Mo.  Hep.  696,  l.c,  700,  our  Supreme 
Court  said* 


--*■  # * It  Is  fundamental  that  the  State, 
being  sovereign,  cannot  be  sued  without 
Its  consent. 1 # # M. 

Under  these  authorities  and  many  others  which 
might  be  cited  the'  said  company  may  not  sue  the  State  without 
Its  consent,  and  such  consent  nowhere  appears  in  our 
statutes  or  Constitution.  The  company  then  is  left  to 
the  proceeding  of  presenting  its  claim  to  the  Legislature 
for  an  appropriation  to  refund  said  unused  fee.  The  said 
company  may  have  a just  claim  against  the  State,  but  it 
cannot  sue  the  State  for  it.  When  and  if  the  Legislature 
should  make  an  appropriation  In  behalf  of  the  company  for 
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such  purpose,  we  believe  the  company  would  then  present 
the  claim  to  the  comptroller  under  the  last  clause  in 
Section  22,  Article  IV  of  the  new  Constitution,  which  is 
as  follows i 

# * The  comptroller  shall  be  director 
of  the  budget,  and  shall  preapprove  all 
claims  and  accounts  and  certifv  them  to 
the  state  auditor  for  payment* " 

The  State  Auditor  then  would  no  doubt  issue  his 
requisition  upon  the  State  Treasurer  who  would  issue  his 
warrant  in  discharge  of  the  claim* 


CONCLUSION* 

1)  It  is,  therefore,  the  opinion  of  this  Department 
under  the  above  cited  authorities  that  the  named  loan  and 
investment  company  has  a lawful  claim  for  reimbursement 
for  the  unused  part  of  its  license  fee  paid  to  the  State 
for  the  year  1946, 

2)  That  your  Department  has  no  duty  to  perform  In 
the  matter, 

3)  That  the  loan  and  investment  company  may  not  sue 
the  State  for  the  claim  but  its  reimbursement  lies  with 
the  Legislature  under  the  Constitution  of  this  State, 

and  such  legislation  as  may  be  in  force  in  relation  there' 
to. 


Respectfully  submitted. 


APPROVED: 


GEORGE  YU  CROWLEY 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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CONSTITUTIONAL  LAW},  County  courts,  under  the  1945  Constitution, 

1 retain  jurisdiction  to  entertain  petitions 

for  the  incorporation  of  cities  and  towns. 


Sept 


honorable  Robert  F.  Sevier 
Judge  of  the  Probate  Court 
Liberty,  II  is  so;  l r i 

Dear  Judge  Sevier: 

This  is  in  reply  to  yours  of  recent  da to  wherein  you 
request  an  official  opinion  from  this  department,  which 
roads  as  follows* 

"I  an  making  this  request  directly  since 
tine  does  not  permit  me  asking  the  Prose- 
cuting Attorney  to  write  for  an  opinion 
on  the  following  question. 

’’Section  6217  Revised  Statutes,  Missouri, 

1939,  is  the  only  section  In  the  Missouri 
Statutes  by  which  any  place  that  desires 
to  be  Incorporated  as  a city  can  take  the 
stops  therein  indicated  to  do  so.  Now 
then,  in  view  of  the  new  Constitution  in 
which  the  County  Courts  are  no  longer 
courts  of  record  and  in  view  of  the  func- 
tion of  the  County  Courts  in  such  Section 
G217,  would  you.  tell  no  if  any  pending 
, legislation  has  been  proposed  placing  the 

functions  of  the  County  Courts  in  any  other 
court  of  re co led? 

"As  there  is  no  County  Court  of  record  at 
this  time,  would  there  be  any  question  as 
to  the  validity  of  the  incorporation  simply 
by  reason  of  the  fact  that  this  section,  if 
no  new  section  has  been  proposed,  is  still 
in  effect,  especially  in  view  pf  the  new 
Constitution?’.' 

The  provisions  of  Section  6217,  R.S,  Mo.  1939,  applicable 
to  your  question  are  as  follows* 

"Any  city  or  town  of  the  state  not  incor- 
po rated,  may  become  a city  of  the  class  to 
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which  its  population  would  entitle  it 
under  this  article,  and  be  incorporated 
under  the  law  for  the  government  of  cities 
of  that  class,  in  the  following  manner: 
Whenever  a majority  of  the  inhabitants  of 
any  such  city  or  town  shall  present  a 
petition  to  the  county  court  of  the  county 
in  which  such  city  or  town  is  situated, 
setting  forth  the  metes  and  bounds  of  their 
city  or  town  and  commons  and  praying  that 
they  may  be  incorporated,  and  a police 
established  for  their  local  government, 
and  for  the  preservation  and  regulation  of 
any  commons  appertaining  to  such  city  or 
town , and.  if  the  court  shall  be  satisfied 
that  a majority  of  the  taxable  inhabitants 
of  such  town  have  signed  such  petition,  the 
court  shall  declare  such  city  or  town  in- 
corporated, designating  in  such  order  the 
metes  and  bounds  thereof,  and  thenceforth 
the  inhabitants  within  such  bounds  shall 
be  a body  politic  and  incorporate,  by  the 
name  and  style  of  fthe  city  of  . . . . . 
or  ’the  town  of  * . ..  and  the  first 

officers  of  such  city  or  town  shall  be 
designated  by  the  order  of  the  court,  who 
shall  hold  their  offices  until  the  first 
general  election  of  officers,  as  provided 
by  lav/,  and  until  their  successors  shall 
be  duly  elected  and  qualified:  Provided, 
that  any  city  or  town  of  the  state  "oT 
Missouri,  not  Incorporated,  having  suf- 
ficient population  to  entitle  It  to  be- 
come a city  of  the  third  class,  in  making 
application  for  incorporation  as  a city 
of  the  third  class,  may  include  in  its 
petition  for  such  incorporation  a request 
that  it  be  authorized  to  avail  itself  of 
the  provisions  of  article  6 of  chapter  38, 
and  the  county  court,  in  passing  upon  such 
application,  shall  have  power  in  its  order 
of  incorporation  to  authorize  said  city  to 
be  governed  by  the  provisions  of  said  article 
as  fully  as  if  the  provisions  of  said  article 
had  been  adopted  by  a formal  election  of  the 


Hon,  Robert  F.  Sevier  - -3- 


inhabitants  of  the  territory  comprised 
therein;  and  thereupon  such  county  court 
shall  appoint  the  officers  of  such  city 
provided  by  said  article;  Provided,  that 
when  any  city  or  town  is  or  may'  bo  situated 
on  the  county  line,  and  in  two  counties,  the 
petition  shall  be  signed  by  a majority  of 
the  taxable  Inhabitants  of  such  city  or  town 
in  each  county,  and  presented  to  the  county 
court  of  each  county,  and  designating  which 
of  the  two  county  courts  shall  designate  the 
officers  therefor, . and  If  the  county  court 
of  each  county  declares  such  city  or  town 
incorporated,  the  Inhabitants  thereof  shall 
thenceforth  be  a body  politic  and  incorporate, 
by  the  name  and  style  of  'the  city  of  • , , • , ' 
or  'the  town  of  * . . , . an d.  provided  further , 
that  appeals  taken  from  the  decision  of  the 
mayor,  - judge  or  other  officer  before  whom  any 
cause  is  tried,  acting  for  said  city, or  town, 
may  be  oont  to  the  circuit  court  of  either  county 
wherein  such  city  or  town  is  situated,  as  may 
be  specified  in  the  order  granting  such  appeal. 11 

Due  to  the  fact  that  Section  7,  Article  VI. of  the  Con- 
stitution of  1945  does  not  contain  the  phrase,  ” which  shall 
be  courts  of  record,”  that  was  in  Section  56,  Article  VI, 
of  the  1875  Constitution,  which  provided  for  county  courts 
to  be  courts  of  record,  your  request  raises  the  question  of 
the . authority  of  the  county  court  under  the  1945  Constitution 
to  entertain  a petition  for  the  incorporation  of  cities  and 
towns.  Section  7,  Article  VI,  of  the  Constitution  of  1945 
reads  as  follows;. 

"in  each  county  not  framing  and  adopting  its 
own  charter  or  adopting  on  alternative  form 
of  county  government , there  shall  be  elected 
a county  court  of  three  members  which  shall 
manage  all  county  business  as  prescribed  by 
lav/,  and  keep  an  accurate  record  of  its  pro- 
ceedings, The  voters  of  any  county  may  reduce 
the  number  of  members  to  one  or  two  as  provided 
by  law,” 

Section  3G,  Article  VI,  of  the  1075  Constitution,  which 
was  the  source  of  said  Section  7,  Article  VI,  of  the  1945 
Constitution,  reads  as  follows; 
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"in  each  county  there  shall  be  a county 
court,  which  shall  be  a court  of  record,  , 
and  shall  have  jurisdiction  to  transact 
all  county  and  such  other  business  as  may 
be  proscribed  by  law.  The  court  shall 
consist  of  one  or  more  judges,  not  exceed- 
ing three,  of  whom  the  probate  judge  nay 
be  one,  as  may  be  provided  by  law,'' 

While  the  aforesaid  phrase,  "which  shall  be  courts  of 
record,"  was  not  included  in  Section  7,  Article  VI,  of  the 
Constitution  of  1945,  still  said  Section  7 contains  the 
phrase  "and  keep  an  accurate  record  of  its  proceedings," 

The  63rd  General  Assembly,  by  Senate  Bill  .No,  229, 
amended  Section  1990,  R*S.  Mo.  1939,  which  originally  con- 
tained "county  courts"  as  courts  of  record.  By  this  amend- 
ment "county  courts"  were  not  included  as  courts  of  record, 

Even  though  the  lawmakers  by  this  bill'  defined  courts  of 
record,  nevertheless  the  county  court  under  its  constitutional 
duties  must  "keep  an  accurate  record  of  its  proceedings,"  If 
the  county  court  keeps  an  accurate  record  of  its  proceedings 
in  performing  its  statutory  duties  under  said  Section  6217,  R,S 
Mo.  1939,  relating  to  the  incorporation  of  cities  and  towns, 
this  record  would  be  sufficient  to  authorise  the  court  to  enter 
tain  the  proceedings. 

Since  the  last  paragraph  of  your  request  is  somewhat  gen- 
eral on  the  question  of  the  jurisdiction  of  county  courts  over 
such  matters,  we  will  consider  the  question  of  the  jurisdiction 
of  the  county  court  to  entertain  such  a proceeding. 

If  the ' proceedings  for  the  incorporation  of  citios  and 
towns  were  purely  judicial,  then  tho  county  court  would  not 
have  jurisdiction,  because  under  the  1945  Constitution  it  no 
longer  has,  purely  judicial  power.  Section  1,  Article  V,  of 
the  1945  Constitution  roads  as  follows* 

"The  judicial  power  of  the  state  shall  be 
vested  in  a-  supreme  court,  courts  of  appeals, 
circuit  courts,  jjrobate  courts,  the  St.  Louis 
courts  of  criminal  correction,  tho  existing 
courts  of  common  |)loas , magistrates  courts, 
and  municipal  corporation  coiarts." 

It  will  be  noted  that  this  section  docs  not  include  county 
courts  as  courts  of  this  state  having  judicial  power.  Section 
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1,  Article  VI,  of  the  1375  Constitution,  which  was  the 
source  of  this  section,  did  include  county  courts  as  courts 
which  were  vested  with  judicial  power , 

However,  if  the  proceedings  for  the  incorporation  of 
cities  and  towns  are  quasi  judicial  or  of  an  administrative 
or  legislative  nature,  the  county  court  may  still  entertain 
them.  Said  Section  1,  Article  V,  of  the  1945  Constitution, 
when  considered  alone,  would  not  authorise  a county  court  to 
exercise  judicial  functions.  However,  by  .referring  to  Section 
22  of  said  Article  V,  one  would  conclude  that  some  judicial 
or  quasi,  judicial  powers  may  still  be  exercised  by  an  adminis- 
trative officer  or. body  existing  under  the  Constitution  or  law 
This  section  roads  as  follows: 

11  All  final  decisions,  findings,  rules  and 
orders  of  any  administrative  officer  or 
v body  existing  under  the  Constitution  or  by 

law,  which  are  judicial  or  quasi- judicial 
and  affect  private  rights,  shall  be  subject 
to  direct  review  by  the  courts  as  provided 
by  law;  and  such  review  shall  include  the 
determination  whether  the  same  are  authorized 
by  law,  and  in  cases  in  which  a hearing  is 
required  by  law,  whether  the  same  are  supported 
by  competent  and  substantial  evidence  upon  the 
whole  record." 

1 / ' . ' 

•It  would,  therefore,  seem  that,  under  this  section,  the 
county  court  may  perform  some  judicial  or  quasi  judicial 
functions,  and  that  its  orders  in  relation  thereto  would  bo 
subject  to  judicial  review. 


Again  referring  to  said  beet ion  G217,  R.S.  1939,  we  find 
that  the  Missouri  Supreme  Court,  in  the  caso  of  In  ro  City  of 
Uhiondale— Coyne  et  al,  v.  Hugh  et  al. , 225  8,w,  985,  had  be- 
fore It  for  construction  the  provisions  of  said  section.  At 
l,c,  987  the  court  said: 


"The  procedure  prescribed  is  brief  and 
s iniple ; 

" 1 VJhenever  a majority  of  the  inhabitants 
x & shall  present  a petition  to  the  county 
court,  * praying  that  they  may  be  incor- 
porated, * if  the  court  shall  be  satis- 
fied that  a majority  of  the  taxable  inhabi- 
tants * have  signed  such  petition,  the 
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court  shall  declare  such  city  or  town 
Incorporated.  ■»  f-f 


"Ho  notice  of  any  kind  is  required.  It 
is  not  necessary  that  the  petition  shall 
have  boon  on  file  for  any  length  of  time, 
or  even  that  it  shall  have  been  filed  at 
all,  before  being  taken  up  for  considera- 
tion by  the  court.  Upon  its  presentation 
the  court  may  immediately  proceed  to  de- 
termine whether  it  is  signed  by  a majority 
of  the  taxable  inhabitants,  and,  if  it  is 
satisfied  that  such  is  the  case,  may  make 
its  order  of  incorporation  without  further 
adoi  Hot  only,  therefore,  is  notico  not 
required,  but  the  statute  does  not  contain 
the  slightest  implication  that  the  taxable 
inhabitants  of  the  territory  sought  to  be 
incorporated,  who  do  not  sign  the  petition, 
may  appear  and  contest  it.  It  must  be  borne 
in  mind  that  this  proceeding  is  not  an  'ac- 
tion,1 within  the-  meaning  of  the  Code,  where- 
in any  person  may  be  a defendant  who  had  or 
claims  an  interest .in  the  controversy  adverse 
to  the  plaintiff.  It  is  a special  statutory 
proceeding,  n x s:" 


From  this  statement  it  would  appear  that  the  provisions 
of  the  statute  which  provide  for  the  incorporation  of  munici- 


palities under  said  Section  6217,  supra,  are  primarily  legis- 
lative, and  that  while  the  functions  of  the  county  court  in 
determining:  whether  the  petition  for  incorporation  has  been 
signed  by  a majority  of  the  taxable  inhabitants  is  a judicial 
function,  it  is  only  incidental  to  the  primary  function  which 
is  legislative,  and,  therefore,  could  more  appropriately  be 
termed  as  "quasi  judicial."  The  question  here  is  analogous 
to  the  proceedings  in  the  formation  of  a drainage  district 
under  circuit  court  procedure.-  I’he  drainage  laws  make  pro- 
vision for  such  procedure  to  be  in  the  circuit  court,  Since 
the  circuit  court  under  the  Constitution  exists  and  functions 
under  the  judicial  department  of  government,  the  question  of 


incorporating  such  districts  was  raised  in  the  ease  of  Birmln 
ham  Drainage  District  v.  C.h.  P Q.  R.R.  et  al.,  274  Mo.  141, 
In  speaking  of  the  authority  to  impose  upon  the  circuit  court 


af 


a legislative  agent  the  duties  of  entertaining  proceedings 
for  incorporation  of  drainage  districts,  the  court  said,  l.c. 
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’‘Although  article  three  of  the  State 
Constitution,  while  distributing  the 
powers  of  the  State  Crovernment  into  - 
three  distinct  departmepts — the  legis- 
lative, executive  and  judicial— forbids 
any  person  or  collection  of  persons 
charged  with  the  exercise  of  po\7ers 
properly  belonging  to  one  of  those  de- 
partments to  exercise  any  power  properly 
belonging  to  either  of  the  others,  we 
have  held  (State  ex  rel.  v,  Higgins,  125 
Mo.  364,  368)  that  duties  which  are  not 
judicial  my  be  performed  by  judicial 
officers  unless  they  are  clearly  such  as 
are  confined  by  the  Constitution  itself 
to  the  executive  or  legislative ' depart- 
ment, This  literal  and  altogether 
reasonable  construction  is  founded  in 
the  necessities  inherent  in  all  govern- 
ments, u£hile  the  power  to  indicate  what 
the  laws  shall  be  is  purely  Legislative, 
the  power  to  .authoritatively  determine 
what  they  are  is  judicial,  and  these  are 
- frequently  so  interlocked  as  to  suggest 
the  assistance  of  the  judiciary  in  giving 
practical  effect  to  a legislative  enact- 
ment, The  case  before  us  is  an  excellent 
illustration  of  this  principle,  because 
it  includes  in  the  accomplishment  of  the 
single  result  contemplated  by  the  Legis- 
lature the  performance  of  both  legislative 
and  judicial  functions  distinctly  separated 
by  the  Constitution,  and  each  definitely 
assigned  to  its  own  magistracy.  To  accomplish 
the  single  purpose  of  putting  in  action  a 
drainage  district  required  not  only  the  enact- 
ment of  a statute  fixing  the  extent,  purpose 
and  general  powers  of  the  district,  which  is 
a purely  legislative  function,  but  the  appro- 
priotion  of  private  property  for  such  purpose 
and  determining  the  damage  therefor  by  jury 
trial,  which  are  distinctly  judicial  functions 
Between  those  lies  ’no  man’s  land,'  a region 
of  action  unclassified  by  the  terms  of  the 
Constitution,” 
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From  this  opinion,  it  will  be  noted  that  the  court 
has  recognized  the  rule  that  legislative  functions  are 
sometimes  imposed  by  statute  upon  the  .judicial  department 
and,  under  certain  circumstances,  are  not  violative  of  the 
provisions  of  the  Constitution  which  distribute  the  powers 
of  state  government.  These  provisions  are  now  contained  in 
Section  1,  Article  II,  of  the  1945  Constitution, 

If  Section  6217,  R,S,  Mo.  1939,  confers  on  the  county 
court  "purely  judicial  powers,"  then  by  virtue  of  Section  2 
of  the  Schedule  of  the  Constitution  of  1945,  it  would  be 
void  because  it  is  in  conflict  with  said  Section  1,  Article 
V,  of  said  Constitution,  which  has  taken  away  from  the  county 
court  the  judicial  powers  which  it  had  under  the  1875  Con- 
stitution. From  a reading  of  the  transcript  of  the  debates 
of  the  1945  Constitutional  Convention  relating  to  this  subject. 
It  seems  that  the  framers  of  that  article  construed  this  sec- 
tion to  mean  that  the  county  court  would  no  longer  exercise 
powers  which  are  "purely  judicial."  Referring  to  the  debates, 
however,  we  recognize  the  principle  that  reliance  on  such  de- 
bates must  be  limited.  State  ex  rel,  v,  Osborne,  147  S.W, 

(2d)  1065. 

The  rule  that, "where  a statute  or  ordinance  is  suscep- 
tible of  two  constructions,  one  of  which  makes  it  valid  and 
the  other  Invalid,  the  construction  which  sustains  the  validity 
will  be  applied,"  should  be  applicable  here.  The  foregoing  rule 
has  been  applied  on  numerous  occasions,  and  we  find  .in  the  case 
of  Automobile  Gasoline  Co.  v.  City  of  St.  Louis  et  al.,  32  S.W. 
281,  203,  where  the  application  was  made.  Applying  this  rule 
to  this  statute  and  giving  it  the  construction  that  the  duties 
of  the  county  court  prescribed  thereunder  are  primarily  legis- 
lative, and'that  the  judicial  functions  are  incidental  to  the 
legislative  functions  and  are,  therefore,  more  in  the  nature 
of  being  quasi  judicial  functions,  then  the  statute  can  be 
upheld  and  not  violative  of  Section  1 of  Article  V of  the  1945 
Constitution. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  department 
that  the  duties  imposed  on  the  county  court  by  Section  6217, 
R.S.  Mo.  1939,  relating  to  the  incorporation  of  towns  and 
villages,  are  primarily  legislative}  that  the  duty  of  the 
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county  court  of  finding  that  "a  majority  of  the  taxable 
Inhabitants  of  such  town  have  signed  such  petition"  is  a 
judicial  function , ’out  that  this  function  is  only  incidental 
to  the  legislative  function  imposed  by  said  act;  that  it  is 
not  such  a judicial  function  as  is  included  in  Section  1 of 
Article  V of  the  1945  Constitution,  but  is  more  in  the  nature 
of  a quasi  judicial  function,  which  is  contemplated  by  the 
provisions  of  Section  22  of  Article  V of  tlio  1945  Constitu- 
tion, which  functions  may  be  performed  by  a county  court  even 
-though" it  is  not  named  by  the  Constitution  as  one  of  the  courts 
having  judicial  power. 

Therefore,  the  county  court  now  has  authority  to  perform 
the  duties  relating  to  incorporation  of  towns  and  villages 
Which  are  imposed  by  Section  6217,  E.S,  Ho.  1959. 


Respectfully  submitted. 


TYRE  W,  BURTON 

Assistant  Attorney  General 

APPROVED ; 


77  E.  TAYLOR 
Attorney  General 


BANKS - -LIQUIDATION 
FIXING-  FEES  AND 
COMPENSATION  OF 
EMPLOYEES : 


It  is  the  duty  of  the  Commissioner  of  Finance 
to  fix  the  fees  and  compensation  of  employees, 
in  the  first  instance,  in  a hank  liquidation. 
If  this  has  not  been  donq,  the  Circuit  Court 
or  the  judge  thereof  in  vacation,  may  fix  such 
charges* 


September  20,  1946 


Mr.  H,  0.  Shaffner 
Commissioner  of  Finance 
Jefferson  City,  Missouri 
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// 


Dear  Commissioner  Shaffner; 


This  will  acknowledge  your  request  for  an  opinion  on  the 
subject  contained  in  your  letter  which  is  as  follows; 

"Honorable  J.  E.  Taylor 
Attorney  General 
Supreme  Court  Building 
Jefferson  City,  Missouri 

"Dear  General  Taylor; 

"Prior  to  the  time  that  the  final  liquidation, 
of  a bank  is  completed  by  the  Special  Deputy 
Commissioner,  appointed  by  this  Department, 
the  writer  is  sometimes  requested  to  approve 
the  fees  of  the  Special  Deputy  Commissioner 
and  the  attorney.  In  many  cases  these  fees 
appear  excessive.  Since  it  is  my  desire  to 
approve  only  such  fees  which,  in  my  judgment, 
are  fair,  is  it  proper  that  I take  such  a 
stand? 


Yours  very  truly, 

H.  G.  Shaffner 
Commissioner  of  Finance” 

The  request  in  your  letter  demands  the  consideration  of  the 
terms  in  Sections  7917  and  7918,  H.S.  Mo.  1939.  Those  sections 
were  before  our  Springfield  Court  of  Appeals  in  the  case  of 
Baynes  v.  Bank  of  Caruthersville,  et.  al.,  118  S.W.  2,  page  1051 
on  the  question  of  the  fixing  and  allowance  of  attorney's  fees 
for  counsel  representing  the  Commissioner  of  Finance  in  the 
liquidation  of  a bank.  Said  sections  were  considered  by  the 
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St.  Louis  Court  of  Appeals  in  the  case  of  Davis  v.  Knox  County 
Savings  Bank,  118  S.W.  2,  52,  on  the  question  of  fixing  the 
amount  of  compensation  to  be  allowed  a deputy  commissioner  in 
the  liquidation  of  a bank. 

The  respective  Courts  of  Appeals  in  each  case,  construed  said 
sections  on  both  of  said  questions,  and  the  respective  decisions 
rendered  have  made  it  clear  and  understandable  what  the  inten- 
tion of  the  Legislature  was  in  enacting  both  of  said  sections, 
When  the  decisions  hereinafter  quoted  were  rendered,  our  present 
Sections  7917  and  7918  R.S,  Mo.  1939,  were  Sections  5323  and 
5324  R.S.  Mo.  1929.  In  answer  to  the  question  of  the  fixing  and 
allowance  of  attorney’s  fees  we  quote  from  the  decision  of  the 
Springfield  Court  of  Appeals  in  the  Bank  of  Caruthersville  case, 
118  S.W.  2,  l.c,  1052  and  1053  as  follows: 

"That  part  of  Sections  5323  and  5324,  R.S.  Mo.  1929 
(Mo,  St.  Ann.  Sec’s.  5323,  5324  pp,  7552,  7553) 
applicable  to  the  question  is  as  follows: 

’He  (the  Commissioner  of  Finance)  may 
employ  such  expert  assistants  and  coun- 
sel * * as  he  may  deem  necessary  in 
the  liquidation.  * it  Provided  however, 
that  no  salaries  or  attorneys  fees  shall 
be  paid  unless  approved  by  the  circuit 
court,  or  judge  thereof  in  vacation, 
which  circuit  court,  or  judge  thereof  in 
vacation,  may  refuse  to  approve  any  sala- 
ries or  attorney’s  fees  that  he  may  deem 
exorbitant,  and  set  a less  fee  or  salary, 
which  fee  or  salary  shall  be  the  amount 
paid.’ 

’The  commissioner  shall  pay  out  of  the 
funds  in  his  hands  it  all  expenses  of 
liquidation,  subject  to  the  approval  of 
the  circuit  court,  or  judge  thereof  in 
vacation,  * * He  shall,  in  like  manner, 
fix  and  pay  the  compensation  of  special 
deputy  commissioners,  assistants,  counsel 
and  other  employes  appointed  to  assist  him 
in  such  liquidation  pursuant  to  the  pro- 
visions of  this  article.’ 

"(1)  Admittedly,  under  this  statute,  the  Circuit  Court 
does  not  have  jurisdiction  to  fix  the  fees  of  a deputy 
or  lawyer  in  the  first  instance  but  it  is  the  duty  of 
the  Commissioner  of  Finance  to  act  on  such  matters 
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first,  then  the  application  or  proposed  payment 
must  be  submitted  to  the  Circuit  Court  for  its 
approval.  Farmers*  & Merchants*  Bank  v,  Coleman, 
Mo.  App.,  9 S.W,  2d  549.” 


"Arkansas  has  similar  statutory  previsions  (Pope’s 
Digest  of  St,  of  Ark,  1957,  Vol,  I,  Sec,  768)  and 
that  statute  has  been  interpreted  to  mean  that  the 
Commissioner’s  employment  of  counsel  is  not  binding 
without  the  court's  approval  and  the  trial  court 
may  reject  a contract  providing  for  a stipulated 
fee.  Taylor,  Dank  Com'r  v.  Moose,  185  Ark.  856, 

49  S.W.  2d  1043j  Wasson,  bank  Com'r  v.  Hunter  et  al,, 

187  Ark,  1071,  63  S.W.  2d  836,  So,  also,  in  the 
event  that  a Commissioner  arbitrarily  refuses  to 
fix  the  compensation  of  his  employees  the  court 
having  jurisdiction  of  the  liquidation  may  fix  and 
approve  the  fees  to  be  paid  for  services  rendered, 

Oakley  v,  Davis  et  al,,  142  Wash,  432,  253  P.  348." 

In  deciding  the  Knox  County  Savings  Bank  Case  our  St.  Louis 
Court  of  Appeals,  118  S.W.  2,  52,  in  holding  that  the  fixing  of 
the  compensation  of  a Deputy  Commissioner  for  his  services  for 
liquidating  a bank  was,  under  the  statutes,  the  original  duty  of 
Commissioner  of  Finance,  l.o,  58,  said:  . 

"It  has  been  held  in  Farmers*  & Merchants'  Bank 
v,  Coleman,  Mo.  App.,  9 S.W,  2d  549,  that  the 
circuit  court  has  not  the  right  to  determine  in 
the  first  instance  the  amount  which  deputy  com- 
missioners and  assistants  may  receive  for  their 
services,  but  the  Commissioner  has  the  original 
right  to  set  the  compensation  and  it  is  then 
within  the  power  ol^  the  circuit  court  to  deter- 
mine whether  it  Is  excessive  or  otherwise.  In  . 
other  words,  the  circuit  court  has  not  the  orig- 
inal right  to  fix  the  compensation,  but  it  will 
be  noted  that  the  circuit  court  undertook  to  do 
so  in  the  instant  case,” 

Following  the  authority  of  said  Sections  9717  and  9718  and  of 
the  two  cases  cited,  we  believe  it  is  clear  that  it  is  the  duty 
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Sept.  20,  1946 


Hon.  H.  G,  Shaffner 


of  the  Commissioner  to  fix  the  attorney’s  fees  of  counsel 
representing  the  Finance  Department  in  the  liquidation  of  a 
bank,  in  the  first  instance.  The  Circuit  Court  may  only  fix 
such  fees  and  compensation,  under  the  above  cited  cases,  where 
the  Commissioner  and  counsel,  or  the  Commissioner  and  the 
Deputy  Commissioner,  as  the  case  may  be,  do  not  agree  upon 
such  fees  and  compensation  or  where,  from  any  cause,  there  have 
been  no  fees  or  compensation  fixed  by  the  Commissioner. 

It  is  also  quite  clear  that  such  fees  and  compensation  shall 
not  be  paid  by  the  Commissioner  until  the  same  have  been 
approved  by  the  Circuit  Court,  or  the  Judge  thereof,  having 
jurisdiction  of  the  liquidation  of  a bank,  in  vacation. 

CONCLUSION 

It  is,  therefore,  -the  opinion  of  this  department  that  the 
Commissioner  of  Finance  may  fix  and  agree  upon  the  fees  and 
compensation  to  be  paid  to  persons  aiding  him  in  the  liquida- 
tion of  a bank,  under  the  terms  of  said  Sections  7917  and 
7918,  R,  S,  Mo,  1939,  and  under  the  decisions  of  our  Courts 
of  Appeals,  above  cited  and  quoted.  When  such  fees  and  com- 
pensation are  fixed  and  agreed  upon  they  must  be  submitted 
to  the  Circuit  Court,  or  the  Judge  thereof  in  vacation,  having 
jurisdiction  of  the  liquidation  of  the  bank  for  approval  or 
disapproval. 

It  is  further  the  opinion  of  this  department  that  in  the  event 
there  is  no  agreement  made  between  the  interested  parties  fixing 
the  amount  of  such  fees  and  compensation,  or  either  of  them,  or 
if  the  Commissioner  should  refuse  to  fix  such  fees  and  com- 
pensation for  his  employees,  then  the  party  should  present  his 
claims  before  the  Circuit  Court,  or  the  Judge  thereof  in  vaca- 
tion, and  support  the  same  with  proof  of  the  services  performed 
and  proof  of  what  should  be  reasonable  compensation  therefor. 

Respectfully  submitted 


GEORGL  W.  CROWLEY 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR  “ 
ATTORNEY  GENERAL 
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Banks~-.Capi.tal  Stocks  Banjos  moving  into  a city  of  50,000  or  more 

population  must  operate  under  a minimum 
capital  of  at  least  $280,000. 

Should  city  boundaries  of  a city  of  50,000 
inhabitants  or  more  be  extended  to  include 
banks  operating  under  a $25,000  capital, 

. such  banks  are  not  required  to  increase 
their  capital. 


October  7,  1946 
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Honorable  ii.  G-.  Shaf filer 
Commissioner  of  Finance 
Jefferson  City,  Missouri 

Dear  Commissioner  Shaffner: 
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This  will  acknowledge  your  letter  requesting  an  opinion 
from  this  Department,  respecting  the  capital  required  of  banks 
changing  their  locations,  or  the  capital  structure  required  where 
cities  extend  their  corporate  limits  to  take  in  territory  where  a 
bank  is  already  located. 


Your  letter  is  as  follows; 


"Parties  interested  in  the  Peoples  Bank  of 
Suburban  Kansas  City,  located  at  Dodson, 
Indicate  they  will  apply  to  this  Depart- 
ment for  our  permission  to  move  the  bank 
to  Waldo,  situated  within  the  city  limits 
of  Kansas  City,  Present  capital  structure 
of  the  bank  in  question,  providing  .^25,000 
common  stock  and  v?25,000  surplus,  meets  the 
requirement  of  the  first  portion  of  Sec. 
7944,  R.S.  Mo.  1939.  Later  the  same  sec- 
tion recites: 


" Provided,  however,  that  any  bank  now 
existing,  the  capital  of  which  is  not 
equal  to  that  limitation  required  of  a 
bank  in  its  location,  may  continue  to  do 
business  under  its  present  capital; 
Provided,  until  its  capital  and  surplus 
fund  shall  equal  forty  (40)  per  centum 
more  than  the  minimum  of  capital  required 
for  a bank  in  its  location,  one-tenth 
(l/lO)  of  its  net  earnings  for  each 
dividend  period  as  provided  in  section 
7971  shall  be  credited  to  the  surplus 
fund,  and  no  such  bank  shall  declare 
credit  or  pay  any  dividends  for  any 
dividend  period  to  its  stockholders  until 
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it  shall  have  made  such  credit  for  that 
period  to  its  surplus  fund,* 

nIn  this  instance  the  cash  capital  would  be 
$280,000. 

"May  we  be  favored  with  your  opinion  with 
reference  to  this  matter,  also,  the  required 
cash  capital  for  subject  bank  when  Dodson  is 
taken  within  the  city  limits  of  Kansas  bity 
on  January  1,  1947?” 

In  the  case  cited  of  the  Peoples  Bank  of  Suburban  Kansas 
City  located  at  Dodson,  a municipal  corporation  outside  of  the 
corporate  limits  of  Kansas  City,  Missouri,  we  believe  you  have 
correctly  estimated  and  calculated  the  cash  capital  necessary 
for  said  named  bank  to  maintain  should  that  bank  be  moved  to 
Waldo,  which  is  within  the  corporate  limits  of  Kansas  City, 
Missouri,  at  $280,000.  Section  7944,  R.S.  Mo.  1939  governs 
the  matter  of  capital  structure  of  a bank  In  cities  like  Kansas 
City,  Missouri,  having  a population  of  more  than  50,000  inhabit 
ants.  That  Section  is  as  follows: 

"The  amount  of  cash  capital  of  such  bank 
shall  amount  to  not  less  than:  (a) 

$15,000  if  the  place  where  its  business 
is  to  be  transacted  is  an  unincorporated 
or  incorporated  village  or  town  the  popu- 
lation of  which  does  not  exceed  1,000  in- 
habitants; (b)  $25,000  if  the  place  where 
its  business  is  to  be  transacted  is  an  un- 
incorporated or  Incorporated  village  or 
town  the  population  of  which  exceeds  1,000 
but  does  not  exceed  5,000  inhabitants;  (c) 

$50,000  if  the  place  where  Its  business  is 
' to  be  transacted  is  an  unincorporated  or 

incorporated  town  the  population,  of  which 
exceeds  5,000  but  does  not  exceed  10,000 
inhabitants;  (d)  $100,000  if  the  place  where 
its  business  is  to  be  transacted  is  a city 
or  town  the  population  of  which  exceeds 

10.000  Inhabitants  but  does  not  exceed 

50.000  inhabitants;  (e)  $200,000  if  the 

place  where  its  business  is  to  be  trans- 
acted is  a city  the  population  of  whi-ch 
exceeds  50,000  inhabitants:  Provided. 
however,  that  any  bank  now  existing,  the 
capital  of  which  is  not  equal  to  that 
limitation  required  of  a bank  in  its  location, 
may  continue  to  do  business  under  its  present 
capital:  Provided,  until  its  capital  and 

surplus  fund  shall  equal  forty  (40)  per 
centum  more  than  the  minimum  of  capital 
required  for  a bank  in  its  location,  one-tenth 
(1/10)  of  its  net  earnings  for  each  dividend 
period  as  provided  in  section  7971  shall  be 


credited  to  the  surplus  fund,  and  no  such 
bank  shall  declare  credit  or  pay  any  dividends 
for  any  dividend  period  to  its  stockholders 
until  it  shall  have  made  such  credit  for 
that  period  to  its  surplus  fund.” 

Noting  the  cash  capital  required  of  a bank  in  cities  of 
over  50,000  inhabitants,  and  taking  cognizance  of  the  fact  that 
Kansas ‘City,  Missouri,  is  such  a city,  we  see  from  reading  said 
Section  7944,  that  a bank  within  the  corporate  limits  of  said 
city  must  have  a cash  capital  of  $>200,000,  and  in  addition  to 
the  capital,  under  the  proviso  of  section  7944  there  must  be 
added  40$  more  than  the  minimum  capital  required  in  its  location 
as  its  full  capital  structure.  Therefore,  if  the  Peoples  Bank  of 
Dodson  is  permitted  to  move  to  Waldo,  within  the  territorial 
limits  of  Kansas  Cl ty,  Missouri,  it  would  require  a cash  capital 
of  $280,000, 

• / 

If  said  named  bank  undertakes  to  do  so,  and  is  permitted 
by  your  department  to  change  its  location  from  Dodson,  Missouri, 
to  a suburb  within  the  City  of  Kansas  City;  Missouri,  it  would 
become  practically,  within  the  terms  of  said  Section  7944,  if 
not  actually,  a new  corporation.  In  other  words,  it  would  be 
invading  a new  territory  different  from  that  where  a minimum  of 
$25,000  capital  is  required  of  a bank,  and  would  leave  behind 
the  conditions  governing  its  cep  ital  structure  in  the  old  loca- 
tion* It  would  become  subject  to  the  statutory  requirements 
regulating  and  governing  banks  in  its  new  domicile,  because  the 
location  as  to  population  controls  the  matter  of  capital  either 
way*  It  is  quite  plain,  we  think  that  if  a bank,  having  a 
capital  structure  as  required  under  said  Section  7944  in  a small 
city,  town  or  village,  exceeding  1,000  inhabitants  but  under 
5,000  inhabitants,  and  having  a minimum  of  $25,00Q  capital,  it 
would  be  required  to  comply  with  said  Section  7944,  as  to  the 
minimum  cash  capital  required  of  banks  within  cities  of  more 
than  50,000  inhabitants,  such  as  Kansas  City,  should  said  bank 
be  permitted  to  move  from  the  lesser  inhabited  community  to  one 
inhabited  by  more  than  50,000  persons. 

We  think  the  proviso  of  said  Section  7944  makes  it  plain 
and  understandable  that  any  bank  in  a community  with  a popula- 
tion such  as  is  indicated  by  the  capital  structure  of  the  named 
bank  "now  existing”,  as  stated  in  said  proviso,  means  at  the  time 
such  bank  might  undertake  to  move  its  place  of  business  to  a city 
of  larger  population,  requiring  a greater  capital  structure,  and 
if  such  banking  institution  desires  to,  and  actually  does,  move 
to  a larger  city,  which,  under  said  Section  7944,  requires  a 
greater  capital,  it  would  be  required  to  conform  to  the  capital 
structure  required  in  the  city  to  which  it  is  moving.  The  statute 
seems  to  make  it  a matter  of  both  population  and  location,  with 
respect  to  a bank  moving  from  a small  community  to  a larger  one. 

We  believe  that,  under  the  facts  stated  and  applying  said 
Section  7944,  thereto,  the  named  bank  in  making  the  change  from 
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its  present  location  on  its  own  initiative,  basing  the  matter  of 
its  minimum  capital  structure  on  the  question  of  population, 
could  not  invade  the  territory  of  banks  in  the  more  populous 
community  and  become  a competitor  with  them  without  increasing 
its  capital  structure,  as  is .provided  by  said  Section  7944,  to 
that  required  of  banks  already  located  there. 

On  the  other  hand,  if  the  City  of  Kansas  City  enlarges 
its  territory  by  extending  its  corporate  limits  so  as  to  take 
in  Dodson,  the  said  named  bank,  if  still  transacting  a banking 
business  at  its  present  location,  and  under  its  present  capital 
structure,  based  upon  the  population  of  Dodson,  would  not  have 
changed  its  location,  nor  would  it  in  any  way  by  affected  as 
to  its  right  to  do  business,  or  as  to  the  amount  of  its  capital 
structure,  merely  because  the  City  of  Kansas  City  had  extended 
its  corporate  limits  to  include  its  location.  It  would  be  a 
matter  of  the  City  of  Kansas  City  moving  out  to  the  location 
of  the  bank  instead  of  the  bank  moving  into  the  territorial 
lines  of  Kansas  City,  and  we  believe  under  such  circumstances, 
the  said  bank,  under  the  terms  of  said  Section  7944,  would  be 
entitled  to  and  could  lawfully  continue  its  banking  business 
with  the  amount  of  capital  under  which  it  operated  prior  to 
the  extension  of  the  territorial  limits  of  Kansas  City, 

Section  7940,  R.S.  Mo.  1939,  sets  forth  what  shall  be 
contained  in  the  articles  of  incorporation  of  a bank.  Subsection 
5 thereof  is  as  follows; 

"The  articles  of  agreement  may  designate  the 
number  of  directors  necessary  to  constitute 
a quorum,  and  may  provide  for  the  number  of 
years  the  corporation  is  to  continue,  which 
shall  not  exceed  fifty  years,  or  may  provide 
that  the  existence  of  the  corporation  shall 
continue  until  the  corporation  shall  be 
dissolved  by  consent  of  the  stockholders  or 
by  proceedings  instituted  by  the  state  under 
any  statute  now  in  force  or  hereafter  enacted." 

Such  Subsection  5,  giving  the  bight  to  a banking  corporation 
to  designate  .the  period  of  its  existence,  not  to  exceed  50  years, 
and  that  part  of  Section  794S  directing  the  Commissioner  of 
Finance  to  grant  a certificate  to  the  corporation  to  carry  on  the 
business  of  a bank,  which  said  part  of  said  Section  7942  is  as 
follows  J 


"In  case  the  commissioner  shall  find  all  the 
provisions  of  the  law  have  been  complied  with 
and  shall  have  satisfied  himself  by  such  in- 
vestigation as  to  the  facts  as  above  pro- 
vided, he  shall  grant  a certificate  setting 
forth  that  such  corporation  has  been  duly, 
organised  and  the  amount  of  its  capital  sub- 
scribed and  paid  up  in  full.  Such  certificate 
shall  he  recorded  in  the  office  of  the  recorder 
of  deeds  of  the  county  or  city  in  which  the 


4- 


corporation  is  to  be  located,  and  such  certifi- 
cate, so  recorded,  or  certified  copies  thereof, 
shall  be  taken  in  all  the  courts  of  this  state 
as  evidence  of  such  incorporation;  and  the 
existence  of  such  corporation  shall  continue 
for  the  period  limited  in  its  articles  of 
agreement,  if  there  fixed,  and  if  not  there 
fixed,  then  until  the  corporation  is  dissolved 
by  consent  of  its  stockholders  or  until  its 
corporate  existence  ends  pursuant  to  the  laws 
of  this  state.” 

and  the  certificate  of  authority  itself  granted  by  the  Commis- 
sioner of  Finance  constitute  the  charter  of  the  bank,  during 
the  period  of  time  the  incorporation  of  the  bank  is  to  exist. 

i 

We  believe  the  statutes  themselves  would  become  a part  of 
the  franchise  of  the  bank  to  carry  on  its  business  during  the 
time  of  Its  incorporation.  It  is  not  a mere  license.  It  is 
an  undertaking  of  the  state  to  protect  the  bank  so  long  as  it 
obeys  the  laws  of  the  state.  We  do  not  undertake  to  say  that 
the  bank  itself  has  a vested  right  in  its  franchise  to  carry 
on  its  business.  Such  right  may  be  taken  away  from  the  bank 
for  violations  of  its  charter  for  ultra  vires  acts,  or  for 
any  violation  of  the  banking  laws,  or  general  laws  of  the  state 
or  by  liquidation  , But  third  parties  dealing  with  the  bank, 
some  of  whom,  as  purchasers  of  stock  in  the  bank,  at  a known 
figure  of  capital  structure,  persons  who  may  and  do  contract 
with  banks  borrowing  of  its  funds,  and  giving  in  security 
therefor  pledges  of  their  property,  and  persons  whom  the  bank 
may  owe,  do,  we  think,  have  vested  rights  in  the  security  of 
the  permanent  right  of  the  bank  under  its  charter  from  the 
state  to  carry  on  its  business  with  the  same  amount  of  capital 
existing  at  the  time  of  the  granting  of  its  franchise  and 
during  the  time  contracts  between  such  third  persons  and  the 
bank  might  be  affected. 

It  would  not  be  difficult  to  forsee  that  persons  having 
contracts  with  a bank  operating  under  a capitalization  of 
^25,000,00  might  be  greatly  prejudiced  and  injured  in  their 
contracts  with  the  bank,  if,  indeed,  they  might  not  be 
entirely  destroyed,  if  the  bank  should  be  compelled,  merely 
because  a nearby  city  extended  its  corporate  limits  to  include 
the  territory  in  which  the  bank  is  located,  to  increase  its 
capital  structure  to  conform  to  the  requirements  of  our 
statutes  as  to  the  amount  of  capital  required  for  banks  when 
first  incorporated,  according  to  population,  in  such  cities. 

The  state  itself,  we  believe  would  have  no  power,  under 
any  conditions,  to  require  a bank  to  change  its  capitalization 
once  established,  even  though  the  statutes  under  which  it  is 
incorporated,  and  its  capital  structure  becomes  fixed,  are 
modified,  or  changed. 


The  Constitution  of  the  United  States,  Section  10,  of 
Article  1 provides: 

"Powers  denied  the  States.  Wo  State 
shall  * -;<■  pass  any  it  * law 
imparing  the  obligation  of  contracts^ 

■>{’  *>f  mt\'  l/\‘  “A  Hi'  ■>*'  "Vf  *V<‘  ’}<“  Hi  “t>  7i‘  Vr  *>V  "i\  ~i\  . “o 

Section  15  of  Article  1,  of  the  new  constitution  of 
this  state  is  as  follows: 

"Sec.  13.  Lx  Post  Facto  Laws— Impair- 
ment of  Contracts- — Irrevocable  Privileges. 

—That  no  ex  post  facto  law,  nor  law 
impairing  the  obligation  of  contracts, 
or  retrospective  in  its  operation,  or 
making  any  irrevocable  grant  of  special 
privileges  or  immunities,  can  be  en- 
acted." ' 

12  Corpus  Juris  under  the  title  Constitutional  Law,  at 
page  1049,  Section  677,  in  defining  changes  or  modifications  of 
Statutes  eoncerning  banks  or  trust  companies  after  such  insti- 
tutions have  been  incorporated  states  the  following: 

# -5;-  and  a statute  is  invalid  which 
requires  a previously  chartered  bank  or  trust 
company  to  ehange  its  name  or  very  greatly 
increase  its  capital  stock,  it  * it  a " 

One  of  the  most  recent  and  instructive  works  on  banks  and 
banking  is  "Michie  on  Banks  and  Banking,"  The  author  of  this  work 
In  Vol.  I,  treating  the  subject  of  the  power  of  the  Legislature  to 
compel  or  modify  banking  laws  affecting  banks  already  incorporated 
or  'to  permit  a bank  itself  to  change  or  amend  its  articles  of 
corporation,  on  page  87  of  said  work  has  this  to  say: 

"impairment  of  Oblication  of  Contracts. 

—The  power  can  not  be  exercised  to  impair 
the  obligation  of  a contract,  such  as  one 
which  the  corporation  has  entered  into 
with  a third  party." 

Footnote  55,  Is  an  excerpt  from  the  case  of  Woodfork  v.  Union 
Bank,  43  Tenn,  (3  Coldw.)  488,  which  states  the  following: 

"Modification  cannot  impair  contract,  --The 
power  of  the  legislature  to  change,  modify, 
enlarge  or  .restrain,  a banking  corporation. 


is  limited  to  such  measures  as  are  merely 
ancillary  to  the  main  design  of  the  corpo- 
ration. It  can  not  repeal,  impair,  or  alter 
the  rights  and  privileges  conferred  by  the 
charter,  against  the  consent,  and  without 
the  default  of  the  corporation,  judically, 
ascertained  and  declared.  •>;-  «■  # #n 

On  the  question  of  the  constitutional  guarantees  above 
quoted,  as  preventing;  the  impairment  of  the  obligation  of  a 
contract  and  in  harmony  with  the  above  quoted  text  from  Michie 
on  banks  and  banking  and  the  quoted  excerpt  from  the  Tennessee 
case,  where  it  is  held  that  contracts  made  and  existing  between 
a bank  and  third  persons  are  likewise  protected,  and  as  furnish- 
ing the  proper  basis  for  holding  that  contracts  with  third 
parties  are  within  the  protection  of  the  Constitution,  we  cite 
our  Section  7906,  Article  l,Chap,  39,  R.S.  Mo.  1939,  which  is 
as  follows? 

’’Any  bank  or  trust  company  organized  under 
the  laws  of  this  state  may,  through  action 
of  its  board  of  directors  and  without 
requiring  any  action  by  stockholders,  with 
the  written  consent  of  the  Finance  Com- 
missioner, issue  and  sell  at  not  less  than 
par  its  capital  notes,  if,  at  the  time  of 
the  issuance  of  such  capital  notes  the 
capital  of  such  bank  or  trust  company  is  im- 
paired, and  there  shall  have  been  Issued 
and  sold  capital  notes  of  such  bank  or  trust 
company  in  accordance  with  the  provisions  of 
Sections  7906  to  7909  inclusive,  in  an  amount 
equal  to  or  more  than  the  impairment  of  the 
capital  of  such  bank  or  trust  company,  as 
found  by  the  commissioner  of  finance,  then 
the  capital  of  such  bank  or  trust  company 
shall  for  all  purposes  be  deemed  to  be 
restored  and  unimpaired.  Such  capital 
notes  may  be  sold  for  cash  or,  with  the 
written  consent  and  approval  of  the  com- 
missioner of  finance,  for  property  and  they 
shall  be  of  a nature  specified  in,  and 
conform  to,  the  requirements  of  the  several 
provisions  of  Sections  7906  to  7909  inclusive.1* 

Assuming  that  a bank  may  suffer,  from  any  cause,  on  impair- 
ment of  its  capital,  and  under  said  Sections  7906  to  7909,  it 
should  be  required  by  the  Commissioner  of  Finance,  to  issue  its 
capital  notes  for  the  repairment  of  its  capital  or  it  should 
voluntarily  issue  them,  and  sell  them,  obligating  itself  to  take 
up  and  discharge  said  notes  as  provided  in  said  sections*  This 
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was  done  after  the  bank  holiday  of  1933,  and  is  still  being 
done  by  banks.  Such  transactions  would  be  with  third  parties 
in  no  way  connected  with  the  bank  organization  itself.  We 
believe  they  would  have  the  same  constitutional  protection 
against  any  state  statute  which  would  impair  the  obligations 
of  their  contracts  with  the  bank,  evidenced  by  such  capital 
notes,  as  the  bank  itself  would  have  growing  out  of  its  fran- 
chise contract  with  the  state. 

We  do  not  find,  in  our  research  on  this  subject,  any 
decision  by  the  Appellate  Courts  of  Missouri,  We  do  find,  however 
a case  decided  by  the  Supreme  Court  of  the  State  of  Oregon,  based 
upon  quite  similar  facts  to  the  proposed  conditions  which  would 
exist  in  the  present  case,  should  the  city  of  Kansas  City, 
Missouri,  extend  its  corporate  limits  on  January  1,  1947,  to  take 
in  Dodson,  Missouri,  where  the  "Peoples  Bank  of  Suburban  Kansas 
City"  is  located.  The  Oi’egon  case  is  reported  in  144  Pac,, 

Page  452,  The  style  of  the  case  is  Pacific  Title  & Trust  Company 
V,  Sargent,  State  Superintendent  of  Banks,  et  al. 

The  facts  in  that  case  were  that  two  corporations,  namely. 
Pacific  Title  and  Trust  Company  and  Oregon  Realty  and  Trust 
Company  were  incorporated  under  the  laws  of  the  State  of  Oregon 
to  do  many  things  of  the  nature  of  banking,  to  hold  real  estate, 
and  one  of  them,  at  least,  was  privileged  to  prepare  and  issue 
abstracts  of  title  to  real  estate.  These  companies  were  incorpo- 
rated under  statutes  very  similar  in  terms  to  our  Section  7940 
and  following  sections  providing  for  the  incorporation  of  banks, 
including  like  terms  and  requirements  as  are  contained  in  Section 
7944  respecting  the  amount  of  capital  to  be  provided  by  the 
corporation  according  to  the  population  of  the  cities  where  such 
banks  operate. 

Sometime  after  the  banks  had  been  organized*  and  were  operat- 
ing the  State  Superintendent  of  Banks  of  the  State  of  Oregon 
sought  to  compel  each  of  said  institutions  to  drop  the  word 
"trust"  from  its  respective  corporate  name.  Injunction  suits 
were  filed  by  the  two  corporations  to  restrain  the  Superintendent 
of  Banks  and  another  from  compelling  them,  under  penal  statutes 
of  Oregon,  to  discontinue  business.  The  two 'Cases  were  consoli- 
dated and  tried  as  one*  The  Circuit  Court  overruled  demurres 
to  the  petitions  and,  the  State  Superintendent  of  Banks  and  others 
party  defendants,  declined  to  plead  further,  and  the  court  entered 
decrees  restraining  the  defendants  from  interfering  with  the 
operations  of  said  corporations,  according  to  the  prayers  of  the 
complainants , An  appeal  followed  by  the  defendants  to  the  Supreme 
Court  of  Oregon,  , 

In  affirming  the  judgments  and  decrees  of  the  Circuit  Court, 
the  Supreme  Court  of  that  state  in  holding,  l,c.  455,  that 


the  State  Superintendent  of  banks  had  no  authority  to  revoke 
the  charter  of  said  institutions  or  compel  them  to  discontinue 
the  use  of  the  word  "trust”  in  their  corporate  names , the 
Supreme  Court  in  its  decision  likened  the  effort  of  the  Superin 
tendent  of  banks  to  compel  them  to  cease  using  the  word  " trust” 
tvo  a possible  effort  to  compel  them  to  increase  their  capital 
stock#  Of  such  an  effort,  had  it  been  made,  the  court  said: 

" '5S-  ■5:-  The  same  reasoning  applies  to 

the  attempt  to  force  them  out  of  business 
unless  they  will  multiply  their  capital 
tenfold.  The  terms  of  the  contract  between 
them  and  the  state  were  accepted  by  the 
state.  To  arbitrarily  require  them  to 
increase  their  capital  stock  would  be  tc 
violate  the  terms  of  its  contract  as  much 
as  if  Af  should  agree  to  sell  a piece  of 
property  to  B#  for  $5,000,  and  when  B# 
tendered  the  money  to  the  former  should 
require  him  to  pay  $50,000.  The  exer- 
cise of  the  police  power  must  be  reasonable 
and  have  a rational  application  to  the 
peace,  health,  and  safety  of  the  people, 
and  must  not  violate  any  constitutional 
right.  Primarily  the  exercise  of  the 
police  power  means  regulation  and  not 
extinction,  it  would  be  properly  applied 
in  the  present  instance  by  such  rules  as 
would  fairly  operate  to  promote  the 
observance  of  their  charter  powers  and 
responsibilities  by  the  plaintiffs  with- 
out direct  destruction  or  violation  of 
their  vested  rights,  but  it  would  be  un- 
reasonable to  enforce  such  regulations 
as  would  practically  obliterate  them 
or  compel  them  to  a breach  of  their 
own  contracts  lawfully  made.'* 

In  the  case  of  Gladney  v.  Sydnor,  172  Mo.  Court  318,  our 
Supreme  Court  had  before  it  the  question  of  the  impairment  of 
the  validity  of  a contract  involving  "vested  rights”,  1.  c,  329 
the  court  said: 

” * * In  the  case  of  Bank  v.  Sharp, 

6 How,  301,  the  doctrine  is  clearly  an- 
nounced that  'one  of  the  tests  that  a 
contract  has  been  impaired  is,  that  its 
value  has  by  legislation  been  diminished. 

It  Is  not,  by  the  Constitution,  to  be 
impaired  at  all.  This  is  not  a question 
of  degree  or  manner  or  cause,  but  of 


encroaching  in  any  respect  on  its  obliga- 
tion, dispensing  with  any  part  of  its 
force.? 

"The  conclusions  reached  in  this  case  that 
George  W,  Gladney  had  a vested  right  prior 
to  the  Act  of  1895,  and  that  such  right  can 
not  be  impaired  by  a subsequent  statute 
and  that  if  the  Act  of  1895  was  intended 
to  apply  to  him,  it  is  retrospective  in 
its  operation  and  is  in  conflict  with  the 
organic  law  of  this  State,  are  supported 
by  principles  announced  by  this  court,  in 
analogous  cases,  and  by  conclusions  reached 
in  other  States,  in  cases  identical  in 
principle  with  the  one  before  us." 

If,  then,  the  state  may  not  require  a bank  directly  to  change 
its  capital  structure,  it  certainly  could  not  be  held  that  it 
could  be  done  indirectly  by  the  Commissioned  of  Finance  because 
of  the  change  of  boundaries  of  Kansas  City,  Missouri,  to  take  in 
the  territory  of  the  smaller  community  where  the  said  named  bank 
is  operating. 

It  would  change  the  values  of  the  contracts  of  the  investors 
in  the  bank  stoek,  and  its  operative  contracts.  It  would  impair 
the  obligations  of  its  contracts  and,  indeed,  might  very  readily 
destroy  them  altogether.  If  an  order  were  made  upon  the  bank 
in  question  to  increase  its  minimum  capital  to  $200,000.00,  when 
and  if  the  boundaries  of  Kansas  City  were  extended  to  include  the 
territory  of  the  bank,  and  the  stockholders  would  be  unable  to 
supply  means  to  pay  for  the  increased  capitalization,  and  other 
investors  could  not  be  found  who  desired  to  purchase  such  stock, 
the  bank  would  be  required,  we  think  to  liquidate.  This  most 
certainly  would  impair  the  obligations  of  the  contracts  with  all 
persons  making  contracts  with  the  bank  because  in  fact  such  con- 
tracts would  be  destroyed,  and  the  business  of  the  bank  itself 
would  be  destroyed. 

Our  Section  7944  is  a constructive  not  a destructive  act. 

The  intent  of  the  Legislature  in  enacting  that  statute  and  other 
sections  of  the  banking  code  evidently  was  and  is  to  give  sparsely 
populated  communities  the  opportunity  to  have  immediate  banking 
facilities,  and,  moreover,  to  permit  persons  of  moderate  means 
to  organize  a bank  in  such  a community  with  a minimum  capital  of 
$25,000.00. 

We  further  believe  that  the  Legislature  never  Intended  by 
enacting  said  Section  7944  to  require  a bank  in  a community  of 
•5,000  or  less  inhabitants  to  increase  its  capitalization  merely' 
because  a city  of  50,000  or  more  inhabitants  should  move  out  and 
take  in  the  territory  where  such  bank  is  operating. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Department  that: 

If  the  named  bank,  or  any  other  bank,  operating  in  a community 
of  less  than  5,000  inhabitants  and  which,  under  said  Section 
7944,  may  operate  with  a minimum  capital  of  #25,000.00,  should 
be  permitted  to  change  its  location  to  a city  having  50,000  or 
more  population,  which  city,  under  said  Section  7944,  requires  a 
minimum  cash  capital  of  #200,000.00,  then  the  bank  moving  from 
the  lesser  Inhabited  community  to  the  greater  would  be  required 
to  increase  its  minimum  capital  structure  to  #200,000*00,  and  in 
addition  thereto  40$  thereof  as  is  provided  in  said  Section  7944. 

It  is  the  further  opinion  of  this  Department  that:  A bank 
established  and  doing  business  in  a community  in  this  state  which, 
as  to  population,  permits  banks  to  operate  with  a minimum  capital 
structure  of  #25,000.00  would  not  be  affected  under  said  Section 
7944,  if  a city  having  a population  of  more  than  50,000  inhabitants 
should  extend  its  corporate  limits  to  include  the  location  of  such 
bank  operating  under  a capital  structure  of  #26,000.00.  The  bank 
with  the  capitalization  of  #25,000.00  could  still  continue  to 
operate  with  that  amount  of  capital  notwithstanding  the  change  In 
the  city  limits  of  a city. 

Respectfully  submitted. 


GEORGE  W.  CROWLEY 

Assistant  Attorney  General 


APPROVED; 


J.  E.  TAYLOR 

Attorney  General 
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i):  The  State  Board  of  Training  Schools  has,  with  the 
approval  of  the  Director  of  Public  Buildings,  the 
authority  to  raze  an  unsafe  building  on  the  grounds 
of  one  of  the  State  Training  Schools* 


October  7,  1946 


F i L E D 


Mr*  Louis  J,  Sharp  ( Oj  V j 

Director,  Board  of  Training  Schools  A /)  j 

Capitol  Building  'y"  ' i 

Jefferson  City,  Missouri 

i)oar  Mr*  Sharp  j 

This  will  acknowledge  receipt  of  your  letter  of  recent  date 
requesting  an  opinion  of  this  department  as  follows: 


"We  are  again  requesting  tho  assistance,  of 
your  office  in  Interims  ting  the  powers  and. 
duties  of  the  Bbace  Board  of  Training  Schools, 

"Does  the  Board  have  the  power  to  order  the 
razing  of  an  unsafe  building  on  the  grounds 
of  any  one  of  the  three  training  schools? 

If  the  Board  does  not  have  this  power,  we 
should  like  to  know  which  agency  has  this 
power • 

"wo  ask  this  question  because  Mr*  John  P » 

Powell,  State  Building  Director,  at  the 
request  of  the  Board,  has  made'  an  inspect- 
ion of  Marmaduke  Cottage  at  Chi  Hi  co  the, 
report a it  in  an  unsafe  condition,  and 
recommends  to  the  Board  that  it  bo  razed* 

The  building  has  not  been  used  for  some 
time  except  for.  storage  purposes* 

"iJe  shall  greatly  appreciate  your  ruling  in 
this  matter* 

"By  order  of  tho  State  Board  of  Training  . 

Schools 

At  the  outset  and  before  a discussion  of  tho  authority  of  the 
State  Board  of  Training  Schools  with  regard  to  the  question  raised 
In  your  letter,  we  call  your  attention  to  tho  following  provisions 
of  Senate  Bill  ho • -297,  passed  by  the  63rd  General  Assembly  and 
approved  by  the  Governor,  This  bill  sets  up  a division  of  public 
buildings,  the  head  of  which  is  the  Board  of  Public  Buildings, 
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consisting  of  the  Governor,  Attorney  General  and.  Lieutenant  Governor 
of  the  State  of  Missouri,  The  Board  appoints  a Director  of  Public 
Buildings  whose  duties  and  authority,  in  those  respects  which  are 
pertinent  to  the  question  before  us,  are  set  out  belowj 

"(c)  The  Directoi*  shall  inspect  all  buildings 
and  report  to  the  General  Assembly  at  the 
commencement  of  each  regular  session  upon 
their  condition,  maintenance,  repair  and 
utilization, 

"(d)  The  Director  shall  serve  as  an  advisor  x 
and  consultant  to  all  department  heads  in 
obtaining  architectural  plans,  letting  con- 
tracts, supervising  construction,  purchase 
of  real  estate,  inspection  and  maintenance  of 
buildings,  No  contracts  shall  be  let  for 
repair,  rehabilitation,  or  construction  of 
buildings,  without  approval  of  the  Director, 
and  no  claim  for  repair,  construction  or  re- 
habilitation projects  under  contract  shall 
be  accepted  for  payment  by  the  state  without 
approval  by  the  Director, 

"(e)  The  Director  shall  set  forth  reasonable 
conditions  to  be  met  and  procedures  to  be 
followed  in  the  repair,  maintenance,  operation, 
construction  and  administration  of  state 
buildings.  The  conditions  and  procedures  shall 
be  codified  and  filed  with  the  Secretary  of 
State  in  accordance  with  the  provisions  of 
the  constitution.  No  payment  shall  be  made  on 
claims  resulting  from  work  performed  in  viola- 
tion of  these  conditions  and  procedures,  as 
certified  by  the  Director," 

The  above  provisions  of  Senate  Bill  No,  297,  we  think,  require 
that  the  approval  of  the  Director  of  Public  Buildings  b©  obtained 
by  the  heads  of  all  departments  before  undertaking  the  work  of  con- 
structing, maintaining,  or  rehabilitating  buildings,  Therefore, 
since  the  razing  of  Marmaduke  Cottage  at  Chillicothe  would,  we 
think,  be  in  the  nature  of  a rehabilitation,  it  would  be  necessary 
to  have  the  approval  of  the  Director  of  Public  Buildings  before  a 
contract  could  be  let  for  this  purpose, 

V7e  proceed  now  to  the  primary  question  of  the  authority  of  the 
State  Board  of  Training  Schools  to  initiate  work  on  buildings  under 
its  jurisdiction  and  to  carry  such  work  forward  with  the  approval 
of  the  Director  of  Public  Buildings, 
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Senate  Bill  No.  347,  passed  by  the  63rd  General  Assembly  and 
approved  by  the  Governor,  created  a State  Board  of  Training  Schools 
having  charge  and  control  of  training  schools  and  industrial  homes 
in  this  state.  The  Industrial  Home  for  Girls  at  Chillicothe  is  one 
of  such  schools  and  is  so  mentioned  in  the  Act,  Section  20,  page 
9 of  Senate  Bill  No.  347  transfers  the  duties,  regarding  the  train- 
ing schools,  which  were  exercised  by  the  former  commission  of  Penal 
Institutions,  to  the  Board  of  Training  Schools,  in  the  following 
language  : 


■$*  *ln  relation  to  arty  of  the  above  named 
juvenile  training  schools,  whenever  the  term 
commission  of  .penal  institutions  is  used  in 
any  act.  It  shall  hereafter  be  understood  to 
mean  the  state  board  of  training  schools.” 


Section  9009,  R,  S.  Mo,  1939,  reads  as  follows: 

’’There  shall  continue  to  be  maintained 
at  Chillicothe  in  the  county  of  Living- 
ston in  this  state  an  institution  under 
the  name  and  style  of  the  *Sto.te  industrial 
home  for  girls,*  ” ' 

Section  0972,  R,  S.  Mo.  1939,  reads,  in  part,  as  follows: 

”Tho  Department  of  Penal  Institutions  shall 
be  under  the  control  and  management  of  a 
commission  composed  of  three  members,  not 
more  than  two  of  whom  shall  belortg  to  the 
same  political  party,  who  shall  be  known 
as  Commissioners  of  the  Department  of 
Penal  Institutions,  and  who  shall  have 
and  exercise  the  powers,  and  perform  the 
duties  and  functions  in  this  article 
provided,  and  as  otherwise  authorized  by 
law.  The  commissioners  of  the  department 
of  penal  Institutions  shall  reside  in  * 

Jefferson  City  and  devote  their  entire 
time  to  the  duties  of  their  respective 
offices.  Said  department  of  penal  instit- 
utions shall  have  and  exercise  control 
and  jurisdiction  over  all  penal  instit- 
utions in  this  state  supported  in  whole 
or  In  part  by  the  direct  appropriation 
of  money  out  of  the  state  treasury,  and 
more  particularly  over  the  Missouri  train- 
ing school  for  boys  at  Boonville,  the 
state  Industrial  home  for  girls  at 
Chillicothe,  the  state  industrial  home 
for  negro  girls  at  Tipton,  the  intermediate 
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reformatory  at  Jefferson  City  and  the 
.state  penitentiary  and  prison  at  Jefferson 
City,  together  with  all  real  estate,  'build- 
ings, machinery  and  personal  property  belong- 
ing to  or  used  by,  or  in  connection  with, 
said  penal  institutions,  or  any  thereof." 

Section  8935,  R*  3*  Mo.  1929,  reads,  in  part,  as  follows: 

"The  commission  of  the  department  of  penal 
institutions  shall,  subject  to  law,  have 
the  exclusive  government,  regulation  and 
control  of  the  Missouri  3tate  penitentiary, 
the  intermediate  reformatory  for  young  men, 
the 'Missouri  training  school  for  boys,  the  , 

Industrial  home  for  girls,  the  industrial 
home  for  negro  girls  and  of  all  other  penal 
or  reformatory  institutions  hereafter 
created  and  of  all  persons  who  now  are  or 
who  hereafter  shall  be  legally  sentenced  to 
either  of  the  institutions  hereinabove 
mentioned  or  referred  to  and  who  shall  be 
committed  to  the  custody  of  said  commission 
and  said  commission  shall  make  and  enforce 
such  by-laws*  rules  and  regulations  as  they 
from  time  to  time  deem  necessary  and  proper 
in  the  management  of  all  institutions  or 
persons  now  or  hereafter  legally  committed 
to  said  commission,  and  shall  be  vested  with 
and  possessed  of  all  other  powers  and  duties 
necessary  and  proper  to  enable  it  to  carry 
out  fully  and  effectually  ell  the  purposes 
of  this  article,*  * *" 

The  above  sections,  we  think,  give  the  Commission  of  Penal 
Institutions  adequate  power  to  raze  a building  located  on  the  prop- 
erty of  the  Chillicothe  School,  Since,  by  the  terms  of  Senate  Bill 
No*  347,  the  Board  of  Training  Schools  possesses  the  same  power  as 
the  Commission  of  Penal  Institutions,  we  think  the  Board  has  the 
power  to  raze  a building  at  said  Institution* 

'Hie  right  of  a Board,  having  control  and  management  of  educational 
institutions,  to  determine  whether  money  should  be  spent  In  necessary 
repairs  on  buildings  of  such  institution,  was  upheld  In  State  ex  rel* 
Thompson  v*  Board  of  Regents  of  the  Kirksville  State  Teachers  College, 
305  Mo*  57,  264  S*  Vi*  698*  The  court  In  the  case,  in  sanctioning 
the  action  of  the  Board  of  Regents  of  the  State  Teacher’s  College  in 
applying  certain  insurance  money  to  repairs  on  buildings  at  the 
school,  used  the  following  language  at  1*  c.;86; 


' «r 
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"*•  * #In  furtherance  of  its  discretion  it 
proceeded  at  once  to  expend  a portion  of 
the  money  thus  received  in  repairs  necessary 
for  the  protection  of  certain  damaged  build- 
ings and  to  partially  replace  the  library* 

When  this  writ  was  served  the  board  was 
taking  steps  to  replace  the  destroyed  build- 
ings* It  is  charged  with  no  wrong  doing  or 
the  ursupation  of  any  power  which  has  not 
at  least  received  tacit  legislative  and 
public  approval  for  a half  century,  These 
facts  are  entitled  to  more  than  persuasive 
consideration  in  determining  the  question  here 
seeking  solution*  Absent  qualifying  incidents 
they  may  arise  to  the  dignity  of  ruling 
decisions,  (State  ex  rel.  v,  Gordon,  266  Mo, 

412)  Polk  v.  St.  Louis,  250  Mo.  141,)#  * 

Decisions  from  other  jurisdictions  have  authorized  similar 
boards  to  take  actions  with  regard  to  construction  and  maintenance 
of  the  buildings  which  form  the  plant  of  an  education  institution 
under  no  greater  authority  than  is  granted  to  the  Board  of  Train- 
ing Schools  under  our  present  law. 

Brooks  v,  Shannon  (1939)  86  Pac(2d)  792; 

Woodson  v*  Kingman  Co*  (1939)  274  Pac*  728; 

Halley  v.  City  (1928)  144  S,  W*  377; 

Ross  v.  City  (1940)  290  N.  W.  587, 

The  Ross  case  authorized  the  razing  of  a school  building  by  a 
city  under  authority  of  a statute  which  granted  to  the  city  the 
control  and  management  of  the  school, 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  the  state 
Board  of  Training  Schools  has  the  authority,  subject  to  the  approval 
of  the  Director  of  Public  Buildings  of  the  State  of  Missouri,  to 
raze  an  unsafe  building  on  the  grounds  of  one  of  the  training  schools 
under  its  jurisdiction. 

Respectfully  submitted, 

APi  ROVED i 


SMITH  N*  GROWL,  JR. 

, . Assistant  Attorney  General 

J.  G,  TAYLOR 
Attorney  General 
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BANKING  CODE-BOARD  OF  APPEALS: 
IN  INCORPORATION  OF  BANKS  : 


December  5,  1946 


Senate  Bill  j/196  recently 
passed  by  the  Legislature, 
has  no  bearing  upon,  nor 
does  it  interfere  with  the 
duties  of  the  Board  of  Ap- 
peals in  bank  Incorporation 
matters  provided  for  in  Sec- 
tions 7942  and  7943,  because 
said  sections,  with  other 
sections  cited,  provide  for 
a complete  plan  for  appeal 
and  review  by  the  Courts* 


Honorable  H*  G.  Shaffner 
Commiss ioner  of  Finance 
Jefferson  City,  Missouri 

Dear  Commissioner  Shaffner: 


This  will  acknowledge  your  letter  of  recent 
date,  requesting  an  opinion  from  this  Department  as 
to  whether  Lection  7943,  H.S.  Mo,  1939,  making  the 
Governor,  the  Attorney  General  and  the  State  Treas- 
urer a board  of  Appeals  in  the  application  of  the 
corporators  of  a bank  for  a certificate  to  organize 
a bank  has  been  amended,  or  if  Senate  3111  #196,  has 
any  effect  thereon.  Your  letter  reads  as  follows : 


"Bee  * 7943,  R.R.  Missouri  1939,  pro- 
vides that  a Board  composed  of  the 
Governor,  Attorney  General  and  the 
State  Treasurer  shall  accept  an  ap- 
peal and  render  a decision  in  cares 
where  this  Department  refuses  to  Is- 
sue a new  bank'  charter. 

"Has  there  been  an  amendment  to  this 
section  or  does  SB  196  have  any  bear- 
ing thereto?" 


Section  7942,  R.C.  Mo.  1939,  also  states.  In 
the  last  paragraph  thereof,  that  the  Governor,  the 
Attorney  General  and  the  State  Treasurer  shall  con- 
stitute such  .Board  of  Appeals,  and  is  to  be  read  in 
connection  with  said  Section  7943. 


Section  7942,  R.S.  Mo.  1939,  was  amended  by 
the  Legislature,  Laws  of  Missouri,  1941,  pages  671, 
672,  but  there  was  no  change  with  respect  to  the  of- 
ficial personnel  of  the  Board  of  Appeals.  The  amend- 
ment, Laws  of  Missouri,  1941,  pages  671,  672,  leaves 
the  same  paragraph  and  in  the  same  words  as  were  In 
said  Lection  7942  as  it  stood  in  the  Revised  Statutes 
of  Missouri,  1939. 
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Section  7943,  H.S.  Mo,  1939,  has  not  been  changed 
at  all.  So  that  the  amendment  of  the  Session  Acts  of 
1941  of  said  Section  7942,  and  the  terms  of  said  Section 
7943  of  the  Revised  Statutes  of  Missouri,  1939,  remain 
identical  as  they  were  in  the  Revised  Statutes  of  Missouri 
1939. 

The  writer  has  carefully  checked  the  index  of 
laws  passed  by  the  Legislature  of  1945,  and  has  also 
checked  the  table  and  list  of  Bills  passed  as  affect- 
ing Old  statutes  already  in  existence.  We  find  that 
Section  7943,  R.8.  Mo.  1939,  has  never  been  amended 
since  the  revision  of  1939.  There  was  no  amendment 
thereto  in  1941  or  1945  by  the  Legislature. 

That  part  of  Section  7942,  Laws  of  Missouri, 

1941,  pages  671,  672,  providing  for  an  application  by 
incorporators  of  a bank  under  the  banking  laws  of  this 
State,  is,  in  part,  as  follows: 

n-:s-  w In  case  the  commissioner  shall 
not  be  satisfied,  as  the  result  of  such 
examination,  that  the  character,  re- 
sponsibility and  general  fitness  of  the 
persons  named  in  such  articles  of  agree- 
ment is  up  to  the  standard  above  pro- 
vided, or  thr  t the  convenience  and  needs 
of  the  community  to  be  served  justify 
and  warrant  the  opening  of  such  bank 
therein,  or  that  the  probable  volume  of 
business  In  such  locality  is  sufficient 
to  Insure  and  maintain  the  solvency  of 
the  new  bank  and  the  solvency  of  the 
then  existing  banks  or  trust  companies 
In  such  locality,  without  endangering 
the  safety  of  any  bank  or  trust  company 
in  said  locality  as  a place  of  deposit 
of  public  and  private  moneys;  and  on 
these  accounts  or  any  one  of  them  shall 
refuse  to  grant  the  certificate  of  in- 
corporation, he  shall  forthwith  give 
notice  thereof  to  the  proposed  incor- 
*'  porators  from  whom  such  articles  of 
agreement  were  received;  who,  if  they 
so  desire,  may  within  ten  days  there- 
after appeal  from  such  refusal  to  a 
board  composed  of  the  governor,  the' 
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attorney  general  and  the  state  treas- 
urer, which  board  shall  within  twenty 
days  thereafter  finally  decide  the 
matter,  and  the  commissioner  shall 
act  in  accordance  with  such  decision 
but  the  decision  of  the  board  may  be 
reviewed  by  the  circuit  court  in  the 
manner  prescribed  by  Section  5690, 

R.S*  1939*  Such  board  may  prescribe 
rules  and  regulations  for  the  pro- 
ceedings in  connection  with  such  ap- 
peal," 

It  will  be  seen  at  once  that  that  part  of  said 
Section  7942,  Laws  of  Missouri,  1941,  provides  for  not 
only  an  appeal  from  the  Commissioner  of  Finance  to  the 
Board  of  Appeals,  the  personnel  of  which  is  the  Governor, 
the  Attorney  General  and  the  State  treasurer,  but  it 
.also  provides  that  their  action  may  be  reviewed  by  the 
Circuit  Court  in  the  manner  prescribed  by  Section  5690, 
R.S.  Mo.  1939, 

Section  5690,  R.B.  Mo,  1939,  was  amended.  Laws  of 
Missouri,  1943,  page  334,  to  give  concurrent  appellate 
jurisdiction  with  the  Circuit  Court  to  Cornu  on  Pleas  Courts 
In  appeals  in  certain  awards,  decisions  and  determinations 
of  the  orkmen’s  Compensation  Commission,  the  Unemploy- 
ment Compensation  Commission  and  the  State  Social  Secu- 
rity Commission,  and  to  issue  writs  of  certiorari  and 
the  right  to  review  findings  and  orders  of  the  Public 
Service  Commission  of  this  State.  But  the  amendment 
in  no?;ise  touched  or  affected  the  terms  or  provisions 
of  said  flection  7942,  Laws  of  Missouri,  1941,  pages 
671,  672,  providing  for  appeals  to  the  Board  of  Appeals 
in  such  bank  proceedings  or  the  power  of  the  Circuit 
Courts  to  review  the  decisions  of  the  Board  of  Appeals 
composed  of  the  Governor,  the  Attorney  General  and  the 
State  Treasurer.  There  still  remains  undisturbed  and 
unamended,  the  complete  scheme  and  plan  for  appeal  and 
review  as  is  contained  In  said  Section  7942,  Laws  of 
Missouri,  1941,  and  in  said  Section  7943,  Laws  of 
Missouri,  1939. 

Returning  for  the  time  to  said  Section  5690, 

U, 8.  Mo,  1939,  which  was,  as  above  stated,  undisturbed 


Honorable  H.  G,  Shaffner  -4- 


and  unchanged  by  the  amendment  of  Laws  of  Missouri, 
1941,  giving  the  Common  Pleas  Courts  jurisdiction 
therein,  we  find  that  said  Section  5690  is  a part 
of  the  procedure  before  the  Public  Service  Commis- 
sion and  Courts  having  appellate  jurisdiction  over 
their  proceedings.  Having  in  mind  the  provisions 
of  said  Section  7942,  that  incorporators  of  a bank, 
aggrieved  by  the  decision  of  the  Hoard  of  Appeals 
provided  for  in  said  Lection,  may  have  such  de- 
cision reviewed  by  the  Circuit  Court  in  the  manner 
prescribed  by  Lection  5690,  H.S.  Mo,  1939,  we  turn 
again  to  said  house  Bill  #196. 

This  is  a general  statute  or  Act  passed  by 
the  Legislature  to  meet  the  lack  of  the  right  to  ap- 
peal or  have  a review  made  by  the  Courts  of  proceed- 
ings of  some  of  the  administrative  bodies  of  this' 

State  already  existing  under  the  statutes. 

Senate  Bill  #196  prescribes  a comprehensive 
plan  of  procedure  for  appeals  and  review  by  the  Courts 
in  such  matters  as  come, before  administrative  bodies. 
The  Act  clearly  defines  "Agency",  "Kule",  "Contested 
case"  as  explanatory  of  the  subjects  to  which  said 
Act  shall  apply.  Said  Senate  Bill  #196  is  quite  too 
lengthy  to  quote  here,  but  it  is  readily  acces sable  to 
any  one  inquiring.  Indeed,  that  is  the  only  Section 
of  said  Senate  13111  #196  that  definitely  and  particu- 
larly applies  to  the  question  being  pursued  here. 

We  have  already  shown,  we  think,  very  clearly 
that  there  is  a definite  method  of  appeal  and  review 
set  forth  in  the  statutes  hereinbefore  cited  and  quoted 
in  matters  of  the  incorporation  of  banks. 

This  brings  us  to  that  part  of  said  Lenate 
Bill  #196  which,  we  think,  definitely  controls  this 
problem  and  points  out  that  the  Legislature  was  mind?* 
ful  In  the  enactment  of  said  Senate  Bill  #196  that 
there  already  existed  provisions  In  certain  statutes 
providing  for  the  appeals  from  and  review  of  the  ac- 
tivities of  some  of  the  administrative  bodies,  and 
in  particular  the  one  here,  being  considered.  In  this 
State  by  the  Courts  of  this  State  when  the  legislative 
body  came  to  incorporate  Section  10(a)  in  said  Senate 
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Bill  #196,  Said  Section  10(a)  is  as  follows: 

"Section  10  (a)  Any  parson  who 
has  exhausted  all  administrative 
remedies  provided  by  law  and  who 
is  aggrieved  by  a final  decision 
in  a contested  case,  whether  such 
decision  is  affirmative  or  nega- 
tive in  form,  shall  be  entitled 
to  judicial  review  thereof,  as  pro- 
vided in  this  section,  unless  some 
other  provision  for  judicial  review 
is  provided  by  statute;  provided, 
however,  that  nothing  in  this  act 
contained  shall  prevent  any  person 
from  attacking  any  void  order  of 
any  agency  at  any  time  or  in  any 
manner  that  would  be  proper  in  the 
absence  of  this  section.  Unreas- 
onable delay  on  the  part  of  any 
agency  in  deciding  any  contested 
case  shall  be  grounds  for  an  order 
of  the  court  either  compelling 
action  by  th®  agency  or  removing 
the  case  to  the  court  for  decision," 

We  believe  that  under  the  provisions  of  said 
Section  10(a)  in  Senate  Bill  #196,  providing 
a final  decision  in  a contested  case, whether  such  de- 
cision is  affirmative  or  negative  in  form,  shall  be  en 
titled  to  judicial  review  thereof  as  provided  in  this 
section,  unless  some  other  provision  for  judicial  re- 
view is  provided  by  statute;  * ■*  " any  person  inter- 

ested in  bank  incorporation  cases  would  have  the  right 
to  have  the  whole  case  reviewed  by  the  Circuit  Court 
under  Section  7942,  Laws  of  Missouri,  1941,  and  Sec- 
tions 7943  and  5690,  K,b.  Mo,  1939,  supra.  Said  sec- 
tions are  still  in  full  force  and  effect  in  this  State 
and  constitute  full  and  adequate  authority  for  "judi- 
cial review"  of  all  proceedings  in  the  matter  of  the 
incorporation,  or  the  denial  of  the  right  to  incorpora 
tion,  in  bank  matters. 

Section  7942,  Laws  of  Missouri,  1941,  pages 
671,  672,  and  Sections  7943  and  5690#  H.S.  Mo,  1939, 
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constitute  a -special  plan  of  the  statutes  dealing 
with  a special  subject.  It  is  a complete  scheme 
and  plan  for  appeal  and  review  of  the  proceedings 
of  the  Commissioner  of  Finance  and  the  Board  of 
Appeals  in  the  matter  of  the  incorporation  of  hanks. 

There  is  not  a single  word  in  Senate  Bill 
#196  repealing  outright.  Section  7942,  Lavs  of 
Missouri,  1941,  pages  671,  672,  or  Section  7943,  or 
Section  5690,  H.S.  Mo.  1939,  or-  amending  them  or 
either  of  them,  or  calling  them  in  question  In  any 
particular  whatsoever. 

Section  10(a)  of  Senate  Bill  #196  Is  a gen- 
eral statute  dealing  with  general  matters  of  appeal 
and  review  in  proceedings  had  before  administrative 
bodies,  * # unless  some  other  provision  or  judi- 
cial review  Is  provided  by  statute;  * * # n. 

59  C.J.,  pages  1057  and  1058,  reciting  the 
rule  of  construction  of  the  effect  of  special  statute 
and  general  statutes  on  the  same  subject  has  this  to 
say: 

# a It  is  a fundamental  rule  that 
where  the  general  statute,  if  stand- 
ing alone,  would  include  the  same 
matter  as  the  special  act,  and  thus 
conflict  with  it,  the  special  act  will 
be  considered  as  an  exception  to  the 
general  statute,  whether  it  was  pass- 
ed before  or  after  such  general  en- 
actment. Where  the  special  statute 
Is  later,  it  will  be  regarded  as  an 
exception  to,  or  qualification  of, 
the  prior  general  one;  and  where  the 
general  act  is  later,  the  special 
statute  will  be  construed  as  remain- 
ing an  exception  to  its  terms,  un- 
less It  is  repealed  in  express  words 
or  by  necessary  Implication.  *-  * n. 

The  Supreme  Court  of  Missouri  in  the  case  of 
State  vs.  Imhoff,  291  Mo.  603,  l.c.  617,  on  this  ques 
tlon  saidi 

* * he  have  said,  not  once,  but  a 
number  of  times,  that  where  there  are 


Honorable  H.  G,  Shaffner  -7- 


two  acts  and  the  provisions  of  one 
have  special  application  to  a par- 
ticular subject  and  the  other  is 
general  in  its  terms  and  if  stand- 
ing alone  would  include  the  same 
matter  and  thus  conflict  with  the 
special  act*  then  the  latter  must 
be  construed  as  excepted  out  of 
the  provisions  of  the  general  act, 
and  hence  not  affected  by  the  en- 
actment of  the  latter.  •>>  •»  * 


Our  Supreme  Court  in  the  case  of  State  vs. 
Fidelity  2s  Deposit  Company,  296  Mo.  614,  l.c.  626, 
on  the  same  principle  of  law  again  said: 


•Where  there  is  one  statute  deal- 
ing with  a subject  in  general  and 
comprehensive  terms  and  another 
dealing  with  a part  of  the  same 
subject  In  a moxje  minute  and  de- 
finite way,  the  two  should  be  read 
together  and  harmonized,  if  pos- 
sible, with  a view  to  giving  effect 
to  a consistent  legislative  policy; 
but  to  the  extent  of  any  necessary 
repugnancy  between  them,  the  special 
will  prevail  over  the  general  statute. 
Where  the  special  statute  Is  later, 
it  will  be  regarded  as  an  exception 
to,  or  qualification  of,  the  prior 
general  one;  and  where  the  general 
act  is  later,  the  special  will  be 
construed  as  remaining  an  exception 
to  its  terms,  unless  It  is  repealed 
in  express  words  or  by  necessary 
impli6ation.  ’ # * ”, 


_ , There  is  no  conflict  or  repugnancy  between 

Senate  Bill  *'196  and  Section  7942,  Laws  of  Missouri, 
1941,  pages  671,  672,  Section  7943  or  Section  5690, 
iv.S.  Mo.  1939,  They  should  be  read  together  to  give 
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effect  to  the-  first  said  three  sections  as  a special 
law  and  the  last.  Senate  Bill  #196  as  a general  law 
on  the  same  subject.  Neither  is  there  any  repeal  by 
implication  in  the  enactment  of  Senate  Bill  #196  of 
the  terms  and  provisions  for  appeal  and  review  of  the 
actions  of  the  Board  of  Appeals  as  an  administrative 
body  created  by  said  Section  7942,  Laws  of  Missouri, 
1941,  pages  671,  672,  or  Section  7945,  or  Section 
5690,  ii.S.  Mo.  1939. 

59  C.J,  on  this  subject,  page  912,  states 
the  rule  as  follows: 

"*  * * Obviously,  there  is  no  im- 
plied repeal  on  the  ground  of  in- 
consistency or  repugnancy  where 
there  is  no  conflict,  antagonism, 
inconsistency,  or  repugnancy  be- 
tween the  acts  in  question,  as  where 
the  later  act  is  merely  affirmative, 
cumulative,  or- auxiliary,  # * * ". 

v , i 

The  Supreme  Court  of  Missouri  in  giving  effect 
to  the  rule  hereinabove  stated  in  Corpus  Juris,  in  the 
case  of  State  vs.  Piala,  47  Mo.  310,  said:  {l.c.  320): 

"Repeals  by  implication  are  not 
favored.  The  rule  in  this  State 
may  be  regarded  as  settled  that 
a general  statute,  although  in- 
consistent with  the  provisions 
of  a prior  law,  will  not  repeal 
the  latter  unless  there  is  some- 
thing in  the  general  law,  or  in 
the  course  of  legislation  upon 
its  subject-matter,  that  makes 
it  manifest  that  the  Legislature 
contemplated  and  intended  a re- 
peal. * -Jc-  ■i'f  ", 

Our  Supreme  Court  again  considering  the  same 
rule  and  principle  of  law,  in  the  case  of  State  vs. 
Buder,  315  Mo,  791,  l.c.  797,  again  affirmed  the  same 
rule  by  saying: 

ft  The  repeal  of  statutes  by 
implication  is  not  favored  by  the 
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courts,  and  the  presumption  is 
. always  against  the  intention  to 
•>  repeal  where  express  terms  are 

not  used.  To  justify  the  pre- 
sumption of  an  intention  to  ap- 
peal one  statute  by  another, 
either  the  two  statutes  must  be 
irreconcilable,  or  the  intent 
to  effect  a repeal  must  be  other- 
wise clearly  expressed.  # *•  ", 

A.  repeal  by  implication  may  only  be  effected  when  ab 
solutely  necessary. 

This  was  the  holding  by  our  Supreme  Court  in 
the  case  of  White  vs.  Creenway  et  al.,  303  Mo.  691, 
l.c.  697,  698,  where  the  Court  held  as  follows: 

"A  repeal  occurs  by  implication 
only  when  necessity  demands  it. 

(State  ex  r-el.  v.  Wells,  210  Mo. 
l.c.  620}  Manker  v.  Faulhaber, 

94  Mo.  440}  26  Cyc,  pp.  1073-1077.) 

The  opinion  in  the  Wells  Case 
quotes  from  a textbook, as  follows: 

"'A  repeal  by  implication  must  be  by 
necessary  implication.  It  is  not 
sufficient  to  establish  that  the 
subsequent  law  or  laws  cover  some, 
or  even  all,  of  the  cases  provided 
for  by  it;  for  they  may  be  merely 
affirmative  or  cumulative,  or  aux- 
iliary. But  there  must  be  a posi- 
tive repugnancy  between  the  pro- 
visions of  the  new  law  and  those 
of  the  old}  and  even  then  the  old 
law  is  repealed  by  implication  only 
pro  tanto,  to  the  extent  of  the  re- 
pugnancy*' (Anderson's  Law  Diet., 
p.  879.) 

"In  the  Manker  Case  it  was  said  that 
before  a later  act  could  repeal  a 
former,  ’the  two  acts  must  be  ir- 
reconcilably inconsistent,'  or  it 
must,  appear  that  the  Legislature 
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Intended  by  the  act  to  proscribe  the 
only  rule  that  would  govern  in  the 
case  * M 

Our  Supreme  Court  expressed  its  continued 
adherence  to  the  support  of  the  rule  that  a repeal 
of  one  statute  by  implication,  by  the  enactment  by 
another  statute,  must  be  a necessity,  in  the  case 
of  State  vs*  Wells,  210  Mo*  601,  l.c.  620,  when  it 
said: 

fA  repeal  by  implication  must 
be  by  necessary  implication*  It  is 
not  sufficient  to  establish  that  the 
subsequent  law  or  laws  cover  some, 
or  even  all,  of  the  cases  provided 
for  by  it;  for  they  may  be  merely  af- 
firmative, or  cumulative,  or  auxiliary. 

But  there  must  be  a positive  repug- 
nancy between  the  provisions  of  the 
new  law  and  those  of  the  old;  and  even 
then  the  old  law  is  repealed  by  im- 
plication only  pro  tanto,  to  the  ex- 
tent of  the  repugnancy.  * •};■  * # " . 

Vie  must  then  conclude  that  if  Section  7942, 

Laws  of  Missouri,  1941,  pages  671,  672,  together  with 
Sections  7943  and  5690,  R.S.  Mo,  1939,  provide  a com- 
plete and  adequate  plan  of  appeal  in,  and  review  of, 
the  actions  of  the  Commissioner  of  Finance,  and  the 
Board  of  Appeals,  composed  of  the  Governor,  the  At- 
torney General  and  the  State  Treasurer  of  the  State 
of  Missouri,  in  the  matter  of  the  incorporation,  or 
refusal  to  permit  the  incorporation,  of  banks.  Senate 
Bill  #196  does  not  in  any  way  affect  the  actions  of 
the  State  officers  named  or  the  validity  of  the  said 
statutes  authorizing  and  providing  for  the  exercise 
of  such  administrative  duties  and  functions. 

We  believe  that  Senate  Bill  #196  is  supple- 
mentary to  and  in  aid  of  Section  7942,  Laws  of  Missouri, 
1941,  pages  671,  672,  and  Sections  7943  and  5690,  R.S. 
Mo.  1939,  and  is  not  in  conflict  therewith.  Senate 
Bill  #196  does  not  have  any  effect  or  bearing  upon  the 
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above  quoted  Sections  of  law  of  1941,  or  the  Revised 
Statutes  of  Missouri,  1939,  on  the  subject  matter  of 
this  inquiry,  because  said  Sections  provide  for  a com- 
plete plan  of  appeal  and  review  of  matters  concerning 
the  incorporation  of  banks. 

Since  Section  10(a)  of  Senate  Bill  #196  spe- 
cifically exempts  such  administrative  bodies  where 
there  were  provisions  by  law  for  appeal  and  review 
when  said  Senate  Bill  #196  was  enacted,  the  duties 
and  functions  of  said  Board  of  Appeals  in  bank  in- 
corporation proceedings  are  not  affected  in  any  man- 
ner whatsoever  by  the  terms  of  said  Bill. 

CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Depart- 
ment that: 

1)  Senate  Bill  #196  recently  passed  by  the 
Legislature,  has  no  bearing  upon,  nor  does  it  in  any- 
wise interfere  with  the  functions  and  duties  of  the 
Board  of  Appeals  consisting  of  the  Governor,  the  At- 
torney General  and  the  State  Treasurer,  in  matters  of 
the  Incorporation  of  banks  as  provided  for  in 'Section 
7942  and  Section  7943,  R.S.  Mo.  1939. 

2)  There  Is  no  amendment  of  any  kind  in  our 
statutes  changing  or  interfering  with  the  duties  of 
said  Board  of  Appeals  as  provided  in  said  last  number- 
ed sections  of  R.L.  Mo.  1939. 


Respectfully  submitted. 


APPROVED: 


GEORGE  W,  CROWLEY 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


TAXATION:  So heme  of  taxation  of  national  and  domestic  banking 

corporations  provided  in  House  Bill  No.  888  is  in 
lieu  of  all-  other  taxes  which  might  be  imposed  upon  ' 
the  tangible  and  intangible  personal  property  of  such 
corporations. 


April  30,  1946 
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IT  o a oo ut  ing  ; 1 1 or n ey 
Adair  bounty 
Kirksville,  Missouri 


Near  ,3irs 


Reference  is  made  to  your  letter  of  recent  date,  re- 
questing an  official  opinion  of  this  office,  and  reading  as 

follows: 

"I  see  by  the  .morning  paper  that  House 
Bill  No,  888  has  been  passed,  by  the  House 
and  signed  by  the  Governor. 

” auction  11  provisos  ’l't  is  the  purpose 
and  intent  of  the  General  Assembly  to  sub- 
stitute the  tux  provided  by  this  Act  for 
the  tax  on  bank  shares  which  was  imposed 
by  Paction  10959 , Revised  8tutut.es  of  ds- 
souri,  1959,  and  for  all  taxes  on  all 
tangible  and  intangible  personal  property 
of  all  banking  institutions  subject  to  the 
provisions  of  this  Act.,  and  for  all  prop- 
er! taxes  on  the- shares  of  such  banking 
institutions' . 

”,  query.  Should  tangible  personal  property 
of  banking  institutions  such  as  fixtures 
be  Inducted  in  the  assessment  lists  that 
they  are  to  return  to  the  County  Assessor 
at  this  time Vc 

House  Bill  No.  880’,  referred  to  by  you  in  your 
inquiry,  was  signed  by  the  Governor  on  the  85rd  du.y 
1946,  It  does  not  become  operative,  however,  until 
1946,  as  is  provided  by  Auction  15  of  the  ret. 


letter  of 
of  April, 
July  1, 
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The  rule  with  respect  to  the- construction  or  statutory 
enactments  has  been  declared  by  the  Gupreme  Court  of  Missouri 
in  the  case  of  American.  Bridge  Co,  v , Smith,  179  J,  W*  ( gel) 
12,  1,  c,  15,  from  which. wo  onoto: 

'•’The  primary  rule  of  construction  of  stat- 
utes is  to  ascertain  the  lawmakers'  intent, 
from  the  words  used  if  possible;  and  to  put 
upon  the  language  of  the  Legislature,  hon- 
estly ana  faithfully,  its  plain  and  ration- 
al moaning  and  to  promote  its  object,  and 
"the  manifest  purpose  of  the  statute,  con- 
sidered, historically,”  is  properly  given 
consideration. * Cummins  v.  Kansas  0 ity 
Public  Corvico  Go.,  534  Mo.  672,  66  G.  W. . 

21  920,  925;  mrtophone  Corporation  v. 

Coale,  345  Mo.  344,  133  ,3.  W.  2d  343," 

In  accordance  with  this  rule,  we  think  it  might  bo  well 
to  examine  the  historical  background  of  geo t ion  10959,  It.  S. 
Mo.  1939,  which  is  referred  to  in  lection  11  of  House  Bill 
No,  888,  Such  statute  reads,  in  part,  as  follows; 

u a Hi  * Persons  owning  shares  of  stock  in 
banks,  or  in  joint  stock  institutions  or 
associations  doing  a banking  business,  shall 
not  be  required  to  deliver  to  the  assessor 
a list  thereof,  but  the  president  or  other 
chief  officer  of  such  corporation,  institution 
or  association  shall,  under  oath,  deliver  to 
one  assessor  a.  Irsc  ox  all  snares  of  stock 
held,  therein,  and  the  face  value  thereof,  the 
value  of  all  real  estate,  if  any,  represented 
by.  such  shares  of  stock,  together  with  all 
reserved  funds,  undivided  profits,  premiums 
or  earnings  and  all  other  values  belonging  to 
such  corporation,  compahy,  Institution  or  as- 
sociation; and  such  shares,  reserved  funds, 
undivided,  profits,  premiums  or  earnings  and 
all  other  values  so  listed  to  tho  assessor 
shall  bo  valued  and  assessed  as  other  prop- 
erty at  their  true  value  in  money,  less  tho 
value  of  real  estate,  if  any,  represented  by 
such  shares  of  stock,  loss,  also,  the  value 
of  stock  in  other , corporations  held  by  such 
bank  or  joint  stock  institution  or  associa- 
tion doing  a banking  business:  Provided , how- 
ever, that  no  deduction  shall  be” allowed  on 
account  of  stock  in  any  one  manufacturing  or 
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business,  company  in  excess  of  forty  per 
cent  of  the  capital,  surplus  ana  undivided 
profits  of  such  bonk  or  joint  stock  insti- 
tution or  association  doing  a banking  busi- 
ness. Private  bankers,  brokers,  money 
brokers  and,  exchange  dealers  shall  make 
like  returns  and  be  assessed  and  taxed  there- 
on in  like  manner  as  hereinbefore  provided: 

ip  >!■:  o-  tt 


• In  construing  a prior  enaotmont  of  this  statute,  which 
appeared  as  i-i action  12775,  k,  1.  Mo,  1919,  the  uuprome  Court 
of  Missouri  said  in  estate  ox  rel.  v.  G-eliher  and  Jtato  ex  rel. 
v.  Same  (combined  cases),  5 8.  8,  (2d)  40,  1.  u.  43: 

"The  history,  development,  and  purpose  of 
the  foregoing  legislation,  federal  and 
state,,  respecting  the  assessment  and  taxa- 
tion of  shares  of  the  capital  stock  of  bunk- 
ing corporations,  nets  been  thoroughly  and 
exhaustively  reviewed  in  the  prior  decisions 
of  this  court,  citato  ox  rel.  Miller  v, 

Ohryack,  179  Mo*  424,  78  8.  Vv.  808;  Otate 
ex  rel.  Kooln  v.  Lessor,  2o7  Mo.  310,  826; 

141  8.  V/*  888;  at,  to  ex  rol*  Campbell  v. 

Brink  op* , 80o  mo . g9  6 , ln8  i j « a . 8m ; si>abo 
ex  rol.  Johnson  v*  Bud  or , 2Q5  Mo.  63,  24-2 
8,  ■,/*  979;  ot..,,te  ex  rol.  Orr  v.  iJuuer , 306 
Mo.  237,  £71  8*  ...  308,  39  A*  L.  k.  1199. 

"In  state  ex  rol.  Miller  v»  Jhry.aek,  supra, 
Marshall,  J . , speaking  for  this  division  of 
this  court,  in  discussing  the  purpose  and, 
indent  oi  our  soato  soaoute  a,x  ox*osu.  10. , said 
(179  Mo.  loo.  cit.  440  (76  8.  8.  612)): 


"’The  conclusion  is  inevitable  that  the  true 
meaning  of  tlio  act  of  1895  (now  section  12775, 
R,  8.  Mo.  1919)  is,  that  the  real  estate  shall 
bo  assessed  ag&inst  the  (bank)  corporation, 
the  personal  property  of  tile  c orporatlon  shall 
not  bo  LI  G S O 3 3 UCl  LI  t all , and  the  shares  'of' 
stock  shall  bo  assossod  in  the  names  of  tho 
shareholders.  Thus  tho  domestic  (bank)  cor- 
porations anu  the  national  banks  are  put  on 
the  same  basis',  there  is  no  discrimination 
and  tne  letter  unci  form  and  substance  -of ' the 
power  conferred  by  the  federal  statute  ere 
observed.  The  bank  in  question  is  a domestic 
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bank,  but  the 'law  is  the  same  as  to  it 
that  it  is  us  to  national  bunks.  After  the 
assessment  is  thus  made  against  the  shares 
of  stock  in  the  names  of  the  shareholders, 
it  is  legal  to  make  the  bank  pay  the  tax 
and  recover  it  from  the  stockholders.  Sec- 
tion 9155,  R.  3.  1899;  First  National  Bank 
v,  C ommonwaalth , 9 Wall.  ‘353  (19  L.  ,;!d.  701); 
Aberdeen  Bank  (First  Nat.  Bank)  v.  Chehalis 
Co.,  166  U.  3.  440,  17  3.  Gt.  629,  41  L.  M. 
1069),’  (Parentheses  ours.) 

"In  State  ex  rel.  Orr  v.  Buder,  308  Mo,  £57, 
244,  271  8.  W.  508,  509,(39  A.L.R,  1199), 
White,  J, , speaking  for  this  court,  in  bano , 
said: 


M 1 Section  12775,  Revised  Statutes  1919,  for 
the  purpose  of  taxation,  divides  corporations 
into  two  classes;  it  provides  that  "the  prop-, 
erty  of  manufacturing  companies  and  other 
corporations  named  in  article  VII,  Chapter 
90,  * * * shall  be  assessed  and  taxed  as  such 
companies  or  corporations  in  their  corporate 
names,"  It  then  provides  that  banks  and  • 
other  institutions  doing  a banicing  business 
shall  list  to  the  assessor  all  shares  held 
therein  at  their  face  value,  and  the  value 
of  the  real  estate  represented  by  such  shares 
of  stock,  and  "all  other  values",  belonging 
to  such  corporation.  Tlio  real  estate  owned 
by  such  corporation  is  assessed  to  the  corpo- 
ration, and  "all  other  values"  so  listed  are 
valued  at  their  "true  money  value",  as  the 
values  represented  by  such  shares  of  stock, 
for  the  purpose  of  taxing  them.  The  tux  on 
suoh  shares  is  first  paid  by  the  corporation 
which  is  reimbursed  by  the  shareholders.  Thus 
the  shares  in  (the)  corporations  first  men- 
tioned are  not  taxed,  but  the  corporations  pay 
the  tax  on  all  taxable  property  held  by  them. 
The  tax  on  shares  of  stock  in  banks,  and  in  as 
sociations  doing  banking  business,  is  paid  by 
the  shareholders.  Under  an  Act  of  Congress, 
a state  is  authorized  to  tax  the  shares  in  na- 
tional bunks  at  their  aotual  value.  Van  Allen 
v.  Assessors,  3 Wall.  573  (18  L.  Ud.  229); 
State  ex  rel.  v.  Shryack,  179  Mo,  1.  c.  (loc, 
cit.)  459  (78  8.  VJ,  808);  State  ex  rel.  v. 
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Leaser,  <237  Mo.  1.  o.  (loc.  oit.)  326  (141 
3,  W,  888).  Under  the  authority  of  that 
not  of  Congress,  section  12773,  Revised 
Statutes  (Mo,)  1919,  provides  for  taxing 
shares  of  stoolc  in  a bank,  or  an  associa- 
tion doing  banking  business,  in  the  manner 
ment i oned . ’ " ( Ernpha sis  ours.) 

Examining  House  Bill  Wo.  888  in  connection  with  this 
previous  construction  plaoed  upon  Section  10939,  R.  8.  Mo. 
1939,,  referred  to  in  the  Act  itself,  we  discover  a close 
similarity.  The  more  important  changes  are  simply  to  re- 
quire the  filing  of  the  return  of  taxable,  property,  with  the 
director  of  revenue  rather  than  with  the  local  assessor, 
and  the  enactment  of  some  additional  clarification  matters 
relating  to  the  computation  of  income  and  the  allowance  of 
deductions.  We  reach  the  conclusion  that  the  intent  and 
purpose  of  the  Act  was  simply  to  transfer  from  the  local  as- 
sessor to  the  director  of  revenue  the  duties  Imposed  with 
respeot  to  the  assessment  of  the  corporation  owned  property 
and  to  specifically  enumerate  items  of  income  and  of  deduc- 
tions which  might  be  charged  thereagainst  in  order  to  deter- 
mine the  proper  valuation  for  imposition  of  the  tax.  No 
substantial  change  appears  With  respeot  to  the  method  of 
computing  the  tax  itself,  and  with  respeot  to  the  tangible 
and  intangible  personal  property  owned  by  the  corporation 
the  statement  found  in  Section  11  of  House  Bill  No.  888  is 
but  declaratory  of  what  had  been  the  la w for  many  years,  as 
exemplified  in  the  G-ehner  case,  cited  supra,  3aid  Beotion 
11  has  been  quo tea  by  you  verbatim  in  your  letter  of  inquiry 
and  is  not  set  out  herein  again. 

CON CLUB ION 

In  the'  promises,  we  are  of  the  opinion  that  the  tangible 
personal  property  of  either  domestic  or  national  banking  in- 
stitutions is  not  to  be  included  in  the  assessment  lists  to 
be  returned  to  the  county  assessor,  in  view  of  the  declaration 
of  the  General  Assembly,  found  in  Beotion  11  of  House  Bill  No. 
88Q,  that  the  tax  imposed  under  other  sections  of  such  Bill 
is  to  bo  in  substitution  of  ’’all  taxes  oh  all  tangible  and  In- 
tangible personal  property  of  all  bunking  institutions  subject 
to  the  provisions  of  this  net.” 

. Respectfully  submitted,  . 


WILL  F.  BERRY,  Jr. 

APPROVED:  Assistant  Attorney  General 


Tnr,  TaYLOR 
Attorney  General 
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STATE  PURCHASING  AGENT:  The  State  Purchasing  Agent  may  execute  a 
CONSTITUTIONAL  LAW:  lease  of  real  property  for  the  Unemploy- 

ment Compensation  Commission  of  Missouri 
for  a period  of  time  which  exceeds  two 
years,  provided  that  the  terms  of  the 
lease  called  for  payment  of  rent  for  the 
whole  period  within  the  appropriation 
period  in  which  the  lease  is  executed. 

February  4,  19^6  OPINION  NO.  83 


Mr.  William  L.  Smith 
Purchasing  Agent 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Smith: 

This  will  acknowledge  receipt  of  your  letter  of  recent  date 
in  which  you  requested  an  opinion  of  this  department  regarding 
your  authority  to  execute  a lease  of  real  property  for  the  Un- 
employment Compensation  Commission  of  Missouri.  As  we  read 
your  letter  the  questions  presented  are  as  follows: 

(1)  Is  the  State  Purchasing  Agent  limited  to 
a one  year  fiscal  period  in  executing  a lease 
of  real  property  for  the  Unemployment  Compen- 
sation Commission  of  Missouri? 

(2)  Is  the  State  Purchasing  Agent  authorized 
by  law  to  execute  a lease  of  real  property  for 
the  Unemployment  Compensation  Commission  of 
Missouri,  the  terms  of  which  provide  for  the 
payment  of  rent  by  the  Conservation  Commission 
at  stated  intervals  extending  beyond  the  ap- 
propriation period  within  which  the  lease  was 
executed? 

(3)  Is  the  State  Purchasing  Agent  authorized 
by  law  to  execute  a lease  of  real  property  for 
the  Unemployment  Compensation  Commission  of 
Missouri,  the  terms  of  which  provide  for  the 
payment  of  rent  in  a lump  sum  during  the  ap- 
propriation period  within  which  the  lease  was 
executed,  when  such  lease  is  for  a longer 
period  than  said  appropriation  period? 

Section  23,  Article  IV,  Constitution  of  19^5,  reads  as 
follows : 


FILED 
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"The  fiscal  year  of  the  state  and  all  its 
agencies  shall  be  the  twelve  months  begin- 
ning on  the  first  day  of  July  in  each  year. 
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The  general  assembly  shall  make  appropriations 
for  one  or  two  fiscal  years,  and  the  63rd  Gen- 
eral Assembly  shall  also  make  appropriations 
for  the  six  months  ending  June  30,  1945-  Every 
appropriation  law  shall  distinctly  specify  the 
amount  and  purpose  of  the  appropriation  without 
reference  to  any  other  law  to  fix  the  amount 
or  purpose." 

This  section  of  the  Constitution  of  19^5  gives  the  General 
Assembly  the  right  to  make  appropriation  for  either  one  or  two  fiscal 
years.  The  fiscal  year  of  the  state  is,  by  the  same  section,  fixed 
as  the  twelve  months  period  beginning  on  the  first  day  of  July  in 
each  year.  The  Legislature  of  Missouri  thus  has  an  option  of  mak- 
ing appropriations  for  a period  of  two  years  beginning  on  the  first 
day  of  July  of  any  year,  instead  of  making  such  appropriation  for 
Only  one  year. 

Section  28,  Article  IV,  Constitution  of  19^5 > reads  as  follows: 

"No  money  shall  be  withdrawn  from  the  state 
treasury  except  by  warrant  drawn  in  accord- 
ance with  an  appropriation  made  by  law,  nor 
shall  any  obligation  for  the  payment  of  money 
be  incurred  unless  the  comptroller  certifies 
it  for  payment  and  the  state  auditor  certifies 
that  the  expenditure  is  within  the  purpose  of 
the  appropriation  and  that  there  is  in  the 
appropriation  an  unencumbered  balance  sufficient 
to  pay  it.  At  the  time  of  issuance  each  such 
certification  shall  be  entered  on  the  general 
accounting  books  as  an  encumbrance  on  the  ap- 
propriation. No  appropriation  shall  confer 
authority  to  incur  an  obligation  after  the 
termination  of  the  fiscal  period  to  which  it 
relates,  and  every  appropriation  shall  expire 
six  months  after  the  end  of  the  period  for  which 
made . " 

The  last  sentence  of  this  section  prohibits  the  incurring 
of  any  obligation,  which  is  to  be  paid  for  out  of  an  appropriation, 
after  the  fiscal  period  to  which  it  relates.  Since  the  Legislature 
may,  if  it  so  desires,  make  a two  year  appropriation,  the  State  Pur- 
chasing Agent  would  be  authorized  to  execute  a lease  for  a two  year 
period  if  the  Legislature  had  enacted  an  appropriation  for  a two  year 
period,  and  the  appropriation  bill  provided  for  the  payment  of  rents 
under  a lease  out  of  said  appropriation.  However,  if  the  appropriation 
out  of  which  said  rents  could  be  paid,  was  for  a period  of  one  year 
only,  the  State  Purchasing  Agent  could  not  execute  a lease  for  a period 
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of  more  than  one  year,  unless  the  entire  rent  was  to  be  paid  within 
the  one  year  appropriation  period.  (See  discussion  of  question  3, 
this  opinion.) 

Section  39,  Article  III,  Constitution  of  1945,  provides  in  part 
as  follows : 

"The  general  assembly  shall  not  have  powers: 

(4)  To  pay  or  to  authorize  the  payment  of  any  claim 
against  the  state  or  any  county  or  municipal  corpora- 
tion of  the  state  under  any  agreement  or  contract 
made  without  express  authority  of  law;  (Ibid.)" 

Under  the  above  section  the  State  Purchasing  Agent  would  not  be 
authorized  to  make  any  contract  without  express  authority  of  law. 

In  White  v.  Jones  (1944)  177  S.W.  (2d)  603,  352  Mo.  359,  the 
Supreme  Court  of  Missouri  had  before  it  the  question  of  the  validity 
of  a lease  executed  by  the  Board  of  Managers  of  the  State  Eleemosynary 
Institutions  and  the  State  Purchasing  Agent  for  eighty  acreas  of  land 
adjoining  State  Hospital  No.  3 at  Nevada,  Missouri.  The  lease  was  a 
six  year  lease  providing  for  an  annual  rental  of  $320.00  per  year, 
payable  on  or  before  June  10th  of  each  year.  The  lessor  brought  an 
action  for  damages  for  breach  of  a lease  agreement  and  for  a declara- 
tion of  rights  and  obligations  under  the  lease.  The  court  held  that 
the  state  was  not  liable  for  the  breach  of  any  of  the  agreements  in 
the  lease  which  created  obligations  accruing  after  the  two  year 
period  subsequent  to  the  passage  of  the  appropriation  act  under  which 
the  lease  was  made.  The  court  in  that  case  said:  (l.c.  606) 

"Section  48  of  Art.  4 of  the  Constitution  of  Mis- 
souri, relied  upon  by  appellants,  expressly  pro- 
hibits the  General  Assembly  from  authorizing  the 
payment  of  any  claim  hereafter  created  against  the 
state  under  any  agreement  or  contract  made  without 
express  authority  of  law  and  provides  that  all  such 
unauthorized  agreements  or  contracts  shall  be  null 
and  void.  While  Section  14590,  supra,  expressly 
authorized  the  state  purchasing  agent  to  negotiate 
leases,  there  is  no  express  authorization  for  him 
to  incur  obligations  for  rentals  or  otherwise  that 
will  fall  due  and  become  payable  after  the  lapse  of 
two  years  from  the  date  of  the  passage  of  the  ap- 
propriation out  of  which  said  indebtedness  is  to 
be  paid.  * * *" 

Section  48,  Article  IV,  Constituiton  of  1875,  referred  to  in 
White  v.  Jones  was  the  same  provision  which  we  find  in  Section  39(4) 
of  Article  III,  Constitution  of  1945* 

The  court  also  based  its  decision  on  Article  X,  Section  19  of 
the  Constitution  of  Missouri,  187 5 - The  court  said:  (l.c.  606) 
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»#  * * No  part  of  that  appropriation  was  intended  for 
the  rentals  or  other  obligations  accruing  more  than 
two  years  after  the  passage  of  the  appropriation 
act.  Article  10,  Section  19,  Constitution  of 
Mo.  There  was,  therefore,  no  appropriation  for 
these  subsequently  accruing  rentals,  nor  for 
any  obligations  subsequently  arising  under  Sec- 
tions 3 and  4 of  the  lease,  and  the  lease  in- 
curring these  obligations  was  wholly  unauthorized. 

Section  9265,  supra;  Chapter  105,  supra;  See, 
concurring  opinion.  State  ex  rel . St.  Joseph  Water 
Co.  v.  Geiger,  246  Mo.  74,  83,  93,  154  S.W. 

486;  L.R.A.  1916a,  1060." 

Article  X,  Section  19,  Constitution  of  1875,  referred  to  in 
the  opinion,  provided  that  no  money  should  be  paid  out  of  the 
treasury  more  than  two  years  after  the  passage  of  the  appropria- 
tion act  out  of  which  the  payment  was  to  be  made. 

The  only  difference  between  Section  19,  Article  X,  Constitu- 
tion of  1875  and  Section  28,  Article  IV,  Constitution  of  1945,  with 
regard  to  the  point  under  discussion,  is  that  the  latter  provides 
that  an  obligation  can  not  be  incurred  after  the  fiscal  period  to 
which  the  appropriation  relates,  instead  of  providing  that  the 
obligation  shall  not  be  incurred  after  a period  of  two  years  from 
the  passage  of  the  appropriation  act.  Therefore,  with  regard  to 
the  point  ruled  in  White  v.  Jones,  supra,  the  Constitutional  pro- 
vision under  which  that  case  was  decided  is  the  same  as  that  found 
in  Section  28,  Article  IV,  Constitution  1945. 

The  holding  of  the  court  in  the  White  case,  supra,  that  an 
appropriation  can  not  be  applied  to  years  other  than  those  for  which 
it  is  made,  was  also  held  in  State  ex  rel.  McGrath  v.  Seibert  (1890), 
103  Mo.  401,  State  ex  rel.  Missouri  State  Agriculture  v.  Holladay 
(1877),  64  Mo.  526,  and  State  ex  rel.  Broadwater  v.  Seibert  (1889), 

99  Mo.  122. 

The  White  case,  therefore,  makes  it  clear  that  (1)  the  State 
Purchasing  Agent  is  not  authorized  to  incur  obligations  for  rentals 
that  will  fall  due  and  become  payable  after  the  appropriation  act 
within  which  the  lease  was  executed;  (2)  that  an  appropriation  can 
not  be  used  for  rentals  accruing  after  the  appropriation  period 
within  which  the  lease  was  made. 

The  case  of  White  v.  Jones,  supra,  requires  a negative  answer 
to  the  second  question  raised  by  your  letter. 

The  question  which  remains  however,  is  that  of  whether  the 
State  Purchasing  Agent  could  make  a lease  for  a term  longer  than 
the  appropriation  period  within  which  the  lease  was  made  if  the 
payment  of  all  the  rent  was  to  be  made  within  that  period.  We  are 
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of  the  opinion  that  the  State  Purchasing  Agent  would  have  this 
right.  In  State  ex  rel.  St.  Joseph  Water  Co.  v.  Geiger  (1912), 

246  Mo.  74,  the  court  ruled  on  the  validity  of  a contract  to  supply 
water  to  State  Hospital  No.  2 at  St.  Joseph,  Missouri,  which  con- 
tract was  for  a period  of  ten  years  and  which  was  executed,  on  the 
part  of  the  state,  by  the  Board  of  Managers  of  the  State  Eleemosy- 
nary Institutions.  The  main  opinion  of  the  court  decided  the  case 
on  a ground  other  than  the  validity  of  the  ten  year  contract,  but 
a reading  of  the  opinion  indicated  that  the  court  felt  that  the 
contract  was  valid  in  its  inception  even  though  it  was  later  abro- 
gated by  an  inclusion  of  the  state  hospital  within  the  boundaries 
of  the  City  of  St.  Joseph.  The  concurring  opinion  of  Woodson,  J., 
however,  dealt  directly  with  the  question  of  the  validity  of  the 
ten  year  contract.  Judge  Woodson,  at  l.c.  100,  said: 

"We  are,  therefore,  of  the  opinion,  that 
the  eleemosynary  institutions  of  the  State 
are  public  corporations  and  are  embraced 
within  the  provisions  of  Sec.  12,  Art.  10 
of  the  Constitution,  and  that  the  con- 
tract made  and  entered  into,  by  and  be- 
tween the  water  company  and  the  board  of 
managers  of  Hospital  Number  2 was  valid 
when  made,  * * * *" 

The  Geiger  case,  supra,  was  reversed  in  State  ex  rel.  v. 

Eastin  (1917)  270  Mo.  193»  Insofar  as  it  dealt  with  the  abro- 
gation of  a contract  by  the  extension  of  city  limits  to  include 
the  State  Hospital  No.  2 at  St.  Joseph,  Missouri.  The  Eastin 
case  was  a case  in  which  the  facts  arose  out  of  the  same  trans- 
action as  that  dealt  with  in  State  ex  rel.  Geiger,  supra.  In 
the  Eastin  case  the  St.  Joseph  Water  Company  sued,  at  the  com- 
pletion of  their  contract  in  1915,  for  the  price  of  water  fur- 
nished from  1910  to  1915  to  State  Hospital  Number  2 at  the  rate 
of  ten  cents  per  one  thousand  gallons,  as  provided  in  the  con- 
tract with  the  Board  of  Managers  of  the  State  Eleemosynary 
Institutions,  which  was  held  in  the  Geiger  case  to  have  been 
abrogated  by  the  extension  of  the  St.  Joseph  city  limits.  The 
court  in  the  Eastin  case  held  that  the  Water  Company  was  en- 
titled to  be  paid  on  the  basis  of  their  contract  made  with  the 
Board  of  Managers.  They  thus  held  that  the  ten  year  contract 
was  a valid  contract.  The  court  said:  (l.c.  209) 

”*  * * We  are  only  holding  here  upon  the  case 
made,  that  the  contract  was  upon  its  face 
valid  and  binding  (State  ex  rel.  v.  Geiger, 

246  Mo.  l.c.  100),  and  that  it  was  not  ab- 
rogated by  the  ordinance  extending  the  city 
limits  of  the  city  of  St.  Joseph  so  as  to 
include  the  State  Hosptial  for  the  Insane, 
and  that  upon  the  admitted  allegations  of 
the  alternative  writ  the  demurrer  should 
have  been  overruled.  * * #" 
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The  same  sanction  of  long  term  contracts  made  by  officers  of 
the  state  government  is,  we  think,  found  in  Aslin  v.  Stoddard  County 
(1937)  106  S.W.  (2d)  472,  342  Mo.  148.  In  that  case  the  court 
approved  a contract  made  by  a county  court  for  the  hiring  of  a 
janitor  for  a number  of  years  which  exceeded  the  term  of  the  said 
county  court.  The  provision  of  the  statute,  under  which  the  court 
held  that  the  county  court  had  authority  to  make  such  a contract, 
provided  that  the  county  court  "shall  have  control  and  management 
of  the  property,  real  and  personal,  belonging  to  the  county" 

(Section  2078,  R.  S.  Mo.  1929,  M.R.S.A.  Section  2078,  p.  2658). 

This  provision  gives,  we  think,  no  more  authority  to  the  county 
court  with  regard  to  the  management  of  real  and  personal  property 
than  Section  14590,  R.  S.  Mo.  1939,  Mo.R.S.A.,  p.  706,  gives  to 
the  State  Purchasing  Agent  with  regard  to  the  right  to  lease  real 
property  for  departments  of  the  state  government.  With  reference 
to  the  authority  of  the  county  court  the  Supreme  Court  of  Missouri 
in  the  Aslin  case  said:  (l.c.  475) 

"*  * * This  express  authority  and  duty  carries 
with  it  the  necessarily  implied  authority  to 
employ  such  labor  and  service  as  may  reasonably 
be  requisite  in  order  to  effectuate  the  express 
power  granted.  * * *" 

Prom  the  foregoing  cases,  we  are  of  the  opinion,  that  the  third 
question  raised  by  your  letter  should  be  answered  in  the  affirmative. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  (1)  that  the 
Legislature  may  appropriate  money  for  a period  of  either  one  or  two 
years;  (2)  that  the  appropriation  period  referred  to  in  section  28 
of  Article  IV,  Constitution  of  1945,  means  the  fiscal  period  of  one 
or  two  fiscal  years  as  designated  by  the  General  Assembly  in  the  ap- 
propriation act;  (3)  that  the  State  Purchasing  Agent  is  unauthorized 
to  execute  a lease  of  real  property  for  the  Unemployment  Compensation 
Commission  of  Missouri,  the  terms  of  which  provide  for  the  payment 
of  rent  by  the  Conservation  Commission  at  intervals  which  extend  beyond 
the  appropriation  period  within  which  the  lease  was  executed;  (4)  that, 
in  such  case,  the  lease  would  be  binding  upon  the  Commission  only  to 
the  extent  of  the  rental  payments  which  came  due  within  the  appropria- 
tion period;  (5)  that  the  State  Purchasing  Agent  is  authorized  to 
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execute  a lease  of  real  property  for  the  Unemployment  Compensation 
Commission  of  Missouri,  the  terms  of  which  lease  provide  for  the 
entire  rent  in  a lump  sum  during  the  appropriation  period  within 
which  the  lease  is  executed,  even  though  the  lease  is  for  a rental 
period  extending  beyond  the  end  of  the  appropriation  period  within 
which  the  lease  was  executed. 


Respectfully  submitted. 


SMITH  N.  CROWE,  Jr. 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 


SNC : dc 


COUNTIES:  There is  no  reason  nor  authority  for  the  county 

court  to  take  out  liability  insurance  on  the  em- 
COUNTY  COURTS:  ployees  of  the  county  who  work  on  the  public  roads 

of  the  county. 


Piled:  #83 


February  14,  1946 


Honorable  J.  P.  Smith 
Prosecuting  Attorney 
Webster  County 
Marshfield,  Missouri 

Dear  Mr.  Smith: 

This  will  acknowledge  receipt  of  your  letter  of  recent 
date  in  which  you  request  an  opinion  of  this  department  as 
to  whether  or  not  the  county  court  of  Webster  County  can 
purchase  liability  insurance  covering  injury  or  death  to 
employees  working  on  the  public  roads  of  the  county.  We  are 
of  the  opinion  that  your  letter  raises  two  questions: 

(1)  Is  the  county  authorized  to  purchase  such 
liability  insurance? 

(2)  Is  there  any  need  for  the  county  to  purchase 
said  insurance? 

Under  date  of  May  9>  1939*  this  department  issued  an 
opinion  to  Honorable  John  W.  Mitchell,  Assistant  Prosecuting 
Attorney  of  Buchanan  County,  Missouri,  in  which  the  questions 
presented  by  your  letter  were  ruled  upon.  We  are  of  the 
opinion  that  this  1939  opinion  correctly  states  the  law  and 
we  are  in  accord  with  the  conclusion  of  that  opinion.  We 
enclose  a copy  of  said  opinion  for  your  examination, 

A diligent  search  of  the  Missouri  statutes,  as  they  ap- 
pear at  the  present  date,  reveals  no  authority  by  which  the 
county  court  of  a county  may  undertake  to  purchase  liability 
insurance  other  than  Section  3713  of  the  Missouri  Workmen1 s 
Compensation  Act  (said  Act  is  discussed  later  in  this  opinion). 

Furthermore,  in  a search  for  law  relative  to  question 
one  as  set  out  above  in  this  opinion,  we  find  the  case  of 
Hartford  Accident  Indemnity  v.  Wainscott  (1933)  19  Pac.  (2d) 
328.  This  case  dealt  with  the  question  of  whether  or  not  a 
county  could  purchase  liability  insurance  to  protect  it  a- 
gainst  claims  for  injury  to  persons  or  property  attributable 
to  the  negligence  of  the  county  or  its  agents.  In  that  case 
the  insurance  contract  protected  the  county  against  liabil- 
ity for  property  damages  or  personal  injury  to  its  employees 
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or  others  occasioned  by  the  operation  of  a fleet  of  motor 
vehicles  owned  by  the  county.  The  contract  also  provided 
that,  where  the  automobile  was  used  for  " ’pleasure  and  busine 
or  ’commercial’  purposes",  the  policy  should  be  extended 
to  cover  as  additional  assured,  "any  person  or  persons 
while  riding  in  or  legally  operating  any  such  automobile 
and  any  person,  firm  or  corporation  legally  responsible  for 
the  operation  thereof  (excepting  always,  a public  garage, 
automobile  repair  shop  and/or  sales  agency  and/or  service 
station,  and  the  proprietors,  agents,  or  employees  thereof), 
provided  such  use  or  operation  is  with  the  permission  of  the 
named  assured  or,  if  the  named  assured  is  an  individual, 
with  the  permission  of  an  adult  member  of  the  assured’s 
household,  other  than  a chauffeur  or  domestic  servant" 

(1.  c.  329). 

The  court  said:  (l.  c.  330) 

"(2)  The  second  and,  indeed,  the  vital  ques- 
tion in  the  case  is  whether  or  not  there  was 
any  authority  of  law  whatever  for  the  payment 
of  money  out  of  the  treasury  of  Maricopa  county 
for  public  liability  or  property  damage  in- 
surance as  defined  in  the  policy  on  motor  ve- 
hicles owned  by  the  county.  It  is  contended 
by  plaintiff,  and,  indeed,  admitted  by  defen- 
dant, that  neither  the  state  nor  any  political 
subdivision  thereof,  which  last  term  obviously 
includes  counties,  is  liable  for  the  neg- 
ligence of  its  agents  when  such  agents  are  en- 
gaged in  a governmental  function.  * * * *" 

In  answering  its  own  question  the  court  stated  that  a 
county  is  the  local  subdivision  of  a State  or  territory, 
possessing  only  such  powers  as  the  state  gives  it,  and  that 
it  can  incur  no  liabilities  except  in  pursuance  of  law 
(3L.  c.  330).  The  court  further  held  that  the  use  of  the 
trucks  by  the  County  of  Maricopa  was  for  a governmental  pur- 
pose and  not  a private  purpose,  and,  therefore,  the  facts  in 
that  case  would  not  bring  the  case  within  the  exception  to  the 
general  rule  that  counties  are  not  liable  for  negligence  of 
its  agents,  the  exception  being  that  they  may  be  liable  where 
they  are  engaged  in  a non-governmental  function. 

The  court  said:  (l.  c.  331) 

"(10)  But,  say  defendants,  even  though  the 
county  would  under  no  circumstances  be  lia- 
ble itself  for  the  use  of  the  motor  vehicles 
in  question,  and  therefore  not  authorized  to 
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purchase  Insurance  which  protected  only  it 
against  a liability  which  did  not  exist,  the 
provisions  of  the  policies  in  question  also 
protect  its  employees  against  liability  for 
torts  committed  by  them  while  using  county 
property.  So  far  as  actual  injury  to  the 
employees  of  the  county  themselves  is  con- 
cerned, they  are  protected  fully  by  the  Work- 
men’s Compensation  Law  (Rev.  Code  1928,  Sec. 

1391  et  seq.).  We  think  it  is  going  too  far 
to  say  that  the  county  is  authorized  to  in- 
sure any  of  its  employees  against  liability 
to  others  for  their  own  wrongful  conduct." 

The  court  thus  held  that  the  county  was  not  authorized  to 
purchase  insurance  which  protected  it  only  against  a liability 
that  did  not  exist.  It  will  be  noted  that  that  part  of  the 
above  quotation  which  deals  with  injuries  to  employees  of  the 
county  refers  to  the  contention  of  the  defendant  that  the  in- 
surance contract  provided  that  the  employees  themselves  were 
to  be  additional  assured.  This  situation  is,  of  course, 
different  from  that  which  we  are  discussing  in  this  opinion 
for  the  reason  that  we  are  here  dealing  only  with  the  question 
of  the  protection  of  the  county  itself.  Therefore,  the  in- 
jection of  this  matter  into  the  opinion  of  the  Arizona  court 
does  not  change  the  holding  of  the  court  with  regard  to  the 
question  presented  by  your  letter,  i.e.,  that  a county  is  not 
authorized  to  purchase  insurance  protecting  it  only  against  a 
non-existent  liability. 

We  are,  therefore,  of  the  opinion  that  the  first  question 
must  be  answered  in  the  negative. 

An  additional  aspect  of  this  entire  question  of  the  pur- 
chase of  liability  insurance  by  the  county  is  that  of  whether 
there  is  any  need  for  such  insurance.  We  refer  you  to  our 
1939  opinion  in  this  regard.  That  opinion  cites  cases  show- 
ing that  a county  is  a territorial  subdivision  of  the  state 
and  that  its  powers,  duties  and  functions  are  derived  from 
the  state.  Further  cases  in  this  regard  are  McClellan  v. 

City  of  St.  Louis  (1943)  170  S.  W.  (2d)  131,  and  Zoll  v.  St. 
Louis  County  (1938)  124  S.  W.  (2d)  1168,  343  Mo.  1031.  The 
1939  opinion  also  cites  cases  showing  that  the  county  is  not 
liable  in  tort  for  the  negligence  of  its  agents  or  officers. 
The  case  of  Cassidy  v.  City  of  St.  Joseph,  247  Mo.  197,  was 
a case  in  which  the  plaintiff  was  suing  for  damages  for  the 
death  of  her  husband,  an  employee  of  the  city.  The  Supreme 
Court  of  Missouri  reversed  an  order  of  the  Circuit  Court 
granting  a new  trial  after  a verdict  for  the  defendant  city. 
The  decision  was  based  on  the  non-liability  of  the  city  in 
tort  and  the  court,  in  discussing  the  rule,  mentioned  counties 
and  other  political  subdivisions,  as  well  as  cities,  as  being 
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included  within  it.  This  case  shows  the  rule  is  just  as  ap- 
plicable where  the  injury  or  death  of  an  employee  is  involved 
as  Where  the  injury  or  death  is  to  one  not  employed  by  the 
political  subdivision.  Recent  cases  have  reiterated  the 
proposition  regarding  the  liability  of  counties  in  tort. 

In  Zoll  v.  St.  Louis  County,  supra,  the  court  said: 

(l.c.  1040) 

"The  courts  of  this  State  have  consistent- 
ly held  that*  absent  consent  of  the  State, 
its  agencies  cannot  be  sued  in  damages  from 
whatever  source  caused,  except  when  acting 
in  a private  or  proprietary  capacity  as 
was  the  case  in  Hannon  v.  St.  Louis  County, 
supra . " 

In  Todd  v.  Curators  of  Mo.  University  (1940)  147  S.  W. 
(2d)  IO63,  347  Mo.  460,  the  court  said:  (l.c.  464) 

"(2)  In  the  absence  of  express  statutory 
provision,  a public  corporation  or  quasi 
corporation,  performing  governmental  func- 
tions, is  not  liable  in  a suit  for  negli- 
gence. (Cohran  v.  Wilson  287  Mo.  210, 

229  S.  W.  1050 j Dick  v.  Board  of  Educa- 
tion (Mo.),  238  S.  W.  1073;  Krueger  v. 

Board  of  Education,  310  Mo.  239*  274  S,  W. 

811,  40  A.  L.  R.  1086;  Robinson  v.  Wash- 
tenaw, Circuit  Judge,  228  Mich.  225 * 199 
N.  W.  6l8;  Reardon  v.  St.  Louis  County, 

36  Mo.  555;  Clark  v.  Adair  County,  79 
Mo.  536;  Moxley  v.  Pike  County,  276  Mo. 

449,  208  S.W.  246;  Lamar  v.  Bolivar 
Special  Road  District  (Mo.),  201  S.  W. 

89O;  State  ex  rel.  v.  Allen,  298  Mo.  448, 

250  S.  W.  905;  Zoll  v.  St.  Louis  County, 

343  Mo.  1031,  124  S.  W.  (2d)  1168;  Bush  v. 

State  Highway.  Commission,  329  Mo.  843., 

46  S.  W.  (2d)  854;  Broyles  v.  State  High- 
way Commission  (Mo.  App.),  48  S.  W.  (2d) 

78;  Arnold  v.  Worth  County  Drainage  Dis- 
trict, 209  Mo.  App.  220,  234  S.  W.  349; 

D’Arcourt  v.  Little  River  Drainage  Dist. 

212  Mo.  App.  610,  245  S.  W.  394.)" 

In  White  v.  Jones  (1944)  177  S,  W.  (2d)  603,  352  Mo.  354, 
the  court,  on  motion  for  rehearing,  said:  (l.c.  361). 

"*  * * ^Reliance  is  placed  on  Zoll  v.  St. 

Louis  County,  343  Mo.  1031,  124  S,  W.  (2d) 

1168,  1173,  where  the  court  said:  ’The 
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courts  of  this  state  have  consistently  held 
that,  absent  consent  of  the  state,  its  a- 
gencies  cannot  be  used  in  damages  from  what- 
ever source  caused,  except  when  acting  in  a 
private  or  proprietary  capacity  as  was  the 
case  in  Hannon  v.  St.  Louis  County,  supra 

It  is  the  prerogative  of  the  state 

to  determine  when  suit  may  be  maintained  a- 

gainst  it  or  its  agencies  and  when  not.' 

****'» 

In  Hannon  v.  St.  Louis  County  (1876)  62  Mo.  313*  referred 
to  in  White  v.  Jones,  supra,  the  court  held  that  a county  was 
liable  in  damages  for  injuries  when  it  was  in  the  position  of 
a landlord,  and  owed  a duty  to  persons  who  came  on  its  property. 
That  case,  therefore,  is  not  contrary  authority  on  the  pro- 
position regarding  tort  liability  as  stated  in  the  other  cases. 
The  Hannon  case  is  not  pertinent  to  the  instant  situation. 

We  think  the  authorities  just  cited,  together  with  those 
in  the  opinion  of  May  9*  1939j  show  conclusively  that  a county 
is  not  liable  in  tort  for  the  negligence  of  its  agents  or  of- 
ficers where  the  injury  occurring  arises  during  the  exercising, 
by  a county,  of  governmental  functions.  We  are  of  the  opinion 
that  the  hiring  of  employees  to  work  on  the  roads  of  the  county 
is  unquestionably  in  the  exercise  of  a governmental  function 
and  would,  therefore,  fall  within  the  rule  laid  down  by  the 
authorities. 

As  an  additional  reason  sustaining  our  position  that  there 
is  no  need  for  the  county  to  purchase  liability  insurance,  we 
refer  you  to  Section  3&93j  R.  S.  Mo.,  1939^  Mo.R.S.A.  Section 
3693.  Said  section  provides  that  the  provisions  of  the  Chap- 
ter on  Workmen's  Compensation  shall  not  apply  to  county  em- 
ployments, but  in  the  fifth  part  of  that  section,  it  is  fur- 
ther provided  that  any  employer  exempted  in  Section  3693*  may 
bring  himself  within  the  provisions  of  the  chapter  by  filing 
with  the  Commission  a notice  of  his  election  to  accept  the 
same.  The  county,  therefore,  may  elect  to  come  under  the  pro- 
visions of  the  Missouri  Workmen's  Compensation  law.  Such 
an  election  would  effectively  provide  for  compensation  to  em- 
ployees of  the  county  in  case  of  their  injury  or  death,  sub- 
ject, of  course,  to  the  limitations  found  in  Chapter  29>  of 
the  Revised  Statutes  of  Missouri,  1939* 

We  call  your  attention  to  the  fact  that  we  have,  in  this 
opinion,  distinguished  between  the  carrying  of  insurance  under 
the  provisions  of  the  Workmen's  Compensation  Act  (Sec.  3713> 

R.  S.  Mo.  1939>  Mo,  R.S.A.  Sec.  3713)  and  the  purchasing  of 
Insurance  without  an  election  to  come  under  the  provisions  of 
the  Workmen's  Compensation  Act.  Section  3713^  supra,  compels 
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the  employer  to  carry  Insurance  covering  all  liability.,  unless 
the  employer  is  able  to  carry  said  liability  without  coverage. 
Therefore,  if  the  county  elected  to  come  under  the  provisions 
of  the  Workmen's  Compensation  Act,  the  county,  of  course,  could 
purchase  liability  insurance. 

We  are,  therefore,  of  the  opinion  that  the  second  question 
must  also  be  answered  in  the  negative. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  (l) 
the  County  Court  of  Webster  County  is  unauthorized  to  purchase 
liability  insurance  to  protect  the  county  against  liability 
in  case  of  injury  or  death  to  employees  of  the  county  who  are 
working  on  the  public  roads  of  the  county  for  the  reason  that' 
(a)  there  is  no  express  authority  therefor  and,  (b)  the 
liability  is  non-existent:  (2)  there  is  no  need  to. purchase 
such  insurance  because  (a)  the  county  would  not  be  liable  in 
a tort  action  for  injury  or  death  to  said  employees  and,  (b) 
the  county  may  provide  compensation  to  its  employees  by 
electing  to  come  under  the  provisions  of  the  Missouri  Workmen's 
Compensation  Act. 


Respectfully  submitted. 


SMITH  N.  CROWE, JR. 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


SNC: dc 
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SHERIFF* 


Sheriff  entitled  to  n©  allowances  for  hoarding  juveniles 
held  by  him  uhlaw;tully.  Sheriff  entitled  to  $1.25  per  day 
tttvwwttf  per  person  for  tearding  said  Juveniles  if  they  are  deld 
SyfSoTmwTSs  upon  formal  complaint  or  information  and  are  being  investi* 
DELINQUENTS*  g^ted  priGr  t©  commitment,  otherwise  t©  not  more  than  75^, 

amount  to  he  set  by  county  court* 


March  12,  1946 


Honorable  Forrest  Smith 
State  Auditor 
vState  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Mr.  Smith: 


This  will  acknowledge  receipt  of  your  letter  of  recent 
date  requesting  an  opinion  of  this  department,  as  follows: 

"Vie  request  your  official  opinion  as  to  the 
legality  of  charges,  in  the  amount  of  $1.25 
per  person  per  day,  made  by  the  sheriff  of 
Clay  County  to  thg  Clay  County  Court  for 
boarding  juveniles  held  by  him  in  a portion 
of  the  county  jail  building  away  from  the 
regular  prisoners  and  held  without  ordi- 
nary arrest  or  commitment. 

These  juveniles  are  persons  turned  to  the 
sheriff  by  the  county  welfare  officer 
pending  investigation  as  to  their  sup- 
posed delinquency. 

The  rate  established  by  the  county  court 
for  boarding  prisoners  confined  in  the 
county  jail  is  seventy-five  cents  per 
day.  (Section  13416,  R.S.  Mo.,  1939)." 

Article  X,  Chapter  56,  Sections  9696  to  9718,  R.S.  Mo., 
1939,  deals  with  the  detention,  commitment  and  trials  of  de- 
linquent minors  in  counties  of  50,000  inhabitants  or  less. 
Clay  County  falls  within  this  classification. 

Section  9701,  reads,  in  part,  as  follows: 

"When  any  reputable  person,  being  a resi- 
dent of  the  county,  shall  file  a complaint 
with  the  prosecuting  attorney,  stating  that 
any  child  in  the  county  appears  to  be  a 
neglected  or  delinquent  child,  the  prose- 
cuting attorney  shall  thereupon  file  with 
the  clerk  of  the  juvenile  court  a petition 


Honorable  Forrest  Smith 


-2- 


in  writing,  setting  forth  the  facts  and  veri- 
fied by  his  affidavit.  It  shall  be  sufficient 
that  the  affidavit  be  on  his  information  and 
belief.  It  shall  be  the  duty  of  the  prose- 
cuting attorney  immediately  thereafter  to 
fully  investigate  all  the  facts  concerning 
such  neglected  or  delinquent  child  Including 
its  school  attendance,  home  condition,  and 
general  environment  and  to  report  the  same 
in  writing  to  the  juvenile  court,  and  upon 
hearing  of  such  complaint  to  appear  before 
the  juvenile  court  and  present  evidence  in 
connection  therewith.  % -it- 

Section  9702,  provides,  that  a summons  shall  be  issued  re- 
quiring the  appearance  of  the  child  after  the  filing  of  the  petition. 
The  last  part  of  that  section  provides  as  follows i 

Vr  # If  any  person  summoned,  as  herein 
provided,  shall  fail  without  reasonable 
cause  to  appear  and  abide  the  order  of  the 
court,  or  to  bring  the  child,  such  person 
may  be  proceeded  against  as  In  the  case 
of  contempt  of  court.  If  it  shall  appear 
to  the  satisfaction  of  the  court  that  there 
is  no  person  in  charge  or  care  of  the  child, 
the  court  may  order  the  sheriff  to  take 
control  of  the  child  and  bring;  him  into 
court." 

Section  9703,  relating  to  the  court  proceedings  in  delin- 
quent cases,  reads,  In  part,  as  follows: 

-sj  Pending  the  disposition  of  any  case, 
the  child  may  be  retained  In  the  custody 
of  the.  person  having  charge  of  the  same,  or 
may  be  kept  in  some  place  of  detention  pro- 
vided by  the  county,  or  by  any  association 
having  for  one  of  Its  objects  the  care  of 
delinquent  or  neglected  children,  or  in 
such  other  custody  as  the  court  may  direct j 
but  in  no  case  shall  any  child  be  placed 
in  a jail,  common  lockup  or  other  place 
where  said  child  can  come  In  contact  at  any 
time  or  In  any  manner  with  adults  convicted 
or  under  arrest.  In  all  cases  wherever 
possible  the  child  shall  be  left  in  the 
custody  of  relatives  pending  hearing  In 
court ." 

Section  9710,  reads  as  follows: 

"Whenever  there  is  to  be  a child  brought  be- 
fore the  court  under  this  law,  it  shall  be 
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the  duty  of  the  clerk  of  said  court  to  so 
notify  the  probation  officer  in  advance. 

It  shall  be  the  duty  of  the  probation  of- 
ficer to  make  such  investigation  of  the 
child  as  may  be  required  by  the  court,  to 
be  present  in  court  at  the  hearings  of 
all  cases,  and  to  furnish  to  the  court 
suqh  Information  and  assistance  as  the 
judge  may  require,  and  to  take  charge  of 
any  child  before  and  after  hearing,  as 
may  be  directed  by  the  court.  Probation 
officers  shall  have  all  the  powers  of 
peaoe  officers  anywhere  in  the  state  for 
the  purpose  of  this  article." 

A thorough  investigation  of  the  statutes  reveals  no  pro- 
cedure for  the  handling  of  delinquent  minor  cases  other  than  that 
Indicated  by  the  above  quoted  sections.  The  statutes,  therefore, 
require  that  a complaint  be  lodged  and  that  a petition  be  filed 
prior  to  the  time  that  a delinquent  minor  is  Investigated  or  de- 
tained. An  examination  of  the  powers  of  probation  officers  reveals 
no  right  vested  in  them  to  detain,  or  hold  in  custody,  delinquent 
minors  without  the  filing  of  such  complaint  either  by  themselves  or 
by  a citizen  of  the  county. 

Your  letter,  together  with  further  information  you  have 
very  kindly  fiirnlshed  us.  Indicate*  that  not  only  has  there  beon 
no  arrest  or  commitment  In  the  situation  you  refer  to,  but  that 
there  has  been  no  complaint  or  Information  filed,  according  to  the 
statutes,  against  said  delinquent  minors.  Therefore,  we  are  of 
the  opinion  that  the  sheriff  would  be  entitled  to  po  allowance  for 
the  board  of  said  juveniles  where  they  are  being  held  prisoner 
without  statutory  authority.  This  result,  of  course,  follows  from 
the  fact  that  there  is  no  stattitory  allov/ance  to  the  sheriff  for 
board  where  a person  is  being  unlawfully  detained.  Statutory  fees 
allowed  officers  are  for  the  performance  of  official  duties. 

Smith  v.  Bettis  Co.  136  S.W.  (2d)  282,  345  Mo.  839,  844;  State  ex 
rel.  O'Connor  v.  Riedel  46  S.W.  (2d)  131,  329  Mo*  616,  624. 

Your  letter  mentions  the  two  statutory  allowances  to  the 
sheriff  for  boarding  prisoners.  Since  the  applicability  of  the  statute 
providing  these  two  allowances  has  been  raised  by  your  letter,  we  shall 
proceed  to  a discussion  of  the  two  sections  which  provide  for  the  said 
allowances . 

Section  13413,  R.S.  Mo.,  1939,  provides,  in  part,  as  fol- 
lows: 

k-  # The  sheriff  or  other  officer  who  shall 
take  a person,  charged  with  a criminal  of- 
fense, from  the  county  In  which  the  offender 
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ia  apprehended  to  that  in  which  the  offense 
was  committed,  or  who  may  remove  a prisoner 
from  one  county  to  another  for  any  cause 
authorized  by  law,  or  who  shall  have  in 
custody  or  under  his  charge  any  person 
undergoing  an  examination  preparatory  to 
his  commitment  more  than  one  day  for  trans- 
porting, safe-keeping  and  maintaining  any 
such  person,  shall  be  allowed  by  the  court, 
having  cognizance  of  the  offense,  one  dol- 
lar and  twenty-five  cents  per  day  for  every 
day  he  may  have  such  person  under  his  charge, 
when  the  number  of  days  shall  exceed  one, 
and  five  cents  per  mile  for  every  mile 
necessarily  traveled  in  going  to  and  return- 
ing from  one  county  to  another,  and  the 
guard  employed,  who  shall  in  no  event  ex- 
ceed the  number  allowed  the  sheriff,  mar- 
shal or  other  officer  in  transporting  con- 
victs to  the  penitentiary,  shall  be  al- 
lowed the  same  compensation  as  the  of- 
ficer. One  dollar  and  twenty-five  cents 
per  day,,  mileage  same  as  officer,  shall 
be  allowed  for  board  and  all  other  ex- 
penses of  each  prisoner.  # * «•" 

Section  13416,  R.  S.  Mo.,  1939,  provides  as  follows* 

"Hereafter  sheriffs,  marshals  and  other  of- 
ficers shall  be  allowed  for  furnishing  eaoh 
prisoner  with  board,  for  each  day,  such  sum, 
not  exceeding  seventy-five  cents,  as  may  be 
fixed  by  the  county  court  of  each  county  and 
by  the  municipal  assembly  of  any  city  not  in 
a county  in  this  state:  Provided,  that  no 
sheriff  shall  contract  for  the  furnishing  of 
such  board  for  a price  less  than  that  fixed 
by  the  county  court." 

These  sections  have  been  construed  and  applied  by  two  Missouri 
cases.  In  State  ex  rel.  Dickmann  v.  Clark  (1902)  170  Mo.  67,  the  court 
applied  the  provisions  of  Section  3246,  R.  S.  Mo.,  1899.  That  section 
was  the  same  as  the  present  section  13413,  supra,  in  so  far  as  the  pro- 
visions pertinent  to  this  discussion  are  concerned.  The  prisoner  ar- 
rested was  held  pending  an  examination  by  a committing  magistrate  as 
to  whether  or  not  he  should  be  committed  to  prison  toawait  a trial. 

The  court  held  that,  during  this  period,  the  prisoner  was  in  the  sheriff's 
custody  by  virtue  of  a capias  and  that,  therefore,  the  sheriff  was  en- 
titled to  the  $1.25  fee  provided  by  the  statute,  because  the  situation 
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fell  within  the  letter  of  the  statute  allowing  $1.25  per  day  to  the 
sheriff  for  keeping  the  prisoner  "while  undergoing  an  examination 
preparatory  to  his  commitment".  The  court  quoted  with  approval 
Thomas  v.  County  of  St.  Louis,  61  Mo.  547:  (l.c.  76) 

”*  * ’It  Is  the  duty  of  a sheriff  acting 

under  a capias  to  arrest  and  safely  keep 
the  person  therein  named,  and  to  have  the 
body  of  such  person  when  and  where  he  shall 
be  commanded  by  such  writ;  and  the  statute 
makes  It  the  duty  of  all  jailers  to  receive 
from  the  sheriff  or  other  officers  all  per- 
sons who  shall  be  apprehended  by  them  for 
offenses  against  this  State.  When  a prisoner 
is  arrested  under  a capias,  he  is  held  there- 
under until  he  is  either  bailed,  committed 
or  discharged j and  until  such  prisoner  is 
either  bailed,  committed  or  discharged, 
any  Imprisonment  of  him  in  the  county  jail 
is  at  the  discretion*  and  for  the  protection 
of  the  officer  executing  the  writ,  as  well 
as  to  secure  the  body  of  such  prisoner,  and 
is  not  a committing  of  such  person  to  jail, 
within  the  meaning  of  the  statute;  and  for 
the  safe-keeping  of  any  person  in  his  cus- 
tody undergoing  an  examination  preparatory 
to  commitment,  he  Is  entitled  to  a per 
diem  allowance,  where  the  number  of  days 
such  person  is  so  held  exceeds  one.  (Wagn. 

Stat.,  626,  Sec.  14.)  The  words  ^committing 
‘ any  person  to  jail"  relate  to  the  execution 
by  the  sheriff  of  an  order  or  warrant  of 
commitment  made  or  issued  by  some  officer 
execising  judicial  functions «i'  * ■$:*" 

The  above  case  dealt  with  the  $1,25  fee  to  which  the  sheriff 
is  entitled  under  Section  13413,  supra,  and  not  to  the  board  allowances 
of  a similar  amount,  taut  a reading  of  the  section  shows  clearly  that 
the  $1.25  board  allowances  Is  to  be  given  In  connection  v/Ith  the  fee 
provision. 


The  question  of  which  of  the  two  allowances  for  tabard  was  to 
be  allowed  in  a case  where  a prisoner  was  arrested  after  an  informa- 
tion had  been  filed  against  him  and  he  was  being  held  by  the  sheriff 
to  await  a trial  on  the  merits  of  the  charges,  was  ruled  on  in  State 
ex  rel.  Million  v.  Allen  (1905)  187  Mo.  560.  The  court  In  that  case 
set  out  dearly  the  situations  to  which  the  two  statutory  allowances 
applied  by  stating:  (l.c.  564) 

"A  commitment  means  a judicial  order,  and  until 
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such  an  order  is  made  the  person  arrested  is 
the  sheriff’s  prisoner  by  virtue  of  the  capias. 
(Thomas  v.  County  of  St.  Louis,  61  Mo.  547.) 
After  an  order  of  commitment  has  been  made  by 
the  court,  the  sheriff  or  jailor  is  only  en- 
titled to  a sum  not  exceeding  fifty  cents  a 
day  for  the  board  of  the  prisoner.  (Sec.  3246, 
R.S.  1899.)" 

^ -:h;- 


"#  •5E-  # The  statute  allows  a sheriff  one  dollar 
and  a quarter  a day  for  having  a prisoner  in 
his  charge  ’while  undergoing  an  examination 
preparatory  to  his  commitment,’  and  only  allows 
fifty  cents  a day  for  keeping  and  boarding  a 
prisoner  after  he  is  committed  to  prison  or 
while  he  is  in  prison  awaiting  a trial  on  the 
merits  of  tine  charge  against  him. 

"The  reason  for  or  injustice  in  the  difference 
is  a matter  for  the  legislature  solely,  and  not 
for  the  courts.  The  courts  can  only  enforce 
the  statutory  law  as  it  Is  written." 

The  allowance  of  fifty  cents  referred  to  in  the  above 
case  was  raised  to  seventy-five  cents  by  an  amendment  in  1917, to 
what  is  now  Section  13416,  R.S.  Mo.,  1939.  (Laws  of  1917,  p.  494) 

CONCLUSION. 

It  Is,  therefore,  the  opinion  of  this  department  that  (1)  if 
no  complaint  or  information  has  been  filed,  charging  a minor  with  delin- 
quency, the  sheriff  of  Clay  County,  Missouri  is  entitled t o no  allowances 
for  the  boarding  of  said  minor;  (2)  if  a complaint  or  information  has 
been  filed  and  the  minor  is  being  held  to  await  trial  on  a charge  of  de- 
linquency, or  If  a commitment  has  been  Issued  out  of  a court  of  competent 
jurisdiction,  the'*  sheriff  would  be  entitled  to  an  allowance,  not  to  bx- 
- ceed  seventy-five  cents,  set  by  the  county  court  under  the 'provi sions  of 
Section  13416,  R.S,  Mo.,  1939;  (3)  If  a complaint  or  information  has 
been  filed  against  such  child  and  the  child  Is  under  investigation  pur- 
suant to  a determination  of  whether  he  should  be  tried  on  the  charges 
alleged,  the  sheriff  would  be  entitled  to  an  allowance  of  one  dollar  and 
a quarter  for  boarding  said  child  after  the  first  day,  pursuant  to 
Section  13413,  R.S.  Mo.,  1939. 


Respectfully  submitted. 

APPROVED i 

SMITH  N.  CROWE,  JR. 

Assistant  Attorney  General 

J.  E.  TAYLOR 
Attorney  General 

SNCsdc 
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The  County  Court  is  required  to  pay  the  expenses 
of  the  County  Farm  Organization  within  the  limits 
COUNTIES:  -Of  the  provisions  of  Section  5 of  House  Bill  744, 

63rd  General  Assembly . 


June  4,  1946 


Honorable  Ramey  Smith 
County  Clerk 
Douglas  County 
Ava,  Missouri 

Dear  Mr.  Smith: 

This  will  acknowledge  receipt  of  your  letter  of  recent 
date  in  which  you  request  an  opinion  of  this  department  re- 
garding the  payment,  by  the  County  Court,  of  monthly  install- 
ments to  the  County  Farm  Organization  during  a period  when 
a vacancy  exists  in  the  office  of  County  Exteption  Agent. 

Your  speolfic  question  reads  as  follows: 

"Is  Douglas  County,  required  by  Law  to  fur- 
nish the  Monthly  installments  during  said 
period  even  though  a County  Extention  Agent 
was  not  at  work  in  the  County?” 

We  think  the  answer  to  your  question  is  contained  in  the 
provisions  of  an  Act  of  the  62nd  General  Assembly  found  on 
pages  319  to  322,  Laws  of  Missouri,  1943.  Section  6 of  that 
Act  reads  as  follows: 

”For  the  purpose  of  carrying  out  the  pro- 
visions of  this  act,  all  funds  appropriated 
by  any  county  court  to  a county  farm  organi- 
zation shall  be  used  to  pay  the  salaries  and 
necessary  expenses  of  men  and  women,  either 
or  both,  trained  in  agriculture  and  home  eco- 
nomics respectively,  to  serve  as  county  agri- 
cultural agents,  county  home  demonstration 
agents,  and  county  boys*  and  girls'  club 
agents,  and  to  provide  such  clerical  assist- 
ance and  office  equipment  as  may  be  necessary 
to  the  effective  conduct  through  these  agents, 
of  such  educational  activities  as  are  specific- 
ally authorized  by  state  and  federal  legisla- 
tion providing  for  cooperative  extension  work 
In  agriculture  and  home  economics  as  defined 
by  the  Smith-Lever  act  of  congress.  The  of- 
fice or  headquarters  of  any  county  agriculture 
agent,  county  home  demonstration  agent  or  oounty 
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boys*  and  girls*  club  agent  as  provided 
for  in  this  act  shall  be  maintained  at 
the  county  seat  of  each  county." 

Section  7 of  the  Act  reads  as  follows: 

"Following  the  close  of  each  month*  the 
secretary  of  the  county  farm  organization 
shall  requisition  the  county  court  for  the 
total  amount  of  the  month* s expenditures, 
submitting  with  such  requisition  a certi- 
fied itemized  statement  of  all  expenditures 
covered  thereby.  Such  requisition  shall 
constitute  the  basis  for  immediate  issuance 
by  the  county  court,  of  a warrant  covering 
the  requisition  in  full  and  drawn  in  favor 
of  the  treasurer  of  the  county  farm  organi- 
zation. For  the  purpose  of  this  section 
the  president  and  secretary  of  the  county 
farm  organization  shall  be  regarded  as 
certifying  officers.  Provided,  that  the 
requisition  for  any  given  month  shall  not 
exceed  one-twelfth  of  the  total  amount 
appropriated  for  the  year,  unless  a reserve 
shall  have  accumulated  as  a result  of  ex- 
pending less  than  the  aforementioned  twelfth 
portion  during  one  or  more  preceding  months, 
in  which  case  such  reserve  shall  be  constant- 
ly available  for  current  expenditures.  Pro- 
vided, further  than  any  unused  funds  remain- 
ing in  the  appropriation  on  December  51 
shall  revert  to  the  county  treasury." 

It  will  be  noticed  that  Section  6 provides  that  the  County 
Court  shall  appropriate  money  to  pay  the  salaries  and  necessary 
expenses  of  activities  necessary  to  carry  out  the  provisions 
of  that  act.  This  is  a clear  mandate  that  the  County  Court 
should  pay  such  salaries  and  expenses  as  the  Farm  Organization 
incurs.  It  does  not  restrict  the  payment  to  a time  when  a County 
Extention  Agent  is  performing  his  duty. 

Your  letter  indicates  that  the  County  Court  of  Douglas 
County  has  been  making  monthly  payments  to  the  County  Farm 
Organization  on  a pro  rata  basis. 

Section  7,  above  quoted,  provides  that  the  County  Court 
shall  issue  a warrant  covering  a requisition  drawn  by  the 
secretary  of  the  Farm  Organization.  Said  requisition  shall 
contain  the  total  amount  of  the  month *s  expenditures  of  the 
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County  Farm  Organization.  The  statute,  therefore,  does  not 
require  that  a certain  amount  he  paid  each  month,  but  only 
that  the  expenses  of  the  Farm  Organization  for  a given  month 
be  paid  by  the  County  Court.  Section  7 further  provides  that 
any  unused  funds  remaining  in  the  appropriation  on  December  31 
shall  revert  to  the  county  treasury.  This  is  a further  indica- 
tion of  the  fact  that  the  county  is  required  to  pay  only  the 
expenses  of  the  County  Farm  Organization  and  not  that  they 
are  to  give  the  County  Farm  Organization  a certain  stipulated 
amount  each  month. 

Section  7 also  provides  that  the  requisition  for  any 
given  month  shall  not  exceed  one-twelfth  of  the  total  amount 
appropriated  for  the  year,  unless  a reserve  shall  have  accumu- 
lated as  a result  of  expending  less  than  the  one-twelfth 
portion  during  the  proceeding  months,  and  that  if  a reserve 
does  exist,  it  shall  be  available  for  current  expenditures. 

We  think  that  this  provision  of  the  statute  was  included  to 
meet  just  such  a situation  as  you  mention  in  your  letter. 

In  other  words,  when  the  County  Farm  Organization,  by  reason 
of  the  inability  to  obtain  an  adequate  staff,  does  not  ex- 
pend its  allotted  amount  during  any  one  month.  It  may  later 
use  this  money  for  its  legitimate  expenses.  Therefore,  the 
money  which  was  saved  by  not  having  to  pay  the  salary  of  the 
County  Extent Ion  Agent  can  be  used  to  meet  current  expenses. 

The  amount  to  be  appropriated  by  the  County  Court  is 
governed  by  Section  5 of  the  General  Act.  This  section  has 
been  amended  by  House  Bill  744,  passed  by  the  63rd  General 
Assembly,  and  approved  by  the  Governor.  This  bill,  a copy 
of  which  we  herewith  enclose,  provides  that  In  counties  of 
the  fourth  class  the  minimum  appropriation  for  the  County 
Organization  shall  be  $1,000*00,  and  further  provides  that 
no  county  shall  appropriate  more  than  50^  per  capita  of  the 
rural  population  of  said  county. 

We  are,  therefore,  of  the  opinion  that  the  statutes  pro- 
vide that  the  County  Court  should  appropriate  a certain  minimum 
amount  for  the  purposes  of  the  County  Fann  Organ ization,  that 
out  of  this  appropriation  the  county  court  is  required  to  pay 
each  month  only  the  expenses  of  the  Farm  Organization  for  that 
month,  and  that  the  Farm  Organization  may  use  the  money  which 
is  left  in  the  appropriation  for  its  future  expenses  until 
the  appropriation  is  entirely  dissipated. 

CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  department  that  (1) 
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the  County  Court  of  Douglas  County  is  not  required  to  furnish 
money  in  pro  rata  monthly  installments  to  the  County  Farm  Or- 
ganization} (2)  the  County  Court  of  Douglas  Couhty  is  required 
to  pay  such  expenses  of  the  County  Farm  Organization  as  are 
incurred, by  the  County  Farm  Organization  during  the  period  when 
a County  Extent ion  Agent  is  not  at  work  in  the  county  so  long 
as  these  expenses  do  not  exceed,  for  the  entire  year,  the  ap- 
propriation made  for  the  County  Organization  by  the  County 
Court,  as  limited  by  the  terms  of  the  provisions  of  the  02nd 
General  Assembly,  Laws  of  Missouri,  1943,  pages  319  to  322, 
and  House  Bill  744  of  the  63rd  General  Assembly,  and  so  long 
as  they  remain' within  the  monthly  limitations  set  out  in 
Section  7 of  the  Act  of  the  62nd  General  Assembly. 

Respectfully  submitted. 


SMITH  N.  CROWE,  JR. 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


SNC:do 

\ 

Enel. 


STAfB  KTHCHASIHCf  AGENT: 
AUTOMOBILE  « 


RE:  The  State  Purchasing  Agent  has  the  dis- 
cretion of  selling  goods  to  the  highest 
and  best  bidder,  if  the  highest  bids  are 
identical  he  has  the  discretion  of  deter- 
mining which  constitutes  the  best  bid. 


July  3,  1946 


Mr,  William  Smith 
State  Purchasing  Agent 
Jefferson  City*  Missouri 

Dear  Mr,  Smith: 


FILED 


This  will  acknowledge  receipt  of  your  letter  of  June  24, 
1946,  In  which  you  request  an  opinion  of  this  department  as 
follows : 


MA  number  of  field  employees  of  the 
Conservation  Commission  have  been 
driving  state-owned  cars.  The  Con- 
servation Commission  has  decided  that 
Inasmuch  as  automobiles  are  scarce 
that  they  would  prefer  that  these  men 
drive  their  own  cars  on  a mileage  basiE, 

"They are  stressing  upon  the  idea  that  this 
Department  should  sell  the  state -owned  cars 
at  the  top  ceiling  price  as  established  by 
the  OPA  to  these  employees. 


"I  would  like  to  have  an  opinion  as  to  whether 
or  not  this  is  possible  under  the  law  inas- 
much as  the  law  states  that  this  Department 
Is  to  receive  bids  and  sell  to  the  highest 
bidder.  Of  course,  the  government  laws  would 
prohibit  me  from  selling  cars  above  ceiling 
price  established  by  the  OPA," 


Section  69  of  S.C.S.S.B,  297,  passed  by  the  63rd  Genoral 
Assembly  and  approved  by  the  Governor  carries  this  provision  re- 
lative to  the  power  of  the  State  Purchasing  Agent: 

"#  # #He  shall  also  have  power,  subject  to 
the  same  provisions  as  for  bids  for  pur- 
chases, to  sell  any  surplus  or  unnoeded 
supplies  or  property  In  his  hands  or  owned 
by  the  state  or  any  department  thereof 


Section  65  of  the  same  Bill  provides,  in  part,  as  follows: 
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"Section  65*  All  purchases  shall  be  based 
on  competitive  bids*  On  any  purchase  where 
the  estimated  expenditure  shall  be  two  thous- 
and dollars  ($2,000,00)  or  over,  the  purchasing 
agent  3liall  advertise  for  bids  in  at  least  two 
daily  newspapers  of  general  circulation  in  such 
places  as  are  most  likely  to  reach  prospective 
bidders  at  least  five  days  before  bids  for  such 
purchases  are  to  be  opened.  On  purchases  where 
the  estimated  expenditure  is  less  than  two  thous- 
and dollars  ($2,000.00)  bids  shall  be  secured  with- 
out advertising.  In  all  cases,  the  purchasing 
agent  shall  post  a notice  of  the  proposed  pur- 
chase on  a bulletin  board  in  his  office.  He  shall 
also  on  all  purchases  estimated  to  exceed  two 
thousand  dollars  ($2,000,00)  solicit  bids  by  mail 
from  prospective  suppliers.  All  bids  for  such 
supplies  shall  be  mailed  or  delivered  to  the 
office  of  the  purchasing  agent  so  as  to  reach 
such  office  before  the  time  set  for  opening 
bids.  The  contract  shall  be  let  to  the  lowest 
and  best,  bidder*  The  purchasing  agent  shall 
have  the  right  to  reject  any  or  all  bids  and 
advertise  for  new  bids,  or,  with  the  approval 
of  the  governor,  purchase  the  required  supplies 
on  the  open  market  if  they  can  be  so  purchased 
at  a better  price,*  * #n 

Your  letter  refers  to  the  ceiling  price  on  automobiles  estab- 
lished by  the  Office  of  Price  Administration,  Recent  developements 
in  Washington,  D.  C.  have  resulted  In  the  abolition,  at  least  tem- 
porarily, of  the  Office  of  Price  Administration , Due  to  this  fact 
we  will  attempt  to  answer  your  letter  both  on  the  basis  of  the  sit- 
uation as  It  exists  now  and  upon  the  situation  which  will  obtain 
if  the  OPA  is  revived. 

The  above  quoted  sections  of  Senate  Bill  No*  297  provide  that 
the  same  rules  govern  the  purchase  of  goods  by  the  State  Purchasing 
Agent  which  apply  to  the  sale  of  goods  by  him.  Therefore,  under 
the  terms  of  Section  65  of  Senate  Bill  No.  297,  the  Purchasing  Agent 
Is  required  to  obtain  bids  on  all  supplies  sold  by  him.  Where  the 
sale  is  estimated  to  be  in  the  amount  of  two  thousand  dollars 
($2,000.00)  or  more,  the  Purchasing  Agent  must  advertise  for  bids. 
Where  sales  are  less  than  two  thousand  dollars  ($2,000,00)  the 
Purchasing  Agent  need  not  advertise.  By  the  terms  of  that  section 
the  contract  of  sale  must  be  let  to  the  highest  and  best  bidder  and 
the  Purchasing  Agent  Is  given  the  discretionary  power  to  revoke  any 
or  all  bids.  Applying  these  statutory  provisions  to  the  situation 
when  there  Is  no  ceiling  price  on  the  sale  of  automobiles.  It 
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follows  that  the  Purchasing  Agent  should  sell  to  the  highest  bidder 
if  this  bidder  is  a reliable  buyer.  In  other  words,  if  the  buyer 
is  a reliable  person  the  highest  bid  would  be  the  best  bid.  Where 
the  bids  are  for  the  same  amount  of  money,  the  Purchasing  Agent  has 
the  discretion  of  determining  which  bid  shall  be  acceptable.  There- 
fore, it  is  our  opinion  that  the  situation  regarding  the  Conservation 
Commission  automobiles  should  be  handled  in  the  same  manner  as  other 
sales  are  handled  by  the  State  Purchasing  Agent,  the  latter  using 
his  discretion  as  to  what  is  the  highest  and  best  bid. 

Under  an  OPA  ceiling  price,  the  automobiles  could  not  be  sold 
for  a price  exceeding  that  ceiling.  Therefore,  if  the  employees  of 
the  Conservation  Commission  offered  the  ceiling  price,  it  would  be 
the  duty  of  the  State  Purchasing  Agent  to  determine  whether  their 
bids  were  the  best  bids  and  to  award  the  contract  of  sale  to  the 
persons  offering  the  ceiling  price  whose  bids  he  fe^Lt  were  the 
best  bids.  In  other  words,  it  would  be  the  duty  of  the  State 
Purchasing  Agent  to  determine  which  bid  was  the  best  as  between 
those  persons  offering  the  ceiling  price  for  the  automobiles. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  if  the 
OPA  is  not  in  force  at  the  time  the  automobiles  are  sold  the  State 
Purchasing  Agent  should  proceed  to  determine  the  highest  and  best 
bidders  and  to  award  the  sales  to  the  bidders  offering  the  same, 
and  that  if  the  OPA  is  in  force  the  State  Purchasing  Agent  should 
determine  which  bids  are  the  best  bids  as  between  those  persons 
offering  the  ceiling  price  for  the  automobiles. 


Respectfully  submitted. 


APPROVED: 


SMITH  N.  CROWE,  JR. 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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STATE  PURCHASING  AGENT?  REj:  The  money  received  from  the  sale  of 
STATE  PENITENTIARY x trucks  used  by  the  industries  of  the 

state  penitentiary  should  be  deposited 
in  the  state  treasury  to  the  credit 
of  the  revolving  fund  of  the  pentientiary 


July  12,  1946 


Mr,  William  Smith 
State  Purchasing  Agent 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr,  Smith: 


This  will  acknowledge  receipt  of  your  letter  of  recent 
date  requesting  an  opinion  of  this  department  as  to  the  follow- 
ing: 

1,  Should  the  State  Purchasing  Agent  turn  over 
moneys,  receiyed  from  the  sale  of  goods,  to  the’ 

State  Treasury  for  the  latter’s  determination  of 
the  proper  fund  into  which  the  money  should  be 
placed? 

2,  To  what  fund  should  the  proceeds  from  the  sale 
of  three  trucks,  used  by  the  industries  of  the  state 
penitentiary,  and  which  were  purchased  out  of  the 
penitentiary  revolving  fund,  be  placed? 

Section  15,  Article  IV  of  the  Constitution  provides,  in 
jjart , as  follows: 

n3ec,  15*  State  Treasurer--Duties--Custodian 
of  all  State  Funds— State  Funds  Defined— State 
Deposi tories— Limitation  on  Duties •— 

.Immediately  on  receipt  thereof  the 
state  treasurer  shall  deposit  all  moneys  in 
the  state  treasury  to  the  credit  of  the  state 
in  banicing  institutions  selected  by  him  and 
approved  by  the  governor  and  state  auditor, 
and  he  shall  hold  them  for  the  benefit  of  the 
respective  funds  to  which  they  belong  and 
disburse  them  as  provided  by  law.  # * # 

Section  34  of  Senate  Bill  No.  237,  passed  by  the  63rd  General 
Assembly  and  approved  by  the  Governor,  which  became  effective  on 
July  1,  1946,  provides,  in  part,  as  follows: 
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"Section  34.  All  moneys  now  belonging  to 
or  that  may  at  any  time  hereafter  belong  to 
the  state,  that  is  now  in  the  state  treasury 
or  that  hereafter  may  be  required  by  law  to 
be  paid  into  the  treasury  for  any  purpose 
whatever,  shall  immediately  on  receipt  there- 
of be  deposited  by  the  treasurer  to  the  credit 
of  the  state,  for  the  benefit  of  the  fund  to 
which  such  moneys  respectively  belong,  * * -*H 

We  think  the  above  provision  of  the  Constitution  and  the 
recent  bill  setting  up  the  duties  of  the  state  treasurer  clearly 
indicate  that  the  state  treasurer  is  to  determine  the  proper 
fund  to  the  credit  of  which  moneys  are  to  be  placed.  That  part  of 
Section  15,  Article  IV  of  the  Constitution,  quoted  above,  specif- 
ically refers  to  the  duties  of  the  state  treasurer  and  provides 
that  he  shall  hold  money  for  the  benefit  of  the  funds  to  which  it 
belongs.  The  Constitution'"  thus  implies  that  he  must  determine  the 
funds  to  which  moneys  belong.  There  is  no  constitutional  or  stat- 
utory provision  stating  that  the  determination  of  the  proper  fund 
should  be  made  by  any  other  officer,  and  if  the  state  treasurer  is 
to  "hold"  money  for  the  proper  funds,  he  would,  therefore,  be  re- 
quired to  determine  which  was  the  proper  fund. 

This  is  supported  by  the  statutory  provision  of  Senate  Bill 
No.  237,  which  provides  that,  on  receipt  in  the  state  treasury, 
moneys  shall  be  placed  to  the  benefit  of  the  fund  to  which  they 
belong.  This  provision  makes  it  clear  that  the  moneys  are  to 
be  placed  in  the  respective  funds  after  they  are  received  in  the 
state  treasury . At  that  time  they  are  within  the  custody  of  the. 
state  treasurer  and  it  follows  that  he  is  the  proper  officer  to 
determine  the  fund  to  which  moneys  belong,  since  no  other  officer 
has  any  control  over  them  at  that  time.  We  think,  therefore,  that 
the  state  treasurer  should  determine  the  fluids  to  the  credit  of 
which  the  money  should  be  placed.  * 

There  is  no  statute  which  specifically  indicates  where  the 
money,  received  from  the  sources  indicated  in  the  second  question, 
is  to  go.  We  have  found  no  cases,  either  in  Missouri  or  in  other 
states,  which  deal  with  the  narrow  question  presented  for  our 
determination.  We  must,  therefore,  turn  to  the  statutes  and  the 
cases  dealing  with  subjects  which  are  closely  akin  to  the  matters 
which  we  are  herewith  concerned. 

Since  the  trucks  were  purchased  with  money  which  constituted 
a part  of  the  revolving  fund  of  the  penitentiary,  the  statutes 
dealing  with  that  fund  are  the  most  pertinent  to  the  question 
raised.  Since  they  do  not  specifically  indicate  that  moneys  of 
this  type  are  to  go  in  the  revolving  fund,  we  must  look  to  the 
purpose  of  these  statutes  to  determine  the  second  question.  In 
determining  the  purpose  and  intention  of  statutes  it  is  proper  that 
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we  consider  the  titles  to  the  acts  in.  which  the  statutes  were  en- 
acted and  also  the  history  of  the  passage  of  the  statutes,  Thomas 
v,  Buchannan,  51  S,  W, (2d)  95,  330  Mo,  627;  Artophone  Corp,  v. 
Coale,  133  S,  W.(2d)  343,  345  Mo.  344;  Coates  and  Hopkins  Realty 
Co.  v.  K.  C.  Terminal  R,  S.  Co.,43  S,  .'y.(2d)  817.  328  Mo,  1118; 
Cummins  v,  K,  C.  Public  Service  Co,,  66  S,  W,(2d)  920,  334  Mo. 

672;  Rust  v.  Mo.  Dental  Board,  155  3.  Vi/ . ( 2d ) 80,  348  Mo.  616. 

The  revolving  fund  of  the  penitentiary  was  first  created  in 
1903.  Section  5 of  an  act  approved  March  13,  1903,  Laws  of  Mo, 
1903,  page  24,  read;  as  follows: 

r,Sec.  5.  There  is  hereby  appropriated  out 
of  any  funds  in  the  state  treasury  not  other- 
wise appropriated  the  sum  of  one  hundred  and 
twenty-five  thousand  dollars  ($125,000),  which 
shall  be  known  as  the  ' Revolving  Fund,*  which 
fund,  or  so  much  thereof  as  may  be  necessary, 
shall  be  used  only  for  the  purpose  of  purchasing 
raw  material  required  in  the  manufacture  of 
twine  and  for  the  purpose  of  carrying  on  the 
business  of  manufacturing,  handling  and  market- 
ing the  said  twine  until  disposed  of  according 
to  the  provisions  of  this  act;  and  the  money  in 
said  'Revolving  Fund'  shall  be  paid  by  the  treas- 
urer of  the  state  upon  warrants  issued  by  the 
auditor  of  the  state  upon  verified  vouchers  of 
the  said  warden.” 

The  purpose  of  the  revolving  fund,  at  its  inception,  was  thus 
to  provide  for  carrying  on  the  business  of  the  manufacture  of 
twine  by  the  penitentiary.  The  fund  was  to  bo  used  in  connection 
with  that  function  of  the  penitentiary. 

In  1917  the  Legislature  provided  for  the  continuance  of  the 
revolving  fund.  Section  128,  Laws  of  Mo.  1917,  page  187,  read 
as  follows t 

”Sec,  128,  'Revolving  fund'— how  used. — 

The  account  or  fund  heretofore  provided  for 
by  law,  and  known  as  the  'revolving  fund' 
shall  continue  to  be  maintained  and  known  as 
the  'revolving  fund,'  which  fund,  or  so  much 
thereof  as  may  be  necessary,  shall  be  used 
only  for  the  purpose  of  purchasing  raw  material, 
machinery  or  other  equipment  or  in  the  erection 
of  buildings  or  making  other  improvements  in 
plants  In  connection  with  the  industries  carried 
on  or  to  be  carried  on  in  said  penitentiary  or 
on  the  farm  or  lands  mentioned  in  section  10 
hereof  or  elsewhere;  and  in  the  manufacturing,, 
handling  and  marketing  of  articles  so  produced 
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until  disposod  of,  according  to  the  pro- 
vision of  this  actj  and  the  money  in  said 
♦revolving  fund1  shall  be  paid  by  the  treas- 
urer of  the  state  upon  warrants  Issued  by  the 
auditor  of  the  state  upon  verified  vouchers 
of  said  board, w # 

The  title  to  the  bill  enacting  this  section  states  that  one  of 
the  subjects  of  the  bill  is  the  "providing  for  continuing  the  ♦re- 
volving fund*  for  use  of  said  industries  and  appropriation  for  said 
fund".  Considering  the  purpose  of  the-  original  act  creating  the 
revolving  fund  and  the  title  to  the  bill  for  continuing  the  fund, 
it  is,  we  think,  clear  that  the  Legislature  intended  that  the  re- 
volving fund,  as  extended  in  1917,  should  be  used  for  the  purpose 
of  all  the  Industries  of  the  penitentiary*  The  1917  statute  is 
the  last  legislative  expression  on  the  subject,  and  is  the  present 
section  9097,  R,  S,  Mo,  1939, 

Section  9097,  R,  S,  Mo.  1939,  calls  the  fund  referred  to  a 
"revolving  fund",'-  It  is  interesting  to  note  the  nature  of  a revolving 
fund.  In  Kleldsen  v.  Barrett,  (1931  Idaho)  297  Pac.  405,  an  enact- 
ment of  the  Idaho  Legislature  provided  that  money  coming  into  the 
possession  of  the  state  from  the  sale  or  rental  of  lands  granted  to 
the  state  of  Idaho  by  the  United  States  for  the  support  of  the 
common  schools  and  from  the  sale  oh  rental  of  lands  acquired  by  the 
state  under  foreclosures  of  mortgages  taken  as  security  for  moneys 
loaned  out  of  the  public  school  endowment  fund,  were  to  be  placed 
to  the  credit  of  the  farm  mortgage  fund  in  the  amount  that  the 
latter  fund .had  been  formerly  decreased.  The  farm  mortgage  fund 
was  referred  to  by  the  court  as  a revolving  fund  which  was  for  the 
purpose  of  paying  delinquent  taxes  and  expenses  of  mortgage  fore- 
closures on  land  securing  farm  loans  held  by  the  state.  To  the 
extent  that  the  farm  mortgage  fund  was  drawn  on,  it  was  to  be  re- 
imbursed when  collections  were  made  on  loans  or  when  the  mortgage 
was  foreclosed.  The  principal  of  the  loan  was  advanced  from  the 
public  school  endowment  fund.  The  contention  of  the  plaintiff  in 
the  case  was  that  all  money  realized  from  the  foreclosure  of  the 
mortgages  was  to  be  placed  in  the  public  school  endowment  fund  and 
that  the  statute  placing  a part  of  this  money  in  the  farm  mortgage 
fund  was  unconstitutional.  The  court  held  the  statute  constitutional. 
The  fact  that  the  court  called  this  type  of  fund  a revolving  'fund 
shows  that  money  paid  out  of  a revolving  fund  is  expected  ultimately 
to  return  to  that  fund.  ‘The  court  summed  up  this  theory  in  its 
opinion  at  1.  c«  407* 


"The  same  answer  will  apply  to  the  state *s 
reimbursing  the  fund  by  means  of  rentals 
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etc*  It  has  already  received  from  the 
revolving  fund  advances  equal  to  all 
it  is  required  to  return,  and  is  just 
handing  back  to  the  true  owner  that 
which  for  a time  it  has  been  permitted 
to  use  for  its  own  accommodation  or 
profit*  * 

We  think  the  purpose  and  the  nature  of  thp  revolving  fund  which 
we  are  here  considering  would  be  compromised  and  violated  if  the 
money  from  the  trucks  is  not  returned  to  the  fund  from  whence  it 
came.  This  is  true  because  it  Is  not  Inconceivable  that  the  con- 
tinued depletion  of  the  revolving  fund  by  the  purchase  of  equipment, 
such  as  the  three  trucks  here  in  question,  without  returning  money 
realized  from  the  sale  of  this  equipment,  might  ultimately  lead  to 
the  fund  being  extinguished*  This  result  might  be  reached,  even 
though  we  -assume  that  the  industries  will  continue  to  make  a profit 
on  the  sale  of  their  goods,  for  the  reason  that  those  profits  would 
have  to  be  large  enough  to  allow  for  the  purchase  of  the  entire 
equipment  of  the  industries  out  of  these  profits  alone*  Otherwise, 
the  amount  in  the  fund  would  gradually  decline.  The  industries  of 
the  penitentiary  are  an  important  function  of  that  Institution  and 
It  is  important  to  the  state  that  the  Industries  continue  to  function 
properly.  Therefore,  we  think  it  would  be  contrary  to  the  intention 
of  the  Legislature,  In  setting  up  the  revolving  fund  and  providing 
for  the  industries  of  the  penitentiary,  that  there  should  be  an  dep- 
letion of  the  revolving  fund  except  that  which  is  absolutely  necessary 
for  the  functioning  of  the  Industries  and  that,  under  this  theory,  the 
money  which  Is  realized  from  the  sale  of  an  article  purchased  out  of 
the  revolving  fund  should  be  returned  to  that  fund. 

CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that,  (1)  The 
State  Treasurer  holds  the  authority  to  determine  tho  fund  to  which 
moneys  placed  in  the  state  treasury  should  be  credited,  (2)  The  pro- 
ceeds from  the  sale  of  three  trucks,  used  by  the  industries  of  the 
state  penitentiary  and  which  were  purchased  out  of  moneys  of  the  re- 
volving; fund  of  the  penitentiary,  should  be  placed  in  the  state  treas- 
ury to  the  credit  of  the  said  revolving  fund. 

Respectfully  submitted. 


APPROVED* 

SMITH  N*  CROWE,  JR. 
Assistant  Attorney  General 

J.  E.  TAYLOR 
Attorney  General 
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ELECTIONS:  County  committees  may  fill  in  candidates  for 

office  of  county  clerk  at  August  6,  1946, 
NOMINATIONS:  primary  election. 


July  30, 

194S 

Honorable  J*  b,  Snoot 
Pro  u c c ut ing  At t o rne y 
Moraphl o.  Ills s our i 

i) 

pi 

Dear  Sir*' 

Receipt  of  your 

recv.es  t fo? 

■ an  opinion  is  horoby 

edged,  which  roads  ae 

•follows  • 

"I  would  li 

ka  to  have 

the  opinion  of  y-vp 

office  relative  to  the  authority  of  the 
County  Committee  filling • In  the  ticket  for 
the  Office  of  County  Clerk ; 


1! 


it  brie  date  for  tiro  filin 


Declarations 
failed 


of  Candidates , the  legislature  h; 
to  enact  legislation  creating  the  office  of 
County  Clone  and  the  outlook  at  tko  time  was 
that  'that  office  would  terminate  on  July  i , 


1946*  Thereafter  and  after  the  last  date 
provided  by  lav/,  for  th 
fo r o f f i c o , th o 
creating  ulr 
was  approve- 


trie 

f ili)lU  (5 

le- nisluture  onac 


'ice  ->f  bounty.  Clerk  which 


' f : 


; i-  ;necl 


f (1  e c 1 a ra  t I on  s 
fori  a law 

bill 

Co vernon. 


"The  question  Is,  Gan  the  County 
either  political  party  fill  in  a 
such  office*  Who n no  person  filed 


Committee  of 
candidate  for 
a declaration 


as  a 


candidate  for  the  office? 


V/o  note  In  Senate  bill  Ho.  433 , which  is  a bill  for  the 
croat ion  of  the  office  of  clerks,  of  the  county  court , and 
which-  was  approved  by  the  Governor  on  .July  IS,  1946 , with  an 
emergency  clause,  that  Section  85  thereof  provides : 


"All  persons  who  filed  for  the  office  of  county 
clerk  in  the  several  counties  on  or  before  April 


Hon.  J, 


n 


Smoot 


oO  , 
the 


1943,  shall  have 
official  primary 


vo tod  at  tho 
August , 1943 


pr  imary 

n 


their  nines  printed  on 
election  ballots  to  b© 
election  to  be  held  in 


If  any  ouch  persons  have  filed 
county  clerk  on  or  before  April  30, 
course,  will  apply. 


for  the  office  of  the 
1046,  this  section,  of 


Ho  wo  vo  i' , 


no  sue! 


persons  v/ore  filed  for  fiat  office 


prior  to  that  date,  tho  situation  is  comparable  tc 
found  in  the  case 
1060,  246  ho.  64, 


that 


of  State  ex  rel,  v. 


Kort . 

In  that  case,  subsequen 


Juno,  1912 


publican  National  Convention  in 
organization  can©  into  boing,  Ini  own  as  the 
Members  of  the  new  party  sought  to  have  th 
Commissioners  of  St,  Louis  place  their- nan 
ballot.  The  Board  refused  to  , do  so.  In  cl 
tion  made  by  tho  Progressive  party  commit t 
of  Missouri  said} 


>hn , 160  6, 
tly  to  the  Re- 
, a now  political 
"Progressive  Party, " 
c board  of  Election 
ec  on  tho  official 
.locus sing  the  nomina- 
ee. 


c Supreme  Court 


" f In  our  judgment  relators  wore  en- 
titled to  a place  on  the  official  ballots 
by  reason  of  this  act  of  the  party  commit- 
tee, There  may  bo  more  obstacles  in  the 
way  of  reaching  this  conclusion,  but  in 
ny  way  of  thinking  tho  conclusion  is  well 
grounded  in  legal  principles,  bro  have 
here  a political  party,  nation-wide,  organ- 
ized after  tho  tine  for  taking;  tho  prelimi- 
nary steps  for  tho  August  primary  had  ex- 
pired. , Such  party,  therefore,  could  not 
participate  in  tho  primary,  although  it 
came  into  existence  prior  to  tho  primary. 

The  preliminary  stops  had  to  be  taken  prior 
to  June  0,  1012,  at  which  time  there  was  no  * 
such  political  organization i but  it  did  have 
a national  and  state  organisation  prior  to 
August  G,  the  date  of  the  primary.  Such 
party  although  actually  in  existence  had  no 
candidates  for  office  running;  at  such  pri- 
mary. In  tho  Act  of  1909  (Sec,  16,  Laws 
1909,  p.  4935)  , it  is  provided*  ‘Vacancies 
occurring  after  the  holding  of  any  primary 


i 
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or  where  no  person  shall  offer  himself  as 
a candidate  before  such  primary,  shall  be, 
fillod  by  the  party  committee  of 'the  dis- 
trict, county  or  State,  as  the  case  may  be ; 
Provided,  however , that  no  name  shall  be 
allowed  on- any  ticket  until  the  required 
fee  shall  have  been  paid. ’ 


"This  section  is  broad  enough  to  permit  the 
party  committee  of  such  party  to  fill  any 
and  all  vacancies  upon  their  party  ticket. 

;.A  I 


it  M 


Tlie  difference  between  the  Kbrtjohn  case,  supra,  and  your 
situation  is  that,  in  the  fort  John  case,  there  were  no  candi- 
dates filed  prior  to  the  primary  election  by  a new  party,  and 


in  your  letter,  there -was  no  office  in  existence 
nominations  could  be  filed.  However,  tbr 


. i 1 o u . 

to  the  primary  election,  in  cx* s 
a bill  for  the  creation  of  the 
courts,  was  approved  by  the  Governor 
an  ©morgen cy  clause. 


_ s\  j _ - 

oil ice 


ior 

the  office  is  now,  prior 
Senate  Bill  ho.  483, 
of  clerks  of  the  county 
on  July  12,  1946,  with 


CO  IT  OL 'US  10  IT 

it  is,  therefore,  the  opinion  of  this  department  that 
the  county  committees  of  the  political  parties  may  fill  in 
a candidate  for  the  office  of  county  clerk,  since,  at  the 
last  date  for  filing  a candidate’s  nomination,  that  office 
was .nonexistent  and  subsequently  has  com©  into  being  prior 
to  the  primary  election  of  August  6,  1946. 


Respect  fu  1 ly  s ubmi  1 1 e d , 


APPROVED; 


J . MARTIN  AiJD.EK30.II 
Assistant  Attorney  General 


J,  E,  TAYLOR 

Attorney  General 
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PURCHASING  AQENT4  State  departments  may  purchase  personal  pro- 
perty, through  Purchasing  Agent,  by  trading 
in  property  to  be  replaced  and  paying  balance 
in  cash. 


Piled:  No.  83 

September  30,  1946 


Honorable  William  L.  Smith 
State  Purchasing  Agent 
Jefferson  City,  Missouri 

Dear  Sir: 

At  your  request  and  at  the  request  of  other  state  officials, 
we  are  reviewing  the  opinion  of  this  department  rendered  to 
Honorable  George  Blowers,  State  Purchasing  Agent,  on  June  30, 
1938,  which  holds  that  the  State  Purchasing  Agent  may  not 
exchange  or  trade  wheat  owned  by  the  state  for  flour.  On 
authority  of  that  opinion,  this  department  in  a letter  to 
Honorable  Ira  A.  Jones,  President  of  the  Board  of  Managers, 

State  Eleemosynary  Institutions,  on  April  21,  1942,  answered 
the  following  question  in  the  negative: 

"is  it  possible  for  us  to  trade  through 
the  Purchasing  Agent  automobiles,  paying 
a cash  difference  or  receiving  a cash 
difference  in  the  trade?" 

The  63rd  General  Assembly  by  Senate  Committee  Substitute 
for  Senate  Bill  No.  297  repealed  and  re-enacted  in  substantially 
the  same  form  the  Purchasing  Agent  Act  (chapter  105,  R.  S.  Mo. 
1939).  Section  64  of  S.C.S.S.B.  No.  297  provides  in  part  as 
follows : 
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'the  purchasing  agent  shall  purchase  all 
supplies  for  all  departments  of  the  state, 
except  as  in  this  act  otherwise  provided. 

* * *"  (Underscoring  ours.) 


Section  69  of  the  same  bill  provides: 


" * * * He  shall  also  have  power,  subject 
to  the  same  provisions  as  for  bids  for 
purchases,  to  sell  any  surplus  or  un- 
needed supplies  or  property  in  his  hands 
or  owned  by  the  state  or  any  department 
thereof.  * * *"  (Underscoring  ours.) 


I ■ 
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Section  65  deals  with  how  purchases  shall  be  made  and 
provides  that  they  shall  be  based  on  competitive  bids  and 
the  contract  shall  be  let  to  the  lowest  and  best  bidder.  The 
statute  further  provides  that  the  "purchasing  agent  shall  have 
the  right  to  reject  any  or  all  bids  and  advertise  for  new  bids, 
or,  with  the  approval  of  the  Governor,  purchase  the  required 
supplies  on  the  open  market  if  they  can  be  so  purchased  at  a 
better  price." 

The  question  as  to  whether  the  various  state  departments 
through  the  State  Purchasing  Agent  "may  trade"  or  "exchange" 
state  property,  rests  upon  the  construction  of  the  words 
"purchase"  and  "sell"  as  used  in  Sections  64  and  69,  supra. 

It  is  the  fundamental  rule  of  statutory  construction  that 
the  court  shall,  by  all  aids  available,  ascertain  and  give 
effect  to  the  intention  of  the  Legislature;  State  v.  Toombs, 

25  S.  W.  (2d)  101;  Thompson  v.  Lemarr,  17  S.  W.  (2d)  960, 

322  Mo.  514. 

One  method  of  determining  the  intention  of  the  Legislature 
in  enacting  a particular  statute  is  to  look  to  the  object  to  be 
accomplished;  Boll  v.  Condie-Bray  Glass  Company,  11  S.  W.  (2d) 

48,  321  Mo.  92.  As  was  said  in  59  Corpus  Juris  961,  "in 
construing  a statute  to  give  effect  to  the  intent  or  purpose 
of  the  Legislature,  the  object  of  the  statute  must  be  kept  in 
mind,  and  such  construction  placed  upon  it  as  will,  if  possible, 
effect  its  purpose." 

It  is  common  knowledge  that  prior  to  the  enactment  of  the 
"State  Purchasing  Agent  Act"  in  1933  (Laws  of  Missouri  1933* 
page  410)  that  each  state  department  made  arrangements  for  and 
purchased  its  own  supplies.  The  only  limitation  imposed  upon 
such  purchases  was  that  there  be  a sufficient  appropriation  to 
cover  such  purchases  and  that  there  be  an  unexpended  balance  in 
the  state  treasury  to  pay  for  the  same  (Sections  11404  and  11425, 
R.  S.  Mo.  1929). 

In  creating  the  State  Purchasing  Department  and  provid- 
ing that  the  State  Purchasing  Agent  shall  purchase  supplies 
for  all  departments,  the  obvious  intent  of  the  Legislature  was 
to  eliminate  excessive  purchases  by  the  various  departments 
at  uncontrolled  prices  and  to  inaugurate  a program  of  economy 
and  system  in  the  purchase  of  state  supplies.  Wide  discretion 
was  given  to  the  State  Purchasing  Agent  in  the  acceptance  or 
rejection  of  bids  so  that  he  could  effectuate  this  policy  of 
securing  for  the  state  departments,  supplies  in  the  best  and 
most  economical  fashion. 


Honorable  William  L.  Smith 
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With  this  thought  in  mind  we  turn  to  the  construction 
of  the  word  "purchase"  and  "sell." 

59  Corpus  Juris  1105,  states  that,  "Laws  enacted  in  the 
interest  of  public  welfare  * * * should  be  liberally  construed 
with  a view  to  promote  the  object  in  the  mind  of  the  Legisla- 
ture, " and  the  same  work  points  out  that  even  when  the  rule 
of  strict  construction  is  to  be  followed,  such  rule  is  not 
violated  "by  permitting  the  words  to  have  their  full  meaning 
or  the  more  extended  of  two  meanings." 

The  word  "purchase"  as  used  here  (as  distinguished  from 
"purchase  or  descent"  as  used  in  real  estate  and  probate  law) 
has  not  been  defined  by  the  courts  of  this  state.  However, 
in  Words  & Phrases,  Vol.  35,  p.  477 , the  following  definitions 
are  given: 

"The  word  ’purchase, 1 in  its  popular  sense, 
has  the  narrower  signification  of  acquisi- 
tion by  voluntary  act  or  agreement  for  a 
valuable  consideration.  City  of  Enter- 
prise v.  Smith,  62  P.  324,  325,  62  Kan.  815 . 

"’Purchase,1  in  a popular  and  confined 
sense,  means  acquisition  by  way  of  bargain 
and  sale  or  other  valuable  consideration, 
or  the  transmission  of  property  from  one 
person  to  another  by  their  voluntary  act 
and  agreement,  founded  on  a valuable  consider- 
ation. Cobb  v.  Webb,  64  S.  W.  792,  793,  26  Tex. 

Civ . App . 467 . " 

The  above  definitions  require  only  that  the  acquisition 
of  the  property  be  for  a valuable  consideration  and  do  not 
limit  such  acquisition  to  the  payment  of  money. 

In  State  v.  Miller,  300  S.  W.  765,  our  Supreme  Court  had 
occasion  to  discuss  the  question  of  whether  the  word  "sell" 
included  the  words  "barter  and  trade."  The  court  said: 

"The  word  ’sell,'  as  defined  by  Webster’s 
Dictionary,  means : 

"’To  transfer  property  for  a consideration; 
to  transfer  the  absolute  or  general  title 
to  another  for  a price  or  a sum  of  money; 

* * * to  dispose  of  in  return  for  something.' 
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"And  the  word  'sale*  in  the  same  diction- 
ary is  defined  as  a contract  whereby  the 
absolute  or  general  ownership  of  property 
is  transferred  from  one  person  to  another 
for  a price  or  sum  of  money;  or,  loosely, 
for  any  consideration. 

"These  are  legal  definitions,  and  mention- 
ed in  the  encyclopaedias.  In  the  restricted 
sense,  then,  'sell1  may  be  distinguished 
from  ‘trade,’  but  in  the  broader  sense  it 
includes  trade  or  barter.  * * *" 

It  will  be  seen  therefore  that  the  above  definitions  of 
"purchase"  and  "sell"  are  broad  enough  to  include  the  words 
"trade  or  exchange."  In  giving  such  construction  to  thg  words 
mentioned,  the  object  of  the  Legislature  in  passing  the  statute 
is  effectuated.  It  is  common  knowledge  that  in  the  purchase 
of  supplies,  money  may  be  saved  by  trading  in  the  used  pro- 
perty rather  than  selling  it  and  buying  new  supplies  at  the 
full  purchase  price.  The  "trading  in"  makes  for  economy  in 
state  government,  which  is  the  purpose  of  the  "Purchasing 
Agent  Act." 

This  interpretation  is  bolstered  by  the  construction 
placed  upon  such  statutes  by  the  Legislature  itself.  The 
interpretation  of  a law  by  the  General  Assembly,  though  not 
controlling,  is  entitled  to  respectful  consideration  (State 
ex  rel.  Wayland  v.  Herring,  208  Mo.  708,  106  S.W.  984,  59 
C.J.  1033).  In  1933  the  same  Legislature  that  enacted  the 
"Purchasing  Agent  Act"  provided  in  the  various  appropriation 
bills  that  no  passenger  cars  for  the  various  departments  could 
be  purchased  at  a cost  "including  any  automobile  traded  in” 
to  exceed  eight  hundred  dollars  \$800.00)  each  (Laws  of 
Missouri,  1933,  pages  89,  101,  112,  118,  131,  136,  139,  l6l). 
Thus  the  same  Legislature  construed  the  word  "purchase"  as 
including  "trade  in."  Subsequent  Legislatures  in  1935,  1939, 
1941  and  1943  included  the  "trade  in  provision"  in  the  appro- 
priation acts  of  those  years. 

Further,  it  will  be  noted  that  section  66  of  S.C.S.S.B. 

No.  297,  which  is  a new  section  added  by  the  1945  act,  pro- 
vides that  in  the  purchase  of  surplus  war  materials  the  State 
Purchasing  Agent  may  "purchase  * * for  cash,  credit,  or  other 
property"  (underscoring  ours).  This  is,  still  further,  an 
example  of  Legislative  construction. 

The  only  case  that  we  have  been  able  to  find  which  spec- 
ifically deals  with  the  question  at  hand  is  that  of  Bartlett 

v.  City  of  Lowell,  201  Mass.  151,  87  N.  E.  195»,  Ip  that  caae 
there  was  involved  a statute  which  provided  that  the  city  01 
Lowell  was  to  have  a department  of  supplies  with  a chief 
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elected  annually  by  the  voters.  The  statute  further  pro- 
vided that,  "all  materials  and  supplies  for  the  city  shall  be 
purchased  by  the  chief  or  head  of  such  department  subject  to 
the  approval  of  the  mayor." 

The  plaintiff  in  the  case  contracted  with  the  Super- 
intendent of  Streets  whereby  the  gravel  on  the  plaintiff* s 
property  was  to  be  used  by  the  city  upon  its  streets  and  was 
to  be  paid  for  by  other  filling  owned  by  the  city  which  fill- 
ing was  to  be  deposited  on  the  lot  from  which  the  gravel  was 
taken.  The  plaintiff  alleged  that  this  material  had  not 
been  "purchased"  by  the  city  so  as  to  bring  it  within  pur- 
view of  the  statute  requiring  all  material  to  be  purchased  by 
the  Department  of  Supplies.  The  Court  said: 

"*  * * it  is  plain  that  the  change  made 
by  the  new  charter  in  regard  to  the 
purchase  of  material  and  supplies  was 
revolutionary,  and  that  these  provisions 
of  the  charter  should  receive  a broad 
construction.  For  that  reason  we  cannot 
adopt  the  construction  contended  for  by 
the  learned  counsel  for  the  plaintiff, 
to  wit,  that  the  word  ‘purchase*  should 
be  limited  to  a purchase  for  money,  ex- 
cluding a purchase  where  the  property 
bought  is  to  be  paid  for  in  kind  and  that 
the  word  ‘supplies'  should  be  limited  to 
articles  of  food,  and  the  word  'material  * 
to  'that  which  the  city  has  occasion  to 
have  on  hand  for  the  manufacture  of  other 
things . * On  the  contrary  we/  are  of 
opinion  that  a purchase  of  gravel  to  be 
taken  away  by  the  city  and  used  in  re- 
pairing the  city  streets,  to  be  paid  for 
by  other  filling  deposited  on  the  lot  in 
question  by  the  city,  is  a purchase  of 
material  within  St.  1896,  p.  365,  c. 

415,  Sec.  3." 

We  believe  the  law  as  laid  down  by  the  Supreme  Judicial 
Court  of  Massachusetts  construing  a statute  practically 
identical  with  Section  64,  supra,  is  applicable  to  the 
question  presented  in  the  instant  case  and  that  the  opinion 
rendered  by  this  department  on  June  30,  1938,  to  Honorable 
George  Blowers,  State  Purchasing  Agenti  should  be  overruled. 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the 
various  state  departments  and  agencies,  when  purchasing 
personal  property  through  the  State  Purchasing  Agent  to  replace 
property  of  the  department,  may  trade  in  the  property  to  be  re- 
placed as  part  of  the  purchase  price  and  pay  the  balance,  if  any, 
out  of  the  proper  appropriation. 


Respectfully  submitted. 


ARTHUR  M.  O'KEEFE 
Assistant  Attorney  General 


APPROVED: 


■J:"E.  TAYLOR 

Attorney  General 


/ . /' 
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API  ROPRIATIONS:  Ar\  appropriation  adt  which  dot 

CONSTITUTIONAL  LAW:  distinctly  specify  the  amount'  and 

purpose  of  the  appropriation  without 
reference  to  any  other  lav/  is 
unconstitutional. 


I!  ovembe  r 13,  1 04  G 


honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Attention:  hr*  B,  F,  Ragland 
Chief  Clork 

hear  Sir: 

This  acknowledges  your  request,  which  Is  as  follows: 

"Section  1,  of  House  Bill  1035,  provides 
for  transfer  of  two  million  dollars  from 
the  Missouri  Postwar  Fund  to  County  Aid 
Hoad  Fund  to  be  apportioned  to  the  several 
counties  of  the  stato  for  contain  pur nos os . 

"I  would  like  to. have  your  official  opinion, 
if  the  phrasing  in  fills  section  is  such 
that  it  appropriates  the  money  from  the 
County  Road  Aid  Fund," 

Replying  thereto,  the  House  Committee  Substitute  for  .louse 
Bill  No,  1055,  which  is  the  appropriation  act  in  question,  pro- 
vides as  follows: 

"There  Is  hereby  appropriated  out  of  the 
State  Treasury  chargeable  to  the  Missouri 
postwar  reserve  fund  the  sum  of  Two  Billion 
, (-.2,000,000,00)  Dollars,  and  the  said  sum 

of  Two  Million  (^2,000,000,00)  Dollars  is 
'hereby  transferred  and  sot  apart  to  the 
county  aid  road  fund  to  be  apportioned  to 
, the  several  counties  of  the  state  for  the 
‘ purpose  of  aiding  and  assisting  counties 
in  the  Improvement,  construction,  recon- 
struction and  restoration  of  county  roads 
as  provided  In  Committee  Substitute  for 
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House  Bill  No*  214,  an  Act  of  the  63rd 
General  Assembly,  approved  July  23,  1946; 
for  the  period  beginning  July  1,  1946  and 
ending  June  30,  1947.” 

There  aro  several  sections  of  the  1945  Constitution  bear- 
ing on  this  question*  Section  36  of  Article  III  provides, 
among  other  things s 

”^11  revenue  collected  and  money  received 
by  the  state  shall  go  into  the  treasury  and 
the  general  assembly  shall  have  no  power  to 
divert  the  same  or  to  permit  the  withdrawal 
of  money  from  the  treasury,  except  in  pur- 
suance of  appropriations  made  by  law*” 

Section  15  of  Article  IV  of  the  1945  Constitution  requires 
the  state  treasurer  to  hold  such  money  for  the  benefit  of  the 
respective  funds  to  which  they  belong  and  disburse  thorn  as  pro- 
vided by  law. 

Section  23  of  Article  IV  of  the  1945  Constitution  provides: 

” & *•  Every  appropriation  law  shall 

distinctly  specify  the  amount  and  purpose 
of  the  appropriation  without  reference  to 
any  othor  law  to  fix  the  amount  or  purpose,” 

Section  23  of  Article  IV,  supra,  does  not  appear  to  have 
been  followed  in  the  drafting  of  said  appropriation  act,  being 
House  Committee  Substitute  for  House  Bill  No.  1035. 

it  will  be  observed  that  this  appropriation  act  appropriate 
two  million  dollars  out  of  the  state  treasury  ’’chargeable  to  the 
Missouri  postwar  reserve  fund.”  Then  it  seeks  to  direct  that 
said  two  million  dollars  be  "transferred  and  set  apart  to  the 
county  aid  road  fund  to  be  apportioned  to  the  several  counties 
of  the  state  for  the  purpose  of  aiding  and  assisting  counties 
in  the  improvement,  construction,  reconstruction  and  restoration 
of  county  roads  as  provided  In  Committee  Substitute  for  House 
Bill  No.  214,  if-  -S'-  * #»”  If  that  part  of  said  Section  I,  as 
follows , to  wit,  ”as  provided  in  Committee  Substitute  for  House 
Bill  No..  214,  an  Act  of  the  63rd  General  Assembly,  approved 
July  23,  194p,”  were  loft  out  of  said  appropriation  act,  then 
the  appropriation  act,  absent  other  defects,  would  be  to  ,ap- 
propriate  this  two  million  dollars  "for  the  purpose  of  aiding 
and  assisting  counties  in  the  Improvement,  construction,  recon- 
struction and  restoration  of  county  roads,”  which  would  leave 


i 


Honorable  Forrest  Smith  -5- 


the  field  wide  open  for  expending  said  money  on  any  county 
roads,  and  that  was  not  the  Intent  of  the  Legislature  In  passing 
said  appropriation  act.  It  was  evidently  tho  intent  of  the 
Legislature  that  3aid  money  should  only  bo  used  in  tho  improve- 
ment, construction,  reconstruction  and  restoration  of  county 
roads  that  fall  within  the  classes  provided  for  in  Section  3 
of  Committee  Substitute  for  House  Bill  No,  214,  which  are  sub- 
divided into  five  classes  as  follows? 

"FIRST:  County  roads  which  arc  used  for 
all  of  the  following  purposes:  School 
bus  routes,  mail  routes,  milk  routes, 

"SECOND:  County  roads  which  are  used  for 
any  two  of  the  following  purposes:  School 
bus  routes,  mail  routes,  milk  routes  * 

"THIRD : County  roads  which  are  now  used 

for  any  ono  of  tho  following  purposes: 

School  bus  routes,  mail  routes,  milk  routes, 

"FOURTH:  County  roads  which  may  bo  used, 
if  improved  or  restored,  for  any  ono  or  more 
of  tho  following  purposes:  School  bus 
routes,  mail  routes,  milk  routes, 

"FIFTH:  Any  other  county  road,  provided 
consideration  shall  be  given  to  the  number 
of  farms  served  by  said  road  and  the  amount 
of  traffic  on  said  road," 

It  further  appears  that  it  was  evidently  the  Intent  of  the 
lawmaking  body  that  no  part  of  said  two  million  dollars  should 
be  expended,  on  any  of  said  five  classes  unless  the  County  Court 
gave  consideration,  "FIRST,  to  all-woather  county  roads  which 
have  deteriorated  and  are  in  need  of  restoration  or  reconstruc- 
tion, SECOND,  to  dirt  or  non-all-weathor  county  roads,  and, 

THIRD,  to  any  other  county  roads," 

It  further'  appears  to  be  the  intent  of  the  Legislature 
that  said  funds  bo  restricted  so  that  not  more  than  seven  hundred 
and  fifty  dollars  per  mile  or  fifty  por  cent  of  the  total  cost 
of  the  county  projects,  whichever  is  less,  shall  be  expended  out 
of  said  funds  so  appropriated  and  that  tho  various  other  provi- 
sions of  Committee  Substitute  for  House  Bill  No,  214  should  be 
complied  with  as  conditions  precedent  to  the  actual  payment  of 
the  funds  so  appropriated. 
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It  will  be  seen  that  it  becomes  necessary  to  refer  to 
Committee  Substitute  for  house  Bill  Ho,  214  in  order  to  de- 
termine the  meaning  of  house  Committee  Substitute  for  House 
Bill  Ho,  1035,  and  that  is  prohibited  by  Section  23  of  Article 
IV  of  the  new  Constitution  which  says  that  every  appropriation 
law  shall  distinctly  specify  the  amount ■ and  purpose  of  the 
appropriation  ’’without  reference  to  any  other  law  to  fix  the 
amount  or  purpose,” 


Conclusion. 

it  is  our  opinion  that  Committee  Substitute  for  House 
Bill  No,  1035  is  unconstitutional  and  void. 


Very  truly  yours. 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


DRAKE  v/atsgh 

Assistant  Attorney  General 


SCHOOLS;  Traveling  expenses  of  county  super- 
intendents of  3rd  and  4th  class 
counties  should  be  figured  against 
total  compensation  of  said  officers. 


November  .25,  1946 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Mr.  Smith! 


This  will  acknowledge  receipt  of  your  letter  of 
recent  date,  which  reads  as  follows: 

» 

"House  Bills  770  and  771,  fixes  the  salary 
and  the  traveling  expenses  of  the  county 
superintendent  of  schools  in  counties  of 
the  3rd  and  4th  class. 

In  determining  the  amount  of  traveling 
expenses,  we  would  like  to  have  an  opinion 
from  your  office  as  to  whether  both  the 
salary,  as  fixed  in  section  1,  and  the 
compensation  as  fixed  in  section  3 of  these 
two  bills,  should  be  added  in  determining 
the  travel  expenses  of  the  oounty  superin- 
tendent of  schools,  or  whether  only  the  amounts 
specified  In  section  1 of  these  bills  are 
to  be  used. 


We  have  reoeived  a number  of  requests  from 
various  county  school  superintendents  asking 
that  we  secure  an  opinion  from  your  office 
on  this  question." 


The  provisions  of  H.  B.  770  and  H.  B.  771  of  the 
1945  legislature  are  identical  in  so  far  as  they  relate 
to  t;  e traveling  expenses  of  county  superintendents. 

The  portions  of  said  sections  dealing  with  such  expenses 
are  found  In  section  2 of  each  act  and  read  as  follows:  ' 


"The  county  superintendent  of  public  schools 
shall  be  allowed  out  of  the  county  treasury 
not  to  exceed  twenty-five  per  cent  of  his 
annual  salary  for  actual  and  necessary 
traveling  expenses.  ******  The  county  court 
shall,  upon  presentation  of  his  bill  properly 
setting  forth,  his  actual  and  necessary  ex- 
penditures for  traveling  expenses  draw  a 
warrant  upon  the  county  treasury  for  the 
payment  of  same.*  * * * Provided,  when  the 
county  superintendent  shall  furnish  his 
own  conveyance,  the  rate  allotted  for  mileage 
shall  be  four  cents  per  mile  for  each  mile 
actually  and  necessarily  traveled." 

It  will  be  observed  that  by  the  foregoing  provisions 
the  county  superintendents  are  required  to  present 
bills  to  the  county  court  setting  forth  their  actual 
and  necessary  expenditures  for  traveling  expenses,  and 
the  county  courts  are  required  to  pay  such  bills, 
subject  of  course,  to  the  limitation  in  the  first 
sentence  of  said  sections  2,  that  the  total  traveling 
expenses  for  any  one  year  shall  not  exceed  twenty-five 
per  cent  of  the  annual  salary  of  suoh  superintendents. 

It,  therefore,  becomes  necessary  to  determine  what  the 
annual  salarleq  of  the  county  superintendents  are. 

Sections  1 of  said  aots, Insofar  as  they  relate 
to  the  compensation  of  oounty  superintendents, are 
Identical,  except  that  H.  B.  770  contains  extra  brackets 
for  compensation  in  counties  of  various  population. 

The  construction  of  one  of  said  sections  would,  there- 
fore, be  the  same  as  that  of  the  other.  H.  B,  771 
reads  as  follows: 

"In  counties  of  the  fourth  class  in  this  state, 
having  less  than  7,000  population,  the  county, 
superintendent  of  schools  shall  receive 
$1050.00  per  annum;  in  thosehaving  a popu- 
lation of  7,000  and  less  than  10,000,  he  shall 
receive  $1200.00  per  annum;  in  those  having 
a population  of  10,000  and  less  than  12,000, 
he  shall  receive  $1350.00  per  annum;  in  those 
having  a population  of  12,000  and  less  than 


15,000,  he  shall  reoelve  $1600.00  per  annum; 

In  those  having  a population  of  15,000  or 
more,  he  shall  receive  $1800.00  per  annum. 

The  Otate  of  Missouri  shall  appropriate 
annually,  out  of  the  general  revenue  fund 
of  the  State  of  Missouri,  $400.00  to  each 
and  every  county  of  the  fourth  class.  The 
county  superintendent  of  schools  shall  re- 
ceive his  salary  monthly  from  the  county 
revenue  fund  in  the  form  of  a warrant  drawn 
upon  the  county  treasury," 

It  should  be  noted  that  in  setting  the  amounts,  the 
county  superintendent  shall  reoelve,  said  amounts  are 
not  designated  either  as  salary  or  compensation.  The 
aot  merely  says  the  county  superintendent  of  schools 
shall  receive  a stipulated  amount  per  annum.  The  last 
sentence  of  Section  1 refers  to  the  amount  so  received 
as  "his  salary".  Seotion  3 of  said  acts  provide 
compensation  for  county  superintendents  for  their 
services  as  supervisors  of  school  transportation. 

Again  the  sections  of  both  acts  are  identical  exoept 
that  H.  B.  770  contains  more  braolcets  for  compensation 
according  to  various  populations  than  does  II,  B.  771, 
and,  therefore,  the  construction  put  upon  section  3 of 
either  aot  must  necessarily  be  the  same  as  that  put 
upon  the  same  section  of  the  other  act.  Seotion  3 
of  II.  B.  771  reads  as  follows* 

"County  superintendents  of  schools  in  coun- 
ties of  the  fourth  class  in  this  state  shall 
be  compensated  for  their  duties  as  supervisors 
of  school  transportation,  in  addition  to  the 
salary  provided  in  Section  1 of  this  act,  as 
follows:  In  counties  having  less  than  7,000 

population,  he  shall  receive  $376.00  oer 
annum;  in  those  having  7,000  and  less  than 

10.000  population,  he  shall  receive  $436.00 
per  annum;  In  those  having  10,000  and  less 
than  12,000  population,  he  shall  reoelve 
$496,00  per  annum;  in  those  having  12,000 
and  less  than  15,000  population,  he  shall 
receive  $655.00  per  annum;  and  in  those  having 

15.000  or  more  population,  he  shall  reoelve 
$615.00  per  annum.  The  county  treasurers 
of  the  several  counties  shall  pay  over  such 
compensation  monthly  out  of  funds  received 
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by  said  county  treasurers  from  the  State  of 
Missouri  for  the  purpose  of  compensating 
county  superintendents  of  schools  for  their 
duties  as  supervisors  of  school  transportation, 
at  the  same  time  he  pays  the  county  super- 
intendent of  schools  his  salary  for  the 
performance  of  his  other  duties," 

It  will  be  observed  that  the  foregoing  section 
provides  that  the  county  superintendent  "shall  be 
compensated"  for  his  duties  as  supervisor  of  school 
transportation  a specified  amount  per  annum  in  addition 
to  the  "salary"  provided  in  Section  1,  Here  again  the 
act  refers  to  the  compensation  provided  by  section  1 
as  "salary^  and  in  the  last  sentence  of  said  section^ 
the  compensation  provided  by  section  1 is  again  referred 
to  as  "his  salary  for  the  performance  of  his  other 
duties," 


he  see,  therefore,  that  county  superintendents 
affected  by  said  acts  receive  compensation  for  their 
duties  as  supervisors  of  school  transportation  and  also 
for  the  performance  of  their  "other  duties,"  The 
compensation  for  performance  of  their  "other  duties" 
is  referred  to  as  salary,  and  the  compensation  for 
duties  as  supervisors  of  school  transportation  is 
merely  referred  to  as  "compensation".  The  question 
to  be  determined  is  whether  the  compensation  for  duties 
as  supervisors  of  transportation  is  a part  of  the 
"annual  salary" of  such  superintendents  referred  to 
in  sections  2 of  said  acts, 

SalarjhPLs  defined  as  follows : 


"Recompense,  usually  periodically,  for  ser- 


vices rendered. " 


1?{ebst| 


DJ 


r’s  New  Standard 
>nary 


"A  stipulated  recompense /for  sefv-iqqs  rendered, 
usually  fixed  for  one  year  and  paid  pro 
rata,  at  varying  periods,  as  weekly,  monthly, 
etc.;  hire;  wages."  Webster’s  Twentieth 

Ceptury  Dictionary 
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From  the  foregoing  definitions  it  appears  that 
a salary  is  merely  a stipulated  compensation  payable 
periodically.  Annual  salary  would  be  one  fixed  by 
the  year,  although  payable  at  different  periods  during 
the  year.  A' monthly  salary  would  be  one  fixed  by  the 
month.  When,  therefore,  H.  B.  770  and  H.  B,  771  pro- 
vide a compensation  per  year  they  in  effeot  provide 
an  annual  salary  whether  they  denominate  the  compen- 
sation "salary"  or  merely  "compensation".  By  said 
acts  the  compensation  for  oounty  superintendents  for 
their  duties  as  supervisors  of  transportation  is 
fixed  at  a stipulated  sum  per  year,  and  it  is  provided 
that  said  eumxshall  be  paid  to  said  officers  monthly, 
Said  compensation  is,  therefore,  an  annual  salary, 
payable  monthly A 

\ 

We  think  the  following  cases  support/tfie  above 
conclusion:  ' 

V 

In  Kellogg  v.  Btbpy  County  et  257  MW  778 
(Iowa),  the  oourt  was  considering  i,  statute  regarding 
the  salary  of  a county  superintendent  of  schools.  In 
the  opinion  the  court  sale 


"It  Is  provided  by  section  5252  of  the  code 
that  each  county  superintendent  of  schools 
shall  receive  an  annual  ^salary  of  not  less 
than  #1,800  per  year  and  Woh  additional 
compensation  as  may  be  allowed  by  the  board 
of  supervisors  in  each  particular  county. 


The  question  Is  strictly  ope  of  statutory 
cons tract Ion,  It  is  true  that  both  the 
words  " salary"  and  "compensation"  are  used 
In  section  523:3,  They  are,  it  seems  to  the 
court,  used  without  differentiation.  The 
compensation  to  be  awarded  to  the  oounty 
superintendent  is  in  the  nature  of  salary, 
and  any  amount  added  by  the  board  to  the 
minimum  provided  by  the  statute  must  be 
treated  as  a part  of  such  salary," 


6- 


In  Spokely  v,  Haaven,  237  NV7  11  (Minn.  ),  the  Gourt 
wan  considering'  a statute  which  limited  campaign 
disbursements  for  county  offices  to  a sum  of  not 
exceeding  one- third  of  the  salary  to  which  such  person 
would,  if  elected,  be  entitled  during  the  first  year 
of  his  Incumbency  in  such  office.  Said  statute  further 
provided  that  If  such  person  would  not  receive  a 
salary,  then  the  limit  would  be  one-third  of  the  com- 
pensation which  his  predecessor  received  during  the 
first  year  of  such  predecessor's  Incumbency*  The 
oounty  offioer  involved  in  that  case  was  a sheriff 
whose  compensation  was  a salary  plus  certain  fees,  and 
the  question  was  whether  in  determining  the  limit  of 
campaign  expenditures  for  that  office  both  the  salary 
and  fees  should  be  added  together.  The  court,  after 
quoting  various  definitions  of  ''salary"  and  "compensa- 
tion" said: 

"We  are  of  the  opinion  that  the  legislature 
Intended  to  base  its  restriction  on  such 
disbursements,  at  least  in  a measure,  in 
proportion  to  the  gross  official  income. 

It  seems  apparent  that  it  was  the  Intention 
of  the  legislature  to  limit  the  authorized 
campaign,  expenses  to  one-third  of  the  official 
income  for  the  first  year  in  office.  Com- 
pensation was  the  controlling  element.  From 
a practical  viewpoint  and  for  the  purpose 
of  the  particular  law  there  could  be  no 
reason  for  making  a distinction  between 
'salary*  and  'fees',  and  x/e  hold  that  the 
word  'salary'  used  in  this  legislative 
enactment  was  used  in  its  flexible  broad 
sense  o.f  compensation  including  both 
' salary ' and  ' fees ' , " 

In  United  Boxboard  and  Pacer  Co.  v.  McUvan  Broi.  Co. 
76  A*  560,  554  (N. J. ) the  Court  said: 

"I  see  no  difference  between  salary  paid  for 
services  and  compensation  rendered  or  allowed 
for  services.  Salary  in  its  general  sense 
Is  a compensation  for  services  rendered  by 
one  to  another,  but  because  it  may  be  stipu- 
lated for  beforehand  the  word  gives  to  the 
thing  no  dignity,  force,  or  operation  which 
is  not  Included  in  the  word  'compensation'." 


Hhen,  therefore,  the  legislature  by  sections  2 
of  the  acts  unci  or  discussion  used  the  words  "annual 
salary",  we  think  it  meant  the  total  annual  compensa- 
tion. This  would  include  both  the  salary  as  super- 
visor of  transportation  and  the  salary  for  other  duties. 
The  provisions  as  to  expenses  were  evidently  designed 
to  reimburse  the  county  superintendents  for  money 
expended  by  them  in  traveling  while  performing  their 
duties.  There  would  be  no  reason  to  assume  that  the 
legislature  intended  that  tho  county  superintendents 
should  bear  their  own  expenses  while  traveling  in 
connection  with  their  duties  as  supervisors  of  school 
transportation,  but  should  be  reimbursed  for  their 
expenses  while  traveling  in  the  performance  of  their 
other  duties.  V/o  believe  the  provisions  of  Sections 
2 regarding  the  traveling-  expenses  were  designed  to 
guarantee  that  the  county  superintendents  should 
receive  their  compensation  for  their  own  use  and  that 
they  should  not  be  required  to  use  any  part  of  same 
for  traveling  expenses. 

.fiPflfttaflJLffifl 

It  is,  therefore,  the  opinion  of  this  office  that 
the  annual  salary  of  the  county  superintendent  of  a 
county  of  the  third  class  is  tho  total  sum  of  the  salary 
provided  by  Section  1 of  K.  B.  770  and  the  compensation 
for  acting  as  supervisor  of  school  transportation 
provided  by  Section  3 of  said  act  and  that  the  annual 
salary  of  the  county  superintendent  of  a county  of  the 
fourth  class  is  the  total  sum  of  the  salary  provided 
by  Section  1 of  H,  13.  771  and  the  compensation  for 
acting  as  supervisor  of  school  transportation  provided 
by  Section  3 of  said  act;  and  that  said  superintendents 
are  entitled  to  be  reimbursed  for  amounts  actually 
and  necessarily  expended  for  their  traveling  expenses 
in  performing  the  duties  of  their  office,  not  to  exceed, 
however,  twenty- five  per  cent  of  said  annual  salaries. 

Yours  very  truly, 


Harry  II.  Kay 

Assistant  Attorney  General 

APPROVED : 


J.  E,  Taylor,  Attorney  Oeneral 
HHK/vlv 


CIRCUIT  COIirjSs 
SALARIES  AND  FEES: 


Final  disposition 
fee  under  Section 


of  change  of  venue 
1074,  R.S„  Mo.  1939. 


i 


hecouber  o 194G 


Honorable  .Forrest  Smith 

State  Auditor 

Jo  j.  i ors  on  tj  l t'.v , i T i n s o 1 i. r i 


Dear  Sir; 

This  will 


e.  c &n  o ■ x © o.t  ■;  o r o c o in  t 

T q ,..v 
, 1 '.fUO  , 


aa-ce  of  Joe  ember  3.  1946,  which  reads  ♦ 


your  request  under 


u 


i • ® request  your  official  opinion  as  to 
u.ui't  alGoositioji  should  he  cade  of  the  ten 
aollars  rceelvoc;  by  e circuit  cleft  In  oases 
•jA^oiiaiige  as  provided  by  Section  1074  • p.  v 0 

by3  lnJ3o°0nat®  Committee  Substitute  Senate  * 
....iix  i,u.  enacted  oy  the  G3rd  funeral 
Assembly  became  effective,” 


popart- ion  * recently  ruled  that  under.  Senate  enn- 
mlUee  jubacnu-cc  for  Senate  bill  tt0 . 442  circuit*  w-«» 
aro  no  longer  entitled  to  -ewdve  the  10  by'fi hes 
foe  provided  for  in  Sect: or  1074  o ^ °2;  venu® 

said  bill  did  not  r e pe a 1 t ha t;  p a r t o f * b c c 1 1 on ' ' 1^0 7^’ ^ 10 ^ u or o ? 
wmch  requires  litigants  filing 1 annlications  for  'o  ?r 
venue  so  also  file  the  / 10.00  iWv-ith  y,  b S ' 

- circuit  cou.rt,  


of  the 


194  R 

■t  '■m 


*Jf°tion  24,  Article  V,  Constitution  of  ?.-isao”rl  n.* 
o,  requires  xooa.of  judges  to  be  naid  monthly  iv-to  eithe- 

fl  nM-.wr  J-ft  _ I , . X J. 


,,  » «tete  tfaaoury  or  K;o  county  that  pays"  fafalaft  sf 

>*arcl  pro vis r op  rootle  m part; 

' * Ti>°  of  all  courts  judges  and 
magistrates  shall  be  paid  monthly  into  the 
state  treasury  or  to  the  county  peyiur*  t;>eir 
salaries.”  " ,J 


y.^ n;:  l xri  : o co7 f 1 fc  1 '••••-  P^o Vi s ion  i s unqu os  t ionab ly 

/‘-GCUb  1;1>  . mm-  V. ' V*r>  •T’-^  V»#%  -cl  ...  JJ  ~ , , , u 

legislation  to  carry 


nee 


soli-  ox©  cut  ing , a*  i the  re  fo  r e 

^ is  17011  established  that  "constitutional 

that  th^ro-^,% ,?ll?n  :jy^  ° 10  a manifest  intention 
• J oG  m oo  ir.-iueo.iate  effect.  In  State  ex  rel.  City 
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✓ . \ 

of  Fulton  v.  Smith,  194  S*v7.  (2d)  302,  l»c.  3.04,  the  count 
said* 


MWe  ana  of  the  opinion  that  the  mooted 
constitutional  provision,  the  text  of 
which  is  sot  forth  in  the  margin,  is  not 
subject  to  the  foregoing  construction. 

’One  of  the  recognized  rules  is  that  a 
constitutional  provision  is  -not  self- 
oxo cuting  when  it  merely  lays  down  general 
principles,  but  that  It  is  self-executing 
if  it  supplies  a sufficient  rule  by  means 
•of  which  the  right  which  It  grants  may  bo 
enjoyed  and  protected,,  or  the  duty  which 
it  imposes  may  be  enforced,  without  the 
aid  of  a legislative  enactment.  •*  •»  « 

Another  way  of  stating  this  general,  govern- 
ing principle  is  that  a constitutional  pro- 
vision is  self-executing  if  there  is  nothing 
to  be  done  by  the  legislature  to  put  it  in 
operation.  In  other  words,  it  must  bo  re- 
garded as  self  ■•executing  if  the  nature  and 
extent  of  the  right  conferred  and  the  liability 
imposed  are  fixed  by  the  Constitution  itsolf, 
so  that  they  can  be  determined  by  an'  examina- 
tion and  construction  of  its  terms,  and  there 
is  no  language  indicating  that  the  subject  is 
referred  to  the  legislature  for  action.’  11 
Am.  Jur. , Constitutional  Law,  Section  74,  pp. 
691,  692.  See,  also,  16  Constitutional 

Law,  Section  48,  pp.  98-101.  *»  « **  # & * " 


The  salaries  of  circuit  judges  under  S.C.S-.S.B*  Ho*  442 
vary  according  to  the  number  of  counties  in  the  judicial  cir- 
cuit and.  population.  In  some  instances  the  salary  is  required 
to  be  paid  solely  out  of  the  state  treasury,  and  in  other 
instances  part  of  the  salary  is  required  to  be  paid  out  of  the 
state  treasury  and  balance  out  of  the  county  or  city  composing 


said  circuit.  Sections  2 and  3 of 


n q 

> vw  * ->  • > 


* D * 


TJ( 


o.  442  read* 


"From"  and  after  the  effective  date  of  this 
Act,  each  judge  of  the  circuit  court  of  a 
judicial  circuit  composed  of  a single  county 
or  city  which  now  has  or  may  hereafter  have 
more  than  200,000  inhabitants,  shall  receive 
an  annual  salary  of  .’..9,000.00,  86,000.00  of 
which  shall  be  paid  by  the  state  out  of  the 


Hon 


>3 


• Forrest  Smith 


state  treasury  and  §5,000,00  by  the  county 
or  city  composing  said  circuit j each  judge 
of  the  circuit  court  of  a judicial  circuit 
composed  of  a single  county  which  now  has  or 
may  hereafter  have  more  than  85,000  inhabitants 
and  less  than  200,0 JO  Inhabitants,  shall  re- 
ceive mi  annua I s ala rv  of  87,200*00,  86,000,00 
of  which  shall  bo  paid  by  the  state  out  of  the 
state  treasury  and  §1,200.00  by  the  county  com- 
posing said  circuit } and  all  other  judges,  of 
the  circuit  courts  of  this  State  shall  each 
receive  an  annual  salary  of  6,000,00  payable 
bj  the  State  out  of  the  State  treasury. 


"From  and  after  the  effective  date  of  this 
Act,  the  judge  of  the  Cape  Girardeau  Court  of 
Common  Pleas  shall  receive  an  ahnual  salary  of 
§5,000*00,  said  salary  to  be  paid,  in  equal 
monthly  installments  on  the  first  day  of  each 


month,  out  of  the 


State  treasury," 


Wo  think  there  can  be  no  question  but  that  the  §10,00 
change  of  venue  fee  provided  for  under  Section  1074,  R.S*  Mo 
1939,  is  either  a fee  of  the  court  or  circuit  judge.  At 
least  the  Constitutional  Convention  was  of  this  opinion  as 
can  be  seen  from  the  constitutional  debates,*  Judge  Williams , 
a member  of  the  Constitutional  Convention  from  Springfield, 
Missouri,  offered  an  amendment  to  exempt  change  of  venue  fees 
by  inserting  the  words  "except  change  of  "venue  fees  of  circuit 
judges"  after  the  word  "mag is t rates"  in  beet ion  24,  Article  V, 
Constitution,  1945,  The  discussion  on  this  additional  amend- 
ment of  Judge  Williams,  which  was  defeated,  commences  on  Page 
2755  of  the  transcript  of  the  debates  of  the  Constitutional 
Convention  and  continues  through  Page  27G0,  and  roads  in  part 
as  follows : 


"At  page  2757,  Mr,  High ter,  in  opposing  the 
amendment  of  Judge  Williams , stated} 


"’This,  Mr-,  President,  this  amendment  of 
Judge  Williams  is  a small  thing  in  itself, 
and  jot  the  members  will  see,  from  having 
read  Section  24,  that  we  are  endeavoring, 
and  the  substitute  is  the  same  as  the 
original  section  adopted  by  the  Committee 
in  this  regard,  that  w©  are  attempting  to 
do  av?ay  with  the  fee  system  in  the  courts 
and  have  a judge  paid  an  adequate  salary 
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for  Is  services  as  judge  and  nothing  but 
his  services  as  a judge,  and  make  that 
sufficient  to  properly  sustain  the  office.' 


"Hr.  Right er 


, after  pointing  out  abuses  of 
the  fee  system  in  the  probate  courts  and  the 


justice 


tiie  peace  courts,  urged  that  no 


exception • be  made  for  these  change  of 
fees,  stating j 


venue 


" ’*  Well,  the  Legislature  compensates  him 
and  under  this  section,  will  compensate  him 
for  being  a full  time  circuit  judge,  devote 
his  time  to  the  trial  of  such  cases  as  accord- 
ing to  the  due  processes  of  the  law  come  before 
him.  How,  why  should  he  in  the  entire  system 
of  courts,  bo  the  single  exception  and  just 
because  he  gets  a few  more  cases  a year  from 
other  circuits,  why  should  he  have  this  ad- 
ditional thing  in  the  nature  of  a fee?  Let 
him  be  adequately  compensated  for  trying  all 
the  cases  that  will  come  before  him,  and  then 
let's  stop  there  and  have  a cleanout  system. 

"At  page  2753,  Mr*  Drown  of  Christian  County, 
read  the  sentence  requiring  the  fees  of  all 
the  courts,  judges  and  magistrates,  to  be 
paid  into  the  state  or  county  treasury.  And 
there  followed  these  questions  and  answers* 


"Hr.  Brown  (of  Christian):  'How,  that  means 
that  the  judge  would  have  to  send  his  Cl 0,00 
change  of  venue  fee  to  the  state  treasury 
instead  of  getting  it  for  the  extra  work  he 
has  to  do  in  trying  to  got  this  law  suit  that 
is  sent  to  him,  isn't  it?’ 


"Ur.  Fighters  ’Yes,  that  is  right,’" 

There  will  be  no  difficulty  encountered,  in  so  distributing 
said  change  of  venue  fees  other  than  those  in  the  City  of  St, 
Louis,  Missouri,  Section  1074,  P. S.  Mo.  1939,  requires  that 
said  change  of  venue  fees, when  deposited  with  a circuit  clerk 
of  the  City  of  St,  Louis  to  be  paid  into  the  city  treasury,  are 
to  be  used  for  the  payment  of  salaries  of  circuit  judges  and 
court  stenographers  of  said  city.  In  such  case,  the  change  of 
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venue  fees  apparently  are  not  considered  additional  compensation 
for  the  circuit  judge  hearing  the  cause  as  in  other  cases,  but 
goes  toward  the  payment  of  salaries  for  all  circuit  judges  in 
the  City  of  St,  Louis,  as  well  as  court  stenographers  in  said 
city,  Notwithstanding  this  fact,  we  consider  that  part  of  Section 
1074,  supra,  to  be  in  conflict  with  Section  24,  Article  V,  Con- 
stitution, 1945,  supra,  requiring  fees  of  all  courts,  judges,  etc,, 
to  be  paid  monthly  into  the  state  treasury  or  county  paying  their 
salaries.  Section  31,  Article  VI,  Constitution,  1945,  reads  in 
part : 


"The  city  of  St.  Louis,  as  now  existing,  is 
recognised  both  as  a city  and  as  a county 
unless  otherwise  changed  in  accordance  with 
the  provisions  of  this  Constitution,  *”•  # 

Therefore,  in  this  instance  under  Section  24,  Article  V, 
supra,  the  City  of  St,  Louis  can  be  considered  as  a county. 

Where  there  is  a conflict  between  an  act  and  the  Constitution 
the  court  must  declare  said  act,  in  so  far  as  it  conflicts  with 
the  Constitution,  void.  See  Oilkeson  v,  Missouri  Pac,  R,  Co,, 

121  S,W.  138,  222  Mo,  173.  Also  State  ex  rel,  Elsas  v.  Missouri 
Workmen *s  Compensation  Commission,  2 S,W.  (2d)  790,  318  Mo,  1004, 
In  view  of  the  foregoing  * we  believe  the  change  of  venue  fees 
paid  to  the  circuit  clerk  of  the  City  of  St,  Louis  should  be  paid 
by  said  clerk  Into  the  state  treasury  or  city  in  proportion  to  the 
amount  of  salary  paid  by  the  state  or  the  city  as  provided  in 
S.C.S.S.B.  No.  442. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  the 
change  of  venue  fee  required  to  be  filed  with  the  circuit  clerk 
upon  the  filing  of  an  application  for  a change  of  venue  under 
Section  1074,  R*S.  Mo.  1939,  should  be  paid  by  the  circuit  clerk 
of  the  county  or  City  of  St,  Louis  wherein  the  cause  is  sent  on 
change  of  venue,  into  the  state  treasury,  county  or  City  of  St. 
Louis  in  proportion  to  the  amount  of  salary  paid  the  circuit 
judge  out  of  the  state  treasury,  , county  or  City  of  St,  Louis  as 
the  case  may  be. 

Respectfully  submitted. 


ALL ELY  K.  HAMMETT , Jr. 

APPROVED*  Assistant  Attorney  General 


J.  E,  TAILOR 

Attorney  General 


ARH  jLR 


COUNTY  COURTS:  Tlie  location  of  the  city,  town  or  village  in 

COUNTY  HOSPITALS:  which  a county  hospital  is  established  under  the 

provisions  of  Art.  4,  Chap.  126,  R.S.  Mo.  1939, 
is  designated  by  the  county  court.  The  exact  site 
of  such  hospital  is  designated  by  board  of  trustees. 


Honorable  l/uyne  V,  Slanlcard 
Prosecuting  .Attorney 
Newton  Comity 
fleos ho , Missouri 


rear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department,  and  reading  as 
follows: 


"Under  Sec.  15192,  R.  3.  Mo.  1959  is  it 
necessary  In  the  petition  of  the  free- 
holders and  in  the  notice  that  the  exact 
legal  description  of  the  proposed  site  be 
given,  or  is  it  sufficient  that  the  gen- 
eral location,  such  as  the  city,  town  or 
village  or  the  township,  be  named V" 

Section  15192,  Article  4,  Ciiapter  126,  R.  5.  Mo,  1959, 
has  been  repealed  bjr  House  Bill  Ho.  756,  passed  by  the  65rd 
General  Assembly,  which  bill  is  found  in  the  dune  Pamphlet 
of  the  Revised  Statutes  Annotated,  and  which  became  effective 
duly  1,  1946. 

Under  the  provisions  of  Hopse  Bill  Mo.  756,  the  petition 
by  the  freeholders  specifying  the  "place"  in  the  county  where 
the  hospital  is  to  be  located  is  no  longer  required.  The 
establishment , construction,  equipment,  improvement,  repair- 
ing and  maintenance  of  such  a hospital  is  now  in  the  hands 
of  the  county  court,  and  such  action  in  establishing  and  main- 
taining such  hospital  is  taken  by  the  court  in  appointing  the 
trustees,  who  then  buy  a site  and  construct  a hospital  build- 
ing, or  buy  a hospital  building,  and  equip  the  same,  appoint 
a superintendent,  and  maintain  the  hospital  generally.  The 
vote  of  the  people  is  no  longer  necessary  for  phe  establish- 
ment of  such  hospital,  but  such  establishment  is  a function 
of  the  county  court.  The  people  vote  only  on  u bond  issue  for 
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construction  of  a county  Hospital,  and  they  vote  for  this 
bond  issue  only  if  such  action  is  necessary  for  the  raising 
of  money  for  such  a hospital,  since  it  is  provided  that  the 
county  court  may  issue  bonds,  and  such  issuance  of  bonds  is 
made  only  under  the  provisions  of  House.  Bill  No.  749,  passed 
by  the  63rd  General  Assembly,  on  petition  of  one  per  cent 
or  three  hundred  voters  of  the  county,  whichever  is  greater. 
If  donations  are  received  by  a county,  un'der  Section  15204, 

H.  8.  Mo.  1939,  which  are  sufficient  to  construct  and  main-  ■ 
tain  such  a hospital,  obviously  no  bond  issue  is  necessary. 

l’he  poxyer  to  appoint  the  five  trustees  provided  for 
in  article  4,  Chapter  126,  R.  8.  Mo.  1939,  is  fixed  in  the 
county  court.  It  is  provided  in  Section  15193  of  House  Bill 
No.  756: 

"The  county  court  shall  appoint  five  (5) 
trustees  chosen  from  the  citizens  at  large 
with  reference  to  their  fitness  for  such 
office,  all  residents  of  the  county,  not 
more  than  three  (3)  of  said  trustees  to 
be  residents  of  the  city , town  ,or  village 
In  which  said  hospital "is  to  be  looatod, 
who  shall  constitute  a board  of  trustees 
for  said  public  hospital.  'T  " ! 

(Emphasis  ours.)”’ 

Clearly,  under  the  above  provision,  the  county  court 
must  designate  the  city,  town  or  village  where  the  hospital 
is  to  be  located.  There  is  no  provision  in  this  article  re- 
garding the  time  when  the  city,  town  or  village  is  to  be 
designated  by  the  county  court,  except  that  such  designation 
must  be  made  before  the  trustees  are  appointed,  since  it  is 
provided  that  two- of  the  trustees  must  be  from  some  place 
other  than  the  city,  town  or  village  in  which  the  hospital 
is  to  be  located. 

It  is  provided  in  Section  15200,  E.  S.  Mo,  1939: 

“The  jurisdiction  of  the  city,  town  or 
village  in  or  near  which  such  public  hos- 
pital is  located  shall  extend  over  all  lands 
used  for  hospital  purposes  outside  the  cor- 
porate limits  if  so  located,  * * * 

(Emphasis  ours.) 

Section  15193  of  House  Bill  No.  756  is  specific  in  re- 
quiring that  the  hospital  sliull  be  located  in  a city,  town  or 
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village.  The  location  is  fixed  by  the  county  court,  and  the 
location  must  be  fixed  in  such  city,  town  or  village  as  such 
city,  town  or  village  exists  when  the  selection  is  made  by 
the  county  court.  We  see  no  authority  in  any  statute  for  the 
designation  of  a location  outside  of  a city,  town  or  village. 
The  provision  in  Section  15200,  K.  C.  Mo.  1959,  that  the 
city,  town  or  village  "near  which  such  public  hospital  is  lo- 
cated” should  have  jurisdiction  over  all  lands  used  for  hos- 
pital purposes,  is  no  authority  whatsoever  for  the  designa- 
tion by  the  county  court  of  a location  outside  a city,  town 
or  village. 

It  is  clear  that  Article  4,  Chapter  126,  I i.  S.  Mo.  1939, 
provides  that  the  county  court  shall  designate  the  city,  town 
or  village  in  which  the  hospital  is  to  be  locuted,  and  that 
the  board  of  trustees  shall  select  the  specific  site  of  the 
hospital  in  such  city,  town  or  village. 


CONCLUSION 


It  is  the  conclusion  of  this  department  that  the  vote  of 
the  people  is  not  necessary  for  the  establishment  of  a county 
hospital  under  the  provisions  of  Article  4,  Chapter  126,  R.  S. 
Mo.  1939,  but  such  vote  is  necessary  only  for  the  voting  of 
bonds  for  such  hospital  if  it  is  necessary  to  raise  the  money 
by  bond  issue.  The  county  court  designates  the  city,  town  or 
village  in  which  the  county  hospital  Is  to  be  located,  and 
such  designation  must  be  made  before  the  trustees  are  appointed. 
The  boax*u  of  trustees  selects  the  specific  site  of  the  hospital 
in  the  city,  tov/n  or  village  designated  by  the  county  court. 


Respectfully  su'b/oitted, 


APPROVED: 


C.  B.  BURNS , Jr. 

Assistant  Attorney  General 


JA  eT  tLylor 

Attorney  General 
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CORONER’S  INQUEST:  County  to'  pa^'cost  thereof. 


f-r,  J,  p.  smith 
P rose out! ng  A ttorney 
bobs ter  County 
Mar s hfi  eld,  s',  i 3 so ar  1 


December  03,  1946 


I y/ 

ys/ 


.Dear  ,.ir : 


on 


hffoUoSn“ScSf“e  J'OU1’  reqUe3t  r°r  “ “*>*<». 


^'i’his  inquest  was  hold  over  Tom  Cantrell 
ami  Charles  Bruce  was  charged  killin  him, 
../ruco  was  -erica  Par  murder  in  the  first  ' 
cieg-ree,  and  verdict  ’Not  Ouilty.  ’ 

"The  Circuit  Olork  thinks  the  state  should 
paj  the  cost  of  the  inquest,  and  ask  me 
uo  write  your  office  for  an  opinion  as  to 
vrno  pays  the  cost  of  the  inquest. 

”A?  P01*  hlB  request  I kindly  ask  you  to 
let  me^ know  who  is  to  pay  the  cost  so  X 
c.-.uri  toil  him  what  you  say  in  the  matter.” 


A 16 


Your  attention  is  culled  to 

> 4 -r;  * ^ -i.  U.  KJ  wi.vo-  U.  w -1..  .L  V.;  !,/ 

x o o o tkx  * i i\  g v 1 s o cl  , t fit  n t 0 s Anno  t £i  t o C 3 Q 3 r> 


V/  ne 


following 


; c 1 1 


ons  of 


tt 


action  13231, 
"very 


notified  o 


oody 


as  i 13  ; 

of  as 


ill  be 
person. 


coroner,  so  soon 
f the  dead 

supposed  to  -iicve  come 

violence  or  casualty,  being  found  within 
his  county,  shall  make  out  his  warrant, 
directed  to  the  constable  of  the  township 
wo ere  the  aead  body  is  found,  requiring 
- 11  m iortnvuth  to  summon  a jury  of  six 

, householders  of  the 
to  appear  before  such 
time  and  place  in  his 


good  and  lawful  men9  householders  of 
aa me  township , 
coroner,  at  the 


warrant  expressed,  vd  to  inquire , upon 
a view  of  the  body  of*  the  person  there 


lying  oa 
death." 


aa 


i , 


OV/ 


->y 


to  his 


action  13251 . 

"Tho  coroner  or  other  officer  .holding  an 
inquest,  as .provided  'far  by  this  chapter, 
shaJ  X ■present  to  the  county  court  a certi- 
fied statement  of  all  the  costs  and  ex- 
penses of  said  inquest,  including  his  own 
foes,  the  foes  of  jurors,  w tries s os,  con- 
stables, and  others  entitled  to  foes  for 
which  the  county  is  liable;  and  the  county 
court  shall  audit  and  allow  the  same,  and 
shall  make  a certified  copy  of  the  same, 
without  delay,  and  deliver  such  copy  to 
the  county  treasurer,  which  copy  shall  be  . 
doomed  a sufficient  warrant  or  order  on 
the  treasurer  for  the  payment  of  the  fees 
therein  specified  to  each  person  entitled 
to  such  foes.  The  county  treasurer  shall 
■pay  to  each  person  on  demand,  or  to  his 
legal  representatives,  the  fees  to  which 
he  is  thus  entitled,  end  shall  take  the 
proper  receipt  therefor,  and  produce  the 
.me  in  hi  a settlements  with  the  county 


court 


vouchers  for  the  money  so  paid 


out  by  him 


art ley. 


•upreme 

H A • 


Court  of 
(ad)  637 j 


Missouri , 

1 . C . OcVJ , l O i 


a coroner's  inquest  is  not  a part  of  £ 
it  follows j therefore , that  the  costs 
an  inquest  would  not  be  a part  of  the 
in  a criminal  ease. 


in  the  case  of  it ate  v. 

29,  held  that 
. criminal  prosecution* 
and  expenses  of  holding 
costs  paid  by  the  state 


of  bout: 


on 


statutes 

the 

heart 

To.  13, 

1 • c . 

16; 

OuG  ■ t -L  O > <, 

t O b 

c 1 •.  -■  v3  vJ 

.is  case- 

_ .it  -* 

O.i  LU 

1 dif 

ace,  no 

costs 

are 

In  the  firs l 
by  the  common  law.  They  are,  with  us, 
creatures  of  the  statute.  They  must  be 
paid  in  the  amounts  and  in  the  manner  * 


said  in  the  ease 

statutes 

‘iculty. 
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specvC'ied  ini  the  statute.  Sections  5156 
and  5613  are  clear  and  unambiguous.  They 
make  the  county  liable  for  the  fees  allowed 
the  coroner,  jurors,  witnesses  and  the 
constable  in  all  Inquests  where  the  coroner 
has  reasonable  cause  to  believe  that  the 
person,  over  whose  body  the  inquest  is  held, 
came  to  his  death  by  violence  or  casualty, 

* *» 


Conclusion. 


It  is,  therefore,  the  opinion  of  this  department  that 
the  expenses  of- holding  the  inquest  mentioned  in  your  request 
must  be  paid  by  the  county. 


Respectfully  3 uhml tie d , 


b.  B’-ADY  DO! [GATT 

Assistant  Attorney  General 

AF-hOVKD: 


Vf.  • . OTTon 

Attorney  General 

bill:  ml 


COUNTY  CLERKS  ' Hill  not  vacate  their  office  until  the  first 

Monday  in  January,  1947  o 


Dec  era  be  r SO  , 1946 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Attention:  Mr*  B.  A.  llagland. 
Chief  clerk 


Dear  sir: 


be  hereby  acknowledge  receipt  of  your  letter  of 
recent  date  requesting  an  opinion  of  this  department , reading 
as  follows: 


"Section  2,  Senate  Bill  No.  43b, 
enacted  by  the  63m  General  Assembly, 
provides  for  the  election  of  clerk  of 
the  county  court,  and  'that  said  clerk 
shall  enter  upon. th^  duties  of  his 
office  the  first  day  of  Januarv  nest 
after  his  election. ’ This  section  also 
provides  ’that  the  term  of  office  of 
persons  holding  the  office  of  the  clerk 
of  the  county  court  at  the  time  this 
act  shall  take  effect  shall  not  be  va- 
cated or  affected  thereby. 1 

"be  request  your  official  opinion  as 
to  when  the  present  county  clerk  will 
vacate  his  office." 

, Senate  Bill  485  of  the  63rd  General  Assembly,  effective 

July  12,  1946,  which  establishes  the  office  of  clerk  of  the 
county  court,  provides  in  Section  2 as  follows: 

"At  the  general  election  in  the  year 
1946,  and  every  four  years  thereafter, 
the  qualified  electors  of  the  county 
at  large  in  eacn  county  in  this  state 


-o„ 
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shall  elect  a cl err  of  the  county 
court,  who  shall  be  commissioned  by 
the  governor  and  who  shall  hold  his 
office  for  a term  of  four  years  and 
until  his  successor  is  duly  elected 
or  appointed  and  qualified,  bach 
clerk  of  the  count.;  court  shall  enter 
upon  the  duties  of  his  office  on  the 
first  day  of  January  next,  after  his 
election:  Provided,  that  the  term  of 

office  of  persons  holding  the  office 
of  clerk  of  the  county  court  at  the 
time  this  act  shall  take  effect  shall 
not.  be  vacated  or  affected  thereby." 

It  will  be  noted  that  although  this  section  provides 
that  the  clerx  of  the  county  court  shall  take  office  the  first 
day  of  January,  this  provision  is  limited  by  a proviso.  In 
construing  the  effect  of  provisos  the  Supreme  Court  in  State 
ex  rel.  Crow  v.  City  of  St.  Louis,  174  Mo.  125,  stated  at  1.  c 
145-146: 

"*  •:«•  * *a  proviso  is  some  thing  en- 
grafted upon  an  enactment,  and  is 
U3ed  for  the  purpose  of  taking 
special  cases  out  of  the  general  act 
and  providing  specially  for  them. 

or  of  o%  if  or  or  -i$*  w*  vf  -){•  ~'r  -Jf  ■Jf 

The  proviso  should  be  confined  to 
► what  immediately  precedes,  unless  a 

contrary  intent  clearly  appears;  and 
should  be  construed  with  the  section 
with  which  it  is  connected,  * * * *n 

And  further,  in  Brown  v,  Patterson,  224  Mo.  639,  the 
court  stated  at  1,  c,  658: 

" •*  The  purpose  of  a proviso  is 
not  to  create  new  rights  or  make  new 
law  or  to  take  away  old  rights  exist- 
ing under  the  law  or  to  repeal  a part 
of  existing  substantive  law,  but  to 
restrict  or  restrain  the  preceding 
portion  of  the  statute  of  which  it 
forms  a part,  -*  * " 
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Applying  these  rules  of  statutory  construction, 
we  are  of  the  belief  that  the  clerks  of  the  county  courts, 
elected  in  November,  1946,  may  take  office  on  January  1, 

1947,  only  if  their  taking  of  office  will  not  affect  the 
term  of  those  holding  office  on  the  effective  date  of  Senate 
Bill  483,  These  officers  were  elected  and  assumed  the  duties 
of  their  office  under  Section  13283,  R*  S.  Mo.  1939,  which 
provides ; 


"At  the  general  election  in  the 
year  eighteen  hundred  and  eighty- 
two,  and  every  four  years  there- 
after, except  as  hereinafter  pro- 
vided, the  clerks  of  all  courts  of 
record,  except  of  the  supreme  court, 
the  St.  Louis  court  of  appeals,  and 
except  as  otherwise  provided  by  law, 
shall  be  elected  by  the  qualified 
voters  of  each  county  and  of  the  city 
of  St.  Louis,  who  shall  be  commis- 
sioned by  the  governor,  and  shall 
enter  upon  the  discharge  of  their 
duties  on  the  first  Monday  in  January 
next  ensuing  their  election,  and  shall 
hold  their  offices  for  the  term  of 
four  years,  and  until  their  successors 
shall  be  duly  elected  and  qualified,  ' 
unless  sooner  removed  from  office,” 

It  is  clear  that  a term  of  office  has  been  fixed  by 
the  above  statute.  In  the  case  of  State  ex  rel,  Rumbold  v, 
Gordon,  238  Mo,  168,  It  is  stated  at  1,  c,  177: 

. # So,  agreeably  to  the  same  end. 

It  Is  good  doctrine  that  the  maxim. 

That  is  certain  which  can  be  made 
certain  (Id  certum  est,  etc.)  is  ap- 
plied in  resolving  any  doubt  on  whether 
a term  is  granted.  Thus,  if  the  begin- 
ning is  certain,  and  If  the  end  can  be 
made  certain  by  reference  to  some  men- 
tioned certainty,  a term  is  granted,  *w 

Therefore,  their  term  of  office  would  run  from  the 
first  Monday  in  January  of  1943,  to  the  first  Monday  in  Jan- 
uary of  1947.  As  we  have  noted  before,  the  proviso  in  Section 
2 of  Senate  Bill  483  prohibits  the  taking  of  office  of  a new 
county  clerk  from  affecting  the  term  of  the  county  cleric  now 
in  office. 
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Conclusion 


It  is,  therefore,  the  opinion  of  this  department 
that  the  clerk  of  the  county  court  who  held  office  on  July 
12,  1946^  will  not  be  relieved  of  his  duties  until  the  first 
Monday  in  January,  1947, 


Respectfully  submitted, 


PURSUING  WILSON 

Assistant  Attorney  General 


APPROVED: 


J'T  X'"WL6k 

Attorney  General 


P'lV : EG 


HABITUAL  DRUNKARDS:  There  is  no  authority  for  the  confining 

of  an  habitual  drunkard,  who  does  not  have 
PRORATE  COURT:  manifestation  of  insanity,  in  the  state  in- 

sane asylum* 


! 

March  25, 


1946 


FILED 


Honorable  George  A.  Spencer 
Prosecuting  Attorney 
Boone  County 

Columbia,  Missouri 

9 . \ 

Dear  Mr.  Spencer: 

This  will  acknowledge  receipt  of  your  letter  of  March  21, 
1946,  in  which  you  request  an  opinion  of  this  department,  as 
follows: 


"l  would  appreciate  an  opinion  from  your  depart- 
ment as-  to  whether  or  net  a habitual  drunkard 
could  be  sent  to  the  insane  institutions  and  the 
county  pay  the  expense  of  such  care  and  keep," 


A thorough  examination  of  the  statutes  of  Missouri  reveals 
no  section  expressly  authorizing  the  confinement  of  a person  in 
a state  hospital  for  the  Insane  for  habitual  drunkenness.  If 
such  authority  exists,  it  must  be,.  such  as  is  implied  from  the 

ft  think  the  question,  presented  here 

rno  S nf  whether  such  implied  authority  exists  under  Section 
J:?'  referred  to  In  your  letter,  since  a care- 

noih^rSa>rOJ?  °f  th!  atftute£  has  convinced  us  that  it  exists 

S?9  reads  a.  foUowsf  ^ VlrtU6  °f  ^ SeotiM-  S°°tlon 


If  information,  In  v/rlting,  verified  by  the 
informant  on  his  best  information  and  belief, 
be  given  to  the  probate  court  of  any  county 
that  any  person  in  its  county  is  so  addicted 
to  habitual  drunkenness  or  to  the  habitual  use 
. cocaine,  chloral,  opium  or  morphine  as  to  b 
incapable  of  managing  his  affairs,  and  praying 
tnat  an  inquiry  thereinto  be  had,  the  court 
shall  proceed  therein  in  all  respects  as  here- 
in provided  in  respect  to  an  Idiot,  lunatic 
or  person  of  unsound  mind,  and  if  a puard- 
uiJ8,  aPP°infc9d  on  such  proceedings,  he 
shall  have  the  same  powers  and  be  subject 
to  che  same  control  as  the  guardian  men- 
tioned in  section  451,  and  shall  publish 
the  same  notice  mentioned  in  section  473* 
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also,  sh'all  file  an  inventory  and  ap- 
praisement, made  under  the  provisions 
mentioned  in  sections  461  to  468,  both 
inclusive 

The  paramount  rule  in  construing  a statute  is  to  ascertain 
the  intention  of  the  Legislature.  U.S.  v.  N.E . Rosenblum  Truck 
Lines,  62  S.Ct.  445,  315  U.S.  5Gj  Artophone  Gorp.  v.  Coale, 

133  S.W.(2d)  343,  345  Mo.  344;  Statutes  in  pari  materia  (i.e. 
those  relating  to  tne  same  subject  matter, )must  be  considered 
together..  Vi/haler  v.  Buchanan  Co.  Ill  S .W. (2d)  177,  542  Mo.  33. 
With  these  rules  of  statutory  construction  in  mind,  we  think 
the  intention  of  the  Legislature  in  enacting  Section  509,  supra 
was  restricted  to  author! zing  the  Probate  Court  of  a county 
to  appoint  a guardian  for  a habitual  drunkard.  Section  509, 
supra,  provides  that  .the  Probate  Court  shall  proceed  "therein 
in  all  respects  as  herein  provided  in  respect  to  an  idiot, 
lunatic  or  person  of  unsound  mind".  The  section  also  refers 
to  Sections  451,  461  to  468,  and  473,  R.S.  Mo.,  1939.  Section 
509,  supra,  therefore,  refers  to  Art,  18,  of  Chap.  1,  of  the 
Revised  Statutes  of  Missouri,  which  Article  contains  the 
sections  immediately  preceding  Section  509,  supra.  Article 
18  refers  primarily  to  the  appointment  of  guardians  for  in- 
sane persons  and  the  duties  of  said  guardians,  and,  in  this 
respect,  could,  of  course,  be  no  authority  for  confinement  of 
either  an  insane  person  or  an  habitual-  drunkard. 

That  part  of  Article  1^  which  deviates  from  the  eneral 
subject  of  guardians,  contains  the  following  sections,  which 
read’ as  follows} 

Section  497; 

"if  any  person,  by  lunacy  or  otherwise, 
shall  be  furiously  mad,  or  so  far  dis- 
ordered In  his  mind  as  to  endanger  his 
own  person  or  the  person  or  property  of 
others,  it  shall  be  the  duty  of  his  or 
her  guardian,  or  other  person  under  whose 
care  he  or  she  may  oe,  and  who  is  bound 
to  'provide  for  his  or  her  support,  to 
confine  him  or  her  in  some  suitable  place 
until  the  next  sitting  of  the  probate 
court  for  the  county,  who  shall  make 
such  order  for  the  restraint,  support 
and  safekeeping  of  such  person  as  the 
circumstanceb  of  the  case  shall  require." 
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Section  498s 

"if  any  such  person  of  unsound  mind,  as  in 
the  last  preceding  section  is  specified, 
shall  not  be  confined  by  the  person  having 
charge  of  him,  or  there  be  no  person  hav- 
ing such  charge,  any  judge  of  a court  of 
record,  or  any  two  justices  of  the  peace, 
may  cause  such  insane  person  to  be  ap- 
prehended, and  may  employ  any  person  to 
confine  him  or  her  in  some  suitable  place, 
until  the  probate  court  shall  make  further 
orders  therein,  as  in  the  preceding  sec- 

. tion  specified." 

Since  Section  609  specif icially  refers  back  to  Article  13, 
we  think. that  the  sections  above  quoted  apply  to  habitual 
drunkards,  as  well  as  to  all  other  persons*  if  the  habitual 
drunkard  falls  within  the  terras  of  these  sections.  However, 
a reading  of  Sections  497  and  498  will  show  that,  to  come 
within  these  terms,  a drunkard  must  be  "feriously  mad,  or  so 
far  disordered  in  his  mind  as  to  endanger  his  own  person,  or 
the  person  or  property  of  others".  The  latter  is,  or  course, 
tantamount  to  insanity.  These  sections,  therefore,  are  no 
authority  for  the  confinement  of  habitual  drunkards,  as  such, 
the  latter  being  distinguished  from  drunkards  who  have  a men- 
tal disorder  dangerous  to  themselves  or  others* 

The  sections  of  the  statutes  pertaining  to  admission  to 
the  state  hospitals  for  the  insane,  make  no  provision  for  the 
admission  of  habitual  drunkards,  as  such,  (Sections  9321  to 
9359,  R.S.  Mo.,  1939),  Section  9321,  R.3.  to.,  1939,  provides, 
in  part,  as  follows: 

"Persons  afflicted  with  any  form  of  in- 
sanity shall  be  admitted  into  the  hospi- 
tals for  the  care  and  treatment  of 
same « 

Since  these  sections  deal  with  the  same  general  subject 
of  admission  of  patients  to  the  state  hospitals  for  the  insane, 
they  must  be  read  in  connection  with  the  sections  referred  to 
in  the  first  part  of  this  opinion.  So  read,  they  lend  ad- 
ditional weight  to  the  conclusion  that  Section  509,  supra,  was 
intended  to  provide  me’rely  for  the  appointment  of  guardians 
for  habitual  drunkards,  since  they  specif icially  designate 
as  entitled  to  admission  to  the  state  hospitals  only  those  who 
have  some  form  of  insanity. 
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We  find  no  cases  with  which  to  support  any  theory  that 
habitual  drunkards,  without  insane  proclivities,  may  bo  con- 
fined to  a state  insane  institution*  On  the  contrary,  we 
think  the  general  trend  of  the  cases  indicates  the  opposite. 

In  Darby  v.  Cabanne  (1876)  1 Mo.  App.  126,  the  court  of 
appeals  referred  to  what  is  now  Section  509,  supra,  as  a 
statute  providing  for  the  appointment  of  guardians.  The 
court  said:  (l.c.  129) 

"if  -if  4f  Our  law  provides  for  appointing 
a guardian  for  such  persons,  though  they 
be  not  of  unsound  mind,  or  idiots,  or 
lunatics.  Wag.  Stat.  178,  sec.  52,  *•  -if  if" 

In  ex  parte  Griggs  (1925  Appeals)  248  S.W.  609,  214  Mo. 

App,  304,  the  Kansas  City  Court  of  Appeals  held  that  a girl 
could  not  be  committed  to  the  State  Home  for  the  feeble-minded 
except  by  virtue  of  the  statute  relating  to  the  admission  of 
patients  to  that  home.  The  court  said:  (l.c.  610) 

"•if  -if  -if  The  institution  at  Marshall  is 
not  a state  hospital,  and  the  only  way 
in  which  persons  are  admitted  thereto 
is  contained  or  provided  for  in  sec- 
tion 12391,  R.S.  1919.'  It  follows, 
therefore,  that  the  restraint  and  con- 
trol over  petitioner  by  the  respondent, 
ae  superintendent  of  the  colony  for 
feeble-minded,  is  without  authority  of 
law,  and  she  should  be  discharged 
therefrom.  -if  -if” 

While  this  case  dealt  with  admission  to  a different  state 
institution,  it  indicated  that  patients  are  to  be  admitted  to 
state  institutions  only  within  the  terms  of  the  statutes  re- 
lating to  any  such  institution .which  set  out  the  requirements 
for  admission.  Certainly  this  is  true  in  the  absence  of  other 
statutory  provisions  specifically  authorizing  certain  people 
to  be  admitted.  This  rule  must,  therefore,  be  applied  to  the 
instant  situation,  and  as  pointed  out  above,  there  is  no  author! 
zatlon  for  the  admission  of  a habitual  drunkard  to  the  state 
hospitals  for  the  insane  in  the  sections  dealing  with  said 
hospitals . 

The  courts  have  always  been  meticulous  in  protecting  the 
rights  of  citizens  to  the  due  process  of  law  in  proceedings 
which  result  in  the  deprivation  of  their  liberty.  Thus,  in 
ex  parte  Higgins  v.  Hoctor  (1955)  62  S.W.  .(2d)  410,  332  Mo, 

1022,  the  Supreme  Court  of  Missouri  held  that,  where  a, person 
had  been  confined  in  an  insane  hospital  by  a temporary  re- 
straining order  of  the  Probate  Court  of  St.  Louis  County, 
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actlng  under  what  are  now  Sections  497  and  498,  R.S.  Mb., 
1939,  the  person  must  be  given  a final  adjudication  of  the 
fact  of  insanity.  The  court  in  that  case  said:  (l.c.  1038  Sc 
1039) 


nx  x x While  the  statutes  covering  the  whole 
subject  of  insanity  are  constitutional  and 
amply  safeguard  the  rights  of  persons  whose 
sanity  is  inquired  into,  tiie  probate  courts 
should  observe  the  spirit  as  well  as  the  let- 
ter of  these  laws.  Acting  under  Sections 
498,  499,  Revised  Statutes  1929 , it  was 
proper  for  the  court  to  order  the  temporary  ■ 
restraint  and  confinement  of  Mary  E * Moynihan 
if  it  had  reasonable  grounds  to  believe  that 
she  was  * so  far  disordered  in  her  mind  as  to 
endanger  her  o wn  person  or  the  person  or 
property  of  others.'  'As  the  inherent  juris- 
diction of  the  state  over  persons  of  unsound 
mind  rests  in  part  upon  its  duty  to  protect 
the  community  from  the  acts  of  those  who  are 
not  under  the  guidance  of  reason,  it  follows, 
....  that  if  any  person  is  so  insane  that 
his  remaining  at  liberty  would  be  dangerous 
to  himself  or  the  community,  any  other  per- 
son may,  without  warrant,  or  other  authority 
than  the  inherent  necessity  of  the  case,  con- 
fine such  dangerous  insane  person,  but  only 
during  so  long  a time  as  may  be  necessary  to 
institute  and  carry  to  a determination  proper 
proceedings  to  inquire  into  the  party's  con- 
dition and  provide  for  his  legal  custody.' 
(Buswell  on  Insanity,  p*  33,  sec.  83.  See, 
also,  notes,  10  A.L.R.  488  and  45  A.L.R. 
1464..)  But  even  in  such  circumstances,  it 
should  be  remembered  that  the  preliminary 
order  authorized  by  Sections  498,  499,  Re- 
vised Statutes  1929,  is  not  a valid  final 
adjudication  of  the  fact  of  insanity.  The 
hearing  provided  by  Section  452,  Revised 
Statutes  1929,  must  still  be  had  and  the 
person  suspected  of  insanity  still  ' is 
entitled  to  be  present  at  said  hearing  and 
to  be  assisted  by  counsel,'  as  stated  in 
the  notice  required  by  Section  450,  Re- 
vised Statutes  1929.  x x x" 
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This  case  Indicates  the  diligence  of  the  courts  in  in- 
sisting upon  all  possible  safeguards  against  the  deprivation 
of  individual  liberty  in  such  cases.  The  rule  protecting  the 
rights  of  one  actually  insane  would,  without  question,  be  even 
more  applicable  to  one  v;ho  is  not  so  greatly  afflicted. 


CONCLUSION, 


It  is,  therefore,  the  opinion  of  this  department  that  an 
habitual  drunkard,  without  any  manifestation  of  insanity,  could 
not  be  sent  to  the  state  insane  institution. 


Respectfully  submitted. 


SMITH  M.  CROSF,  JR. 

Assistant  Attorney  General 


AP1  'ROVED: 


J.  E.  TAYLOR 
Attorney  General 
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ELECTIONS : Necessary  qualifications  for 
NOTICE:  newspaper  to  publish  notice* 


May  10,  1946 


Mr*  George  A*  Spencer 
Prosecuting  Attorney 
Boone  County  . . 

G o lumb  i a , M i s s oil  r i 


Dear  Sir: 

This  aclmowlodgos  your  request,  which  Is  as  follows: 

"On  this  morning's  mail  I received 
two  copies  of  'The  Tri-County  Truth', 
ono  is  dated  April  4th  and  the  other  is  < 
dated  April  18th*  I do  not  know  whether 
the  issue  for  April  11th  has  ever  boon 
published  or  not. 

"It  is  not  unusual  to  receive  two  or 
three  issues  on  the  same  mail  of  this 
paper  and,  although  It  appears  to  be  a 
weekly  and  published  weekly,  it  doos  not 
come  out  each  week  but  as  stated  'above 
at  least  two  or  maybe  three  copies  come 
out  at  the  same  time* 

"This  is  the  only  republican  paper  in 
tho  county.  The  question  with  the  County 
Clerk  and  myself,  is  such  a legal  news- 
paper under  these  circumstances  that  re- 
quires publication  of  the  notices  of  elec- 
tion in  such  a publication." 


Replying  tl  nereto,  xt  appears  enne  ooctxon  11656,  k.o. 
1939,  requires  the  county  clerk  to  publish  names  of  candidates 
and  certain  other  information,  and  says: 
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"•*  * It  shall  be  the  duty  of  the 
county  clerk  to  publish  such  notice  for 
three  consecutive  weeks  next  prior  to 
said  primary." 


Section  11556,  T?»5»  1939,  states! 

"Every  publication  required  in  this 
article  shall  be  made  in  not  loss  than 
two  newspapers  of  general  circulation  In 
such  county ; one  of  such  newspapers  shall 
represent  the  political  party  that  cast 
the  largest  vote  in  such  county  at  the  pro 
ceding  general  election,  and  one  of  such 
newspapers  shall  represent  the  political 
party  that  cast  the  next  largest  vote  in 
such  county  at  the  preceding  general  elec- 
tion. In  any  case  where-  the  publication 
of  notice  cannot  be  made  as  hereinbefore 
required,  it  may  be  made  in  any  newspaper 
having  a general  circulation  in  the  county 
in  whi  h the  notice  is  required, to  bo 
published, " 


46  C.  J.,  page  19,  describes  a newspaper  thus 

"■a-  * in  ordinary  understanding  a 
newspaper  is  a publication,  usually  in 
sheet  form,  intended  for  general  circu- 
lation, and  published  regularly  at  3hort 
intervals,  containing  intelligence  of 
current  events  and  nows  of  general  in- 
terest . " 


As  to  its  circulation  it  says,  page  19 J 

"That  the  circulation  of  a publica- 
tion is  very  limited  does  not  prevent  its 
ooming  within  the  definition  of  a news- 
paper. " 
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You  do  not  give  us  detailed  information  as  to  tho  con- 
tent a of  tie  paper,  and  we  assume  it  is  a newspaper  within 
the  usual  moaning  of  that  term,  although  perhaps  it  is  not 
"as  deep  as  a well  nor  as  wide  as  a Darn-door  but  ’tl3  enough." 

While  the  statute,  Section  11555,  places  the  duty  upon 
the  county  clerk  to  "publish  such  notice  for  three  consecutive 
weeks,"  it,  when  road  in  connection  with  Section  11556,  means, 
of  course,  that  the  clerk  shall  direct  it  to  the  newspapers 
in  question'  and  that  they  "publish"  tho  notice. 

46  0.  <T.,  page  22,  speaking  of  a "newspaper  of  general 
circulation,"  states  as  follows* 

"’newspaper  of  general  circulation*  is 
a term  generally  applied  to  a newspaper  to 
which  tho  general  public  will  resort  in 
order  to  be  informed  of  the  news  and  intel- 
lip  ■ence  of  the  day,  editorial  opinion,  and 
advertisements , and  thereby  to  render  it 
probable  that  the  notices  or  official  ad- 
vertising will -bo  brought  to  the  attention 
of  the  general  public,  as  to  whether  a 
newspaper  is  of  general  circulation  is  mani- 
festly a matter  of  substance,  and  not  merely 
of  size.  Tho  term  ’general  circulation’  is 
a relative  one,  and  its  meaning  must  be  de- 
termined by  a process  of  inclusion  and  ex- 
clusion. That  which  will  bo  of  general 
circulation  in  a town  of  a small  population 
cannot  be  said  to  be  general  in  a populous 
city.  A newspaper  to  have  the  characteristics 
of  a newspaper  of  general  circulation  does 
not  necessarily  have  bo  be  read  toy  all  the 
people  of  the  county.  Tho  question  as  to 
whether  or  not  a newspaper  is  one  of  general 
circulation  involves  other  elements  toes  Ides 
the  number  of  its  subscribers,  and  the  size 
of  the  community  in  which  it  is  published 
and  circulates.  The  patent  insides  do  not 
affect  the  status  of  a newspaper  as  that  of 
a nows paper  of  general  circulation  so  long 
as  the  paper  otherwise  meets  the  necessary 
requirements  of  a newspaper  of  general  circu- 
lation." 
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Sectlon  11056,  supra,  requires  that  the  newspaper  to 
which  said  publication  shall  be  directed  shall  be  of  "general 
circulation  in  such  county."  From  your  lottor  it  appears 
that  the  newspaper  in  question  represents  one  of  the  two 
major  political  parties.  Said  statute,  11556,  further  pro- 
vides that  in  case  there  are  no  such  newspapers  of  the  two 
political  faiths  and  of  general  circulation  in  the  county, 
the  publication  may  be  made  in  any  newspaper  having  a general 
circulation  in  the  county  in  which  the  notice  Is  required  to 
be  published.  Said  section  would  seem  to  mean  that  the  clerk 
must  publish  said  notice  in  at  least  two  newspapers  of  general 
circulation,  and  if  there,  is  not  a newspaper  of  each  of  two 
major  political  parties  and  of  general  circulation  and  pub- 
lished in  consecutive  weeks,  then  It  would  be  the  duty  of  the 
olerk  to  have  said  publication  made  in  newspapers  that  did 
meet  with  the  statutory  requirements. 

From  your  letter  it  appears  that  serious  question  may 
he  raised  as  to  whether  the  newspaper  here  considered  is  a 
proper  newspaper  in  which  to  have  the  statutory  publication 
made,  because  your  letter  impliedly  says  that  the  newspaper 
is  not  published  each  we ok. 

The  term  "week"  has  been  construed  by  our  courts,  as 
well  as  by  many  other  courts.  In  Russell  v.  Groy,  164  Mo.  69, 
the  question  was  raised  as  to  what  was  the  meaning  of  the  pub- 
lication for  "four  consecutive  weeks,"  The  object  of  the 
suit  was  to  prevent  the  defendants  from  enforcing  against 
the  plaintiffs  the  terms  of  the  third  constitutional  amend- 
ment voted  on  and  declared  adopted  at  the  general  election 
in  November,  1900,  purporting  to  relieve  the  owner  of  the 
equity  of  redemption  of  mortgaged  farm  lands  to  the  extent 
of  the  mortgage  placed  thereon  and  to  tax  the  mortgage  In- 
stead of  that  much  of  the  value  of  the  land.  Plaintiff  con- 
tended the  constitutional  amendment  was  not  legally  adopted, 
because  the  publication  in  the  newspapers  over  the  3tate  was 
not  legally  made.  The  court  held  to  the  contrary  and  that 
the  amendment  was  properly  adopted.  At  l.c,  93  the  court  said: 

"The  Constitution  uses  the  words  'four 
consooutive  weeks.1  The  word  'week'  in  Its 
most  accurate  sense  means  seven  consecutive 
days  beginning  with  Sunday;  in  that  sense 
It  is  most  usually  used.  But  it  is  also 
appropriately  used  to  moan  seven  consecutive 
days  beginning  with  any  day,  * " 
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. Prom  your  inquiry  it  appears  that  at  least  the  copies  of 
the  purported  weekly  issues  that  are  received  by  you  as  a 
subscriber  appear  to  be  printed  for  tv/o  weeks  at  one  time,  or 
at  least  circulated  at  one  time*  You  say,  "at  least  two  or 
maybe  three  copies  come  out  at  the  same  time," 

In  State  ex  rel,  v*  Johnson  County  Court,  158  Mo,  App* 
427,  it  Is  held  that  the  date  of  publication  of  a newspaper 
Is  not  necessarily  the  date  when  it  is  printed.  At  page  431 
the  court  said: 

"■j:-  # •?:-  The  publication  of  a notice  in 
a newspaper  Is  not  the  day  It  Is  set  up  in 
type  and  printed;  it  is  the  day  that  it  may 
be  seen  and  road  in  the  paper  by  the  public* 

Hot  that  it  must  reach  every  member  of  the 
public,  but  its  publication  will  date  from 
the  day  when  the  public  begin  to  receive  It 
from  the  publisher* 


Conclusion, 

It  Is  our  opinion  that  a newspaper  should  have  the  quali- 
fications above  mentioned,  to  wit,  it  should  be  a newspaper 
of  general  circulation  In  the  county  and  it  should  be  published 
each  week,  and  by  the  word  "published"  is  meant  it  should  be 
distributed  to  the  public  of  the  county  each  week  in  order  tor 
it  to  qualify  as  a proper  newspaper  to  which  the  county  clexk 
shall  award  a publication  under  the  above  statutes*  If  such 
newspaper  does  not  come  within  these  provisions,  then  the 
county  clerk  is  not  only  within  his  rights,  hut  he  is. exercis- 
ing his  statutory  duty  in  publishing  said  notice  in  two  other 
newspapers  which  do  have  the  above  set  forth  qualifications* 


Very  truly  yours , 


DRAKE  WATSON 

APPROVED:  Assistant  Attorney  General 


J.  K.  TAYLOR 
Attorney  General 
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SOCIAL  SECURITY  COMMISSION:  Section  8,  Article  VI i,  Cobs titht ion, 

1945,  applies  to  officers  and  not 
employees • 


Attention*  Mr*  Proctor  N.  Carter 


May  15,  1946 


State  Social  Security  Commission 
Jefferson  City,  Missouri  • 


/ 


Gentlemen* 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion,  which  letter  reads j 

’’Senate  Bill  349,  recently  passed  by  the 
Geheral  Assembly,  establishes  a State 
Department  of  Public  Health  and  Welfare* 

In  Section  7 of  this  bill  It  is  provided 
' that  * 


” 'All  employees  of  the  department 
of  public  health  and  welfare  shall 
be  persons  of  good  character  and 
integrity  and  citizens  of  this  state 
for  at  least  two  years  next  before 
taking  the  examination.  # 

’’The  Constitution  of  Missouri,  1945,  Article 
VII,  Scot Ion  8,  provides  as  follows* 

"’No  person  shall  be  elected  or 
appointed  to  any  civil  or  military 
office  In  this  state  who  is  not 
a citizen  of  the  United  States,  and 
who  shall  not  have  resided  in  this 
state  one  year  next  preceding  his 
election  or  appointment,  except  that 
the  residence  in  this  state  snail  not 
he "necessary  In  cases  6t  appointment 
"to  aclmin'ls FraHTTve  pos  itTona  requlr- 
Tn;^  technical  or  specialized  skill  or 
knowledge. ♦ Tt  ( Underscoring  "ours~)’r 

"It  is  my  understanding  that  the  above  con- 
stitutional provision  Is  substantially  the 
same  as  the  previous  provision  on  this  sub- 
ject with  the  exception  of  the  new  matter, 
or  addition,  as  underscored  above. 


\ 
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"As  I have  previously  advised  you,  we  have 
found  it  increasingly  difficult  to  recruit, 
hire  and  retain  professionally  trained 
social  workers  to  fill  certain  key  positions 
in  our  organization,  I refer  only  to  posi- 
tions in  this  agency  which  require  graduate 
training  in  recognized  and  accredited  schools 
of  social  work.  These  positions,  we  consider 
to  he  of  a technical  nature  requiring  special- 
ized knowledge, 

"Question: 

"(1)  Does  the  new  matter  or  exception  in 
Article  VII,  Section  8,  Constitution  of 
Missouri  1945,  relate  only  to,  and  apply 
to,  public  officers,  or  does  it  apply  to 
any  person  appointed  to  an  administrative 
position  requiring  technical  or  special- 
ized skill  or  knowledge?” 

Section  10,  Article  VIII,  of  the  Constitution  of  1075  reads: 

"No  person  shall  be  elected  or  appointed  to 
any  office  In  this  state,  civil  or  military, 
who  is  not  a citizen  of  the  United  States, 
and  who  shall  not  have  resided  in  this  state 
one  year  next  preceding  his  election  or 
appointment 

Section  0 of  Article  VII  of  the  Constitution  of  1945, 
practically  follows  the  language  used  In  the  foregoing  Constitu- 
tional amendment  and  adds  thereto  that  part  underscored  as  herein- 
after shown, 

"No  person  shall  be  elected  or  appointed  to  any 
civil  or  military  office  in  this  state  who  is 
not  a citizen  of  the  United  States,  and  who 
shall  not  have  resided  in  this  state  one  year 
next  preceding  his  election  or  appointment, 
except  that  the  residence  in  this  state  shall 
not  be  necessary  in  cases  of  appointment  to 
administrative 


Under  Section  10,  Article  VIII,  supra,  the  decisions  all  hold 
that  said  provision  pertains  solely  to  officers  and  not  employees. 


positions  requiring  technical 
skill  or  knowledge,"  ( Under- 
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See  Kirby  v.  Holt©,  164  S,  W.  (2d)  1,  l,c.  9 and  10  wherein  the 
court  held  that  the  director  of  personnel  in  St,  Louis  was  an 
officer  and  not  an  employe©  and,  therefore,  comes  within  the 
provision  of  Section  10,  Article  VIII,  supra,  prohibiting  officers 
from  being  aixpointed  unless  they  have  resided  in  this  state  at 
least  one  year  Immediately  preceding ' their  appointment. 

The  question  now  is,  does  the  underscored  portion  of  Section 
3,  Article  VII,  supra,  apply  solely  to  officers  or  does  it  apply 
likewise  to  employees?  There  is  a well  established  rule  of  statu- 
tory construction  that  a statute  should  be  construed  so  as  to 
ascertain  and  give  effect  to  the  legislative  intention  expressed 
therein,  (See  Wentz  v.  Price  Gandy  Co,,  175  S,  W.  (2d)  352, 

352  Mo,  1,  also  American  Bridge  Go,  v.  Smith  179  S,  VJ,  (2d)  12, 

352  Mo,  610),  The  courts  have  also  ruled  that  construction 
applicable  to  statutes  also  applies  to  the  construction  of  Con- 
stitutions, (See  State  ex  rel,  Buchanan  County  v,  Emil,  146  S,W. 
783,  242  Mo,  293),  Also  the  courts  have  held  that  members  of 
constitutional  conventions  are  presumed  to  have  known  of  -orevious 
construction  given  former  constitutional  provisions  by  the  Supreme 
Court  and  that  in  adopting.  In  a later  Constitution,  words  and 
texts  of  another  which  has  been  construed  by  a court  of  last 
resort  is  presumed,  in  the  absence  of  contrary  intention,  to  have 
been  done  to  give  the  adopted  words  their  adjudicated  meaning. 

In  Ludlow-Saylor  Wire  Co.  v,  Wollbrinck,  205  S,  W,  196,  275  Mo, 

339,  l,c,  355,  the  court  said} 

n The  rule  is  firmly  settled  that  the 

adoption  in  a later  constitution  of  the  words 
and  context  of  another,  which  had  boon  con- 
strued by  a court  of  last  resort,  is  presumed 
(in  the  absence  of  a contrary  intention)  to 
have  been  done  to  give  the  adopted  words  thoir 
adjudicated  meaning,  (6  B,  C.  L.,  p,  54,  sec. 

49,  and  cases  oited.) 

Under  general  rules  of  statutory  construction  the  underscored 
portion  of  Section  8,  Article  VII,  Constitution  of  1945,  refers 
back  to  the  subject,  which  is,  appointed  and  elected  officers, 
since  the  first  part  of  said  constitutional  provision  refers  solely 
to  the  appointment  and  election  of  officers.  The  underscored  part 
of  said  constitutional  provision  merely  provides  that  the  residence 
rcquireBient  (not  citizenship)  shall  not  be  necessary  in  case  of 
appointment  (not  elected)  to  administrative  position  requiring 
technical  or  specialized  skill  or  knowledge,  Wo  doubt  the  delegates 
at  the  constitutional  convention  had  in  mind  the  decision  rendered 
by  the  Supreme  Court  in  State  ex  inf,  v.  Bode,  342  Mo.  162,  113 
3,  W.  (2d)  805,  wherein  the  Supreme  Court  held  that  Bode  was  an 


State  Social  Security  Commission  -4- 


of fleer  but  that  he  was  not  required  to  have  resided  in  the  state 
one  year  preceding  his  appointment,  since  his  appointment  was  con- 
trolled by  a later  constitutional  amendment  (Section  16,  Article 
XIV,  Constitution  of  Mo.)  which  created  the  Conservation  Commission 
and  which  left  the  appointment  of  Bode,t  the  director,  to  the  State 
Conservation  Commission, 

Position  has  often  been  defined  to  be  analagous  to  office. 

In  Frazier  v,  Elmore,  173  S.  W.  (2d)  563,  l.c.  565,  ISO  Tenn.  232, 
the  court  said* 

" * Webster  defines  ’office*  as  an  ’assigned 

duty  or  function.’  Synonyms  are  post,  appoint- 
ment, situation,  place,  position;  and  ’office 
commonly  suggests  a position  of  (especially 
public)  trust  or  authority.'  Bouvier  defines 
'office’  as  ’a  right  to  exercise  a public 
function  or  employment,  and  to  take  the  fees 
and  emoluments  belonging  to  it’;  again,  ’a 
public  charge  or  employment , ’ 2 Bouv.  Law 

Diet.,  Rawles  Third  Revision,  p.  2401.  The 
opinion  of  this  Court  in  Jones,  Purvis  & Co* 
v.  Hobbs,  63  Tenn.  113,  at  page  120,  quotes 
Blackstone’s  definition  of  office  as  ’a  right 
to  exercise  a public  or  private  employment,  and 
to  take  the  fees  and  emoluments  thereto  belonging.'" 

3ee  also  Risley  v.  Board  of  Civil  Service  Commissioners  of 
City  of  Los  Angeles,  140  P,  (2)  167,  169,  60  Gal,  App.  (2)  32. 

' CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  the 
exception  in  Section  8,  Article  VII,  Constitution  of  1945,  applies 
only  to  persona  appointed  or  elected  to  some  civil  or  military 
office  and  does  not  apply  to  employees • That  had  it  been  the  in- 
tention of  the  framers"  of  said  constitutional  provision  to  have 
same  apply  to  employees  as  well  as  officers  it  would  have  been  an 
easy  matter  for'  them  to  have  Included  such  a provision  in  clear 
and  unambiguous  terms. 

Respectfully  submitted. 


AUBREY  R.  HAMMETT , JR. 

Assistant  Attorney  General 


APPROVED : 


J.  E.  lA'dLOE 
Attorney  General 
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3C  r0i ',5  President  and  Clerk  of  School  District  attending 

' county  school  meeting  entitled  to. -5/  per  mile  going 
and  returning. 


May  17,  1946 


Honorable  George  A.  Spencer 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 

Dear  Mr,  Spencer J 

This  Department  is  in  receipt  of  your  re- 
quest for  an  official  opinion  which  reads  as  fol- 
lows s 


FILED 


"The  question  has  arisen  here  con- 
cerning the  payment  of  mileage  to 
the  President  and  Clerk  of  the  School 
Board  under  Section  10624  Devised 
Statutes  of  Missouri,  1939^  This 
statute  provides  in  part: 

w,a#  And  each  school  officer  at- 
tending such  meeting  shall  receive 
compensation  at  the  rate  of  one 
dollar  fifty  cents  (i$l,50)  per 
diem  and  mileage  at  the  rate  of 
five  (5^)  cents  per  mile  for  the 
number  of  miles  necessary  to  be 
traveled  in  going  from  the  school 
house  of  his  district  to  the  place 
of  meeting 1 

"The  question  is,  are  these  officers 
entitled  to  five  cents  (5p0  per  mile 
each  way  or  does  that  mean  five  cents 
(5^)  a mile  for  only  one  way," 


Section  10624,  K.S  . Mo,  1939,  provides,  in 
part,  as  follows: 

"It  shall  be  the  duty  of  every 
president  of  a school  board  and  of 
every  clerk  of  a school  district 
in  the  several  counties  to  attend 
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the  meeting  of  school  officers  called 
by  the  county  superintendent  of  public 
schools  for  the  purpose  of  considering 
and  discussing  questions  pertaining  to 
school  administration}  and  each  school 
officer  attending  such  meeting  shall 
• receive  compensation  at  the  rate  of  one 

dollar  and  fifty  cents  per  diem  and 
mileage  at  the  rate  of  five  cents  per 
mile  for  the  number  of  miles  necessary 
to  be  traveled  in  going  from  the  school- 
house  of  his  district  to  the  place  of 
meeting,  same  to  be  paid  out  of  the  in- 
cidental fund  of  his  districts  * * ", 

It  is  well  settled  in  this  State  that  no  officer 
is  entitled  to  fees  of  any  kind  urlless  provided  for  by 
statute,  and  the  law  conferring  such  right  must  be  strict 
ly  construed  because  of  statutory  origin  and  right.  Ward 
vs,  Christian  County,  341  Mo,  1115,  111  S,W.  (2d)  182} 
Smith  vs,  Pettis  County,  345  Mo,  839,  136  S.W,  (2d)  282, 

As  was  said  in  Maxwell  vs,  Andrew  County,  146  S.W 
(2d)  621,  l.o.  6251 

"•I*  # The  specification  in  the 
statute  of  instances  when  mileage 
is  to  be  paid  and  money  lawfully 
be  received  by  the  sheriff  con- 
stitutes an  Implied  prohibition 
upon  its  collection  in  other  in- 
stances, # w # ", 

There  are  no  cases  in  Missouri  which  deal  direct- 
ly with  this  question,  but  the  general  rule  as  given  In 
57  Corpus  Juris,  page  1131  Is J 

* * statutes  relating  to  the 
mileage  of  sheriffs  and  constables 
are  construed  to  allow  mileage  on 
a circular  or  round  trip  basis,  or, 
in  other  words,  for  each  mile  traveled 
on  the  journey,  not  only  going  but  al- 
so returning}  * * ■»  ", 


It  will  be  noted  that  the  statute  provides  that 
the  mileage  will  be  paid  for  the  miles  traveled  "from 
the  school  house  of  his  district  to  the  place  of  meeting. 


/ 
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The  Supreme  Court  of  Iowa  in  the  case  of 
Harding  vs.  Montgomery  Co,,  55  Iowa  41,  7 N.V/,  396, 
had  before  It  for  construction  a statute  which  pro- 
vided as  follows ! 

# * *For  conveying  each  convict 
to  the  penitentiary,  and  as  full 
compensation  therefor,  16  cents 
for  each  mile  traveled,  to  be  com- 
puted from  the  county  seat  where 
the  conviction  took  place  by  the 
most  direct  route  of  travelj  the 
same  to  be  paid  out  of  the  county 
treasury.  * 11 

The  above  statute  is  very  similar  to  Section 
10624,  supra,  and  the  Iowa  Court  held  as  follows: 

"We  think  a fair  construction  of 
this  language  is  that  payment 
should  be  made  for  each  mile 
traveled  on  the  journey  going 
and  returning.  It  Is  said  that 
the  allowance  Is  for  conveying  the 
convict  to  the  penitentiary,  and 
that  means  only  the  actual  travel 
from  the  county  seat  to  the  peni- 
tentiary, But  it  seems  to  us  it 
la  a fairer  and  more  rational  con- 
struction of  the  language  to  hold 
that  It  means  payment  for  the  travel 
made  necessary  to  accomplish  the  pur- 
pose, which  is  to  convey  the  person 
to  the  penitentiary.  It  is  not  to 
b&  supposed  that  a sheriff,  who  is 
required  to  keep  his  office  at  the 
county  seat,  would  not  necessarily 
return  to  that  place.  While  the 
question  is  not  free  from  difficulty, 
we  think  the  court  below  determined 
it  correctly,  « # « ", 


In  view  of  the  above  authority  it  is  believed 
that,  the  President  of  the  School  Board  and  the  Clerk 


I 
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of  the  school  district  attending  a meeting  called  by 
the  County  Superintendent  of  Public  Schools  is  entitled 
to  mileage  at  the  rate  of  five  (5p0  cents  per  mile  for 
each  mile  that  they  may  travel  in  going  from  the  dis- 
trict school  house  to  the  place  of  the  meeting  and  re- 
turning* 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  Department 
that,  the  President  of  a school  board  and  the  clerk  of 
a school  district  attending  a meeting  called  by  the 
County  Superintendent  of  Public  Schools  under*  Section 
10624,  R.S.  Mo,  1939,  are  entitled  to  mileage  at  the 
rate  of  five  (5/)  cents  per  mile  for  each  mile  traveled 
from  the  school  house  of  the  district  to  the  place  of  meet- 
ing and  return  to  the  school  house* 

Respectfully  submitted. 


ARTHUR  M.  O’KEEFE 
Assistant  Attorney  General 

APPROVED: 


/ J.  E.  TAYLOR 

Attorney  General 


AMO'Kiir 


uifldTITOTIONAL  LAV.  j 
OFFICERS: 


Under  Section  25,  Article  Y,  Constitution,  1945 ; 
and  Section  3,  Senate  Bill  207,  a do  facto  officer 
claiming  the  office  of  Justice  of  the  peace  on 
February  27,  1945,  cannot  qualify  for  the  office 
of  magistrate  where  such  officer  is  unlicensed  to 
practice  law. 


June  4,  1946 


Honorable  George  A,  Spencer 
' Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 


Do nr  Sirj 


Receipt  is  acknowledged  of  your  letter  of  recent  date, 
which  was  submitted  in  connection  with  your  original  request 
for  an  official  opinion  of  this  department.  Your  letter, 
setting  forth  the  facts  pertaining  to  the  question  on  which 
an  opinion  was  requested,  reads  in  part  as  follows: 


"As  I understand  the  facts,  they  are  as 
follows:  That  at  the  Democratic  Primary 
of  1942,  one  M*  F.  Thurston,  Jr> , David 
V.  Bear,  and  Temple  H,  Morgett  were 
nominated,  and  wore  elected  without 
opposition  at  the  November  election  in 
that  year  and  were  commissioned  for  terms 
of  four  years, 

"Prior  thereto,  Mbrgefct  had  boon  cora- 
missioned  for  a four  year  term  in  1938; 
Bear  was  appointed  to  serve  as  a result 
of  the  resignation  of  another  Justice  of 
the  peace;  and  Thurston  was  appointed  to 
serve  after  the  resignation  of  the  third 
Justice  of  the  peace,  prior  to  that  time. 

"After  the  election  in  1942,  Boar  and 
Merge tt  entered  the  army  and  did  not 
resign  their  offices.  Thurston,  on  the 
2nd  day  of  January,  1943  resigned  his 
office,  and  George  S.  Starrett  was 
appointed  and  commissioned  to  fill  his 
vacancy  caused  by  this  resignation  on 
the  4th  day  of  January,  1943  and  to  hold 
office  until  the  next  election,  or  to 
hold  office  until  his  successor  was 
elected  and  qualified. 
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"George  S.  Starrett  and  George  F.  Mansur 
filed  declarations  of  candidacy  in  1944 
for  the  Democratic  Nomination  for  Justice 
of  the  peace  subject  to  the  Democratic 
Primary  to  be  held  in  August.  The  County 
Clerk  put  both  names  on  the  ballot  with 
the  instruction,  'Two  to  be  elected'. 

The  vote  for  the  office  in  the  Primary 
was  Starrett  5,071  and  Mansur  2997.  Both 
names  were  placed  on  the  ballot  at  the 
General  Election  as  the  Democratic 
Nominees  for  the  office.  Starrett  re- 
ceived 6,034  votes  and  Mansur  6,031  for 
the  General  Election,  Both  were  later 
qualified  and  commissioned  for  four  year 
terras* 

’’Mansur  now  has  filed  for  the  office  of 
Magistrate  as  has  Morgett * 

"The  question  raised  is , whether  or  not 
Mansur  may  run  for  the  nomination  of 
Magistrate,  it  is  understood  that  he  is 
not  a lawyer  but  has  been  acting  as  Justice 
of  the  Peace  since-  his  commission  under 
which  he  now  holds.  The  question,  of  course, 
comes  up  under  the  New  Constitution  of  the 
State  of  Missouri  and  Section  Three  of  Senate 
Bill  Number  207,  63rd  General  Assembly." 

In  considering  the  question  whether  or  not  Mansur  can 
qualify  for  the  office  of  magistrate  under  Section  25,  Article 
V of  the  Constitution  of  1945,  and  Section  3 of  Senate  13111 
207,  we  must  first  determine  what  his  status  has  been  while  he 
has  been  acting  as  justice  of  the  peace. 

There  were  no  vacancies  created  when  Bear  and  Morgett 
entered  the  army  and  did  not  resign.  In  the  case  of  State  ex. 
inf.  McKlttrlck  v.  Wilson  350  Mo.  486,  165  S.  W.  (2d)  499,  143 
A.  L.  R,  1465,  it  was  decided  by  the  Supreme  Court  that  a person 
holding  a public  office  did  not  vacate  his  office  by  being  in- 
ducted into  the  army  or  by  volunteering.  The  tenure  of  office 
for  Bear  and  Morgett,  who  were  elected  in  1942,  was  for  four 
years.  Consequently,  their  respective  terms  would  run  until 
1946.  Therefore,  in  the  general  election  of  1944,  there  was  only 
one  justice  of  the  peaoe  to  he  elected  to  the  office  which  had 
formerly  been  held  by  Thurston, 
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However,  it  appears  that  the  county  clerk  ana  the  county 
court  believed  that  another  vacancy  existed  which  had  to  be 
flllod  in  the  election  of  1944,  This  belief  was  manifested  by 
the  instruction  placed  on  the  ballot  in  the  primary  election, 
"Two  to  be  elected, 11  placing  Mansur's  name  on  the  ticket  in  the 
general  election  aftor  he  had  received  a lesser  number  of  votes 
in  the  primary  and  commissioning  both  Starrett  and  Mansur  after 
the  general  election. 


Prior  to  the  August  primary,  both  Starrett  and  Mansur  had 
filed  declarations  of  candidacy  for  nomination  for  the  office  of 
justice  of  the  peace.  Since  there  wa3  really  only  one  justice 
of  the  peace  to  bo  elected,  only  one  of  them  could  receive  the 
nomination,  and  according  to  the  returns  of  the  primary  election 
in  August,  Starrett  won  the  nomination. 

Although  the  count;/  clerk  had  placed  the  erroneous  instruc- 
tion on  the  ballot,  "Two  to  be  elected,"  the  election  was  valid. 


In  the  case  of  Application  of  Lawrence,  185  S,  W,  (2d) 

818,  there  was  involved  the  interpretation  of  the  election  laws 
pertaining  to  absentee  ballots.  Regarding  the  Interpretation 
of  election  laws  in  general,  the  following  was  said  at  1.  c. 

020 : 


ir  Election  laws  must  be  liberally 
construed  in  aid  of  the  right  of  suffrage. 


h 


T 


In  the  case  of  Nance  v,  Kearboy  251  Mo.  374,  150  8.  V'.  629, 
which  was  cited  with  approval  In  the  Lawrence  case,  supra,  the 
county  clerk  had  placed  certain  nominees  for  office  submitted  by 
petition  before  the  general  election  under  a wrong  heading  on  the 
official  ballot.  Later  a suit  was  brought  to  contest  the  election 
because  of  the  irregularities  that  appeared  on  the  ballots.  Regard- 
ing the  interpretation  of  the  election  laws,  the  following  appears 
at  Mo , 1 . c . 383 : 


"The  very  taproot  and  reason  for  any  election 
at  all  among  a free  people.  Is  that  the  majority 
may  rule;  hence  there  are  two  main  settled  and 
uniform  rules  of  interpretation,  thus: 

"First*  Election  laws  must  be  liberally  construed 
In  aid  of  the  right  of  suffrage.  (State  ox  rel, 
v.  Hough.  193  Mo.  1.  c.  651;  Hale  v.  Stimson,  198 
Mo.  134.)  The  whole  tendency  of  American  authority 
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is  towards  liberality  to  the  end  of  sustain- 
ing the  honest  choice  of  electors,  (Stack- 
pole  v,  Hallahan,  16  Mont,  40.)  The  choice 
of  electors  must  be  judicially  respected, 
unless  their  voice  is  made  to  speak  a lie, 
or  a result  radically  vicious,  because  of 
a disregard  of  mandatory  statutory  safeguards. 

"Second;  The  uppermost  question  in  applying 
s t a tutor y regulation  to  determine  the  legality 
of  votes  cast  and  counted  is  whether  or  not 
the  statute  itself  makes  a specified  irregu- 
larity fatal.  If  so,  courts  enforce  it  to  the 
letter.  If  not,  courts  will  not  be  astute  to 
make  it  fatal  by  judicial  construction.  (Gass 
v,  Evans,  244  Mo.  1.  c.  553 ; Hehl  v,  C-uion, 

155  Mo.  76.)  'Such  a construction*  (says 
this  court , speaking  through  BARCLAY,  J . , in 
Bowers  v.  Smith,  111  Mo.  1,  c,  55)  ’of  a law 
a3  would  permit  the  disfranchisement  of  large 
bodies  of  voters,  because  of  an  error  of  a 
single  official  should  never  be  adopted  where 
the  language  in  question  is  fairly  susceptible 
of  any  other.  (Wells  v.  Stanforth  (1B35),  16 
Q,  3.  Dlv,  245,)'  Again  (pp.  61-2);  'If  the 
law  Itself  declares  a specified  irregularity 
to  be  fatal,  the  courts  will  follow  that 
command  irrespective  of  their  views  of  the 
importance  of  the  requirement.  (Ledbetter  v. 

Hall  (1876^  62  Mo'.  422.)  In  the  absence  of 
Buch  declaration,  the  judiciary  endeavor  as 
best  they  may  to  discern  whether  the  devia- 
tion from  the  prescribed  forms  of  law  had  or 
had  not  so  vital  an  influence  on  the  proceed- 
ings as  probably  prevented  a free  and  full 
expression  of  the  popular  will.  If  it  had, 
the  Irregularity  is  held  to  vitiate  the 
entire  retiirnj  otherwise  it  is  considered 
immaterial. 

We  believe  that  there  is  nothing  in  our  election  laws  that 
would  make  the  irregularity  which  appeared  on  the  ballot  of  the 
1944  primary  election  so  vital  as  to  be  fatal  to  the  entire 
election.  The  result  of  that  election  gave  Starrott  the  most 
votes j consequently,  only  his  name  should  have  been  placed  on 
the  ballot  In  the  general  election.  Bo  far  as  Mansur  was  con- 
cerned, after  being  defeated  in  the  primary  election  for  the 
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one  existing  office  of  justice  of  the  peace,  he  should  have  no 
longer  been  considered  for  that  office  in  the  general  election. 
Although,  through  the  error  of  the  county  clerk,  Mansur's  name 
was  placed  on  the  ballot  in  the  general  election  of  1944,  he 
was  not  elected  to  the  office  of  justice  of  the  peace,  nor  did 
this  error  vitiate  the  election  in  view  of  the  reasons  and 
authority  cited  for  upholding  the  primary  election  of  1944, 

Apparently  Mansur  has  been  assuming  the  duties  of  an 
office  which  was  erroneously  believed  to  bo  vacant  due  to  the 
former  holder’s  having  entered  the  service.  He  has  only  been 
claiming  the  office  under  color  of  an  election  which  did  not 
legally  seat  him  in  office  and  entitle  him  to  the  lawful  right 
or  title  to  such  office.  As  to  him,  the  election  was  void; 
and,  therefore,  he  is  only  a de  facto  officer. 

In  Volume  43  Am,  Jr,,  Section  471,  page  225,  is  the 
following  definition  of  a de  facto  officer: 

*■  A person  is  a de  facto  officer 
where  the  duties  of  the  office  are  exer- 
cised (1)  without  a known  appointment  or 
election,  but  under  such  circumstances  of 
reputation  or  acquiescence  a3  were  calcu- 
lated to  Induce  people,  without  inquiry, 
to  submit  to  or  invoke  his  action,  sup- 
posing him  to  be  the  officer  he  assumed 
to  be;  (2)  under  color  of  a known  and 
valid  appointment  or  election,  but  where 
the  officer  had  failed  to  conform  to  some 
precedent,  requirement,  or  condition,  as 
to  take  an  oath,  give  a bond,  or  the  like; 

(3)  under  color  of  a known  elect ion  or 
appointment,  volcT  because  the  officer  was 
not  eligible,  or  because  there  was  a want' 
of  power  in  the  electing  or  appointing 
body , or  by  reason  of  some  defect  or  ir- 
regularity in  its  exercise . such  Ineligi- 
bility, want  "of  power,  or  defect  being 
unknown  to  the  public ; (4 ) under  color  of 
an  election  or  an  appointment  by  or  pur- 
suant to  a public,  unconstitutional  law, 
before  the  same  is  adjudged  to  be  such, 

•is-  ■;>  * -::Jt  (Emphasis  ours.) 
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In  the  case  of  State  ex  rel.  City  of  Republic  v,  Smith, 
345  Mo*  1158,  139  S.  W,  (3d)  929,  there  was  a proceeding  in 
mandamus  to  compel  the  State  Auditor  to  register  a bond  issued 
by  the  Oity  of  Republic,  'i'h.o  Board  of  Aldermen  had  passed  an 
ordinance  calling  the  election  on  tlio  bond  issue,  and  it  was 
contended  that  the  election  was  invalid  because  one  of  the 
aldermen  who  had  voted  for  the  ordinance  was  not  legally  en- 
titled to  the  office j and,  .therefore,  was  not  entitled  to  vote 
on  the  ordinance.  He  had  been  appointed  by  the  mayor  aftor 
one  member  had  moved  from  the  city  but  had  not  resigned,  and 
it  was  conjectural  whether  or  not  a vacancy  existed  when  the 
mayor  made  his  appointment.  In  determining  the  status  of  the 
alderman  who  had  been  appointed  by  the  mayor,  the  following 
was  said  at  S.  W.  1.  c.  ?)33* 

"Moreover,  we  are  of  the  opinion  that 
Dr*  Mitchell  was  at  least  a de  facto 
alderman.  ’An  officer  de  facto  is  to 
be  distinguished  from  an  officer  de 
jure,  and  is  one  who  has  the  reputation 
or  appearance  of  being  the  officer  he 
assumes  to  be  but  who,  in  fact,  under 
the  lav/,  has  no  right  or  title  to  the 
office  he  assumes  to  hold.  Kg  i3 
distinguished  from  a mere  usurper  or 
Intruder  by  the  fact  that  the  former 
holds  by  some  color  of  right  or  title 
while  the  latter  Intrudes  upon  the 
office  and  assumes  to  exercise  its 
functions  without  either  the  legal 
title  or  color  of  right  to  such  office* 

Where  one  is  actually  in  possession  of  . 
a public  office  and  discharges  the 
duties  thereof,  the  color  of  right 
which  constitutes  him  a de  facto  officer, 
may  consist  in  an  election  or  appoint- 
ment, holding  over  after  the  expiration 
of  his  term,  or  by  acquiescence  by  the 
public  for  such  a length  of  time  as  to 
raise  the  presumption  of  a colorable 
right  by  election,  appointment,  or 
other  legal  authority  to  hold  such 
office.  The  duties  of  the  office  are 
exercised  under  color  of  a known  elec- 
tion or  aijpointment  .which  is  void  for 
want  of  power  in  the  electing  or  appoint- 
ing body,  or  for  some  defect  or  Irregu- 
larity in  Its  exercise,  such  ineligi- 
bility, want  of  power  or  defect  being 
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unknown  to  the  public, * McQuillin  Munici- 
pal Corporations,  2nd  Ed.,  Revised  Vol*  2, 

Sec,  500,  Page  204, 

"Dr,  Mitchell  held  his  office  on  the  Board 
of  Aldermen  under  an  appointment  of  the 
mayor  of  relator,  he  exorcised  the  duties 
of  this  office  under  this  appointment,  and 
he  was  held  out  to  the  public  as  an  aider- 
man,  We  are  therefore  of  the  opinion  that, 
although  Section  6957  may  not  have  been 
strictly  complied  with,  he  was  at  least  a 
de  facto  officer," 

In  the  Smith  case,  supra,  a person  was  holding  an  office 
which  had  not  been  vacated  under  color  of  an  appointment,  and 
in  the  case  at  bar  Mansur  is  holding  an  office  which  was  not 
vacated  under  color  of  an  election.  We  believe  that  the  rule 
applied  in  the  Smith  case  to  determine  the  status  of  the  office 
holder  is  applicable  in  the  Instant  case. 

Although  Mansur  has  been  a de  facto  officer  and  has  had 
no  legal  title  to  the  office,  the  official  acts  which  he  has 
performed  In  connection  with  the  office  which  he  has  been 
claiming  have  been  valid.  It  has  generally  been  held  that  the 
official  acts  performed  by  a de  facto  officer  in  connection  with 
his  office  are  valid,  and  cannot  be  attacked  collaterally  simply 
because  he  did  not  have  legal  title  to  the  office  he  was  claim- 
ing, The  rule  has  been  stated  as  follows  in  Fleming  v,  Mulhall 
et  al»,  9 Mo,  App,  71  1,  c,  72s 

"it  is  well  settled  that  the  acts  of  an 
officer  de  facto , whether  judicial  or 
ministerial,  are  valid  so  far  as  the 
rights  of  the  public,  or  of  third  parties 
having  an  Interest  in  such  acts  are  con- 
cerned." 

The  reason  for  holding  valid  the  acts  of  de  facto  officers 
la  based  on  a necessity  to  preserve  the  rights  of  third  persons, 
and  to  prevent  a breakdown  in  organized  society.  Thus,  it  was 
stated  in  Adams  v.  LIndell,  5 Mo.  App,  197  1,  c.  202 j 

*-The  act  of  the  so-called  officer 
being  thus  contrary  to  lav/,  as  he  has  no 
right  to  the  office,  the  de  facto  principle 
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Is  applied,  and  thus  an  otherwise  void 
act  is  validated,  not  because  of  any 
character  or  quality  attached  to  the  so- 
called  officer  or  to  his  office,  but  be- 
cause this  4.a  necessary  to  preserve  the 
rights  of  third  persons  and  keep  up  the 
organisation  of  society.  The  rule  is 
based  merely  on  policy,  and  its  origin 
and  historical  development  show  that  it 
is  founded  in  comparative  necessity. 

If  the  citizen  Is  In  no  way  in  fault,  if 
in  his  dealings  ho  trusts  to  the  non- 
legal  author itlos  in  whom  all  believe, 
his  rights  are  not  to  be  destroyed. 

■i?  w * *»» 

Section  25,  Article  V of  the  Constitution  of  1945  provides 
the  qualifications  for  magistrates,  and  in  part  roads  as  follows 

w Every  judge  and  magistrate  shall' 
be  licensed  to  practice  law  in,  this  state, 
excejjt  that  probate  judges  now  in  office 
may  succeed  themselves  as  probate  judges 
without  being  so  licensed,  and  except 
that  persona  who  are  now  justices  of  the 
peace  , or  who  leave  heretofore'  be on~~JusT  i c e s 
of  "the  peace  liTTEls  state ~Tor  at  leasT 
Tour  years , shall'  ~be  ellgibie'  'to  the'  office 
of  ^glo^'ate  wl t ho nt "being"  so  1 Icons' eci.** 

TEmphasis  oursTj 

Pxirsuant  to  the  power  vested  in  the  Ofeneral  Assembly  to 
provide  for  the  administration  of  magistrate  courts.  Senate 
Dill  207  was  passed,  and  Section  3 of  that  law,  which  pre- 
scribes tho  qualifications  for  mag 1st rates,  in  part  reads  as 
follows  j 


’’Each  judge  of  magistrate  court  shall  be 
a qualified  voter  of  this  state,  at  least 
twenty-two  years  of  age,  and  a resident  of 
the  county  for  at  least  nine  months,  next, 
preceding  his  election,  and  shall  be 
licensed  to  practice  lav;  In  this  state j 
except  that,  in  counties  of  30,000  in- 
habitants or  less,  a probate  judge  who 
succeeds  himself  as  probate  judge  may 
serve  as  judge  of  the  magistrate  court 
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without  being  so  lioensod,  and  except 
that  persona  who  were  on  February  27. 
l'94G  , justices  of  the  peace  t or  who 
have  herotofQre~’been  justices  of  the 
peace  in  this  state  for  at  least  four 
years,  shall  be  eligible  to  the  office 
of  magistrate  without  being  licensed  to 
practice  law,  -ft  -ft  -ft  -ft-"  (Emphasis  ours,) 

It  is  a cardinal  rule  of  constitutional  and  statutory 
construction  that  a constitutional  or  statutory  j^rovlsion  must 
be  construed  in  consonance  with  the  Intent  of  the  framers  of 
the  Constitution  and  the  people  who  adopted  it,  and  with  the 
intent  of  the  lawmakers  who  enacted  the  law,  as  the  case  may 
be. 

In  the  case  of  Graves  v,  Purcell,  86  S,  \7.  (2d)  546, 

337  Ito,  574,  the  rule  was  stated  as  follows  at  5,  V7,  1.  c, 

547 : 

"In  determining  the  true  meaning  and 
scope  of  constitutional  or  statutory 
provisions,  the  intent  and  purjjose  of 
the  lawmakers  is  of  primary  importance. 


In  construing  the  language  of  a constitutional  or  statu- 
tory provision  nontechnical  words  are  to  be  understood  in 
their  usual  and  ordinary  sense.  In  this  connection,  the 
following  was  said  concerning  the  construction  of  constitutions 
in  btate  v,  Adkins,  225  S,  V/.  901,  284  Mo,  600,  at  Mo,  1,  c. 

693  j 


"Concerning  the  construction  of  con- 
stitutions It  has  been  well  said  that: 

"’Constitutions  are  not  designed  for 
metaphysical  or  logical  subtleties,  for 
niceties  of  expression,  or  for  the  exer- 
cise of  philosophical  acuteness  or  ju- 
dicial research.  They  are  Instruments 
of  a practical  nature  founded  on  the 
common  business  of  lifo,  adapted  to 
common  wants,  designed  for  common  use, 
and  fitted  for  common  understanding’s. 

The  people  make  them,  the  people  adopt 


r 
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thern,  the  people  must  be  supposed  to  read, 
thorn,  with  the  help  of  common- sense,  and 
cannot  be  presumed  to  admit  In  them  any 
recondite  meaning  or  any  extraordinary 
gloss,*  «•  tf  if" 

Section  25,  Article  V of  the  Constitution  of  1945,  supra, 
provides  that  persons  who  are  now  justices  of  the  poace  shall 
be  eligible  to  tho  office  of  magistrate  although  they  are  un- 
licensed to  practice  lav;,  Tho  language  used  contains  no  tech- 
nical nor  unusual  words,  and  applying  the  usual  and  ordinary 
meaning  of  the  words  appearing  therein,  and  by  not  attempting 
to  apply  any  complex  judicial  Interpretation,  wo  -believe  that 
tho  framers  of  the  Constitution  and  tho  people  who  adopted  it 
intended  that  those  persona  who  are  now  justices  of  the  peace, 
meaning  on  the  date  that  the  Constitution  was  adopted,  February 
27,  1945,  should  be  holding  their  offices  by  virtue  of  a valid 
appointment  or  election  end  must  have  the  clear  and  legal  title 
to  such  office  before  they  can  qualify  for  the  office  of  magis- 
trate, unless  they  are  licensed  to  practice  law, 

'Tie  language  of  Section  3,  Senate  Bill  207,  supra,  is 
very  similar  to  that  language  appearing  in  the  Constitution  and 
employs  words  of  ordinary  usage.  The  Legislature  did  not  in- 
tend that  a meaning  be  given  to  sxioh  language  that  would  be 
contrary  to  the  meaning  of  the  similar  language  in  the  Con- 
stitution, Therefore,  under  the  provisions  of  Senate  Bill  207, 
a person  not  licensod  to  practice  law  must  havo  been  holding 
the  office  of  justice  of  the  peace  on  .February  27,  1945,  under 
a legal  right  and  title  to  such  office. 


CONCLUSION 


Therefore,  in  view  of  the  foregoing , it  is  the  opinion  of 
this  department  that  Mansur  was  not  duly  elected  to  the  office 
of  justice  of  the  peace  in  the  general  election  of  1944,  and 
that  during  the  time  he  has  been  acting  an  justice  of  the  peace 
he  has  not  had  the  legal  right  and  title  to  such  office,  but 
has  only  been  a de  facto  officer.  Under  Section  25,  Article  V 
of  the  Constitution  of  1945,  and  Section  3 of  Senate  Bill  207, 
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for  persona,  who  are  not  licensed  to  practice  law,  to  be 
eligible  for  the  office  of  magistrate  they  must  have  had  the 
legal  right  and  title  to  the  office  of  justice  of  the  peace 
on  February  87,  1945,  or,  must  have  heretofore  been  a justice 
of  the  peaco  in  the  state  for  at  least  four  years. 


Respect  f u 1 ly  s ubm i 1 1 ed , 


RICHARD  F,  THOMPSON 

Assistant  Attorney  Goneral 


APPROVED j 


J.  E,  T'AxLQH 

Attorney  General 
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RECORDER  OP  DEEDS:  Five  questions  concerning  fees  for  listing  /' 

and  issuing  verified  copies  of  discharges  ■' 

. - ' in  county  of  the  third  class  under  H.  B.  772. 


Dear  Sir: 


Do  hereby  acknowledge  receipt  of  your  request  for  an 
opinion  which  roads  as  follows? 

,,r.re  have  a number  of  problems  that 
are  arising  as  a result  of  house 
Till , Humber  772 , which  permits  the 
Recorder  to  collect’  from  the  county 
for  the  list  of  veterans  d is charges 
and  giving  n copy  of  the  discharge, 

"The  questions  that  arise  are  as  fol- 
lows * 

ul.  Is  the  Recorder  permitted,  to 
charge  fifty  cents  (50 $)  for  tho  list- 
ing and  an  additional  fifty  cents  (50f/) 
for  the  copy? 

tt2,  ’then  does  the  bill  go  into  effect 
so  that  he  can  collect  from  the  county 
for  such  service? 

“5.  Should  he  malco  an  alphabetical  list 
of  all  resident  discharged  veterans  in 
Boone  County  whoso  discharge  papers  have 
. previously  boon  recorded,  or  can  he  col- 
ie ct  only  for  those  ro corded  after  the 
effective  date  of  the  bill? 

”4,  if  the  veteran  wants  more  than  one 
copy,  is  the  Recorder  required  to  furnish 
as  many  copies  as  he  wants  free  of  charge, 
or  does  the  veteran  pay  for  the  additional 
copies? 
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"5,  In  Boons  County  we  have  a particular 


problem  of  students  coming 
do  s iring  their  d 1 s char g e s 
and  certified  copies  made. 
B.eoorcler  refuse  to  record 
and  require  them  to  record 
homo  county  and  got  their 


to  school  and 
to  ho  recorded 
Should  the 
these  discharges 
them  in  their 
certified  copies 


there,  or  is  he  required  under  previous 
laws  to  record  them  and  make  them  free, 
or  can  he  record  then  and  require  the 
veteran  to  pay  for  the  service? 


"I  presume  that  you  have  answered  moot  of 
these  questions  previously  and  if  you  have 
copies  of  other  opinions  solvin';  our  problems 
I would  appreciate  receiving  them,” 


Section  2 of  H>  3.  772,  the  basis  for  your  request, 
provides ; ' 

"Section  2,  In  all  counties  of  the  third 
class  wherein  the  offices  of  the  circuit 
cleric  and  recorder  of  deeds  are  separate, 
the  recorder  of  deeds  shall,  in  addition 
to  the  duties  imposed  upon  him  by  law, 
and  by  virtue  of  this  article,  have  the 
additional  responsibility  to  prepare  and 
i keep  a separate  alphabetical  list  of  the 
names  of  all  residents  of  the  county  who 
have  been  discharged  from  the  Armed  Forces 
of  the  United  States,  which  list  .shall  show 
such  veteran's  name,  po3t  office  address, 
and  the  branch  of  service  from  which  ho 
was  discharged,  the  date  of  his  discharge 
and  the  date  of  the  recording  of  same, 
together  with  the  book  and  page  wherein 
such  discharge  is  so  recorded,  which  list 
« shall  be  maintained  by  the  recorder  for 

public  inspection  and  shall  be  up  to  date 
at  all  times ; and  in  addition  thereto,  said 
recorders  in  the  said  counties  shall  have 
the  additional  responsibility  of  furnishing 
to  all  persons  who  have  so  reported  their 
discharge  from  the  Armed  Forces  of  the 
united  States  one  certified  copy  of  such 
discharge  upon  request  of  such  veteran, 
or  if  such  veteran  shall  have  deceased 


Hon,  Geo,  A 


'3 


, Spencer 


since  the  recording  thereof,  then  by  his 
heir,  executor  or  administrator ,*‘\N"?or 
each  name  which  the  recorder  shall  ap- 
pend to  the  aforesaid  alphabetical  list, 
ancl  (for  each  certified  copy  of  such  dis- 
charge as  he  shall  furnish,  the  said  recorder 
shall  receive  the  sum  of  fifty  cents,  to  be 
paid  out  of  the  county  treasury]/'' which  fees 
shall  not  bo  deemed  to  be  accountable  fees 
In  determining  the  maximum  amount  which 
the  recorder  may  retain  as  set  forth  in 
Section  1 hereof » ^Provided,  however,  that  \ 
no  such  recorder  shall  be  paid//f?fffVtho  \ 

listing  of  any  non-resident  of  the  county,  \ ^ Q 
nor  for  the  listing  of  any  such  discharge  ' \e 
which  has  previously  been  so  listed  in  j 

any  county,  noruCor  any  additional  verified  / 
copy  after  the  firsts  A veteran  shall  be 
doomed  a resident  of  the  county  for  the  pur- 
poses of  this  section  if  ho  shall  have  ' 
resided  in  the  county  prior  to  his  Induction 
: into  the  Armed  Forces,  and  shall  have  re- 
turned there  upon  his  discharge,  or  if  he 
shall  have  resided  in  the  county  for  more 
than  ninety  days  next  prior  to  the  recording 
of  such  discharge  with  the  intention  of  mak- 
ing the  county  his  domicile,11 

It  is  well  at  the  outset  to  emphasize  that  this  section 
applies  to  counties  of  the  third  class  wherein  the  offices  of 
circuit  clerk  and  recorder  of  deeds  arc  separate,  and,  there- 
fore, this  opinion  affects  only  such  counties. 

We  will  take  the  questions  set  forth  in  your  request  in 
the  order  that  they  appear.  That  part  of  II » :3,  772,  which 
deals  with  the  first  question,  provides; 

'’For  each  name  which  the  recorder  shall 
append  to  the  aforesaid  alphabetical 
list,  and  for  each  certified  copy  of  such 
discharge  as  ho  shall  furnish,  the  said 
recorder  shall  receive  the  sum  of  fifty 
cents,  to  be  paid  out  of  the  county 
treasury  * * « " 

It  is  to  be  remembered  that  in  answering  question  one, 
we  are  dealing  only  with  veterans  who  qualify  as  residents  of 
the  county.  In  order  to  answer  this  question  we  must  determine 
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whetner  the  listing  and  the  certified,  copies  are  each  en- 
titled to  a fifty  cent  charge  to  total  one  dollar  or  whether 
they  must  he  taken  together  to  total  fifty  cents. 


menfc 


The  rule  as  sot  out  in  the  case 
Compensation  Commission,  133  ,% 


of  Haynes  v*  Unemploy- 
W,  (2d)  77 , 1.  c.  01,  is 


t 

111  The  primary  rule  of  construction  of 
statutes  is  to  ascertain  the  lawmakers’ 
intent,  from  the  words  used  if  possible ; 
and  to  put  upon  the  language  of  the 
Legislature,  honestly  and  faithfully, 
its  plain  and  rational  meaning  and  to 
promote  its  object,  * •;>  •;>  v 

Cummins  v.  Kansas  City  Public  Service 
Co.,  334  Ho.  672,  084 , 66  3,  ’*:*  2d  920, 
925;  Artophone  Corporation  v.  Coale, 

345  Ho.'  344,  133  S.  W,  2d  343,  347. 
’Words  and  phrases  (of  a statute)  shall 
be  taken  in  their  plain  or  ordinary  and 
usual  sense’  (Sec.  055,  9,  S.  103 9".  Ho, 

R.M.U  'l  . * >'■  * .*  ■>  * . -h» 


In  this  light 
phrase,  is  defined 
"An  amount;  as,  to 
indefinite  (unless 
or  currency;  •J’r 


the  word  "sum,"  used  in  the  above  cited 
in  Webster’s  Unabridged  Dictionary  as; 
receive  occasional  sums  of  money;  an 
specified)  amount  or  quantity  of1  money 


The  word  "sum"  does  not  necessarily  infer 
particular  amount  of  money  (50 ft)  is  the  result 
two  or  more  amounts  to  arrive  at  that  amount. 


trary,  the  very  language  used 
to  the  effect  that  for  "each" 
the  sum  of 


in  the  phrase  In 
act  the  recorder 


-fty 


that  the 
of  totalling 
To  the  con- 
quest ion  is 
should  receive 


interpolation  the  same 


c circs,  Hy  - way  of 

phrase  should  be  road  as  though  it  stated  - for  each  name 
which  the  recorder  shall  append  to  the  aforesaid  alphabetical 

receive  the  sum  of  fifty  cents, 


list  the  said  recorder  showlc 
and  for 
furnish 
cents , 
charged 
ance  of 


each  certified  copy  of  such  discharge  as  be  shall 
the  said  recorder  should  receive  the  sum  of  fifty 
This  would  amount  to  a total  of  one  dollar  to  be 
to  the  county  treasury  as  the  result  of  the  perforn- 

t of  issuing  one 


both  the  act  of  recording  and  the  act  of  issuin' 


verified  copy  of  the  discharge  of  a resident  veteran. 


We  must  go  farther  than  this,  however,,  and  look  to  the 
Constitution  of  Missouri,  1945,  Article  VII,  Section  13, 
where  it  is  provided; 
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” vHio  compensation  of  state,  county  and 
municipal  officers  shall  not:  He  in- 
creased during  tho  terra  of  office  j nor 
shall  the  term  of  any  officer  be  ex- 
tended.” 


rrv 


Section  8 


S • 


W 


This  section  is  patterned  after  Article 
of  the  Constitution  of  Missouri,  1875. 

In  the  case  of  State  ex  rel.  Harvey  vs.  Sheehan,  190 
. 864,  269  Mo « 421,  wherein  the  Legislature  enact  eft 
law  requiring;  tho  circuit  attorney  of  the  City  o.i  St*  Louis 
to  attend  coroners’  Inquests  in  cases  of  death  caused  by 
violence,  which  might  result  in  charges  of  felony,  an  act 
he  was  not  previously  required,  to  go,  anci  .tor  such  attend- 
ance the  circuit  attorney  should  receive  10  for  each  in- 
quest to  be  paid  by  the  city*  It  was  claimed  chu c since  tne 
circuit  attorney  was  an  officer  at  the  tine  of  the  passage 
of  the  Act,  he  could  not  receive  this  amount  since  the 
Constitution  prohibited  any  increase  in  the  pa; 


Y 01 


an  officer 


during  his  term  of  office.  The  Supreme 
1.  c.  429,  holds 


Court  of  Missouri, 


«*  % •»  he  think  this  contention  unsound 
because  the  act  In  question  enjoins  upon 
such  officers  as  appellant  now  and  ad- 
ditional duties  and  provides  merely  a 
compensation  therefor.  V.hile  in  some^ 
jurisdictions  a constitutional  provision 
such  as  ours  has  been  held  to  inhibit 
oven  this,  in  this  and  many  other  states 
the  contrary  doctrine  has  been  accepted 


anti  acted  upon. 
River 
ex  rel.  v,  VJalker 


{ Cunningham  v • Current 

• » 


w wav.  Railroad  Go*,  165  I to*  270  j State 


rel.  v.  Pans  on,  73  v... , 


97 
Mo , 


Mo. 

on 


162 


yj  0 t 


'C/di, 


State  ex  rel. 

v»  Me Govney , 92  Ho.  428 j County  v.  Pelts, 
104  Cal.  GO;  State  ox  rel.  v.  board  of 
Commies  loners,  23  Mont.  250;  State  ex 
rel,  v.  Carson,  6 Mash.  250;  Love, 
Attorney-General  v.  Baehr,  Treasurer, 

47  Cal.  364;  Purnell  v.  Mann,  105  My, 
p.7 • Lewis  v,  State  ex  rel,  21  Ohio  0.0. 
410 . ) 


” It  is  oi 
and  that 
the  foes 


,r  opinion  that  tho  act  is  valid 
the  appellant  is  entitled  to 
demanded  and  that  the  respondent 


/ 

! 
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was  not  justified  in  refusing  to  audit 
the  account  and  draw  a warrant  therefor 
on  the  city  treasury,11 


In  applying  this 
paramount  to  determine 
added , so  as  to  entitl 


principle  to  your  question  it  becomes 
whether  an  additional  duty  has  boon 
e the  Incumbent  recorder  to  these  fees 


It  may  certainly  be  said  that  the  separate  alphabetical 
list  of  the  names  of  all  residents  of  the  count 
been  discharged  from  the  armed  forces  of  the  Un 


constitutes  an  additional  duty  to  the  office  of 
since,  prior  to 


■fg 


ms 


y who  have 
itod  States 
the  recorder 
inexi stent . 
ocs  Involved 


legislation,  such  duty  was 
Therefore,  the  recorder  is  entitled  to  the  50d 
in  the  performance  of  this  duty,  and  Article  VII, 
supra,  does  not  prohibit  payment  of  this  foe  during  the-  term 
of  the  present  .recorders. 


ectlon  13, 


•The  second  duty  required  of  the  .recorders  concerns  the 
Issuing  of  discharges  to  the  veterans,'  or  their  heirs , on 
request.  This  .was  a function  of  the  recorder  prior  to  House 
Bill  #778 , and  does  not  constitute  a now  and  additional  duty 
to  that  office,  and,  therefore,  falls  within  the  restriction 
of  Article  ’/'IX , Section  13,  of  the  Constitution  of  Missouri, 
1945,  The  50f/  fee  allowed  for  the  issuance  of  the  first 
verified  copy  would  not,  therefore,  be  a proper  charge  against 
the  county  treasury  in  favor  of  the  incumbent  recorders  during 
their  'terns  • This  fee  will  be  due  to  the  recorders  who  are 


elected  at 
issued  by 


the  succeeding  electioneer  those  verified  copies 
lair  feuc-oeai-nua , The  present  recorder  shall  is  sue 


the  verified  copies  as  'though  .house  bill  -y?72  had  never  been 
passed,  and  In  accordance  with  Section  15077,  R*  n,  ho.  1939, 
as  discussed  herein  lator. 


Concerning  question  two,  b»  b. 
an  emergency  clause.  It  was  signed 
will,  therefore,  be  effective  as  of 
recorder,  therefore,  may  not  collect 
in  question  one  until  that 'date. 


778  was  not  passed  with 
on  'March  19,  194G-,  It 
July  1,  1946,  and  the 
the  fees  referred  to . 


In  answer 


’’Section  8.  In  all  counties  of  two 
third  class  wherein  the  office's  of  the 
circuit  clerk  and  recorder  of  deeds  are 
s o p a rate , the  r e c o r d e r • o f d e c 0.  a sha  1 1 , 
in  addition  to  the  duties  Imposed  upon 
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liim  by  law,  and  by  virtue  of  this  article, 
have  the  additional  responsibility  to  pre- 
pare and  keep  a separate  alphabetical  list 
of  the  names  of  all  residents  of  the  county 
who  have  b e en~~cf  1 s char - "cd  -from  the  Arraecf 
forces  of  the  United  otates,  which  list 
shall  show  such  veteran’s  name,  post  office 
address,  and  the  branch  of  service  from 
which  -he  was  discharged,  the  date  of  Ms 
discharge  and  the  date  of  the  recording 
of  same,  together  with  the  book  and  page 
wherein  such  discharge  is  so  recorded, 
which  list  shall  be  maintained  by  the  re- 
corder for  public  inspection  and  shall  be 
up  to  date  at  all  times?  ft  ft  * ft  -ft  ft  ft  ” 


Therefore , so  far  as  the  first  part  of  this  question  is 
concerned  the  recorder  should  make  an  alphabetical  list  of 
all  resident  discharged  veterans  in  Boone  County  whether  th.eir 
discharge  papers  are  recorded  prior  to  July  1,  1946,  or  subse- 
quently thereto. 


In  this  regard,  a point  of  confusion  may  arise  from  that 
part  of  House  Bill  *-772,  wherein  it  is  stated; 

ft  Provided,  however,  that  no  such 
recorder  shall  be  paid  for  ft  -if-  ft  the 
listing  of  any  such  discharge  which 
has  previously  been  so  listed  in  any 
county  -ft  -ft  ft  " . 

It  may  appear  at  first  blush  by  virtue  of  this  latter 
provision  that  any  discharge  recorded  before  July  1,  1946, 
would  not  be  a proper  charge  against  the  county,  since  until 
the  effective  date  of  this  statute,  recorders  are  not  en- 
titled to  any  fee  for  recording  discharges.  However,  the 
emphasis  is  not  to  be  placed  on  the  fact  of  present  record- 
ing but  rather  on  previous  (alphabetical)  listing,  such  as 
is  called  for  by  House  Bill  #772.  This  law  provides  for  an 
additional  duty  of  making  such  a li3t  of  the  names  of  resi- 
dent or  intended  resident  veterans.  It  would  not  matter, 
therefore,  whether  the  discharge  had -been  recorded  prior 
to  July  1,  1046,  or  thereafter,  and  the  recorder  would  be 
entitled  to  50#  for  each  name  so  listed,  regardless  of  the 
date  upon  which  the  discharge  was  recorded. 


We  believe  the  reason  for  the  doubt  expressed  in  ques-  ; 
tion  four  lies  in  that  part  of  II,  B.  772  which  provides; 


I 
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" Provided,  however,  that  no  such  recorder  shall  be  paid  x i:- 
for  any  additional  verified  copy  after  the  first,”  This  part 
is  a limitation  on  the  provisions  ahead  of  it  which  provides 
in  substance;  That  the  recorder  shall  receive  for  each  name 
appended  to  the  alphabetical  list  and  for  each  certified  copy 
of  the  discharge  the  sum  of  fifty  cents  "to  be  paid  out  of 
the  county  treasury,”  This  merely  means  that  the  county  may 
be  charged  for  the  one  certified  copy  but  not  "for  any  ad- 
ditional verified  copy  after  tho  first,”  Any  additional 
copy  should  be  handled  under  Section  15077,  P,  8,  Ho,  1959, 
which  provides; 

"whenever  a certified  copy  or  copies  of 
any  public  record  in  the  state  of  Ilissourl 
are  required  to  perfect  the  claim  of  any 
soldier,  sailor  or  marine,  in  service  or 
honorably  discharged,  or  any  dependent 
of  such  soldier,  sailor  or  marine,  for  a 
United  States  pension,  or  any' other  claim 
upon  the  government  of  the  United  States, 
they  shall,  upon  request  be  furnished  by 
the  custodian  of  such  records  without  any 
fee  or  compensation  therefor,” 

Thi3  section  has  not  been  affected  by  H.  B,  772  and  if 
a resident  veteran  requests  an  additional  copy  to  be  used  for 
any  of  the  privileges  specified  therein  ho  would  bo  entitled 
to  the  additional  copy  requested  without  charge.  If,  however, 
he  desires  a copy  for  some  other  purpose  the  recorder  would 
be  entitled  to  charge  the  person  requesting  such  copy  the  same 
fee  as  for  any  other  certificate  and  3eal, 

That  part  of  II#  'U,  772,  upon  which  the  last  question  is 
based,  is  as  follows;  "Provided,  however,  that  no  such  re- 
corder shall  be  paid,  for  the  listing  of  any  non-resident  of 
the  county,  w * 

As  in  the  discussion  to  the  two  previous  questions  this 
proviso  constitutes  an  exception  to  the  general  provision 
which  immediately  precedes  it  with  reference  to  money  being 
paid  out  of  the  comity  treasury  for  recording  and  issuing  the 
first  verified  copy#  It  merely  means  that  the  county  cannot 
bo  charged  for  recording  discharges  of  non-resident  veterans, 

' We  must  look • to  the  other  laws  of  this  state  to  determine 
what  the  rule  is  with  regard  to  the  recording  of  non-resident 
veterans’  discharges. 
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Section  15077a,  Laws  of  Ho.,  1943,  Section  1,  page 
G43,  provides  5 

"Any  person  who  is  the  holder  of  a 
discharge  from  the  Armed  Forces  of 
the  United  States  may  demand  that 
said  discharge  be  recorded  by  the 
recorder  of  deeds  of  any  county  in 
this  State,  including  the  recorder 
of  deeds  of  the  City  of  St.  Louis, 
and  it  shall  be  the  duty  of  said 
recorder  of  deeds  to  record  said 
discharge  without  any  fee  or  com- 
pensation therefor." 

This  section  is  not  repealed  by  Ii,  B,  772,  So  far  as 
the  one  who  is  the  holder  of  a discharge  of  the  armed  forces 
of  the  United  States  and  also  a resident  of  the  county  is  con- 
cerned, II.  B,  772  will  make  no  difference  except  that  he  or 
she  is  entitled  to  one  verified  copy  without  charge  to  that 
person  regardless  of  the  purpose  for  which  it  is  to  be  used. 
Under  Section  15077a,  supra,  one  who  Is  a non-resident  veteran 
is  entitled  to  have  his  or  her  discharge  recorded  without 
charge  and  in  that  event  the  recorder  will  not  be  authorized 
to  assess  either  the  veteran  or  the  county  for  recording  the 
instrument  and  the  law  will  stand  the  same  after  July  1,  1946, 
as  before  in  this  respect.  However,  the  first  verified  copy 
of  such  recorded  discharge  of  a non-resident  veteran  will  not 
entitle  the  recorder  to  a fee  of  fifty  cents  from  the  county 
treasury  and  unless  such  copy  is  desired  for  a purpose  set 
out  in  Section  15077,  HR.  S.  Mo,  1939,  supra,  the  recorder  may 
demand  and  receive  a compensation  therefor  as  in  the  issuance 
of  any  other  certificate  and  seal. 


0 Oil  PLUS  I OK 

It  is,  therefore,  the  opinion  of  this  department  that 
in  counties  of  the  third  class  wherein  the  offices  of  circuit 
clerk  and  recorder  of  deeds  are  separate?  (1)  Under  H*  B,  772 
the  recorder  Is  entitled  to  a fee  of  fifty  cents  for  listing 
and  fifty  cents  for  issuing  a verified  copy  of  the  discharge 
of  a resident  veteran  which  sums  are  to  be  paid  out  of  the 
county  treasury.  The  incumbent  recorder  is  entitled  only  to 
receive  the  fifty-cent  fee  for  each  name  listed  and  not  for 
issuing  verified  copies  of  discharges  pursuant  to  Section 
15077,  F,  S.  Ho*  1939.  His  successor  in  office  may  collect 
both.  (2)  H.  B,  772  does  not  become  effective  before  July  1, 
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1946,  and  the  recorder  nay  collect  the  fees  referred  to  in 
question  one  only  after  that  date,  (S)  Under  H,  F>,  772  the 
recorder  should  make  an  alphabetical  list  of  all  resident 
discharged  veterans  regardless  of  the  'date  of  the 


treasury 


din  char/ 

for  all 


;es 


and  he  may  collect  a foe  from 


recording 
the  county 


names  of  such  veteran  listed  regardless  of 


the  date  of  recording*  (4)  If  a resident  veteran  requests 
more  than  one  verified  copy  of  his  discharge,  reference  should 
be  had  to  Section  15077,  E*  S » Mo,  1939,  and  if  he  requests 
such  verified  copy  for  a purpose  set  out  therein  the  copy 
should  be  issued  without  charge,  otherwise  the  recorder  is 
entitled  to  charge  the  one  to  whom  such  copy  is  issued  the 
same  foe  as  for  any  other  certificate  and  seal.  In  any  event 
charge  for  additional  copies  may  not  be  assessed  against 

record  the  dis- 
772  no  charge 


'GillS 
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the  county  treasury,  (5)  The  recorder  should 


charge 
may  be 


of  non-resident  veterans  and  under  H,  j 
made  against  the  county  treasury  for  ouch  recording* 


Under  Section  15077a,  Laws  of  ho.,  1943 , Section  1,  page  645, 
the  holder  of  a discharge  of  the  armed  forces  of  the  United 
States  is  entitled  to  have  the  same  recorded  free  of  charge 
in  any  county  and  this  section  would  apply  in  the  case  of 
non-resident  veterans,  resident  veterans  being  handled  by 


772,  If,  after  tlio  recording  of 


discharge  of  a 


non-resident  veteran,  any  verified  copies  thereof  are  desired 
for  the  purposes  sot  out  in  Section  15077,  R,  3,  Ho,  1939, 
they  should  be  issued  free  of  charge,  otherwise  the  recorder 
may  charge  the  one  desiring  said  copy  the  same  foe  as  for  any 
other  certificate  and  seal,  but  in  no  event  may  the  charge 
for  such  copy  be  made  against  the  county  treasury* 


Respectful ly  submit ted 


J.  hAKTIif  AJhidHSGH 

Assistant  Attorney  General 


APPROVED • 


J,  23.  TAYLOR 
Attorney  General 
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ELECTIONS*  In  Re:  It  is  necessary  in  a locality  where  there  is 

registration  of  voters  for  the  judges  of  each 
political  party  to  initial  the  ballots  in  a 
general  election o 


September  27,  1946 


Honorable  George  A*  Spencer 
Prosecuting  Attorney 
Columbia,  Missouri 

Dear  Mr • Spencer : 

This  will  acknowledge  receipt  of  your  letter  of  recent 
date  requesting  an  opinion  of  this  department  on  the  following 
question:  Is  it  necessary,  in  a city  where  registration  of 
voters  is  required,  for  an  election  judge  from  each  political 
party  to  initial  the  ballots  in  a general  election? 

Section  11602,  R,  S,  Mo*  1939,  relating  to  elections  in 
this  state,  reads,  in  part: 


"Ballots  to  be  delivered  to  voter-~to 
be  marked  how 

#Qne  of  the  judges  shall  give  the 
voter  one,  and  only  one,  ballot,  on  the 
back  of  which  two  judges  of  opposite 
politics  shall  indorse  their  initials 
with  ink  or  indelible  pencil  in  such 
manner  that  they  may  be  seen  when  the 
ballot  is  properly  folded,  and  voter's 
name  shall  be  immediately  checked  on 
the  register  list,-:*  ■* 

Section  11007,  Laws  of  Missouri,  1941,  page  363,  also  relat- 
ing to  elections  roads,  in  part,  as  follows: 


"Ballots  to  be  number- e d-numb er  to  be  con- 
cealed by  sticker 

"*”•  # *Mo  judge  of  election  shall  deposit 
any  ballot  upon  which  the  names  or  initials 
of  the  judges,  as  hereinbefore  provided  for, 
do  not  appear#" 

On  the  face  of  these  two  sections  it  would  appear  that  there 
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Is  no  question  but  that  the  initialing  of  the  ballots  by  the  judges 
of  the  political  parties  is  required.  However,  the  question  has 
been  raised  as  to  whether  or  not  the  failure  to  follow  the  statute 
in  'this  respect  invalidates  the  ballots  not  so  marked.  The  lead- 
ing case  on  this  question  is  Iiehl  v.  Guion,  (1900)  155  Mo.  76,  55 
S.  W.  1024,  This  case  was  an  election  contest  case  in  which  the 
court  dealt  directly  with  the  duty  of  the  election  officials  in 
initialing  the  ballots  and  the  result  of  their  failure  to  do  so. 

The  court  held  that  the  failure  to  initial  the  ballots  did  not 
necessarily  invalidate  them.  There  is  significant  language  in 
thi3  case  regarding  the  duty  of  the  judges  with  regard  to  the 
initialing  of  the  ballots.  At  1.  c.  85,  the  court  said: 


"What  was  the  design  of  the  particular  pro- 
vision of  the  statute  we  are  now  discussing? 
Why  did  the  legislature  require  that  two 
judges  should  write  their  initials  on  the 
ballot  with  such  material  that  it  could  not 
be  easily  erased?  It  was  manifestly  to 
secure  the  return  to  the  judges  of  the 
same  paper  they  gave  to  the  elector.  They 
had  no  right  to  look  on  the  inside  of  the 
folded  ballot,  and  therefore  the  only 
means  of  identification  was  that  afforded 
by  the  initials..  Without  that  mark  the  ' 
person  offering  to  vote  could  impose 
another  paper  on  the  receiving  judge  aVid 
carry  the  official  ballot  away.  And  in 
furtherance  of  the  same  purpose  the  lav/ 
imposed  on  the  receiving  judge  the  duty 
of  examining  the  ballot  when  it  was 
handed  to  him  by  the  elector  to  see  if 
the  initials  were  on  it,  and  forbade 
him  depositing  it  in  the  box  if  it  was 
not  so  marked."  (underscoring  ours.) 

At  1.  c.  84,  the  court  said: 


"■**  -z  -$frThe  statute  does  not  say  that  a 
ballot  not  so  marked  shall  not  be  counted. 

It  addresses  Itself  to  the  officer  and 
says  to  him,  examine  the  ballot  to  see  if 
It  Is  properly  indorsed  and  if  It. is  not  so, 
do  not  deposit  it*  This  duty  is  to  be 
performed  in  the  presence  of  "the  elector; 
he  has  the  right,  and  It  is  a right 
usually  exercised,  to  stay  and  see  his 
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ballot  deposited,  or,  if  it  is  not 

deposited,  to  know  why**  * *" (underscoring  ours,) 

At  1*  c*  85,  the  court  saidi 


"*  * *In  the  language  of  Blake  v.  C*,  in 
Grant  V*  MeCallum,  12  Can.  L.  J.  (IT*  S,), 
loc,  cit*  114 i * It  must  also  be  borne 
in  mind  that  if  the  court  lightly  inter- 
feres with  elections  on  account  of  errors 
of  the  officers  employed  in  their  conduct', 
a very  large  power  may  thus  be  placed  in 
the  hands  of  these  men.  That  which  arises 
from  carelessness  to-day,  may  be  from  a 
corrupt  motive  to-morrow,  and  thus  the 
officer  is  enabled,  by  scan©  trivial  act 
or  omission,  to  serve  some  sinister  pur- 
pose, and  to  have  ah  election  avoided, 
and  at  the  same  time  to  rum  but  little 
chance  of. the  fraudulent  intent  being  proved 
against  him** 

* * * * 


"The  cases  in  which  this  court  has  held  that 
a failure  on  the  part  of  the  election  officers 
to  observe  any  of  such,  duties,  would  result 
in  depriving  an  elector  of  his  right  to  have 
his  vote  counted  are  those  in  which  the  stat- 
ute expressly  so  declared*  (West  v*  Ross, 
supra;  Ledbetter  v.  Hall,  supra;  Guram  v* 

Hubbard,  97  Mo*  311*)"  (underscoring  ours*) 

From  the  above  it  is  clear  that  the  court  considered  the 
initialing  of  the  ballots  a duty  of  the  Election  judges  but  did 
not  consider  their  failure  to  perform  this  duty  so  material  as  to 
disfranchise  a voter.  Its  ruling  is  summed  up  at  1.  c.  82  as 
follows : 


"We  can  not  get  rid  of  this  provision 
of  the  statute  by  merely  giving  it  a 
name,  or  classifying  it,  as  mandatory 
or  directory.  If  to  say  that  it  Is 
mandatory  means  that  unless  its  terras 
have  been  literally  complied  with  the 
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Hon . 


elector  is  to  be  deprived,  of  his  franchise 
and  the  candidate  of  a vote  otherwise  law- 
ful, then  it  is  not  mandatory,  and  if  to  say 
that  it  is  directory naans  that  it  may  with 
impunity  be  disregarded  by  the  election 
officer,  then  it  is  not  directory*#  * 

Ilehl  v,  Guion,  supra,  was  followed  and  cited  with  approval 
in  Gass  v*  Avans  (1912)  149  8,  W.  628,  244  Mo*  329,  wherein  the 
court  said  at  1.  c*  354s 

it######## 

MWe  reaffirm  and  stand  by  the  doctrine 
of  the  Bowers  and  Hehl  cases  and  over- 
rule the  McKay  case  * In  doing  so  we 
are  not  to  be  taken  as  palliating  or 
justifying  a slovenly  performance  of 
official  duty.  There  are  remedies 
open  and  ample  for  non-performance  of 
or  misfeasance  in  official  duties* 

So,  if  their  official  acts  open  a way 
for  fraud  and  wrong  to  corrupt  an 
election,  it  may  be  followed  and 
corrected  in  a contest*  Vie  are 
protecting  an  honest  voter,  who, 
doing  no  wrong  himself,  performs 
his  own  duty  as  a citizen,  casts  an 
honest  vote  and  is  entitled  to  have 
it  counted  unless. the  law  itself 
raises  an  impassable  obstacle,  as  held 
in  the  Bowers  and  Hehl  cases. 


These  cases  are  the  latest  expression  of  the  Missouri  courts 
on  this  bastion* 

Section  11G08,  R.  S.  Mo.  1939,  requires  that  the  registration 
number  be  placed  on  all  ballots.  The  case  of  Timmonds  v.  Kennish, 
149  S.  W*  652,  244  Mo.  318,  stated  that  Section  5899,  R.  S.  Mo, 
1909,  which  preceded  the  present  Section  11602,  R.  S,  Mo,  1939, 
applied  where  there  was  no  registration  number. to  go  on  the 
ballot  and  Section  5905,  R.  S.  Mo.  1909,  which  preceded  the  present 
Section  11608,  R,  S.  Mo.  1939,  applied  where  the  statutes  did  not 
provide  for  a registration  number.  The  case  was  dealing  with  a 
situation  wherein  there  were  specific  statutes  regarding  registrat- 
ion in  the  City  of  St.  Louis,  The  conclusion  from  the  language 
of  the  Timmonds  case  would  seem  to  be  that  where  a registration 
number  was  provided  it  would  not  be  necessary  for  the  judges  to 
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initial  the  ballot  but  that  in  a locality  where  there  was  no 
registration  numbor  provided  the  judges  would  have  to  initial  them. 
If  the  statutes  were  the  same  now  as  they  were  at  the  time  of  the 
decision  in  Tlmmonds  v,  Kennish,  supra,  this,  of  course,  would 
mean  that,  in  a locality  where  a registration  number  was  provided 
under  Section  11601,  R,  3,  Mo.  1939,-  that  the  judges  would  not 
have  to  initial  ballots.  However,  we  do  not  think  that  the  Tlmm- 
onds  case  is  now  applicable  since  Section  11602,  R,  S,  Mo.  1939 
was  amended  in  1921#  (Laws,  1921,  page  300.) 

The  old  section  stated  that  “no  other  writing  shall  be  on  the 
back  of  the  ballot,  except  the  number  of  the  ballot  voted".  Thus, 
this  section  excluded,  by  its  terms,  the  addition  of  the  regist- 
ration number  and  created  a conflict  between  that  statute  and  the 
statute  which  required  a registration  number  to  be  placed  on  the 
ballot.  This  was  the  reason  for  the  holding  as  regards  these 
two  sections  in  Timmonds  v.  Kennish,  supra,  the  court  in  uhat 
case  seeking  to  harmonize  the  two  laws. 

The  1921  amendment  changed  this  section  and  left  out  the  re- 
quirement that  no  other  writing  should  be  on  the  back  of  the  ballot 
except  the  initials  of  the  judges  and  the  number  of  the  ballot 
voted,  The  amendment  was  made  after  the  Timmonds  case  was  decided 
and  that  case  was  probably  the  reason  for  the  change  noted  above. 

Therefore,  at  the  present  time  there  is  no  conflict  between 
Sections  11602  and  11608,  R,  0,  Mo,  1939 * and  this  leaves  the  re- 
quirement of  Section  11602  that  the  judges  initial  the  ballots 
applicable  where  there  is  a registration  number  as  well  as  where 
there  is  not. 

In  summary*  we  think  it  is  the  duty  of  the  election  judges  to 
initial  all  ballots,  although,  from  the  above  cases,  a failure  to 
do  so  would  -not  invalidate  the  ballot  if  it  had  been  otherwise 
properly  voted* 


C OK  OLE SI OH 

It  is*  therefore*  the  opinion  of  this  department  that  it  is 
necessary  in  a locality  where  there  is  registration  of  voters  for 
the  judges  of  each  political  party  to  initial  the  ballots  in  a 
general  election. 

Respectfully  submitted, 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 

ShC :mw 


SMITH  I'i . CROWE,  JR, 
Assistant  Attorney  General 


Eight  to  exemption  from  taxation  / 
property  belonging  to  German .Saint 
association* 


VENUE 


TAXATION 


ijanuary  i 


Missouri 


■uouns# 


IDear  3ir 


letter  ropaestinc  an  official 
in  part*  as  follows: 


Kef  arena©  is  made  to  yoir 
opinion  of  tils  office,  reading 


M hornet  ime  ago  tills  office  rondo-rod  an  op  in 
ion  to  Assessor  ragiarding -a  ol^ia  for ' 
exempt  ion  from  taxes  presented  to  t&e.fis- 
sesaor  on  behalf  of  the  German  At*  Vincent 
Orphan  ..saoclatioa,  ftm  attorney  for  ■the-- 
...sisociatioii,  Mr.  a,  V.  i . Gclmolderiioha,* 
•dispnt.es  the  correctness  of  oar  ruling, 
baaing  hie  contention  on  an  opinion  ren-  ■ 
aerod  in  tne  cose  by  assistant  attor- 

ney General  Osrowdsr,  dated  Inly  24,  ldfcS* ' 


• ■ 4$<:  =■-■ ■.  «&■  jir.  .■  -£$■-  ...attfv  .$■.  :••  ^ If'- 

Mn.  jn  st ion.  suhalvtou  * ,1  fc  jc  t,  uluaivs 
ly  to  t..a  exemption  claimed  on  b<  half  or 
the  property  referred  to  in  Mr*  Mo ©bn* s 
lott  of  . i ril  7 , 1945*  Me  woulu  appro 
elate  ri  . fr  you  rb  Jo  cr-iuna 

with  regard  to  the  foregoing,  question," 


r i ceiled  by  your  office  from.  1 
a? , Iv-i  , m referred  to  in  yotr 
f in  part,  as  follows s 


i v a t«  \ ino cat’s  Oi.  - , sec  cl  - 

tl~.  . op-  ireti  vacant  property/  located  in 
City  Block  4414-1/  Lots  5U  end  56  on  lUhroh 
l&fci:,  i,  y ^oiAL  Msrrrity  _ „&d  from 
Viola  Grows  dated  February  14th,  1944  and 
recorded  larch  15,  1944,  i>aily  JIo,  69. 


Honor-able  George  L,  ot  -immler  - Z 


May  we  say  th,  t v/e  have  reviewed  the  opinion  or  the  Of- 
fice of  the  attorney  General  of  Missouri  dated  -July  24,  1925, 
directed  to  the  Honorable  Oliver  aenti,  City  Counselor,  wt,  Louis, 
Missouri,  and  written  by  the  Honorable  George  Y/»  Crowder,  ,.ssis- 
taut  .attorney  General.  We  concur  in  the  conclusion  expressed 
therein,  but  inasmuch  as  the  opinion  does  not  consider  certain 
other  contentions  which  mj  bo  urged  against  the  granting  of  the 
tax  exemption,  we  believe  it  well  to  proper©  a more  exhaustive  one 

fho  German  Saint  Yin-sent  Association  was  chartered  by  a 
special  act  of  the  General  Lassmbly,  found  Laws  1651,  at  page  457. 
The  relevant  portions  thereof  provide  as  follows: 

’Msec.  1.  .Frederick  Joseph  Heitfc&ap,  Oar  nan 
Legenhort , Joseph  Legenhort , Frederick  Hiet- 
ka%,  John  Frederick  Hunntel  and  Francis 
Baehler,  their  associates  and  successors, 
be  and  they  are  hereby  ordained,  constituted 
and  declared  to  bo,  a body  corporate  and 
politic,  by  the  name  and  style  of  ’The  Ger- 
man Saint  Yincent  .ssociution , ’ and  by  that 
name  they  may  have  continual  succession, 
mo  shall  be  capable  of  suing  and  being 
sued,  pleading  and  being  impleaded,  answer- 
ing and  being  answered  unto,  defending  and 
being  defended  in  all  courts  and  places 
whatsoever;  shall  have  and  enjoy,  all  neces- 
sary powers  as  an  incorporated  company,  to 
procure  by  subscription,  purchase,  bequest 
or  otherwise,  real  estate  for  the  purposes 
of  the  association  and  not  otherwise,  and  to 
hold  the  same  free  from  all  taxes  In  their 
corporate  capacity;  to  rent,  lease,  soil,  or 
otherwise  dispose  of  the  same,  as  the  said 
association  may  deem  proper,  always  saving 
and  protecting  private  rights;  to  hold  and 
enjoy  in  their  corporate  capacity,  all  the 
property,  real,  personal  or  mixed,  which  they 
how  have,  or  her oaf t r may  acquire,  with  the 
proviso,  that  the  same  be  applicable  solely 
to  the  objects  and  purposes , of  the  associa- 
tion; that  they,  and  their  successors  may 
have  a common  seal,  and  may  change,  alter  or 
break  the  same  at  their  pleasure**  (nxaphasis 
ours.) 

'•‘ciec.  4.  The  corporation  hereby  c rented 
shall  continue  so  long  us  it  shall  faithfully, 
and  beneficially  fulfill  the  objects  of  its 
creation,  but  the  general  assembly  may  alter 
oi’  repeal  this  act  whenever  the  association, 


iiua  failed  to  accom  lish  its  object,  or  vio- 
lated it  a oii.rter,” 


i/ariug  the  period  la  Missouri  history  at  which  this  charter 
was  granted,  many  others  of  si~-ilai-  nature  were  granted  creating 
corpo-  utioaw  for  education.  1 and  e—.,  lit  able  purposes,  .aid  in  sop® 
instances  corporations  org  aired  ror  ^rivwt©  gain,  Most  of  such 
oh  rtsrs  included  tax  exewjition  clauses  safe  at  anti  ally  the  same 


CIS 


tlie  on 

-Msg 


t onus,  in. 

, 4. 


charter  of  The  German  faint  Vincent  association 


ms  bdnstfuction  of 


esnlted ■ 


um  Wiii 

these  various  tax  exemption  grants  has  r 
in  considerable  litigation,  under  the  provisions  of  the  Constitu- 
tions of  lu65,  lc75  .iici  1945,  the  G sacral  assembly  has  been  de- 
prived of  its  .authority  to  grant  to  sit  her  individuals  or  corpora* 
tions  exemption  from  taxes,  but  this  prohibition  die  not  exist 
under  the  provisions  of  the  Constitution  of  1&£0,  and  the  right 


of  the  GaiiBral  isseahly  to  mma  such  grants  prior 
the  Ubnatitabion  of  186©  is  unouestioned. 


io  -adoption  or 


B-evlewing  the  earlier  cases  involving  the  construction  of 
tax  exemption  clauses  contained  in  the  charters  of  similar  corpor- 
ations, tvs  note  Washington  university  v.  wowae,  42  Mo.  30b,  and 
Horn#  of  the  Priendlesa  v.  Howse,  41  ^o.  361*  Those  cases  were 
parallel  throughout  their  histories  in  both  the  state  and  federal 
courts,  and  for  reason  are  now  being  considered  together, 

the  only  real  distinction  between  the  two  corporations  being  that 
Washington  University  was  chartered  for  educational  purposes, 
whereas  the  homo  of  the  Tri endless  me  chartered  for  charitable 
purposes,  loth  charters  included  tax  exemption  clauses  similar 
to  that  of  the  German  , Saint  Vincent  association,  and  in  order 
that  this  similarity  may  be  noted,  we  quote  a portion  of  the 
charters  of  the  respective  corporations  mentioned. 

The  Washington  University  charter,  found  id j , boss,  nets 
18 53 , page  190,  provided  as  follows s 


f,i-.  Christopher  Rhodes, f*  etc-.,  * and  their 
Utd  successors,  are  hereby  oort- 
svatutec  l body  corporate  and  politic , by 
The 


associate 

*4*  *? 


liot  Seminary,  and  by  that 
erp-stual  succession,  bad  be 
and  holding,  by  gift,  grunt, 
or  otherwise,  and  conveying,  leasing, 
otherwise  disposing  of,  0015  estate,  real, 

‘ , or  wixed,  annuities,  end^namento,  1 
es,  haft  other  her  edit  aments  which  may 
to  the  su  port  of  said  seminary  or  to 
the  promotion  of  its  objects.  ' ..I!  w pm  ty  of 


tli©  name  of 
name  shall  tore 
capable  of  tafcin 
devise, 

aha  ' " 

franc hi 
conduce 


c orporatioii  atoll 


wad 

the 


exeaef. 


X X via,.. 


the"  sixth,'  seventh,  anil  eighth  s 
> st  article  of  the  act  oonesraim 


■ j*i4t 

X X 


3 

gbrac* 


Honorable  George 


omul or 


i i oils 


lot  apply 


pprovcd  urcix  19,  1545,  shall, 
to  this  corporutioix.  * * * n 


In  t.fe  Homo  of  the  rrie:.«l^a&  charter,  approved  Jfoferusafy 
5,  1853,  the  first  section  contains  the  iollowiriE; 


Cfci:  sections  or  the  let 
0 on  earning  Corporations . 


1641 


hall  not 


■.  t 


v . •:  ha  sis  ours*) 


thf  ;4-ot  ■ 
proved  Idaho  h IS, 
this  Corporation, w 


It  becomes  immediately 

' KhiiTi dvr*#* 

. Sir.vA.iti-  **fm.Kwe 

t ml..  _ - . i ^ lx 

4 4-f  " «i  J 

-0vi:  . •. 

less  are  substantially  the  a 
Vine  exit  soociution. 

hi  : x.# 

P aC. - -V. 

%:& ; ‘ . 

wUi.  u . £L C U '•J.flh  Ul i U U u 0*; 

Vasli; 

that  the  tax  cxon.pt ions 
t e oiao  or  t.:~;  nr  lend- 
t v-  b..e  or  n . aint 


SSo&e  c.  x * hr  landless  s©#J  ..  to  enjoir;  the  collection  ox’ 
taxes  on  cu  :.  rd;  mr.B  V then,  taxes  purportedly  had 

bean  assessed  s.rG  levied  ia  accordance  with  authorisation  to 
do  so  prciitcs  1/  a general  act  cl  the  General  assembly  passed 
subsequent  to  the  uilop 
meats  of  the  circuit  c 
taxes  more  reversed  br 
court  writ  in  a acripic- 


case,  •.  • Goo; 
Scare  or  irclpl 


lion  or  tiie  Constitution  of  1S65.  luag- 
>urt  enjoining:  the  collect!  a of  the 
the  lupraie  court  or  1 scour!  * the 
re  opinion  in  the  v'ashinjton  .University 
Home:  of  the  friendless  case  on  the  1 


,in£  t 
5 but  without  opinion. 


both  cu sex  wore  talon  on 


it  ©1*  error  to  the 


furl sale t ion  ho a been 


Pgtj 

Sapreaa©  Court  of  the  United  dbrteo, 
pl&aad  for  such  notion  ir.  the  hu  seeno  aoart  or  nhe  United 
States  o,v  reason  of  the  injection  of  a federal  constitutional 
question,  hu  u stioii  ..rose  fro  tbo  claims  of  tie  respec- 
tive corporations  th..t  to  permit  the  imposition  of  the  taxes: 
■would'  result  in  the  impnirasnt  of  tho  obligations  of  on  exist- 
ins  valid  contract  hetweoa  the  State  of  .Missouri  and  each  of 
such  corporations  whereby  they  Were  relieved  from  payment  of 
taxes;  tharebp  contravening  the  provisions  of  the  federal  Con- 
stitution, 


In  the  hupraiio  Court  of 
haustive  opinion  wan  delivered  i 


iltad  , tatos 


the  more  ax- 


use,  the  l/ashinuton  Oh; 


a very  short 
existed  in  tl 


rdnion , the  court 

tO  O 0-  .,3*33  . 


xi  -cne  liora©  or  friendless;- 

:di§|dl * " 

.O  f-.  ;-  -Lri 


fas 

■f  1 #!%  ^ ‘ * ganl 


with  hut ' 


no  m& serial  difference- 


Honorable  (Poor  a 


eisrclsr 


■ B 


Supreme  Court  of 
remanded  to  the 


In  each  instance,  tie  decision  of  the 
Missouri  was  reversed  and  tlie  cause  ordered 
lower  court  for  disposition.  We  quote  from  Home  of  the 
Friendless  v.  Howse,  75  U.  5.  (8  Wall.)  430,  19  L,  Hu,  495 


4*This  is 
■Court  of 


a ; tsr 
the 


of 


it©  of 


4- 

- i3fu4.il  1* 


created  1 

liUI  Coa  „ 


the ; plaint iff 


the 
lit  on 
Circuit  Court  of 
strain  the 
ti 


error  to  the  Supreme 
..~s 

iii;: error,  ; 

©gislature  of 
the  eqtfity  0 
St,  Louis  C o' 

©fend  ant , who  was' 

""  "'tS 


Missouri , It  appears 
. C orporat ion 
Missouri,  com- 
de  of  the 
unty,  so  re- 
olleetor  of 


no  aevouus  for  the  County,  from  collecting 
the  taxes  on  two  parcels  of  real  estate  of 
which  it  was  the  owner  at  the  time  of  the 
assessafiit:,  oh  the  ground,  that  the  taxes  c 
were  illegally  assessed,  'because  all  its 
property  by  its  act  of  Incorporation,  was 1 
expressly;  exempted  'from' taxation  at  ail 
times.  The  defendant  interposed  a demrrer, 
which  was  overruled  and  the  judgment  on  the 
demurrer  m&&  final.  The  cause  «as  1 amoved 
to  the  Supreme  Court  of  the  Jtate,  and  re- 
sulted In  the;  reversal  of  the  jud/pmoiit  of 
t e lower  court  and  the  distil  seal  of  the 
bill  of  petition. 


* * The  important  question  raised,  by  the 
record  1st  whether  the  Stats  of  Msfabhari 
contracted  with  the  plaintiff  In  error  not 
to  tax  its  property.  If  he  did  so  contract, 
it  is  undisputed  that  the  assumed  legisla- 
tion, under  the  authority  of  v.i 
erty  in  controversy  fas  taxed, 
obligation  of  this  oon tract. 


iiich  the  prop- 
impaired  the 


'■The  object  for  widen  the  llama  of  the  friend- 
less was  incorporated  was  to  unable  those,  per- 
sons of  tkfe  female  sex,  who  wore  desirous  of 
ostabli shiny  a charitable  institution  in  oi, 
Louis  for  the  relief  of  destitute  uni  suffer- 
inn  females,  to  carry  out  their  laudable  an- 
0.  or  taking. 

- . :•  b ' ':  ■ ; - ?7-  #4;.  . . . : ' ' ' .p : : -'i : : ; 1 ; :i  - : : 


"It  is  objected  that  there  is  no  considera- 
tion stated  in  the  ,ust  for  the  release  from 
taxation,  which  is  claimed  is  necessary  in  1 
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order  to  uphold  the  contract.  But  this  is 
a mistaken  view  of  the  law  on.  this  subject. 

■"There  is  no  necessity  of  looking  for  the 
consideration  for  a legislative  contract  out- 
side  of  the  objects  for  which  the  corpora- 
tion was  created.  Those  objects  were  deemed 
by  the  Legislature  to  be  beneficial  to  the 
community,  and  this  benefit  constitutes  the 
consideration  for  the  contract,  and  no  other 
is  required  to  support  it.  This  has  been  the 
well  settled  doctrine  of  this  court  on  this 
subject  since  the  cuss  of  Dartmouth  College 
v.  Woodward,  4 Wheat.  519. 

nIt  is  contended  that  the  rules  of  construc- 
tion applicable  to  legislative  contracts  are 
mors  stringent  than  those  which  'are  applied 
to  contracts  between  natural  parsons,  and 
that,  applying  these  rules  to  this  contract, 
it  cannot  be  sustained' as  a perpetual  exemp- 
tion from  taxation*  Iff 

"It  Is  time  that  legislative  contracts  are  to 
be  construed  most  favorable  to  the  State  If 
on  a fair  consideration  to  be  given  the  char- 
ter, any  reasonable  doubts  arias  as  to  their 
proper  interpretation;  but,  as  ovary  contract 
is  to  be  construed  to  accomplish  the  intention 
of  the  parties  to  it,  if  there  is  no  ambiguity 
about  it,  and  this  intention  dourly  appears 
on  reading  the  instrument,  it  is  as  much  the 
duty  of  tha  court  to  uphold  and  sustain  it,  as 
if  it  were  a .contract  between  private  persons* 
Testing  the  contract  in  question  by  these  rules, 
there  docs  not  seam  to  be  any  rational  doubt 
about  its  true  meaning*  ’ell  property  of  said 
corporation  shall  be  exempt  from  taxation, * are 
trio  words  used  in  the  Let  ‘of  Incorporation , and 
there  is  no  need  of  supplying  any  words  to  as- 
certain the  legislative  intention*  To  add  the 
word  ’forever.’  after  tue  word  ’tarnation*  ^cald 
not  sake  the  meaning  any  clearer.  It  was,  un- 
doubtedly, the  purpose  of  the  Legislature  to 
grant  to  the  Corporation  & valuable  franchise , 
and  it  I . asy  U sac-  tk«t  tha  franchise  ould 
be  confer ail. sly  c_  liiric  v.lae  if  the  la  Is- 
lature,  -without  raking  direct  action  on  the 
subject,  could,  at  its  will,  resume  the  power 
of  "taxation..  . *1*  * ■ 
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-Tim  validity  of  this  contract  is  ques- 
tioned at  the  bar  on  the  ground  that  the 
legislature  Had.  no  authority  to-  grant  away  af 
t:;e^  powex*  of v taxation.  The  answer  to  this 
position  is,  btiij.%  tha  question  is  .no  longer  • 
open  for  here*  for  it -isfs'ettled 

Jf  tlie^  repeated  adjudications.  of  this  court, 
t,u.t  too  Btaif  nay,  by  contract  based  ox.  a 
cor; :'  deration,  oxeapt  the  property  of  an  in- 
dividual or  corporation  fro®,  taxation, 
either  for  a specified  period , or  permanently, 
ft  -*>  equally  iv oil  settled  tix.t  the  ex- 
caption  is  pi’osuaoa  to  bo  on'- sufficient  eon- 
aloeixtrlon,  cuid  binds  t:a  dtutu  if  the  char- 
ter ~c;.t«iniuf  it  irj  occaptea.  :.Vv<  Jersey  v. 
Wilson,  7 Crunch.,  164;  '*  * '%  » 


-•'•  Proper  r o coy  t — t t..o  -.resent  Consti- 
tution of  Missouri  nrohibi  s the  Legislature 
r:  entering  int  a aantrox  & which  exeunt a 

the  property  of  an  individual  or  corporal 
ticu.  fra,  taxation;  but  when  ;a  shorter  in 


question  was  passed  ti 
al  restraint-  on  th 
in  this  fm  ard 


•'  act! 


mre  was  no  constitution- 
al’ the  Legislature 


i uhouo  pursuing ; the  subject  further,  v. o are 
si  the  opiaicx  hat  the  Plata  of  . is  sour  i did 
bicike  a cci.tr  act  on  sufficient  cor  s id  or  at  1 on 
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th.e  property  of  the  Coiyoaiion  .iw 

- " ->■  r.t  -o  a.  behalf  of  toe 

through  its  authorized  opera,  not.  it  li- 
st chiding  taig  ugreeisen t,  to  compel  it  to  pby  v. 
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te  friendless,  to  exempt 

^rosi  taxation, 


raxes,  is  m indirect  juode  of  Sjspalring  the 
obligation  of  the  contract , and  cannot  bo  al- 
lowed, : PPffpfe,:jh;;:::a 


,?mo  judgment  of  the  Sap  fa $s&  Court  of  • hissouri 
reversed,  and  the  causa  remanded  to  that  court 
below,  with  directions  to  proceed  in  conformity 
with  this  opinion.1* 

It  tLerefrofr  appears  . tiist  -tne  grouting  of  'the  'Charter  by- 
neral  .Assembly  and  dtp;  abcep tance  by  the  corporation  did 
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create  a ;: : contract  :bsi 
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ration,  turner  the  provisions  of  which  perpetual  exemption.  frost- 
taxation  was  granted.  It  further  appears  that  no  action  taken 
by  subsequent  General.  assemblies  could  impair  the  obligations 
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tli©  adoption  of  tile  Constitution  of  18?5* 
to  j,ub;juuo  t,.©  property  oi  . a.  suing  ton 
.avion  on  tiie  theory  that  tlie  adoption  of 
estroyea  the  prior  iirmunity  of  such  cor- 


■ion.  On  appeal  to  the  Bupreii-e  Court  of 
:ton  University  v.  Baumann,  108  3.  w,  (2d) 
court  held: 
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nIn  the  instant  case  the  University  has  a 
contractual  chart©!’  with  the  state,  and 
contract  under  the  dec i si on  of  the 

-•thates  auprofi©  Uourt  m the  Wash**  v 
aso  cannot  he  impaired 
lation.  it  stands  su- 
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an  the  evidence  shows, 
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fua  doc t line  declared  in  Lire  lust  cited  Cw.se  was  reaf- 
aed  in  ..ucaingtaa  University  v.  Gorman,  153  W,  (2d)  35, 
c»  <3© , wnerein  the  court  quoted  that  portion  of  the  opinion 
in  hasnlagton  university  v»  xiauinim,  sou  out  auovo,  and  r©— 
affirmed  it  as  being  the  controlling  principle  to  be  applied 
en  under  consideration. 


to  the  case  tl 


from  the  foregoing,  we  are  persuaded  to  the  view  that 
the  tax  exemption  granted  the  German  Saint  Vincent  Associa- 
tion is  ouch  as  to  permit  it  to  occupy  the  same  status  with 
respect  re  exemption  from 'taxation  of  its  real  property  as 

.ec  bv  Ivs ssh Itwfcnr  Ite'i ’stiifrn i.ikw  4-a-ti  Mn-o  nf  +v-» 


tlmt  occupied  by  hasnifcgton  University  mm  the  Home  of  the 
Friendless.  •;©  can  see  no  material  difference  between  a tax 
exemption  providing  that  the  association  laay  acquire  real 
■ ostate  ana  ’’hold  the  sane  free  from  all  taxes’*  and  the • Wash- 
ington university  exemption,  ’’all  property  of  said  corpora- 
tion shall  be  exempt  from  taxation,*  and  the  Home  of  the 
Friendless  exemption,  ’’all  property  of  said  corporation  snail 
be  exempt  from  taxation,*  except  that  such  tax  exemption  with 
respect  to  the  Gorman  Bulat  Vincent  .Association  is  limited  to 
real  property  and  would  not  be  extender  to  include  oronerty 
of  other  nature. 
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ion  Is  to  . ive  some  consideration  to  Lnoth.ez  phase  of  the 
. istlei  1 o',  aliened  I . nr  c t * cor  respond* 

ene©  or  previous  opinion,.'  relative  thereto.  e : efei-  par- 
ticularly to  t '.  ..or  2 f or  p oration.  ct  of  3.845,  found  He- 
viaca  Statutes  of  ificsourl,  1845,  pa  ,e  323,  Chap.  34,  art.  1. 


It  will  be  noted 


bo  tii  tiis  o liar  tor 


the  Wash- 


uhlvarsity  me  of  the  don©  of  the  friendless  specific 
roferei-w-o  s ode  to  this  3- am  1 Corporation  ict  m.  ooth 
charters  i er«  e.  ooii  : . . tip  itlhl  ravin  fro  . t .o  operation  of 
its  provisions,  §1  ni  nov  It  argued  that  inasi-aioh  as  slxai- 
lar  provisions  uit  tUi  sort;  inod  in  the  charter  of  the  German 
Saint  Vincent  . ssociation,  a different  doctrine  should  pre- 
vail in  deterid.ni.ag  its  present  right  to  such  tax  exemption. 


However,  vm  believe  that  such  contention  could  not  be 
sustained,  ¥®  direct  your  attention  to  trustees,  of  Willi®®. 
Cewell  rCdileg©-. of  Liberty  v,  Beavers , 171  8.  if*  (Ed)  604, 
.Ifau.i  8D9i  '■■ 


•defendant Ts  motion  for  lehsuriap,  uc  did 
it  ft  brief  on  3aac  (also  brief  of  ardctts 
aariao) , stresses  the  provision  of  the  gen- 
eral corporation  laaa  cf  1845  (a. a.  1045, 
p,  £-32,  Ch.  34,  ..,rt « 1,  hoc,  7}  rani: 
charters  ’ s*  3d  j set  to  alteration,  suspension. 


ilia.  ■ rep  m 


Q>  It.  ^ bw  - 


at i on  of  the • legis- 


lature, 1 hat on  Hall  OolXfcge  v.  South  Orange, 
£4£  i . , 133,  17  , Ct.  54,  01  I...  3d.  170, 

and  City  or  Covington  v.  Kentucky,  ITS  U,  s. 
£31,  19  S.  Ct,  3S3,  43  L»  Ed,  879,  era  cases 
cited  as  authority  for  the  proposition  that 
tills  statute  iHfctu-.o  a port  of  the  plaintiff  ’s 
charter  tu:d  oontr&dt , mmi  wa  s & reservation  3 
of  the  right  to  rap-sal  If-,  t.  ..  oxo  gtion. 

Girl  _ Iso  i court  ir  ©too,*  iinrry 

v.  1 iii  County  Court,  149  ho,  57,  50  3,  :Sft 
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rEoreverf  oven  this  content  ion  would  not 
era  _c  -j  i-  suit  *,c€  k.ve  reach  . . 3 of  end - 

ant  assumes  that  this  tan  exemption  uas  re- 
peal© a by  tuc  adoption  of  the-  Constitutions 
of  16G5  and  1870.  Hovavor,  this  court  held 
in  foot land  County  v.  Missouri,  Iowa  a 
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tiTidaHlily  d SSigtlod.  tiO  1>S  prospective 
■nufi.  nou  retrospective  in  its  operation,  and 
it  v/ouid  be  an  unjust  Imputation  on  tha  eon- 
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^In  th.3  Convent  of  lardy  cas«>,  tills  court 
kola  that  this  dan©  thing  n&s  also  true  of 
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n *}'Jq  ajro  uiiublb ..  ti  l o a wta^ 
of  127b  should  receive,  • ' 
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_ to  tnoe  . - actions , 

a different  construction  f^ciiu.  that  of  18dj5,. 
An  to  prospective  legislation,  they  are  both 
eloar  and  specific,  out  in  neither  fie  m dis- 


cover any  intent  io; 
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’ -vo  retro  „ , ilvo  offocro,  ^.c  , .at  Jag  re- 
p^el  tills ejea/upt ion,  under  the  general.  lan- 
guage of  tie  constitution  in  the  section 
qua t ecu  ’ . : ' voo 


nTkts  ruling  ns  to  the  effect  of  the  prevl- 

oior.2  of  lota  vcoflt  vus  „ in"  „p- 

.oor.-  - fall  OW^II  • XU  State  ox  pel , J. orris 
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a special  act  of  the  Gen- 


eral Assembly,  us  pointed,  out  'heretofore. 


It  Might  be  further  contended  that  inasmuch  as  the  real 
property  is  perhaps,  not  being  directly  used  for  the  purposes 
or  the  association,  it  iiuo  boQonn  subject  so  taxation.  We  do 
blQi^h&li&VQ  ■ - Vli.-.-i,!*  'W*  !«.'  V-  \J^  if£au  of  such  u condition  lies  - with- 
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MARRIAGES 


Right  of  Probate  or  Circuit  Court  to  order  the 
issuance  of  marriage  'license  to  minors. 


Mr,  George  L*  Stemmier 
C i ty  C ounse lor 
234  City  Hall 
St,  Louis,  Missouri 


Dear  Sir: 


We  hereby  acknowledge  receipt  of  your  letter  requesting 
an  opinion  of  this  department,  which  reads  as  follows: 


"Mrs,  Ruby  Ko el ling,  the  Recorder  of 
Deeds,  has  requested  this  Department 
to  advise  her  as  to  the  meaning  of 
Section  3370  R.  S.  Mo,,  1939. 

"Her  specific  inquiry  is  whether  the 
statute  authorizes  the  Court  to  order 
a marriage  license  issued  without  the 
consent  of  the  parents  when  the  appli- 
cant is  a minor  oveb  fifteen  years  of 
age. 

"We  informed  her  that  the  statute  ought 
to  receive  a uniform  construction  through- 
out the  State,  and  that  she  ought  to  he 
guided  by  the  advice  of  the  Attorney 
General. 

"We  would  appreciate  it  if  you  will  rule 
on  the  question  and  address  your  opinion 
to  George  L.  Stemmier,  City  Counselor, 

234  City  Hall,  or  to  Mrs,  Koelling,  whose 
office  is  also  in  the  City  Hall,  and  send 
a copy  to  Mr,  Stezamler  for  our  files  in 
case  the  question  comes  up  again." 


Your  specific  question  for  opinion  is  whether  or  not 
the  Probate  or  Circuit  Court  has  the  authority  to  order  the 
Recorder  of  Deeds  to  issue  a marriage  license  to  minors  be- 
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Mr . 


tween  the  ages  of  fifteen  and  eighteen  for  females,  and 
fifteen  and  twenty-one  for  males . We  direct  your  attention 
to  Section  3370,  R.  S.  IIo.  1939,  which  roads  as  follows j 


"Ho  recorder  shall  in  any  event  except 
as  herein  provided  issue  a license  author- 
izing the  marriage  of  any  person  under  fif- 
teen years  of  age:  Provided,  however,  that 
said  license  may  “be  issued  on  order  of  the 
circuit  or  probate  court  of  the  county  in 
which  said  license  is  applied  for,  such 
license  being  issued  only  for  good  cause 
shown  and  by  reason  of  such  unusual  condi- 
tions as  to  make  such  marriage  advisable, 
and  no  recorder  shall  issue  a license  au- 
thorizing the  marriage  of  any  male  under 
the  age  of  twenty- one  years  or  of  any 
female  under  the  age  of  eighteen  years, 
except  with  the  consent  of  his  or  her  father, 
mother  or  guardian,  which  consent  shall  be 
given  at  the  time,  in  writing,  stating  the 
residence  of  the  person  giving  such  consent, 
signed  and  sworn  to  before  an  officer  author- 
ized to  administer  oaths.  The  recorder  shall 
state  in  every  license  whether  the  parties 
applying  for  same,  One  or  either  or  both  of 
them,  are  of  age,  or  whether  the  male  is 
under  the  age  of  twenty- one  years,  or  the 
female  under  the  age  of  eighteen  years,  and 
if  the  male  is  under  the  age  of  twenty- one 
years  or  the  female  is  under  the  age  of 
eighteen  years,  the  name  of  the  father,  mother 
or  guardian  consenting  to  such  marriage.” 


it  is  a fundamental  principle  of  statutory  construction 
that  if  possible  we  must  ascertain  and  give  effect  to  the 
legislative  intent.  Ho.  Pac.  RR.  Co.  v.  Hellmich,  12  Fed.  (2d) 
978;  State  v.  Saylor,  40  S.W.  (2d)  1070.  In  determining  the 
legislative  intent  it  is  proper  that  we  look  to  the  legislative 
history  of  the  act  in  question.  American  Bridge  Co.  v.  Smith, 
179  S.W.  (2d)  12.  The  section  in  question  was  originally  en- 
acted in  1881  and  reads  as  follows: 


"Ho  x’ecorder  shall  issue  a license  author- 
izing the  marriage  of  any  male  person  under 
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the  age  of  twenty-one  years,  or  female 
■under  eighteen,  except  with  the  consent 
of  Ms  or  her  father,  or  if  he  is  dead 
or  incapable,  or  not  residing  with  Ms 
family,  or  Ms  or  her  mother,  or  guard- 
ian, as  the  case  may  he,  if  he  or  she 
have  one,  which  consent,  if  not  given 
at  the  time  in  person,  shall  he  evidenced 
by  a certificate  in  writing,  subscribed 
thereto  and  duly  attested.  The  recorder 
shall  state  in  every  license,  whether  the 
party  applying  for  the  sane,  one  or  either 
or  both  of  them  arc  of  age,  or  whether 
either  or  both  are  minors,  and  if  either 
party  is  a minor,  the  name  of  the  father, 
mother  or  guardian  consenting  to  such 
marriage , n 


Before  the  enactment  of  this  act,  under  the  common  law  infants 
were  able  to  contract  in  marriage  if  the  male  was  fourteen  or 
over  and  the  female  was  twelve  or  over.  Although  the  state  is 
not  a party  to'  marriage  contracts,  it  is  vitally  interested  in 
family  relations.  Believing  the  common  law  age  to  be  too  low, 
it  enacted  this  act  setting  up  restrictions  on  the  marriage  of 
minors,  but  still,  the  General  Assembly  did  not  set  a minimum 
age,  leaving  that  question  to  the  parents.  Then,  in  1919,  after 
parents  had  abused  their  privileges,  the  General  Assembly  again 
asserted  the  state’s  right  to  regulate  marriage  contracts  and 
passed  what  Is  now  Section  3370,  supra.  From  an  examination  of 
this  statute  it  is  noted  that  they  have  set  a minimum  age  of 
fifteen,  but  they  have  granted  the  circuit  or  probate  court 
authority  to  order  an  issuance  of  a marriage  license  only  under 
unusual  conditions.  We  do  not  believe  they  intended  to  invade 
the  family  relation  and  go  so  far  as  to  allow  the  courts  to 
order  the  issuance  of  a license  to  applicants  between  the  ages 
of  twenty-one  and  fifteen,  but  rather,  that  this  proviso  would 
make  this  statute  flexible  and  not  cause  any  undue  hardship 
should  the  occasion  arise  that  for  public  policy  it  would  be 
expedient  for  a person  under  the  age  of  fifteen  to  become 
married . 

The  general  rule  of  statutory  construction  relating  to 
provisos  is  that  they  apply  to  the  immediately  preceding  parts 
of  a clause  to  which  they  are  attached.  The  Supreme  Court  of 
Missouri  in  the  case  of  Brown  v,  Patterson,  224  Mo,  639,  states, 
at  1 • c . 658 : * 
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’.c-  Tiie  purpose  of  a proviso  Is  not 
to  create  nev;  rights  or  make  new  law 
or  to  tahe  away  old  rights  axis ting 
under  the  law  or  to  repeal  a part  of 
existing  substantive  lav/,  but  to  restrict 
or  restrain  the  preceding  portion  of  the 
statute  of  which  it  forms  a part,  ■»  & . -*  * 


Although  like  all  general  rulos  of  statutory  construction,  the 
courts  liave  applied  many  exceptions  they  have  based  the  excep- 
tions on  their  interpretation  of  the  intention  of  the  Legisla- 
ture. For  the  reasons  set  out  in  the  first  part  of  this  opinion, 
we  believe  the  intention  of  the  Legislature  would  further 
strengthen  this  general  rule  in  its  application  to  our  problem. 
In  applying  the  principle  to  Section  3370,  supra,  the  proviso 
would  be  an  exception  to  the  first  clause  of  the  statute  rela- 
ting to  persons  under  fifteen  years  of  age  and  not  to  the  part 
subsequent  to  the  proviso,  which  relates  to  minor  females  be- 
tween the  ages  of  fifteen  and  eighteen  and  minor  males  between 
the  ages  of  fifteen  and  twenty-one. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that 
Section  3370,  R.  S,  Mo.  1939,  does  not  authorize  the  probate 
or  circuit  court  to  order  a marriage  license  issued  without  the 
consent  of  the  father,  mother  or  guardian,  when  the  applicant 
la  a minor  over  fifteen  years  of  ago • 


Respectfully  submitted. 


PERSHILG-  WILSOH 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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MOTOR  VEHICLES:  Minimum  age  required  for  drivers  of  common 

carriers  under  Section  5730,  Laws  of  Missouri 
1945,  and  Section  8447,  R.  S.  Mo.  1939. 


July  16,  1946 


Jr , ii inkle  S taller.  Supervisor 
Drivers  License  Unit 
Division  of  Collection 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Sir: 


We  hereby  acknowledge  receipt  of  a letter  from  r,  L. 
J..  lichee,  former  Motor  Vehicle  Commissioner,  requesting  an 
opinion  from  this  department  in  regard  to  the  licensing  of 
public  and  common  carriers . We  have  been  Informed  that  you 
desire  this  opinion  forwarded  to  you.  The  letter  requesting 
the  opinion  reads  as  follows; 

"It  has  come  to  the  attention  of  this 
Department  that  Senate  Bill  #40  .of  the 
63rd  General  Assembly  conflicts  with 
Section  8447,  Revised  Statutes  of 
Mis  souri  1939. 

"It  is  our  desire  'to  have  an  opinion 
from  your  department  as  to  how  these 
conflicting  laws  should  be  enforced." 

Our  interpretation  of  your  question  for  opinion  ir, 
whether  or  not  Senate  Bill  Jo,  40  of  the  63rd  General 
Assembly  repeals  Section  8447,  K.  S.  Mo.  1939,  in  its  en- 
tirety or  in  part.  Senate  Dill  !Io.  40  of  the  63rd  General 
Assembly,  which  is  now  Section  5730,  Laws  of  Missouri  1945,' 
and  will  so  be  referred  to  in  the  rest  of  this  opinion, 
roads  as  follows: 

"Section  1.  That  an  act  of  the  Sixty- 
first  General  Assembly  of  the  State  of 
Missouri  entitled,  ’An  Act  to  repeal 
Section  5730  R.  3.  Ho,  1939,  relating 
to  Public  Service  Commission  and  to  en- 
act in  lieu  thereof  a section  to  be 
known  as  Section  5730  relating  to  the 
same  subject,’  approved  August  4,  1941 
and  found  on  pages  521  and  522,  Laws 
of  Missouri,  1941,  bo  and  the  same  is 
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hereby  amended  by  striking  out  the 
following  word  in  the  second  line 
of  subsection  (b)  of  said  section 
to  wit  ’twenty-one’  and  by  inserting 
in  lieu  thereof  the  following  ’eighteen' 
so  that  said  section  when  amended  shall 
read  as  follows : 

"Section  5730.  The  commission,  in  the 
exercise  of  the  authority  by  this  act 
vested  in  it,  to  license,  supervise 
and  regulate  all  motor  carriers  or  con- 
tract haulers  shall  promulgate  and  mail 
or  deliver  to  each  holder  of  a certifi- 
cate of  convenience  and  necessity,  inter- 
state permit  or  contract  hauler’s  permit 
hereunder,  such  safety  rules  and  regula- 
tions as  it  may  deem  necessary  to  govern 
and  control  the  operation  of  motor  carr- 
iers or  contract  haulers  over  and  along 
the  public  highways  of  this  state,  and 
the  equipment  to  be  used.  Any  such  ' 
safety  rules  promulgated,  in  addition 
to  any  others  deemed  necessary  by  the 
commission,  shall  include  the  following: 

"(a)  Every  motor  vehicle  and  all  parts 
thereof  shall  be  maintained  in  a safe 
and  sanitary  condition  at  all  times. 

"(b)  Every  driver  employed  by  motor 
carriers  or  contract  haulers  shall  be  at 
least  eighteen  years  of  age,  of  good 
moral  character,  and  shall  be  fully  com- 
petent to  operate  the  motor  vehicle  under 
hi s charge . 

"(c)  Accidents  arising  from  or  in  connec- 
tion with  the  operation  of  motor  carriers 
or  contract  haulers  shall  be  reported  to 
the  commission  in  such  detail  and  in  such 
manner  as  the  commission  may  require. 

"(d)  Tiie  commission  shall  require  and 
every  motor  carrier  or  contract  hauler 
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shall  have  attached  to  each  unit  or 
vehicle  such  distinctive  marking  as 
raay  "be  adopted  by  the  commission. 

"(e)  Ho  passenger  carrying  vehicle 
coming  within  the  r^ro  vis  ions  of  this 
act  shall  be  operated  at  a speed  In 
excess  of  fifty -five  (55)  miles  per 
hour.  Ho  property  carrying  vehicle 
coining  within  the  provisions  of  this 
act  shall  he  operated  at  a speed  in 
excess  of  forty  (40)  mile3  per  hour. 

"Section  2.  By  reason  of  the  pressing 
need  for  the  benefits  provided  by  the 
provisions  of  this  Act  prior  to  90 
days  after  the  adjournment  of  the  63rd 
General  Assembly,  an  emergency  Is  here- 
by declared  to  exist  within  the  meaning 
of  the  Constitution,  and  this  act  shall 
become  effective  and  be  In  force  and 
effect  from  and  after  Its  passage  and 
approval  by  the  Governor." 

Section  8447,  R.  S,  Mo.  1939,  reads  as  follows: 

"Ho  person  who  is  under  the  age  of 
twenty-one  (21)  years  shall  drive  any 
motor  vehicle  while  In  use  as  a school 
bus  for  the  transportation  of  pupils 
to  or  from  school,  nor  any  motor  ve- 
hicle while  in  use  as  a public  or  com- 
mon carrier  of  persons  or  property, 
nor  in  either  event  until  he  has  been 
licensed  as  a chauffeur  or  as  a regis- 
tered operator." 

Section  5730,  R.  S.  Mo.  1939,  a§  amended  by  the  Laws 
of  Missouri,  1941,  p.  521,  par.  1,  contains  the  same  provision 
as  Section  5730,  Laws  of  Missouri  1945,  except  the  minimum  age 
requirement  of  subsection  (b)  was  changed  from  twenty-one  to 
eighteen  years.  Therefore,  our  question  of  legislative  intent 
will  be  confined,  in  this  opinion,  to  only  this  change. 

Section  5721,  R.  S.  Mo.  1939,  was  repealed  by  House  Bill 
Ho.  137  of  the  63rd  General  Assembly  and  a new  section  was  en- 
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acted  in  lien  thereof,  to  be  known  as  Section  5721,  Laws  of 
Missouri,  1945.  Said  new  section  provides: 

"The  provisions  of  this  article  shall 
not  apply  to  any  motor  vehicle  of  a 
carrying  capacity  of  not  to  exceed 
five  persons,  or  one  ton  of  freight, 
whan  operated  under  contract  with  the 
federal  government  for  carrying  the 
United  States  mail  and  when  on  the  trip 
provided  in  said  contract;  nor  to  any 
motor  vehicle  owned,  controlled  or  op- 
erated as  a school  bus;  nor  taxicab, 
as  herein  defined;  nor  to  motor  vehicles 
used  in  transporting  farm  machinery, 
produce,  supplies,  household  goods,  or 
other  articles  or  commodities  from  farm 
to  farm;  nor  to,  motor  vehicles  used  ex- 
clusively in  transporting  farm  and  dairy 
products  from  the  farm  or  dairy  to  a 
creamery,  warehouse,  or  other  original 
storage  or  market,  and  transporting 
stocker  and  feeder  livestock  from  market 
to  farm  or  from  farm  to  farm  nor  to  motor 
vehicles  used  exclusively  in  the  distri- 
bution of  newspapers  from  the  publisher 
to  subscribers  or  distributors.  ITo  pro- 
vision of  this  article  shall  be  so  con- 
strued as  to  deprive  any  county  or  muni- 
cipality within  this  state  of  the  right 
of  police  control  over  the  use  of  its 
public  highways,  or  the  state  highway 
commission  of  the  right  of  police  control 
over  the  use  of  state  highways.  This 
article  shall  not  apply  to  trucks  used  In 
work  for  the  state  or  any  civil  subdivi- 
sion thereof.” 

The  above  article  referred  to  is  Article  8 of  Chapter  35, 
which  Includes  Section  5730,  Laws  of  Missouri,  1945.  So  our 
question  is  again  narrowed  so  that  the  ultimate  discussion 
will  be  whether  or  not  Section  5730,  Laws  of  Missouri,  1945, 
repeals  by  implication  Section  8447,  supra,  and  allows  a 
minimum  age  requirement  of  eighteen  years  for  drivers  of 
public  or  common  carriers. 
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It  is  noted  that  in  the  title  of  Senate  Bill  Ho.  40  of 
the  65rd  General  Assembly  Section  5730,  Laws  of' Missouri, 

1941,  page  521,  par,  1,  was  expressly  repealed,  but  there  is 
no  mention  of  Section  8447,  3upra.  In  order  for  the  bill  to 
act  as  a repeal  of  this  section,  it  is  necessary  that  3aid 
repeal  be  implied.  The  fact  that  one  section  was  expressly 
repealed  and  the  other  not  even  mentioned  would  seem  to  indi- 
cate that  the  General  Assembly  had  no  intention  of  repealing 
the  latter.  But,  In  order  for  one  statute  to  repeal  another 
it  is  not  necessary  that  a repealing  clause  be  contained 
therein.  In  the  case  of  Young. v.  Greene  County,  119  S.W. 

(2d)  369,  1,  c,  374,  the  court  states: 

"ft  ft  -ft  if  two  statutes  deal  with  the 
same  subject  matter  and  are  inconsis- 
tent with  each  other,  so  that  both 
cannot  be  operative  as  to  such  subject 
matter,  the  later  act  will  be  regarded 
as  a substitute  for  the  earlier  one 
and  will  operate  as  a repeal  thereof, 
although  it  contains  no  express  repeal- 
ing clause,  ft  ft  ft  ft  -ft  ft  ft  ft  ft  -ft  ft  ft  ft" 

And,  further,  it  is  not  necessary  that  a later  statute  repeal 
the  earlier  statute  in  its  entirety.  In  the  case  of  State  v. 
Taylor,  18  S,W.  (2d)  474,  the  court  states  that  two  statutes 
should  be  construed  so  that  each  may  stand  and  be  given  effect, 
if  possible,  and  the  later  statute  should  be  construed  to  re- 
peal a former  only  insofar  as  the  two  acts  may  be  found  to  be 
in  conflict. 

Implied  repeal  has  long  been  held  in  disfavor  by  the 
courts  of  our  state.  In  Graves  v.  Little  Tarkio  Drainage 
Dist.  Ho,  1,  134  S.W.  (2d)  70,  1.  c.  81,  the  court  states: 

"ft  ft  ft  ’Repeals  by  implication  are  not 
favored— in  order  for  a later  statute 
to  operate  as  a repeal  by  implication 
of  an  earlier  one,  there  must  be  such 
manifest  and  total  repugnance  that  the 
two  cannot  stand;  where  two  acts  are 
seemingly  repugnant,  they  must.  If 
possible,  be  so  construed  that  the 
latter  may  not  operate  as  a repeal  of 
the  earlier  one  by  implication;  if  they 
are  not  Irreconcilably  inconsistent. 
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■both  must  stand.  These  principles 
of  construction  are  well  settled.’ 


Although  the  above  rule  of  construction  he  true,  the  court, 
in  Wentz  v.  Price  Gandy  Go.,  175  S.W.  (2d)  852,  1.  c.  857, 
states : 

The  fundamental  rule  of  stat- 
utory construction  is  that  courts 
shall  ascertain  and  give  effect  to 
the  intention, of  the  legislature. 

In  determining  this  intent,  we  believe  that  we  should 
look  at  tire  surrounding  circumstances  at  the  time  of  the 
passage  of  this  bill.  In  the  case  of  Fischbach  Brewing  Co. 
v.  City  of  St.  Louis,  95  S.W.  (2d)  335,  1.  c.  338,  the  court 
states: 

"In  determining  the  meaning  and  in- 
tent of  a statute  it  ,1s  proper  to  con- 
sider the  time  of  its  enactment,  the 
surrounding  facts  and  circumstances, 
the  purpose  for  which  the  law  was  en- 
acted, the  cause  or  necessity  which 
Induced  Its  enactment,  the  prior  con- 
dition of  the  law,  the  mischief  sought 
to  be  remedied,  contemporaneous  and 
prior  historical  events  which  may  have 
Influenced  the  enactment;  In  other 
words,  the  judicial*  interpreters  of 
the  law  should  put  themselves  as  near 
in  the  position  of  the  makers  of  the 
law  as  possible  in  order  to  more  cor- 
rectly ascertain  their  intent  In  its 
enactment,  * * •»  ■»  •*  ;c-  * •* 

At  the  time  the  bill  was  under  consideration  a large 
part  of  our  men  between  the  ages  of  twenty-one  and  thirty 
were  serving  their  country  in  the  various  armed  forces.  Also, 
many  of  our  young  men  that  were  not  in  the  armed  forces  were 
working  in  newly  created  war  industries.  These  large  drains 
on  our  manpower  made  it  very  difficult  for  employers  to  obtain 
enough  men  to  fill  the  jobs  that  they  had  open.  We  believe 
that  with  this  In  mind  the  General  Assembly" attempted  to  allev- 
iate the  situation  as  It  applied  to  the  common  carriers.  In 
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order  to  do  tills  they  lowered  the  age  of  drivers  from  twenty- 
one  to  eighteen  years.  If  their  attempt  is  to  be  of  any 
effect  It.  will  be  necessary  to  construe  Section  5730,  Laws 
of  Missouri,  1945,  as .repealing,  or  being  an  exception  to. 
Section  8447,  supra,  at  least  In  part.  Another  familiar  rule 
of  statutory  construction  is  that  the  Legislature,  in  passing 
a law,  did  not  intend  to  do  a meaningless  act.  In  the  case 
of  State  ex  rel.  Frank  W.  McAllister,  Attorney  General,  v. 

John  W.  Dunn,  277  Mo.  38,  1.  c.  45,  the  court  states: 

# :«■  That  the  Legislature  Intended 
to  accomplish  s one  tiling  is  not  an  un-  . 
reasonable  cone fusion * That  the  statute 
should  be  construed  to  effect  this,  if 
on  its  face  It  is  open  to  two  reasonable 
constructions,  is  settled  law.  *n 

Further,  as  we  have  noted  before.  Section  5730,  Laws  of 
Missouri,  1945,  is  limited  by  Section  5721,  supra.  In  other 
words.  Section  5730,  Laws  of  Missouri,  1945,  applies  only  in 
part  to  public  or  common  carriers,  while  Section  8447,  supra, 
applies  to  all  public  or  common  carriers.  This  brings  before 
us  another  fundamental  rule  of  statutory  construction,  namely, 
that  a later  special  statute  operates  as  the  qualification  to 
an  earlier  general  statute  embodying 'the  whole  of  the  subject 
matter.  In  State  v.  Wang i arac ina , et  al.,  125  S.W.  (2d)  58, 

1.  c.  60,  the  court  states: 

n-:s-  * \-c  '"Where  there  is  one  statute  deal- 
ing with  a subject  in  general  and  compre- 
hensive terms  and  another  dealing  with 
a part  of  the  same  subject  in  a more 
minute  and  definite  way,  the  two  should 
be  read  together  and  harmonzied,  if  pos- 
sible, with  a view  to  giving  effect  to 
a consistent  legislative  policy;  but  to 
the  extent  of  any  necessary  repugnancy 
between  them  the  special  will  prevail 
over  the  general  statute.  Where  the 
special  statute  is  later,  it  will  be  re- 
garded as  an  exception  to,  or  qualifica- 
tion of,  the  prior  general  one  * *3."’ 


V«e  believe  it  is  very  clear  that  these  statutes  as  they 
affect  common  carriers  are  totally  inconsistent.  Each  statute 
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affects  common  carriers,  "but,  as  we  have  pointed  out.  Section. 
5730,  Laws  of  Missouri,  1945,  is  limited  in  application  "by 
Section  5721,  supra.  Applying  the  above  rules  of  statutory 
construction,  and  taking  into  consideration  the  surrounding 
circumstances  as  we  have  pointed  them  out,  we  are  of  the  opin- 
ion that  Section  5730,  Laws  of  Missouri,  1945,  is  an  exception 
to  Section  8447,  supra. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that  the 
minimum  age  of  drivers  of  public  or  common  carriers  is  eighteen 
years,  with  the  exception  of  drivers  of  school  busses,  who  must 
be  at  least  twenty- one  years  of  age. 


Respectfully  submitted, 


APPROVED; 


PURSUING  WILSON' 

Assistant  Attorney  General 
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As  si  s that  At  torney-  £>er 


SHERIFFS 


FEES: 


Sheriffs  allowed  fees  only  upon  strict  compliance 


with  statute. 


November  12,  1346 


hr  * hen  n . Stewart 
Acting  Warden 

Missouri  State  Penitentiary 
Jefferson  City,  Missouri 


De  ar  Mr . S tewart : 


Your  letter  of  recent  date,  requesting  an  opinion 
of  t .is  office  as  to  whether  or  not  the  Sheriff  of  Cole 
County  is  entitled  to  a : 3.00  fee  for  persons  sentenced 
hy  the  Circuit  Court  to  the  Penitentiary,  under  facts  sat 
out  in  your  letter,  reads,  in  part,  as  follows: 


RWe  have  a natter  in  question  relative 
to  granting  receipts  to  Sheriffs  to 
collect  fees  from  the  State  Auditor, 
upon  receipt  of  a commitment  paper  giving 
a convict  an  additional  sentence  after  he 
lias  once  been  committed  to  the  Peniten- 
tiary. 

"When  a convict  escapes  or  commits  another 
crime  while  in  the  Penitentiary,  or  if  a 
charge  is  pending  against  him  after  he  lias 
been  committed  and  is  a case  to  be  tried 
in  the  Cole  County  Circuit  Court,  we  re- 
ceive instructions  by  telephone  to  produce 
such  a convict  in  Court.  An  Officer  from 
this  institution  delivers  the  convict  to 
Court  and  returns  him  after  the  Court  pro- 
ceedings . If  the  convict  is  convicted  and 
given  another  sentence,  the  Sheriff  of  Cole 
County  delivers  the  new  commitment  paper 
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and  requests  a receipt  to  collect 
his  fees, 

"Should  we  grant  a receipt  in  such 
a case?  "•  x * * x x 


Your  question  appears  in  the  first  part  of  your  letter, 
and,  t lie  ref  ore,  the  last  two  paragraphs  are  omitted. 

Section  13413,  R.  S,  IIo.  1939,  in  part,  reads  as  fol- 
lows : 


"x  x For  t’ne  services  of  taking  con- 
victs to  the  penitentiary,  the  sheriff, 
county  marshal  or  other  officer  shall 
receive  the  sum  of  three  dollars  per  day 
for  the  time  actually  and  necessarily 
employed  in  traveling  to  and  from  the 
penitentiary,  x -x  » x and  before  any 
claim  for  taking  convicts  to  the  peniten- 
tiary is  allowed,  the  sheriff,  or  other 
officer  conveying  such  convict,  shall 
file  with  the  state  auditor  an  Itemized 
statement  of  his  account,  in  which  he 
shall  give  the  name  of  each  convict  con- 
veyed and  the  name  of  each  guard  actually 
employed,  with  the  number  of  miles  neces- 
sarily traveled  and  the  number  of  days 
required,  which  in  no  case  shall  exceed 
three  days,  and  which  account  shall  b© 
signed  and  sworn  to  by  such  officer  and 
accompanied  by  a certificate  from  the 
warden  of  the  penitentiary,  or  his  deputy, 
that  such  convicts  have  been  delivered  at 
the  penitentiary  and  were  accompanied  by 
each  of  the  officers  and  guards  named  in 
the  account,  » x.  » -x  * * x x x x x x x -x" 


This  section  relates  to  fees  of  sheriffs  for  their  ser- 
vices in  criminal  cases.  In  that  part  quoted  it  will  be 
noticed  that  such  fee  is  allowed  only  for  the  time  actually 
and  necessarily  employed  in  traveling  to  the  penitentiary. 
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It  y/ 111  be  further  noted  that  In  the1  above  section  the 
account  for  such  services  shall  be  signed  and  sworn  to  by 
such  officer  and  accompanied  by  a certificate  from  the  warden 
of  the  penitentiary,  or  his  deputy,  that  such  convicts  have 
been  delivered  to  the  penitentiary  and  were  accompanied  by 
each  of  the  officers  and  guards  named  In the  account.  It 
would  not  be  proper  for  such  an  affidavit  referred  to  above 
to  be.  made  In  the  event  such  officer  was  not  actually  employed 
in  taking  convicts  to  the  penitentiary. 

Section  13415,. R.  S.  Mo,  1939,  provides: 


t 

"ho  sheriff  or  ministerial  officer  In 
any  criminal  proceeding  shall  be  allowed 
any  fee  or  fees  for  any  other  services 
than  those  in  the  two  preceding  sections 
enumerated,  or  for  guards  not  actually 
employed," 


In  the  case  of  Nodaway  County  v,  bidder,  129  S.W.  (2d) 
857,  the  court,  at  1,  c.  860,  said: 


"The  general  rule  is  that  the  rendition 
of  services  by  a public  officer  is  deemed 
to  be  gratuitous.  Unless  a compensation 
therefor  Is  provided  by  statute.  If  the 
statute  provides  compensation  in  a parti- 
cular mode  or  manner,  then  the  officer  is 
confined  to  that  manner  and  is  e nil tied  to 
no  other  or  further  c ompensa'Fion  or  to  any 
different  mode  oft~se curing  samoT  Suc5 
statutes,  too  must  be  strictly  construed 
as  ap;ainst  the  officer.  State  ex  rel. 

Evans  v.  Gordon,  245  ho,  12,  28,  149  S.W. 
638;  King  v.  Riverland  Levee  DIst.,  218 
Mo.  App.  490,  493,  279  S.W.  195,  196;  State 
ex  rel.  Wedeking  v.  McCracken,  60  Ho,  App. 
650,  656. 


"it  Is  well  established  that  a public 
officer  claiming  compensation  for  official 
duties  performed  must  point  out  the  statute 
authorizing  such  payment.  State  ex  rel. 
Euder  v.  Haokmann,  305  Mo.  342,  265  S.W. 
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532,  534;  State  ex  rel.  Linn  County  v. 
Adams,  172  Mo.  1,  7,  72  S.W,  655;  Williams 
v.  Chariton  County,  85  Mo#  645.” 

(Emphasis  ours.) 


The  law  seems  to  "be  well  settled  that  a public  officer 
claiming  compensation  for  official  duties  must  point  out  the 
statute  authorizing  such  payment,  and,  in  order  for  the  offi- 
cer to  be  entitled  to  such  fee,  the  statute  must  be  strictly 
construed. 

Therefore,  if  the  Sheriff  of  Cole  County  is  not  actually 
employed  and  does  not  actually  travel  in  taking  a convict  to 
the  penitentiary  under  commitment  of  sentence,  but  such  duty 
is  performed  by  a guard  of  that  institution,  then  the  Sheriff 
is  not  entitled  to  compensation. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  if 
the  Sheriff  does  not  comply  with  the  statute  by  taking  the 
convict  on  a commitment  of  sentence  to  the  penitentiary, 
after  conviction,  he  Is  not  entitled  to  a fee. 


Respectfully  submitted. 


GORDON  P.  WEIR 
Assistant  Attorney  General 


APPROVED; 


J.  E.  TAYLOR 

Attorney  General 
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MOTOR  VEHICLES: 


Liab:  ties  of  the  Motor  Vehicle  lit  of  the 

Department  of  Revenue  under  House  Sill  317. 


Mr.  Hinkle  stabler 
Supervisor  of  Motor  Vehicle  0-hit 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Mr.  utatler: 


Me  are  in  receipt  of  your  letter  of  September  26, 
1946,  in  which  you  request  an  opinion  from  this  department. 
Your  letter  reads  as  follows . 


”1  would  verj  much  appreciate  an  opin- 
ion from  you  with  regard  to  the  liabil- 
ities and  responsibilities  of  this  De- 
partment under  house  Dili  Ho*  £17,  the 
financial  Responsibility  Act*" 


House  Bill  317  sets  'out  certain  duties  and  responsi- 
bilities of  the  Commissioner  of  Kotor  Vehicles.  Her  the  most 


part  these  duties  are  directed  to  the  general 
Motor  Vehicle  Unit  in  re gar a to  requiring  not* 


ope rut  ion 
»r  vehicle 


ox  the 

-id-  W }.  J.Q  1*  ih 


am. 


xrance  companies  to  comply  with  the  Act. 


require 
to  the 
one s we 


However,  there  are  several  sections  of  the  Act  which 
the  Commissioner  to  act  in  a certain  manner  with  respect 
individual  motor  vehicle  owners.  These  sections  are  the 
are  interested  in  here. 


t o mot  or > 
Mis sourl 


Section  4 (fc)  provides  that  this  Act  shall  not  apply 
vehicles  owned  by  the  United  states,  the  State  of 
or  any  political  subdivision  of  this  state,  nor  shall 


this  Act  apply  to 
operations  are  su 
by  t he  1 nt erstate 


any  common  carrier  or  contract  carrier  whose 
ject  to  the  jurisdiction  of  ana  are  regulated 
bommeree  boataission  or  the  f ublic  be r Vico 


Pommies ion  of  Missouri*  Shoula  the  commissioner  apply  this  Act 
to  these  named  individuals  he  wo txL d be  exceeding  his  authority. 
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Section  7 (a)  provides  that  the  Commissioner  cannot 
suspend,  or  if  suspended  shall  restore  a license,  registration 
or  a non-resident  *s  operating  privilege  following  - non-payment 
of  a judgment  when  the  judgment  debtor  ives  proof  of  financial 
responsibility  and  obtains  an  order  from  the  trial  court  in 
which  such  judgment  was  rendered  permitting  the  payment  of  such 
judgment  in  installments.  Should  the  Commissioner  suspend  a 
license  or  refuse  to  restore  a license  contrary  to  this  section 
he  will  be  exceeding  his  authority. 

Section  28  provides  that  the  Commies loner  shall  cancel 
any  bond  or  return  any  certificate  of  insurance,  or  the  Commis- 
sioner shall  direct  and  the  State  Treasurer  shall  return  to  the 
person  entitled  thereto  any  moneys  or  securities  deposited  pur- 
suant to  this  Act  as  proof  of  financial  responsibility  or  waive 
the  requirement  of  filing  proof  of  financial  responsibility  in 
four  instances  as  set  out  by  the  Act.  If  the  Commissioner 
should  refuse  to  comply  with  this  provision  he  will  be  failing 
to  exercise  his  auty  under  the  Act. 

Section  3b  provides  that  this  Act  shall  not  have  a 
retroactive  effect  and  shall  not  apply  to  any  judgment  or  cause 
of  action  arising  out  of  an  accident  occurring  prior  to  the 
effective  date  of  this  Act.  If  the  Commissioner  should  apply 
this  Act  retroactively  he  will  be  exceeding  his  authority. 

If  the  Commissioner  exceeds  his  authority  or  fails  to 
perform  certain  duties  contrary  to  any  of  the  preceding  sections, 
the  Commissioner, or  his  agent s acting  for  him,  will  be  liable 
to  the  party  injured  by  such  negligence  or  misfeasance • 

Section  14  of  Senate  bill  297  permits  the  Collector  of 
Revenue  to  "deputize  any  officer  or  employee  of  any  department, 
institution  or  agency  of  the  state,  subject  to  the  approval  of 
the  he  act  of  such  department,  institution  or  agency,  *M  It  then 
provides  that  "The  state  collector  of  revenue  may  require  a surety 
bond  from  any  person  so  deputized  in  such  amount  and  upon  such 
conditions  as  he  may  deem  necessary,  with  sureties  to  be  approved 
by  him-  - -x"  Since  the  Motor  Vehicle  unit  is  under  the  Collector 
of  Revenue,  a division  of  the  Revenue  department*  the  Commissioner 
or  his  agents  may  be  required  to  furnish  a surety  bond  as  required 
by  this  bill. 

If  any  person  Is  injured  or  damaged  by  the  Go  i '/issionef 
or  his  agents  because  of  their  negligence  or  misfeasance,  actio® 
shoulu  be  brought  against  the.  Commissioner  or  his  agents  in  their 
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individual  capacity,  as  there  is  no  right  to  proceed  against 
the  state  or  an  agency  thereof  in  the  absence  of  a provision 
permitting  such  action.  This  rule  is  set  out  in  Bush  vs. 

State .Highway  Commission  of  Missouri,  46  S,  h.  (2d)  854,  1.  c, 
857; 

" fTli&  rule  is  well  settled  that  the 
state  is  not  liable  for  injuries 
arising  from  the  negligence  of  its 
officers  and  agents  unless  such 
liability  has  been  assumed  by  consti- 
tutional or  legislative  enactment,  vr  * 

" ’The  exemption  of  the  state  from 
liability  for  the  torts  of  its  officers 
anu  agents  does  not  depend  upon  its 
immunity  from  action  without  its  con- 
sent, but  rests  upon  grounds  of  public 
policy  that  no  obligation  arises  there- 
from. * * 1 " 

It  hardly  seems  necessary  to  cite  authority  to  the 
effect  that  the  Motor  Vehicle  Unit  as  a part  of  the.  state  Rev- 
enue Department  Is  a state  agency,  but  the  Bush  case,  supra, 
at  page  858,  says  this  about  the  State  Highway  Commission,  an 
analogous  situation: 

" ’Let  us  consider,^ therefore,  in  what 
manner  the  state  highway  commission 
shoula  be  classified.  It  was  created 
w -M-  it  * by  legislative  enactment, 
and  clothed  with  powers  therein  defined, 
through  the  appointment  of  the  Governor, 
lander  all  recognized  rules  of  construc- 
tion it  is,  when  properly  classified,  a 
subordinate  branch  of  the  executive 
department,  d-  ” 

extending  this  proposition  further,  the  court  in  btate 
v,  Higgs,  47  3*  tV*  (2d)  178,  1.  c*  180,  makes  this  observation; 

"We  hold  «•  *•  «•  that  the  state  highway 
commission,  being  an  agent  of  the  state, 
is  not  liable  for  damages  in  torts." 

However,  if  the  Commissioner  or  his  agents  are  bonded 
as  authorized  by  benate  Bill  297,  the  sureties  may  be  repaired 
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to  satisfy  any  judgment  obtained.  Section  3242,  K.  3,  Ho. 
1939,  specifically  provides; 

nf orsons  injured  by  the  neglect  or 
misfeasance  of  any  officer  may  pro- 
ceed against  such  principal  or  any 
one  or  more  of  his  sureties,  jointly 
or  severally,  in  any  proceeding 
authorized  by  law  against  such  of- 
ficer for  official  neglect  or  injury.” 

In  the  case  of  ft ate  v.  Collins,  172  3*  W.  (2d)  204 
1,  c,  289,  the  court  makes  tne  following  observation  in  regar 
to  the  liability  of  sureties  of  public  officials; 


"This  statute  creates  no  new  cause  of 
action  against  either  the  officer  or 
his  sureties  for  his  neglect  or  mis- 
feasance, but  merely  provides  a sum- 
mary remedy  against  the  sureties  in  any 
case  where  the  officer  is  liable  for 
an  act  of  neglect  or  misfeasance  which 
amounts  to  a breach  of  the  condition  of 
the  bond.  In  other  words,  whenever  the 
facts  are  such  as  to  impose  liability 
upon  the  officer,  the  person  injured 
may  proceed  against  both  him  and  his 
sureties  (Ctate  ex  rel.  v.  fioth,  330 
Mo,  105,  49  S.W.  2d  109,,  which  must 
mean,  we  think,  that  whenever  the  facts 
are  such  as  to  impose  liability  upon 
two  or  more  officers  jointly  for  a 
single  tort,  the  person  injured  may 
proceed  against  all  the  officers  jointly, 
and  at  the  same  time  join  their  respective 
svireties,  each  to  answer  for  the  default 
of  his  particular  principal,  so  long  as 
the  maximuta  amount  to  be  recovered  is 
within  the  penalty  of  each  Individual  bond, 
notwithstanding  the  liability  of  his  co- 
defendants, each  officer  in  such  a case 
is  liable  for  the  entire  injury,  so  that 
a particular  surety's  undertaking  Is  In 
no  sense  enlarged  or  affected  by  a rule 
of  procedure  which  permits  the  person  in- 
jured to  bring  in  the  sureties  of  each 
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individual  officer  in  an  action  against 
two  or  more  officers  jointly  for  the 
redress  of  a single  wrong*” 


Conclusion 

Therefore,  it  is  the  opinion  of  this  department  that 
the  Department  of  Revenue  ana  the  Motor  Vehicle  Unit,  as  a 
division  of  that  department , are  not  liable  for  negligence  or 
misfeasance  in  re gar u to  the  duties  and  responsibilities  to 
individuals  as  set  out  under  House  Bill  317,  but  that  the  Com- 
missioner of  Motor  Vehicles  and  his  agents  are  individually 
subject  to  liability  under  this  Act^  but  further,  that  the 
sureties  indemnifying  these  agents  may  be  joined  in  an  action 
or  proceeded  against  separately  for  any  judgment  to  be  re- 
covered because-  of  said  negligence  or  misfeasance* 


Respectfully  submitted. 


DAVID  DOMULLLY 

Assistant  Attorney  General 


APtiivVEi 


77  !T  TAYLOR 
Attorney  General 


LEGISLATURE:  Bill  must  be  passed  by  majority  of  members 
elected  even  though  there  is  a subsequent 
vacancy  in  the  membership. 


April  10,  1946 


Honorable  C.  J.  Tindel 
Missouri  House  of  Representatives 
Jefferson  City,  Missouri 

Dear  Sir: 

This  Department  is  in  receipt  of  your  re- 
quest for  an  official  opinion,  which  reads  as  fol- 
lows : 


FILED 

m 


"Will  you  please  render  an  opinion 
on  the  constitutional  requirement 
of  passing  a bill  by  'a  majority  of 
members  elected.'  You  may  be  famil- 
iar with  the  question  which  arose 
only  a few  days  ago  in  regard  to 
the  number  now  necessary  to  pass  a 
bill,  since  there  was  one  vacancy 
which  had  been  declared  by  the  House, 
and  the  Governor  notified,  leaving 
149  members  in  the  House.  Under 
these  circumstances,  what  would  be 
a majority  of  members  elected?" 

Section  27,  Article  III  of  the  Constitution 
of  Missouri,  1945,  provides  in  part,  as  follows: 

"#  # * nor  shall  a bill  be  finally 
passed,  unless  a vote  by  yeas  and 
nays  be  taken  and  a majority  of  the 
members  elected  to  each  house  be 
recorded  as  voting  favorably." 

(Underscoring  ours.) 

The  question  presented  by  your  request  is, 
in  view  of  the  fact  that  there  were  one  hundred  and 
fifty  members  elected  to  the  House  of  Representatives 
of  the  62nd  General  Assembly,  and  since  such  election. 
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one  vacancy  has  been  declared  by  the  House,  does  the 
above  constitutional  provision  require  a vote  of  a 
majority  of  the  one  hundred  and  fifty  original  mem- 
bers, or  will  a majority  of  the  one  hundred  and  forty 
nine  present  members  suffice. 

The  above  Section  of  the  Constitution  has  been 
held  to  be  mandatory.  State  ex  rel.  vs.  Mead,  71  Mo, 
266,  There  are  no  cases  in  Missouri  directly  passing 
upon  this  question  in  so  far  as  they  relate  to  this 
Section, 

In  State  ex  rel.  McCaffery  et  al.  vs.  Mason 
155  Mo,  486,  the  Court  had  before  it  a bill  which  was 
passed  by  a vote  of  seventy-five  members,  with  fifty- 
three  votes  in  opposition  thereto,  three  members  ab- 
sent, four  members  absent  with  leave,  and  four  members 
reported  sick.  The  Court  held,  l.c,  503: 

4C 

"•jHh*  We  will  take  judicial  notice 
that  the  House  of  Representatives 
is  composed  of  140  members j this 
being  the  case,  it  is  obvious  that 
House  bill  No.  760,  the  name  by  vt 

which  the  bill  was  known:  and  iden- 
tified, received  the  requisite  con- 
stitutional majority," 


It  will  be  noted  in  the  above  case  that  there 
were  only  one  hundred  and  thirty-nine  members  accounted 
for  in  the  computation  of  the  vote  upon  the  bill  in 
question,  while  the  Court  took  judicial  notice  that 
there  were  one  hundred  and  forty  members  of  the  Legis- 
lature. However,  since  there  is  no  showing  as  to  wheth- 
er the  other  member  had  resigned,  or  that  there  was  a 
vacancy  in  the  membership  of  the  House  because  of  some 
other  contingency,  this  case  is  very  little  authority 
in  deciding  the  instant  question. 

In  O’Dwyer  vs.  Monett,  123  Mo.  App.  184,  100 
S .Vi!,  670,  the  St,  Louis  Court  of  Appeals  had  before  It 
the  legality  of  an  ordinance  which  had  been  passed  by 
a three  to  one  vote,  there  being  eight  members  elected 
to  the  city  council.  There  was  a statute  which  provided 
that:  "’No  ordinance  shall  be  passed  except  by  bill,  and 

no  bill  shall  become  an  ordinance  unless  on  its  final 
passage  a majority  of  the  members  elected  to  the  council 
shall  vote  therefor,’".  The  Court  held  that  the  ordinance 
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did  not  receive  the  votes  of  the  majority  eleoted,  and 
had  failed  to  pass* 

It  may  be  well  to  note  the  case  of  State  vs. 
McBride,  4 Mo.  303.  'i'he  facts  and  question  involved 
in  that  case  as  given  by  the  case  are  as  follows,  l.c* 

308  J 

"The  first  objection  of  the  defendant’s 
counsel  is,  that  this  amendment  did  not 
pass  the  senate  by  a majority  of  two 
thirds  of  that  house*  The  senate  then 
consisted  of  twenty-four  members,  aril 
it  appears  that  seven  voted  against, 
and  fifteen  for  it.  The  question  to 
be  solved  is,  what  is  the  meaning  of 
the  word  house , as  used  in  the  consti- 
tution! does  it  mean  all  the  members 
elected,  or  does  it  mean  any  number 
sufficient  to  constitute  a quorum?" 

The  Court  held  that*  "The  most  common  meaning 
of  the  word  then,  being  a number  of  members  sufficient 
to  constitute  a quorum  to  do  business,  it  Is  our  opinion 
that  fifteen  members  of  the  senate  having  voted  for  this 
amendment,  and  seven  only  against  it,  two  being  absent, 
it  was  passed  by  the  required  number  of  votes. 

The  above  case  holds  that  when  the  word  "house" 

Is  used  that  only  a quorum  of  the  members  Is  necessary, 
but  recognizes  the  fact  that  if, the  words  "elected  to 
the  house"  had  been  used  a different  holding  would  have 
resulted. 

The  Courts  of  foreign  jurisdictions  which  have 
passed  upon  this  questioh  are  uniform  in  their  decisions* 
They  followed  the  rule  laid  down  in  37  Am.  Jur.  674,  which 
states t "Where  a statute  provides  that  the  vote  of  a 
certain  number  of  members  elected  to  the  common  council 
shall  be  necessary  to  take  action  of  a certain  character, 
the  fact  that  there  are  vacancies  in  office,  however  oc- 
curring, does  not  diminish  the  number  of  votes  necessary 
to  take  such  action," 

The  Supreme  Court  of  Minnesota  in  State  ex  rel. 
Peterson,  vs.  Hoppe,  194  Minn,  186,  260  N.W.  215,  l.c. 

217,  said l 
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-St  it  it  seems  to  be  clear  that 
where  the  requirement  is  that  a 
majority  or  other  proportion  of 
’the  members  'elected*  is  required 
there  must  be  such  affirmative 
vote  as  will  satisfy  the  require- 
ment of  all  who  were  elected  to  that 
particular  body.  This  rule  is  il- 
lustrated in  Han  Francisco  v,  Hazen, 
5 Cal,  169  (175),  It  was  there 
held  that  because  the  requirement 
was  an  affirmative  vote  of  ’all 
the  members  elected, * there  being 
one  vacancy,  the  vacant  office  must 
also  be  considered  in  determining 
the  total  number  of  members  as  and 
when  elected,  * # ", 


The  identical  question  was  presented  to  the 
Court  in  Wood  vs,  Gordon,  58  W.  Va,  321.  52  5.E,  261, 
that  Court  ruled  as  follows*  (l.c,  262) 

"The  rule  is  well  established  that 
In  the  construction  of  statutes  ef- 
fect must  be  given  as  far  as  possible 
to  every  part  thereof.  Evidently 
the  Legislature  had  some  object  in 
providing  that  a vacancy  should  be 
filled  ’by  a majority  vote  of  all 
the  members  elected,’  The  number 
of  members  elected  to  said  council 
•was  12,  of  whioh  7 are  required  for 
a majority.  If  a majority  of  a 
quorum,  or  of  the  number  then  con- 
stituting the  council  after  one  or 
more  had  died  or  resigned,  had  been 
intended,  the  Legislature  would 
have  so  provided  by  saying  that  a 
majority  of  the  council  as  then  con- 
stituted, or  a majority  of  a quorum, 
as  might  be  Intended,  should  fill 
the  vacancy,  Pollasky  v,  Schmid,  128 
Mich,  699,  87  N.W.  1030,  55  L.R.A. 

614,  92  Aru  St.  Hep,  560,  Is  a case 
exactly  In  point,  where  the  Supreme 


and 
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Court  of  Michigan  holds  that  ' the  num- 
ber of  votes  necessary  to  pass  an  or- 
dinance over  a veto,  under  a statute 
providing  that  it  shall  be  two-thirds 
of  all  the  members  elected  to  the  coun- 
cil, must  be  based  on  the  total  number 
elected,  although  at  the  time  of  the 
vote  one  member  has  died  and  one  re- 
signed,' And  in  Pimental  V,  San 
Francisco,  21  Cal,  351,  the  act  pro- 
vided that  no  ordinance  should  be  pass- 
ed, 'unless  by  a majority  of  all  the 
members  elected  to  each  board,'  The 
board  of  assistant  aldermen  was  com- 
posed of  eight  members,  and  one  of 
the  eight  had  resigned,  and  four  of 
the  seven  remaining  had  voted  for  the 
ordinance,  and  the  court  held  that 
'the  ordinance  in  question,  there- 
fore, not  having  reoeived  the  vote 
of  a majority  of  all  the  members 
elected,  wets  never  passed.  It  was 
in  faot  rejected,  as  much  so  as  if 
every  member  had  cast  his  vote  against 
its  passage.  It  was,  therefore,  for 
all  purposes  an  absolute  nullity,' 

See, also,  McCracken  v,  San  Francisco, 

16  Cal,  591j  San  Francisco  v,  Hazen, 

5 Cal,  169," 


In  view  of  the  above  (authorities,  it  will  be 
seen  that,  where  a constitutional  provision  provides 
that  a. bill  must  be  passed  by  a majority  vote  of  the 
members  eleoted,  that  it  means  a majority  vote  of  all 
members  that  have  been  elected  to  the  body,  and  a sub- 
sequent vacancy  does  not,  in  any  way,  affect  the  number 
that  is  required  for  the  passage  of  such  a bill. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department 
that,  under  Section  27,  Article  III  of  the  Constitution 
of  Missouri,  1945,  that  a bill  to  be  finally  passed  by 
the  Legislature  must  be  voted  upon  favorably  by  a majority 
of  the  members  eleoted  to  each  house,  A subsequent  vacancy 
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in  either  house  does  not  change  the  number  of  votes 
necessary  to  constitute  the  majority*  There  were 
one  hundred  and  fifty  members  elected  to  the  House 
of  Representatives  of  the  62nd  General  Assembly,  and, 
therefore,  it  would  require  a favorable  vote  of  seventy- 
six  members  in  order  for  a bill  to  be  passed  by  such 
house*  The  fact  there  has  been  a vacancy  declared  in 
the  house  does  not,  in  any  way,  affect  such  requirement. 


Respectfully  submitted. 


ARTHUR  M.  O’KEEFE 
Assistant  Attorney  General 


APPROVED: 

J.  E.  TAYLOR 
Attorney  General 


AMO’Ktir 


TAXATION:  Non-profit  cemeteries'  income  from  money  loaned 

is  taxable. 


Honorable  Cecil  T.  Taylor 
House  of  Representatives 
Jefferson  City,  Missouri 

Dear  Mr.  Taylor: 

This  Department  is  in  receipt  of  your 
request  for  an  official  opinion,  which  reads  as  fol- 
lows : 


"I  am  enclosing  a letter  received 
from  the  treasurer  of  a cemetery 
association  in  my  County. 

"These  people  would  like  to  know, 
at  your  earliest  convenience,  wheth- 
er or  not  this  money  that  they  have 
in  the  treasury  can  be  loaned  on 
real  estate  and  the  yield  be  non- 
taxable  under  the  new  constitution 
and  the  intangible  law  recently  pass- 
ed and  set  up  in  House  Bill  868. 

Of  course  this  money  will  go  back 
into  the  cemetery  fund  which,  as  they 
state,  is  a non-profit  organization. 

I would  appreciate  it  if  you  will 
mail  this  ruling  directly  to  me." 

Section  6,  Article  X of  the  Constitution  of 
Missouri,  1945,  provides,  in  part,  as  follows: 

"All  property,  real  and  personal, 
of  the  state,  counties  and  other 
political  subdivisions,  and  non- 
profit cemeteries,  shall  be  exempt 
from  taxation;  * * *". 

House  Bill  #471,  passed  by  the  63rd  General 
Assembly,  and  approved  by  the  Governor,  provides,  in  part. 
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as  follows: 

"The  following  subjects  shall  be 
exempt  from  taxation  for  state, 
county  or  local  purposes:  * * * 
**************** 

Fourth,  non-profit  cemeteries; 

* * * » 

The  identical  question  presented  in  your  re- 
quest was  before  the  Supreme  Court  of  Missouri  in 
State  ex  rel.  Mount  Mora  Cemetery  Association  vs. 
Casey,  210  Mo.  235.  Under  the  facts  in  that  case, 
taxes  had  been  assessed  "against  the  personal  proper- 
ty of  the  association,  amounting  in  value  to  at  least 
$120,000,  as  found  by  the  assessor  of  the  city  of  St. 
Joseph,  which  has  been  invested  and  used  by  the  asso- 
ciation as  its  capital,  and  not  for  cemetery  purposes. 

The  court,  through  Judge  Burgess,  held: 

"It  is  quite  clear  that,  under 
section  6 of  article  10  of  the 
Constitution,  and  section  9 of 
relator's  charter,  all  of  the 
land  held  by  it  for  cemetery 
purposes  is  exempt  from  taxa- 
tion for  general  purposes , but 
does  it  necessarily  follow  that 
its  personal  property  and  moneys 
on  hand  acquired  from  the  sale 
of  lots  are  also  exempt  from  taxa- 
tion? As  a rule,  all  property 
is  subject  to  taxation,  and, 
therefore,  laws  exempting  proper- 
ty from  taxation  are  to  be  strict- 
ly construed,  and  the  right  of  ex- 
emption established  beyond  a reason- 
able doubt.  (Fitterer  v.  Crawford, 

157  Mo.  51).  An  exemption  from 
taxation  exists  only  where  it  is 
expressed  in  explicit  terms,  and  it 
cannot  be  extended  beyond  the  plain 
meaning  of  these  limits.  (State 
v.  Wilson,  52  Md.  638.) 
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"In  Rosedale  Cemetery  Association 
v.  Linden  Township,  63  Atl.  904, 
it  is  held,  under  'an  act  to  autho- 
rize the  incorporation  of  rural 
cemetery  associations,  and  regulate 
cemeteries,'  which  provides  that 
'the  cemetery  lands  and  property 
of  any  association  formed  pursuant 
to  this  act  or  otherwise  incorporated, 
as  well  as  bonds  and  mortgages  given 
to  secure  the  purchase  money  of  such 
cemetery  lands,  shall  be  exempt  from 
all  public  taxes,'  that  the  personal 
property  of  such  cemetery  associations, 
consisting  of  horses,  hearses,  carriages, 
agricultural  implements,  tools,  and 
other  articles  used  exclusively  in 
and  about  their  cemeteries  and  for 
burials  in  their  cemeteries,  are  sub- 
ject to  taxation.  The  court  said: 

'The  prosecutors  insist  that  the 
word  "property,"  as  used  in  the 
eighth  section  supra,  means  per- 
sonal property.  All  exemptions  from 
general  taxation  are  to  be  consider- 
ed strictly;  the  resolution,  in  case 
of  doubt,  being  in  favor  of  the  rule 
which  subjects  all  property  to  a just 
share  of  the  public  burdens.  * * * * 
****************** 

It  is  in  accordance  with  the  common 
wish  of  mankind  that  the  places  where 
the  dead  are  buried  should  be  pro- 
tected and  preserved  against  the  in- 
terference of  possible  sales  for  un- 
paid taxes,  or  under  execution  for 
debts,  and  be  kept  free  from  all 
molestation  or  desecration.  These 
legislative  exemptions  of  cemetery 
property  are  the  expression  of  that 
wish.  But  it  is  not  perceived  how 
that  wish  is  made  effectual  by  ex- 
emption from  taxation  property  not 
used  for  burial  places  that  has  no 
associations  connected  with  it,  and 
may  be  disposed  of  by  the  association 
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at  any  time,  to  any  person  for 
any  purpose .*********." 


In  view  of  the  above  case,  and  for  the  reasons 
advanced  therein,  it  is  believed  that  income  from  money 
loaned  by  a non-profit  cemetery  is  taxable. 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  Depart- 
ment that  income  from  money  loaned  by  a non-profit 
cemetery  is  not  exempt  from  taxation  under  Section  6 , 
Article  X of  the  Constitution  of  Missouri,  1945,  and 
House  Bill  #471. 

Respectfully  submitted, 


ARTHUR  M.  O'KEEFE 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


AMO' K: ir 


TAXATION:  The  provisions  of  House  Committee  Substitute 

for  House  Bill  784,  passed  by  the  63rd  General 
ROADS  AND  BRIDGES:  Assembly  and  approved  by  the  Governor,  does 

not  take  away  from  the  special  road  district 
the  money  now  in  the  treasury  of  such  road 
district,  and  require  it  to  be  paid  into  the 
county  treasury. 

May  17,  194  6 


s/n 

Honorable  Cecil  T.  Taylor 
House  of  Representatives 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Taylor: 

This  will  acknowledge  receipt  of  your  letter  of  recent 
date,  requesting  an  opinion  of  this  department,  as  follows: 

’’May  I have  your  official  opinion  on  the  fol- 
lowing question: 

"Does  House  Bill  No.  784,  recently  enacted  by 
the  Legislature,  take  away  from  special  road 
districts  the  money  now  in  the  treasury  of 
such  road  districts  and  require  It  to  be  paid 
Into  the  county  treasury?" 

Section  3527,  page  2,  of  House  Committee  Substitute  for 
House  Bill  784,  provides  that  the  county  court  In  counties 
not  adopting  an  alternative  form  of  government  and  the  proper 
administrative  body  in  counties  adopting  an  alternative  form 
of  government,  "In  their  discretion  may  levy  an  additional 
tax".  Section  8529,  page  3,  of  House  Committee  Substitute 
for  House  Bill  784,  provides  for  the  election  for  the  purpose 
of  voting  the  additional  tax  levy.  Section  8531,  page  4,  of 
House  Committee  Substitute  for  House  Bill  784,  provides  that 
if  a majority  of  the  qualified  voters  voting  at  such  election 
shall  have  voted  for  such  additional  tax,  it  shall  be  the 
duty  of  the  county  court  to  make  the  levy. 

Prom  the  above  provisions  of  House  Committee  Substitute 
for  House  Bill  784,  It  is  clear  that  the  bill  provides  for  a 
future  tax*  None  of  the  provisions  of  the  bill  refer  to  any 
tax  other  than  this  special  additional  tax  which  will  have  to 
be  voted  upon  by  the  people  and  levied  by  the  county  court 
before  any  money  could  be  collected  under  the  provisions  of 
this  bill. 

Section  8527,  page  2,  lines  eleven  to  twenty-two,  pro- 
vides as  follows: 

other  purpose  whatever;  provided, 
however,  that  all  that  part  or  portion  of 
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sald  tax  which  shall  arise  from  and  he  col- 
lected and  paid  upon  any  property  lyirig  and 
being  within  any  special  road  district  shall 
be  paid  into  the  county  treasury  and  four- 
fifths  of  such  part  or  portion  of  said  tax 
so  arising  from  and  collected  and  paid  upon 
any  property  lying  and  being  within  any  such 
special  road  district  shall  be  placed  to  the 
credit  of  such  special  road  district  from 
which  it  arose  and  rfhall  be  paid  out  to  suoh 
special  road  district  upon  warrants  of  the  v 
county  court,  in  favor  of  tlie  commissioners 
or  treasurer  of  the  district  as  the  case  may 
be;  Provided  further,  that  the  part  of  said 
special  road  * * (Underscoring  ours) 

In  line  twelve  of  Section  8527,  on. page  2 of  the  bill 
the  words  "said  tax"  appear.  The  "said  tax"  could,  we  think, 
refer  to  no  other  tax  except  the  additional  tax  provided  for  in 
the  prior  portion  of  Section  8527,  The  proviso,  above  quoted, 
requires  that  the  additional  tax,  provided  for  in  this  section, 
shall  be  paid  into  the  county  treasury.  Since  the  provision 
for  paying  the  tax  Into  the  county  treasury  Is  applicable  only 
to  the  "said  tax",  and  the  "said  tax"  refers  to  the  special 
additional  levy  provided  for  in  House  Committee  Substitute  for 
House  Bill  784,  which  tax  could  not  be  collected  until  it  was 
voted  and  levied  under  the  provisions  of  the  bill,  we  are  of 
the  opinion  that  House  CommJfttee  Substitute  for  House  Bill  784 
does  not  affect  any  money  which  has  been  collected  by  reason 
of  a former  tax  levy. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that 
House  Committee  Substitute  for  House  bill  784,  does  not  take 
away  from  the  special  road  district  the  money  now  in  the 
treasury  of  such  road  district,  and  require  it  to  be paid 
into  the  county  treasury. 

Respectfully  submitted. 


APPROVED: 


SMITH  N.  CHOVvE,  JR. 

Assistant  Attorney  General 


J.  E.  TAYLOR 

Attorney  General 
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GENERAL  A&SEMBLL'i 
LEGISLATOR : ' 


E epr a s ent at i v e employed  by  Director  of  Seven 
on  a per  diem  and  mileage  basis  vaeates  his  I 
office  as  Representative. 


October  11,  1940 


Honorable  Ceoil  T.  Taylor 
County  Representative 
Uhelbyvlllo,,  Missouri 


Dear  Sir: 


Reference  Is  made  to  your  letter  of  recent  date,  re- 
questing an  opinion  of  this  department,  and  reading  as  fol- 
lows: 

,(I  „ould  like  to  have  your  official  opin- 
ion ua  to  whether  or  not  the  Director  of 
Revenue  of  Missouri  cun  hire  or  employ  a 
county  representative  in  the  General 
Assembly  on  a per  diem  and  mileage  basis 
to  act  as  appraiser  for  the  Jtute  of  Mis- 
souri for  the  purpose  of  determining  the, 
amount  of  state  inheritance  tax  due  the 
-state. u • 

i 

.article  ill,  Ceotion  12,  of  the  Constitution  provides 
as  follows:,- 

"No  person  holding  any  lucrative  office 
or  employment  under  the  United  States, 
this  state  or  any  municipality  thereof 
shall  hold  the  office  of  senator  or  repre- 
sentative. WhenMany  aenutofr  or  representa- 
tive accepts  any  office  or  employment  under 
tiie  United  Ut&tes,  this  state  or  any  mu- 
nicipality thereof,  his  office  shall  there- 
by be  vacated  and  he  shall  thereafter  per- 
form no  duty  and  receive  no  salary  as 
senator  or  representative.  During  the  , 
term  for  which  he  was  elected  no  senator 
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or  representative  3hall  accept  any  ap- 
pointive office  or-  employment  under  this 
state  which  is  created  or  the  emoluments 

of  which  are  increased  during  such  term. 

•>  ; v;  * a 


It  is  clear  that  anyone  who  is  hired  'by  the  Director  of 
Revenue  of  the  state,  and  who  receives  pay  or  compensation 
.from  the  Ctuto  of  Missouri , is  either  an  officer  or  an  em- 
ployee of  the  state. 


Article  a 1"V , o action  Id,  of  the  Constitution  of  1875 
provided  as  follows: 


"Any  public  officer  or  employee  of  this 
State  or  of  any  political  subdivision 
thereof  who  shall,  by  virtue  of  said  of- 
fice or  employment,  have  the  right  to 
name  or  appoint  any  person  to  render  ser- 
vice to  the  State  or  to  any  political  sub- 
division thereof,  and  who  shall  name  or 
appoint  to  such  service  any  relative  with- 
in the  fourth  degree,  either  by  consan- 
guinity or  affinity,  shall  thereby  forfeit 
his  or  her  office  or  employment ,u 


In  the  case  of  state  ex  inf.  M or man  v.  bills,  28  s 
(2d)  563,  this  provision  was  held  to  be  self -enforcing. 
Supreme  Court  of  Missouri  said,  1.  e.  365-366: 


"The  general  rule  is  thus  stated  in  12  C.  J. 
p.  729 : 


rt,It  is  within  the  power  of  those  who 
adopt  a constitution  to  make  some  of  its 
provisions  self-executing,  with  the  objoot 
of  putting  it  beyond  the  power  of  the  leg- 
islature to  render  such  provisions  nugatory 
by  refusing  to  pass  laws  to  carry  them  in- 
to effect.  •'  * * . 


!i ‘Constitutional  provisions  are  self-execut- 
ing when  there  is  a manifest  intention  that 
they  should  go  into  immediate  effect , and 
no  ancillary  legislation  is  necessary  to  the 
enjoyment  of  a right  given,  or  the  enforce- 
ment of  a duty  imposed.* 

"And  further,  iJuge  730: 
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!f*A  constitutional  provision  designed  to 
remove  an  existing  mischief  should  never 
be  construed  us  dependent  for  its  effi- 
ciency and  operation  on  trie  legislative 

will. ’ 


” * * v ’Indeed,  the  clause  under  discus- 
sion merely  expresses  a status  which  will 
instantly  result  from  the  election  re- 
quired to  be  held,  .statutory  language 
would  bo  impotent  to  add  aught  to  the  Con- 
stitution’s expression  of  this  resulting 
status,  and  so  the  olause  is  self- execut- 
ing, It  is  a provision  complete  in  itself, 
and  needs  no  legislation  to  .put  it  in 
force.’  That  language  aptly  applies  to 
this  case. 

'’’.auction  Id  provides  that  any  official 
violating  its  provision,  ’ * * shall 

thereby  forfeit,  his  * office  employ- 
ment . ’ 

♦’lie  forfeits  by  the  act  forbidden,  and 
therefore  his  act  results  in  & status. 

Doe,  also,  Dtate  ox  rel.  v,  Dheppard, '192 
mo , loo,  c r t . 511,  91  o . v ? [•  / * 1 1 

Dince  it  is  provided  in  section  IS  of  article  III  of 
the  present  Constitution  that  the  office  of  a senator  or 
representative  who  accepts  any  office  or  employment  under 
this  state  shall  thereby  be  vacated,  and  lie  shall  thereafter 
perform  no  duty  and  receive  no  salary  as  senator ' or  repre- 
sentative, to  holding  in  the  case  of  State  ex  inf.  v,  dills, 
cited  above j is  applicable,  k status  results  when  a senator 
or  representative  does  accept  any  office  or  employment  under 
this  state,  and  the  section  must  be  held  self-enforcing. 

The  fact  that  the  employment  may  be  only  occasional  would 
not  affect  this  status,  as  the  office  is  vacated  immediately 
upon  the  acceptance  of • an  office  or  employment  under  this 
state. 


UQKOLCalQl) 

It  is  the  conclusion  of  this  department  that  a repre- 
sentative who  is  employed  by  the  Director  of  Revenue  of 
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Respectfully  submitted , 


APPROVED: 

3 . Jfi  * TAYLOR  “ 
Attorney  General 

CB3:l;fi{ 


0.  ji*  ^ BUisiWii,  Or. 
nosistant  Attorney  General 
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BLIND  PENSION : In  Re  s Board  of  Managers  of  School  for  the  Blind 

unauthorized  to  pay  expenses  of  teachers 
for  travel  to  School  for  Instruction. 


April  17,  1946 


Missouri  School  for  the  Blind 
3815  Magnolia 
St.  Louis,  Missouri 

At  tention:  Mr  * Robert  II.  Thompson,  Superintendent 


FILED 
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Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for 
an  opinion  of  this  department.  For  sake  of  brevity  we  are 
restating  your  request.  You  state  that  the  Board  of  Managers 
of  the  Missouri  School  for  the  Blind  consider  it  highly  essen- 
tial that  some  twelve  teachers,  employed  by  said  school,  att- 
end this  summer,  the  American  Association  of  Instructors  of 
the  Blind  Meeting  in  Watertown,  Massachusetts,  That  since  the 
salaries  of  said  teachers  are  much  lower  in  comparison  with 
the  average  salary  of  teachers  similarly  employed  in  the 
nation,  said  Board  does  not  feel  the  teachers  should  be  asked 
to  bear  the  cost  of  this  trip.  You  estimate  that  the  cost 
per  capita  for  tho  trip  will  amount  to  about  seventy-five 
dollars  ($75.00)  per  teacher  and  you  inquire  if  the  Missouri 
School  for  the  Blind  can  legally  pay  said  costs  out  of  its 
"operation  fund"  appropriated  by  the  General  Assembly  for 
travel. 

One  of  the  cardinal  rules  of  statutory  construction  is 
to  determine  the  legislative  intent.  (See  Artophone  Corpor- 
ation v.  Coale,  133  0.  IV.  (2d)  343,  345  Mo.  344.) 

Said  Board  of  Managers,  being  merely  a creature  of  stat- 
ute, is  vested  only  with  such  power  as  may  be  granted  by  statute 
and  the.  necessary  implied  powers  to  carry  out  those  powers  ex- 
pressly granted.  In  Morris  v,  Farr,  114  S.  W.  (2d)  962,  l.c. 
964,  342  Mo.  179,  the  court,  in  Iding  that  a'  County  Court 
being  a creature  of  statute,  hai  nly  such  powers  as  are  grant- 
ed by  statute  and  when  said  cow  axceods  such  authority  such 
acts  are  void,  said: 

"(3)  In  Sturgeon  v.  Hampton,  88  Mo,  205, 
at  page  215,  the  rule  was  early  announced 
which  has  been  generally  recognised  in  this 
state  as  follows:  'The  county  courts  are  not 
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the  general  agents  of  the  counties  or 
of  the  state.  Their  powers  are  limited 
and  defined  by  law.  These  statutes  con- 
stitute their  Warrant  of  attorney.  When- 
ever they  step  outside  of  and  beyond  this 
statutory  authority  their  acts  are  void.’ 

The  court  goes  on  to  say  that  it  should 
go  far  to  uphold  the  acts  of  the  county 
court  when  they  are  merely  irregular,  but 
such  acts  are  not  lrregularitie  and  are 
. void  when  made  without  any  warrant  or 
authority  in  law.” 

Also  in  State  v*  Wymore,  132  S.  W.  (2d)  979,  l.c.  987,  988, 
345  Mo,  169,  the  court  said: 

”•}(•  « #in  this  situation  the  rule  is  stated 
as  follows! 

” »The  duties  of  a public  office  include 
those  lying  fairly  within  its  scope,  those 
essential  to  the  accomplishment  of  the 
main  purpose  for  which  the  office  was 
created,  and  those  which,  although  incid- 
ental and  collateral,  serve  to  promote 
the  accomplishment  of  the  principal  purp- 
oses.^ 46  C • J . Sec.  30 1,  p,  1035. 

"’The  rule  respecting  such  powers  is,  that 
in  addition  to  the  powers  expressly  given 
by  statute  to  an  officer  or  a board  of 
officers,  he  or  it  has,  by  implication, 
such  additional  powers,  as  are  necessary 
for  the  due  and  efficient  exercise  of  the 
powers  expressly  granted,  or  as  may  be 
fairly  implied  from  the  statute  granting 
the  express  powers •’  Throop’s  Public 
Officers,  Sec.  542,  p.  515." 

Therefore,  unless  the  statutes  authorize  said  Board  of  Manag- 
ers of  said  school  to  send  such  teachers  to  this  meeting  for 
Instruction,  in  order  to  better  qualify  them  to  teach,  no  approp- 
riation can  be  used  to  defray  such  expense.  This  is  true  for 
the  reason  it  is  well  established  that  the  General  Assembly  cannot 
legislate  by  an  appropriation  act.  In  State  v.  Thompson,  289 
S.  W.  338,  l,c.  341,  316  Mo.  272,  the  Court  said* 

# ttfhat  the  Legislature  has  the  right 
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by  general  statute  to  fix  salaries  is  be-  v 

yond  question,  but  has  it  the  right  to  do 
so  by  means  of  an  appropriation  act?  We 
think  not, 

"As  has  been  observed  in  well-reasoned  cas- 
es, if  the  practice  of  incorporating  legis- 
lation of  general  character  in  an  approp- 
riation bill  should  be  allowed,  then  all 
sorts  of  ill  conceived,  questionable,  if 
. not  vicious,  legislation  could  be  proposed 
with  the  threat,  too,  that,  if  not  assent- 
ed to  and  passed,  the  appropriations  would 
be  defeated.  The  possibilities  of  such 
legislation  and  this  court1 s condemnation 
thereof  are  well  illustrated  in  the  case 
of  State  ex  rel,  Toler ton  v,  Gordon,  236 
Mo,  142,  139  3,  W,  403,  as  well  as  the 
following  cases  from  other  states z State 
ex  rel,  v,  Carr,  129  Ind.  44,  28  N.  3. 

88,  13  L.  R.  A,  177,  28  Am,  St.  Rep. 

163;  Com  v,  Gregg,  161  Pa,  582,  29  A.  297. 

"Our  Constitution  (section  28,  art.  4)  is 
the  one  certain  safeguard  against  such 
distracting  possibilities  and  should  be 
strictly  followed,*  * *" 

An  examination  of  the  statutes  disclose  that  under  Section 
10845,  R.  3.  Mo.  1939,  the  Missouri  School  for  the  Blind  is 
established  as  an  educational  institution  for  the  State  of 
Missouri,  That  under  Section  10846,  R.  3.  Mo.  1939,  it  provides 
for  the  creation  of  a Board  of  Managers  to  govern  the  school, 
said  Board  to  be  appointed  by  the  Governor  with  the  consent  of 
the  Senate.  Under  Section  10847,  R.  S.  Mo.  1939,  it  authorizes 
said  Board  of  Managers  to  elect  a superintendent,  teachers  and 
officers  for  said  school  for  the  Blind,  fix  their  term  of  office 
and  fix  the  amount  of  compensation  for  services  rendered.  Further- 
more Section  10864,  R.  S,  Mo.  1939,  vests  in  said  Board  of  Manag- 
ers the  care  and  control  of  all  property  owned  by  said  school 
and  also  vests  the  title  in  said  property  in  said  Board  of  Man- 
agers. Section  10864,  supra,  further  provides  that  said  Board  of 
Managers  shall  not  dispose  of  any  real  estate  belonging  to  the 
school  without  an  act  of  the  Legislature. 

We  are  unable  to  find  any  statute  giving  said  Board  of  Man- 
agers express  authority  to  incur  the  expense  contemplated  in  your 
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request.  There  is  no  question  but  that  such  instruction  would  be 
highly  beneficial,  but,  under  tho  foregoing  statutory  provisions 
creating  said  school,  vesting  certain  authority  in  the  Board  of 
Managers,  we  think  it  was  not  the  Intention  of  the  Legislature 
that  state  funds  should  be  expended  by  said  Board  of  Managers 
for  the  purpose  of  training  teachers  employed  by  said  Missouri 
School  for  the  Blind,  Said  Board  has  authority  to  employ  qual- 
ified teachers,  also  authority  to  fix  their  qualifications  for 
employment  and  are  not  limited  in  any  manner  as  to  the  amount 
of  compensation  they  shall  pay  the  teachers  other  than  by  the 
appropriation  act,  but  certainly  said  Board  has  no  authority 
to  pay  for  such  expenses  in  order  that  the  teachers  can  better 
qualify  for  the  position  they  now  hold.  If  that  was  the  Legis- 
lative intent  it  would  have  been  an  easy  matter  to  have  included 
such  provision  in  clear  and  convincing  terms  in  the  statute. 

In  view  of  the  fact  that  the  Board  of  Managers  are  not 
authorized,  under  tho  statute,  to  send  these  teachers  to  this 
conference  we  consider  it  unnecessary  to  construe  the  approp- 
riation to  said  School  for  the  Blind  as  found  in  Bouse  Bill  561, 
which  is  somewhat  ambiguous  as  to  tho  provision  relative  to 
travel, 

GOBCLD'SZQH 


Therefore,  it  is  the  opinion  of  this  department  that  the 
Board  of  Managers  of  the  Missouri  ochool  for  tho  Blind,  being  a 
creature  of  statute  and  not  being  vested  with  such  authority  to 
send  teachers,  employed  by  said  school  to  said  mooting  for  inst- 
ruction, that  suoh  expense  cannot  be  incurred  by  said  Board  and 
paid  out  of  appropriation  under  "OPERATION” , as  contained  in 
House  Bill  361,  passed  by  the  65rd  General  Assembly, 


Respectfully  submitted. 


APPROVED i 


AUBRLY  R.  HALttHiTT , JR, 
Assistant  Att.ornoy  General 


J,  A.  TAYLOR  . 
Attorney  General 
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TAXATION  AND  ftEVE^UE : Real  property  owned  .lay  religious  organization 

not  exempt  from  taxation  when  not  used  ex- 
clusively for  religious  purposes. 


October  17,  1946 


Honorable  William  S.  Thompson 
Prosecuting  Attorney 
Mercer  County 
Princeton,  Missouri 


FILED  NO.  89 
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Dear  Slri 


Reference  is  made  to  your  letter  of  recent  date,  re- 
questing an  official  opinion  of  this  office,  and  reading  as 
follows  1 


"Will  you  please  give  me  your  opinion  as 
to  whether  or  not  certain  church  property 
hereinafter  described  Is  subject  to  assess- 
ment for  taxation  purposes. 

"The  facts  are  as  follows:  the  Methodist 
Church  of  Mercer,  Missouri,  disbanded  their 
organization  as  such  some  years  ago.  At 
that  time  the  Church  owned  the  church  build- 
ing and  a parsonage.  Later  the  church  build- 
ing was  sold  and  the  parsonage  was  rented 
and  the  rent  money  for  the  parsonage  was 
turned  over  to  the  Epworth  Church,  which  Is 
a Methodist  Church  out  in  the  country  from 
Mercer.  Five  years  back  taxes  are  now  due 
on  the  parsonage  and  the  parsonage  Is  adver- 
tised to  sell  for  taxes. 

"In  your  opinion  would  this  sale  of  the  par- 
sonage for  taxes  be  a legal  sale?" 

Although  you  have  not  specifically  so  stated  It  to  be  a 
fact,  we  have  in  this  opinion  assumed  that  all  of  the  assess- 
ments upon  which  the  taxes  have  been  levied  and  which  are  now 
delinquent  were  made  subsequent  to  the  time  the  parsonage  was 
converted  to  income-producing  rental  property.  We  have  also 
assumed  that  there  is  no  question  as  to  the  regularity  of  the 
assessments  and  the  publication  of  notice  of  sale,  and  that 
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all  statutory  requisites  have  been  met  by  the  various  offi- 
cials and  other  taxing  authorities. 

Section  6 of  Article  X of  the  Constitution  of  I875  read 
as  followst 

”The  property,  real  and  personal#  of  the 
State#  counties  and  other  municipal  corpo- 
rations# and  cemeteries#  shall  be  exempt 
from  taxation,  lots  in  incorporated  cities 
or  towns#  or  within  one  mile  of  the  limits 
of  any  such  city  or  town#  to  the  extent  of 
one  acre#  and  lots  one  mile  or  more  dis- 
tant from  such  cities  or  towns#  to  the  ex- 
tent of  five  acres#  with  the  buildings 
thereon#  may  be  exempted  from  taxation# 
when  the  same  are  used  exclusively  for  re- 
liglouT  worship,  for  schools,  or  for  pur- 
poses purely  charitable,  also,  such  prop- 
erty# real  or  personal#  as  may  be  used 
exclusively  fop  agricultural  or  horticul- 
tural societies*  Provided,  that  such  ex- 
emptions shall  be  only  by  general  law*” 

(Emphasis  ours,) 

*. 

Pursuant  to  the  constitutional  authority  embodied  in  the 
provision  quoted#  Section  10937#  R.  S*  Mo.  1939#  was  in  effect 
during  the  period  of  time  Involved  in  the  assessments  now 
under  consideration.  This  section  reads#  In  part#  as  follows* 

”The  following  subjects  are  exempt  from 
taxation*  * * * sixth#  lots  In  incorpo- 
rated cities  or-towns#  or  within  one  mile 
of  the  limits  of  any  such  city  or  town,  to 
the  extent  of  one  acre#  and  lots  one  mile 
or  more  distant  from  such  cities  or  towns# 
to  the  extent  of  five  acres#  with  the  build- 
ings thereon#  when  the  same  are  used  exclu- 
sively for  relii&dua  Irogfaip '*  * * iHali  be 
exempted  from  tSE&tion  for  state#  -county  or 
local  purposes.”  (Emphasis  ours*) 

The  question#  then#  is  whether  or  not  the  conversion  of 
the  parsonage  to  income-producing  rental  property  had  the  ef- 
fect of  destroying  the  exclusive  use  of  such  property  for  re- 
ligious purposes,  If  this  action  had  such  effect#  then#  in 
accordance  with  the  terms  of  the  exempting  constitutional  and 
statutory  provisions#  the  exemption  no  longer  extended  to  such 
property. 
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We  believe  that  the  opinion  in  State  ex  rel,  v.  Y.M.C.A.# 
259  Mo.  233,  is  decisive  of  the  instant  matter*  The  St.  Louis 
Y.M.C.A.  was  a religious  and  educational  association.  In  such 
capacity  it  owned  certain  real  property  located  in  the  City  of 
St.  Louis,  of  which  some  fifteen  per  cent  of  the  total  area 
had  been  converted  to  income-producing  rental  property.  The 
contention  was  made  by  the  religious  and  educational  organiza- 
tion that#  in  view  of  the  fact  that  such  income  as  was  pro- 
duced under  the  rental  agreement  was  used  exclusively  for  the 
purposes  of  the  organization,  its  real  property  had  not  lost 
its  exemption  from  taxation.  A decree  of  the  circuit  court 
had  upheld  the  right  of  the  state  and  city  to  levy  and  col* 
ieet  general  real  estate  taxes  upon  the  real  property  in  the 
circumstances  outlined#  and  the  Y.M.C.A*  had  appealed. 

In  affirming  the  decree  of  the  circuit  court  and  holding 
that  the  property  was  subject  to  taxation#  the  court  said, 

1.  c,  237* 

"Two  of  the  oases  cited  by  respondent 
(Taylor  v.  Labeaume#  17  Mo.  3jo|  and  bit- 
terer v.  Crawford,  157  Mo,  51;  furnish 
very  strong  support  for  the  decree  of  the 
circuit  court.  The  ruling  in  the  bitterer 
case  (157  Mo.  51)  is  a construction  of  our 
present  Constitution  and  statute#  and  holds 
that  a building  owned  by  a Masonic  lodge, 
on  account  of  the  charitable  designs  and 

traotices  of  such  lodge#  is  exempt  from 
axatlon#  so  long  as  it  is  used  exclusively 
for  such  lodge  purposes#  but  when  two  of 
the  floors  of  such  building  are  rented  for 
commercial  purposes  then  the  entire  building 
becomes  subject  to  taxation.  In  deciding 
that  case  it  was  said!  'There  Is  a very 
material  difference  between  the  "use  of  a 
building  exclusively  for  purely  charitable 
purposes,1  and  renting  it  out#  and  then  ap- 
plying the  proceeds  arising  therefrom  to 
such  purposes.  To  rent  out  a building  is 
not  to  use  it  within  the  meaning  of  the 
statute#  but  in  order  to  use  it#  it  must  be 
occupied  or  made  use  of.  Moreover#  by  leas- 
ing the  property  the  lodge  becomes  the  com- 
petitor of  all  persons  having  property  to 
rent  for  similar  purposes#  and  the  plain  and 
obvious  meaning  of  the  statute  is  that  such 
property  shall  not  be  exempt  from  taxation. *" 
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While  there  are  no  other  Missouri  cases  which  we  have 
been  able  to  find  which  have  decided  the  precise  point  with 
respect  to  the  real  property  of  religious  organisations 
Which  has  been  converted  to  income-producing  rental  property, 
yet  there  are  a great  many  construing  similar  exemption  pro- 
visions relative  to  educational  and  charitable  organisations, 
m this  regard,  your  attention  is  directed  to  t,  W.  0.  A,  v. 
Baumann,  130  S.  W*  (2d)  499,  and  cases  cited  therein*  m 
each  of  these  cases  a similar  conclusion  was  reached  to  that 
arrived  at  in  the  Y,M,C*A.  case  from  which  the  excerpt  is 
cited  supra* 

The  last  expression  of  the  Supreme  Court  of  Missouri  is 
found  in  Evangelical  Lutheran  Synod,  etc*  v.  Hoehn,  196  8.  W* 
(2d)  134  (not  yet  reported  in  State  Reports),  1.  c.  143* 

"The  prerequisites  to  tax  exemption  were* 

(1)  the  use  of  the  land  itself,  not  merely 
its  usufruct,  for  those  exclusive  purposes* 

(2)  the  owner  must  be  dedicated  to  those 
purposes.  To  that  extent  the  ownership 
characterised  the  use.  It  the  first  were 
nottrue,  ;a  prober _ religious.-  or  'cESrit'aIXe 
'aiiliJfu.ti'&h  could  have';  claimed^  t^Tif^ap- 
i?lo5  if T 1 ;for.- 'iriS^Sice,  its  reST  estlW^a 
merely  >enfeT3ul^nH'J,^ii",CTren^aIs’  devofST" 
to_lt$  objectives— which  is  not  the  law. 

* ^ *■'  (Emphasis'  ours.)  ; ip 


CONCLUSION 


In  the  premises,  we  are  of  the  conclusion  that  real  prop- 
erty owned  by  a religious  organisation  which  is  converted  to 
income-producing  rental  property  Is  no  longer  used  exclusively 
for  religious  purposes,  even  though  the  income  derived  there- 
from is  devoted  to  such  purposes,  and  that  thereby  such  real 
property  loses  its  exemption  from  taxation. 

We  are  further  of  the  opinion  that,  upon  compliance  with 
the  proper  statutory  requisites  relative  to  assessment,  levy- 
ing of  rax,  publication  of  notice,  etc.,  such  real  property 
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may  be  sold  to  enforee  the  lien  of  the  state  for  such  taxes 
so  assessed  and  levied. 

Respectfully  submitted. 


WILL  P.  BERRY,  Jr. 
Assistant  Attorney  General 

APPROVED; 


J.  EV  TAYEGR 

Attorney  General 


BUILDING  AND  LOAN  Real  and.  tangible  personal  property  assessable 
ASSOCIATIONS;  by  county  assessor  under  House  Bill  469. 

CONSTITUTION;  State  alone  may  assess  intangible  personal 

property  under  Article  X,  Section  4c , Consti- 
tution 1945. 


February  1,  1946 


Honorable  Willard  S.  Tucker 
Assistant  irosocuting  Attorney 
Springfield,  Missouri 


Dear  Sir; 


General  Taylor  wishes  to  acknowledge  receipt  of 
your  recent  request  for  an  opinion  from  this  department, 
which  read3  as  follows; 

“The  repeal  of  Soction  10963  of 
Article  2,  Chapter  74,  R.  G,  Mo,  1939, 
has  presented  a problem  of  consider- 
able importance.  This  Section  provides 
the  moans  by  which  Building  and  Loan 
Associations  aro  taxed.  The  assessors 
in  fixing  the  tax  list  under  - this  Sec- 
tion  have  always  refrained  from  assess- 
ing the  personal  assets  of  the  Associa- 
tions, Nov;  that  the  Soction  has  boon 
repealed  by  House  Bill  469,  and  the  now 
lav, g is  silent  as  to  moans  by  which  those 
Associations  can  be  taxed,  our  Assessor 
dosiros  an  opinion  as  to  whether  or  not 
the  personal  assets  of  the  Associations 
aro  now  taxable. 


"As  this  is  a matter  of  general  import- 
ance throughout  the  Stato  wo  aro  sub- 
mitting the  ruestion  to  your  office  and 
will  appreciate  an  early  reply.” 

Under  the  new  Constitution  adopted  in  1945,  taxable 
property  is  divided  into  throe  classes.  Article  X,  Section 
4(a),  provides; 
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"All  taxable  property  shall  'bo  classified 
■ for  tax  purposes  as  follows : Cla  s 1, 
real  property ; Class  2,  tangible  personal 
property;  Class  3,  intangible  personal 
property,  fho  general  assembly,  by  general 
law,  may  provide  for  further  classification 
within  Classes  2 and  3,  based  solely  on  the 
nature  and.  characteristics  of  the  property, 
and  not  on  the  nature,  residence  or  business 
of  the  ov/nor , or  the.  amount  owned.  Nothing 
in  this  section  shall  prevent  the  taxing 
of  franchises,  privileges  or  incomes,  or 
the  lovying  of  excise  or  motor  vehicle 
license  taxes,  or  any  other  taxes  of  the 
same  or  different  typos," 

The  basis  of  assessment  of  tangible  roporty  is  pro- 
vided for  in  the  first  sentence  of  Article  X,- Ejection  4(b), 
which  section  states; 

"Property  in  Classes  1 and  2 and  subclasses 
of  Class  2,  shall  be  assessed  for  tax  pur- 
poses at  its  value  or  such  percentage  of 
its  value  as  may  bo  fixed  by  law  for  each 
class  and  for  each  subclass,  of  Class  2, 

Property  in  Class  5 and  its  subclasses  shall 
be  taxed  only  to  the  extent  authorized  and 
at  the  rate  fixed  by  law  for  each  class  and 
subclass,  and  the  tax  shall  be  based  on  the 
annual  yield  and  shall  not  exceed  eight  pox” 
cent  thereof," 

House  Bill  469,  referred  to  in  your  writing,  under- 
takes to  deal  only  with  property  of  Class  1 and  Class  2.  In 
the  explanation  sheet  of  House  Bill  469  it  is  stated  that 
"sections  and  parts  of  sections  dealing  with  intangible  property 
have  been  omitted."  Therefore,  Section  10963,  U,  S.  Mo,  1939, 
was  repealed  in  the  passage  of  House  Bill  469.  The  reason  for 
the  omission  of  sections  concerning  intangible  property  becomes 
apparent  from  a reading  of  Article  X,  Section  4(c),  Constitution 
of  Missouri,  1945,  which  provides; 

"All  taxes  on  property  in  ClJ-ass  3 and 
its  subclasses,  and  the  tax  undei’  any 
other  form  of  taxation  substituted  by 
the  general  assembly  for  the  tax  on 
baxlr  shares,  shall  bo  assessed,  levied 
and  collected  by  the  stato  and  ro turned 
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as  provided  by  law,  less  two  per  cent 
for  collection,  to  the  counties  and 
other  political  subdivisions  of  their 
origin,  in  proportion  to  the  respective 
local  rates  of  lovy,” 

Tho  assessment,  levying  and  collection  of  taxes  on 
intangible  personal  property  is  to  be  handled  by  tho  state  as 
provided  in  this  section  to  the  exclusion  of  county  assessors, 

Section  10963,  II,  S,  Mo*  1939,  referred  to  in  your 
letter,  provided  as  follows! 

"All  parties  holding  stock  or  shares 
as  owners  or  in  trust  in  any  building 
and  loan  association  in  this  state, 
on  which  no  loan  has  been  obtained 
from  such  association,  shall  be  re- 
quired to  give  a just  and  truo  list  of 
the  same  to  tho  assessor,  with  the 
actual  cash  value  of  each  share  on  the 
first  day  of  June  in  each  year,  and 
tho  tax  shall  be  loviod  upon  said  sharos, 
and  collected  from  such  holder  or  de- 
positor of  the  same,  as  taxes  on  other 
personal  property;  and  any  failure  on 
tho  part  of  such  owner,  holder  or  de- 
positor of  such  shares  shall  subject 
such  holder  to  tho  3amo  penalties  now 
provided  for  failure  to  give  to  the 
assessor  a truo  list  of  all  taxable 
property,  verified  by  affidavit,” 

Tho  taxable  property  encompassed  by  this  section  is 
stocks  and  bonds,  which  is  intangible  personal  property  of  Class 
3 and,  as  suoh,  assessable  only  by  the  state, 

Regarding  real  and  tangible  personal  property  of  in- 
corporations, Section  27  of  House  Dill  469,  provides: 

"The  real  and  tangible  personal  prop- 
erty of  all  corporations  operating  in 
any  county  in  the  State  of  Missouri  and 
in  the  City  of  St,  Louis,  and  subject 
to  assessment  by  county  or  township 
assessors,  shall  bo  assessed  and  taxed 
where  situated," 
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The  case  of  Lius  lor  v.  Homestead  Building  and  Loan 
Association  of  St,  Louis,  6G  S,  W.  (2d)  152,  1,  c,  154,  holds: 

"flow/  a building  and  loan  association, 
while  peculiar  in  its  features  and 
having  powers  and  functions  closely 
fixed  and  circumscribed  by  statute,  is 
nevertheless  a business  corporation," 

Therefore,  in  so  far  as  real  and  tangible  personal 
property  of  building  and  loan  associations  are  concerned,  the 
county  assessor  may  assess  them  as  other  corporations • 


Conclusion 

It  is  the  opinion  of  this  department  that  county 
assessors  are  authorized  under  House  Bill  469  to  assess  the 
real  and  tangible  personal  proporty  of  building  and  loan  asso- 
ciations , 


It  la  our  further  opinion  that  under  Article  X,  Lec- 
tion 4(c),  Constitution  of  Missouri,  19$5,  county  assessors  may 
not  assess  any  intangible  personal  proporty  whether  It  be  that 
of  building  and  loan  associations  or  otherwise. 


nos po c 1 f ully  s ubmi 1 1 od , 


J , MART  1 X'l  AIDERS  0 N 

Assistant  Attorney  General 


APPROVED* 


J,  d.  TAYLOR 
Attorney  General 
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■PUBLIC  SCHOOL  REPRESENT  SYSTEM:  . ) County  contributions  for  Super- 
CONSTITUTION : ) intendent  of  Schools  do  not 

) increase  Superintendent's  salary 
) so  as  to  contravene  Art.  VII, 

) Sec.  13,  Const,  of  Mo.  1945. 
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honorable  eaymond  f.  Vogbl 
•.as is tan t Bi»ococutin»-;.  itornoy 
v;apo  Girardeau  County 
Jacks  bn , Lis s our i 


Deari 
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J 

ho  hereby  acknowledge  receipt  of  your  request 
for  an  opinion,  v-iiioh  reads  as  follov  s: 

"The  Public  School  Retirement  Act 
which  bocamo  effective  'lupus  t 1, 

1945,  provides  amonf.  other  thinyfi 
that  any  County  0 upe r int endont  of 
Schools,  Assistant  County  Superin- 
tendent and  those  employed  by  tho 
County  Super intc-ndont  of  Schools 
upon  a full  time  basis  arc  covered 
by  tho  provisions  of  this'  act,  Tho 
fund  available  for  paying  out  retire- 
ment bonefits  is  provided  by  payments 
from  tho  salary  of  those  covered  by 
tho  act  and  by  contributions  from 
tho  employers  of  th.ee o persons,.  In 
• tho  caao  of  tho  County  buperintondont 
of  Schools  tho  employer  la  tho  County* 


"Article  7,  ■ Action  13  of  tho  Missouri 
Constitution  provides  that  tho  compen- 
sation of  tho  state,  county  and  munic- 
ipal officers  shall  not  bo  increased 
G urine;  tho  term  of  office . At  the 
time  tho  County  .9 upor in t undent  of 
Schools  of  Capo  Girardeau  County  enter- 


ed upon  his  term  of  office,  a f 
salary  was  set.  Inasmuch  as  fch 
but ion  made  by  tho  County  onuro 
benefit-  tho  i uporintondont  of  6 
tho  question  has  ar  .LS'JlI  V/.  i o the  r 


ixoc. 

o contr 
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chools 
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Public  School  Retirement  Act  insofar 
as  it  applies  to  tha  contribution  by 
tho  county  conti’avenes  Article  7, 

Section  13  of  the  Cons titution,” 

Tho  cl g tormina t i vo  part  of  your  request  is  that  part 
Which  states? 

" Inasmuch  as  tho  contribution  mado 
by  the  County  enures  to  benefit  tho 
Superintendent  of  Schools  4*  -x-  4*" 

In  other  words,  it  is  your  interpretation  that  thdt 
portion  of  tho  funds  contributed  to  tha  Public  School  Retire- 
ment System  by  the  county  in  behalf  of  the  Superintendent  of 
Schools,  amounts  to  an  increase  of  his  compensation  or  salary 
during  his  torn  of  office*  In  deciding  whether  or  not  such 
contribution  amounts  to  an  increase  in  compensation,  it  is 
necessary  to  discuss  a few  sections  of  House  Bill  151,  which 
is  the  Act  establishing  tho  Public  School  Retirement  System. 

Sub-section  1 of  Section  3 thereof,  provides  t 

"The  funds  required  for  the  operation 
of  the  retirement  system  'created  by 
this  Act  shall  come  from  contributions 
made  in  equal  amounts  by  members  of  the 
system  and  their  employers,  and  from 
such  interest  as  may  be  derived  frora 
the  investment  of  any  part  of  such 
contributions.  All  contributions  shall 
bo  transmitted  to  the  board  of  trustees 
•by  employers  in  such  manner  and  at  such 
times  as  the  board  by  rule  shall  require*" 

Applying  this  soction  to  the  present  situation,  one- 
half  of  tho  total  contribution  Is  paid  by  the  Superintendent  of 
Schools  and  the  other  half  by  the  county.  That  portion  of  the 
money  paid  in  by  the  member,,  the  Superintendent  of  Schools  In 
this  case,  is  to  bo  individually  accounted  for  by  virtue  of 
sub-section  17  of  Section  2 of  House  Bill  151,  which  provides : 

"The  board  of  trustees  shall  provide  for 
the  maintenance  of  an  Individual  account 
with  each  member,  setting  forth  such  data 
as  may  bo  necessary  for  a ready  determina- 
tion of  the  raember 1 s oarnln.qs  , contributions 
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and  interest  accumulations . It  shall 
also  collect  and  'keep  In  convenient 
form  such  data  as  shall  be  necessary 
for  the  preparation  of  the  required 
mortality  and  service  tables  and  for 
the  compilation  of  such  other  infor- 
mation as  shall  be  required  for  the 
valuation  of  the  system’s  assets  and 
liabilities (Underscoring  ours.) 

The  funds  collected  from  the  employer,  or  county 
in  this  case,  are  deposited  v/ith  tho  custodian  of  the  ays  tern 
along  with  the  member’s  contribution,  although  the  two  funds 
are  distinguishable  at  all  times,  hub-section  1 of  Boot ion 
4 of  House  Bill  151,  provides; 

’’All  funds  arising  from  the  operation 
of  this  Act  shall  belong  to  the  retire- 
ment system  herein  created  and  shall  be 
controlled  by  the  board  of  trustees  of 
that  system,  which  board  shall  provide 
for  the  collection  of  said  funds,  shall 
see  that  they  are  safely  preserved,  and 
shall  permit  their  disbursement  only  for 
the  purposes  herein  authorized.  All 
funds  when  collected  shall  be  deposited 
with  the  custodian.  Tho  said  funds  and 
all  other  f und s received  by  thd  rotire- 
ment  system  are  declared  and  shall  be 
deemed  to  be  the  monies  and  funds  of  the 
retirement  system  and  not  revenue  col- 
lected or  moneys  received  by  the  State 
. and  shall  not  be  commingled  with  State 
funds.”  (Underscoring  ours.) 

Tho  principal  reason  for  maintaining  individual 
accounts  for  members  is  to  reimburse  that  amount  to  him  in  the 
event  he  should  cease  being  a member  of  the  system  prior  to 
retirement.  In  that  respect  Subsections  3,  4 and  5 of  Section 
7 of  House  Bill  151,  provide: 

(5)” If  the  total  of  tho  retirement  allow- 
ances paid  to  an.  individual  before  his 
death  Is  less  than  Ills  accumulated  con- 
tributions at  the  time  of  his  retirement, 
the  difference  shall  be  paid  to  his  bene- 
ficiary or  to  his  estate,  if  thero  be  no 
beneficiary. 
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(i)"If  a member  dies  boforo  receiving  a 
retirement  allowance,  his  accumulated 
contributions  at  tho  time  of  his  death 
shall  bo  paid  to  his  beneficiary  or  to 
his  ostato,  if  there  bo  no  beneficiary. 

(5)” If  a member  coases  to  too  a public 
school  employee  as  herein  defined,  and 
certifies  to  the  board  of  trustees  that 
such  cessation  is  permanent  or  if  his 
membership  is  otherwise  terminated , ho 
shall  be  paid  his  accumulated  contribu- 
tions with  interest,  if  ho  has  contrib- 
uted for  more  than  five  years , If  he 
has  contributed  for  not  more  than  five 
years , ho  shall  be  paid  the  amount  he 
\ has  contributed,  without  interest,” 


You  will  note  that  only  the  amount  contributed  by  the 
member,  plus  interest  in  some  cases,  is  to  bo  reimbursed  to  the 
member  or  his  beneficiary > and  in  this  event  it  cannot  bo  said 
that  tho  county *s  contributions  enure  to  tho  benefit  of  the 
Superintendent  of  Schools  prior  to  his  retiromont. 


The. money  that  is  received  by  a member  of  tho  system 
after  his  retirement  is  termed  as  a ’'retirement  allowance”  and 
It  Is  in  the  nature  of  a pension,  which  is  distinguishable  from 
tho  compensation  which  ho  received  prior  to  retirement.  In 
the  absence  of  a'  determinative  case  in  I.Iiss our  1 concerning  the 
distinction  between  compensation  and  a pension,  wo  turn  to 
other  jurisdictions,  and  quote  from  the  caso  of  Dickey  v* 
Jackson,  181  la.  1155,  165  li*  W,  587,  1.  c.  539,  wherein  it  is 
stated  s 


The  words  ’pons ion’  and  1 compen- 
sation* are  not  synonymous  •* 

The  latter  is  ordinarily  a gratuity 
from  tho  government  or  some  of  its  sub- 
ordinate agencies,  in  recognition,  but 
not  in  payment,  for  past  services, 
though  v/hon  provided  as  part  of  a 
scheme-  of  employment  it  would  scorn  to 
Include  some  elements  of  a contractual 
character,  and  is  doubtloss  intended  to 
encourage  faithfulness  of  service.*  * 


Lincoln 


C one e r ning  the  t o rm 
v.  Stoff orismoyor,  134 


’’pons Ion,”  tho  case  of  City  of 
bob.  G13,  119  A.L.h.  914,  279 


ion  or  able  .Raymond  H,  Vogel 


J72,  1.  c.  275,  states 


11  * a fair  interpretation  and  defi- 

nition of  the  term  ’pension'  is  reflected 
by  tho  following  authorities,  as  sot  forth 
in  fords  and  Phrases: 


" »A  " pons  ion”  is  a stated  and  certain 
allowance  made  and  granted  by  the  govern- 
ment for  valuable  services  performed  in 
its  behalf.  It  is  a reward  for  contin- 
uous faithfulness  in  the  discharge  of 
public  duty,  and  is  a compensation  for 
the  hazard  of  the  employment , In  re 
ilocho,  141  App,  Div,  872,  126  N.Y.S.  760, 
768,’  3 ' ords  and  Phrases,  Oecond  dories, 

952, 


"’A  ‘'pension"  is  a bounty  springing  from 
tho  graciousness  and  appreciation  of  sover- 
eignty, It  may  bo  given  or  withhold  at 
the  pleasure  of  a sovereign  pov/er.  Because 
one  Is  placed  upon  a pension  roll  under  a 
valid  law  Is  no  reason  why  that  lav/  may  not 
be  repoalod-  and  the  pension  cease, ' Bddy 
v,  Morgan,  216  111.  437,  75  W.iS.  174,  178.’ 
5 V ords  and  Phrases,  Gecond  -dories,  952, 

"'A  pension  Is  the  regular  allowance  paid 
to  an  individual  by  the  government  in  con- 
sideration of  past  services  or  in  recogni- 
tion of  merit,  and  to  tho  payment  of  which 
the  whole  rpsourcos  of  tho  government  are 
pledged.  Hawkins  v.  Randolph,  149  Ark, 

124,  231  ?3.  V/.  556,  559,'  5 Words  and 

Phrases,  Third  dories,  930, 


"'A  "pension"  is  usually,  regarded  as  a 
matter  of  grace  and  not  of  right,  Gleason 
v.  hoard  of  Com1 re  of  Gedgwlck  County,  92 
Kan,  632,  141  P,  584,  505.'  5 lords  and 

Phrases,  Third  Series,  930," 


It  can  bo  readily  seen  that  compensation  or  salary 
paid  for  services  performed  is  distinguishable  from  the  retire- 
ment allowance  or  pension  paid  subseouont  to  retirement*  The 
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Honorable  Raymond  H,  Vogel 


member  of  the  system  cannot  be  benefited  by  the  county’s 
contributions  prior  to  his  retirement  and  it  cannot  therefore 
bo  said  that  by  this  contribution  his  compensation  or  salary 
has  boon  increased  during  his  term  of  office. 


C one Ins 1 on 

In  the  promises,  it  is  the  opinion  of  this  depart- 
ment that  the  funds  contributed  to  the  Public  School  Retirement 
System  by  a county  as  the  employer  of  a Superintendent  of 
Schools,  do  not  amount  to  an  increase  in  the  Super intondent *s 
compensation  so  as  to  ba  in  contravention  of  Article  VII, 
Section  IS  of  the  Constitution  of"  Missouri,  1945, 


Re s oec tf ully  s ubmi t tod. 


J.  MARTIN  m. DLRSON 

Assistant  Attorney  General 


APS  AGVRD : 


J.  E.  TAYLOR 
Attorney  General 
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■MAGISTRATE  COURTS:  Providing  for  establishing  and  maintaining 

of  offices  of  magistrates. 
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October  18,  1946  ,i  S 
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Honorable  U.nvin  P,  Vetter 
St.  Louis  County  Lai-  Donart.  nont 
'Clayton,  Missouri 

Deal:  Sir: 

This  is  in  ready  to  yours  of  recent  date 
submit  a request  for  an  official  o tin ion  from 
which  is  an  follows : 


‘’The  quest i ,n  has  arisen  Lore  no  to  the 
authority  of  the  County  Court  to  anpro- 
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”It  is  our  vice;,  having  in  mind  the  legis- 
lative .history  relating;  to  these  minor 
tribunals,  that  the  establishment  and 
squint  enaneo  of  those  courts  is  the  obli- 
gation of  the  State.  The  ftato  receives  ' 


where in  you 
this  do nartmont 


Hon,  Erwin  F,  Vet tor 


\ 


(2) 


the  fees  collected  an.:'  I cm  inclined  to 
the  conclusion,  that  it  was  the  intention 
of  the  Ley  i picture  to  req.ui.re  the  Ctato 
to  assume  the  c o r r e a no  nd i « r burden  of 
establish  ing  -and  maintaining  them.  By 
interpretation,  this  cent  should  not  be 
s a d c 1 e d u : ■ o n t h o c o u nt ies. 

"T.ho  question  involved  concerns  all  the 
count  v-n  of  tv.  ft  she  end  it  is,  there- 
for© , desirable  that  it  be  determined  by 
the  Attorney-G-enoralf  s .office,” 

This  section  is  the  only  provision  of  the  low  relating 
to  magistrates  ’•-'..1.  ch  me v*.cb  any  reference  to  establishing  and 
maintaining  magistrate  courts.  The  act  requires  that  the 
salaries  of  the  magistrates  be  oa id  out  of  the  state  treasury 
except  in  cases  of  addition-'  1 h i:lr  t-P,  ond  it  also  requires 
that  the  fees  of  the  magistrate  a,-  whose  salaries  arc  mild  'out 
of.  ‘the  state  tree  vary,  bo  paid  to  the  Director  of  Revenue . 

The  act  also  provider  thru-  foe r?  y^id  to  pi.-  vi^t rates,  whose 
salaries  are  nuid  cut  of  county  revenue,  oh;  1.1  bo  turned  into 
the  county  treasury , : ect  -m  pJ  of  .Article  5 of  the  Consti- 

tution of  lf-3  5 maker;  the  n >o  provision, 

Apparently  the  lawmakers  concluded  that  if  the  compensa- 
tion of  magistrates  is  to  cone  out  of  the  state  revenue  that 
the  fees  accruing  to  those  cffic'-*.**  should  bo  paid  into  the 
state  treasury,  T’is  iol1.fr;  in  l.n  Uric  --ith  the  lews  relating 
to  county  officer*:  who  nr  rv:id  so lari  on  and  vm.o  are  reuuirod 
to  pay  their  Poor  into  the  county  tree sury « In  those  cases 
i-n  which  the  county  officers,  .such  us'  circuit  clerks,  county 
clerks,  recorders , prosecuting  attorneys,  etc, , are  edi'd  a 
salary  out  ::-I  count;  revenue  and  vUe-a  the:;,  turn  their  f:  os 
into  the  county  tr  asury,  the  burden  seems  to  have  been  im- 
posed upon  the  counties  to  maintain  such  offices,  re  artless 
of  whether  or  not  tho  fe.es  collect-id  by  the  officers  .n.e 
sufficient  to  any  tho  s l&ry  of  the  officer. 

In  co:  or  ivy-  this  quest''-  on , the  folio'  In/*  rule,  of 

statutory  construct ;.on  would  be  Bp-licable: 


"All  parts  of  .a  statute  taunt,  if  -os Bible, 
be  given  < loenin-*  * and  effect  to  ascertain 
and  give  effect  to  the  legislative  in- 
tention, By.  oar  to  Andrews  18  h . ' , (yd  ) 

580," 


Hon.  Ervdn  F.  Vetter 


Applying  this  rule 


no  provision  has  been  made 


for  the  establishment  and  maintenance  of  magistrates’  offices, 


then  the  Senate  Bill  207,  supra,  would  be  meaningless  ana  in- 
operative. sVhile  tli e Senate  Bill  does  not  in  plain  words 
specify  who  stall  establish  and  maintain  the  of  .-/ices  of  the 
magistrates,  still  it  is  our  duty  to  search  through  the  bill 
and  other  statutes  and  find  some  language  or  provision  whereby 


would  be  meaningless  and  in- 


vVhile  tli e Senate  hill  does  not  in  plain  words 
sf o 11  esta blxsn  ano.  maintain  the  of j.  ices  of  the 


that  duty  is  expressly  or  impliedly  imposed  on  either  the 
state,  the  county  or  the  magistrate . '.this  is  necessary  i 

_ . . . . f . _ V _ ' ! -S  "*  


order  to  give  the 
force  anct  effect. 


act  some  meaning  and  so  th> 


' in 

he  in 


The  burden  of  establishing  and  maintaining  the  magis- 
trates’ offices  could  fall  on  either  of  the  three  following 
agencies:  (a)  the  magistrate,  (b)  the  county,  (c)  the  state. 

In  the  early  novice]  of  this  state,  v;e  find  some  cases  in  . 
which  the  officers  who  v ere  on  a fee  be. sit?  end  where  no  pro- 
vision for  the  establishment  and  maintenance  of  their  offices 
was  provided  by  statute,  then  the  burden  fell  on  the  county . 
The  case  of  County  of  Boone  vs.  Todd,  o Mo , 140,  was*  one.  of 
the  earliest  cases  in  which  the  court  had  before  it  such  a 
question.  The  law,  applicable  to  circuit  ci.erks  at  that  time, 
provided  that  the  clerk  procure  a seal , purportin' : to  be  the 
seal  of  the  court  of  which  he  is  cleric,  with  such  emblems, 
etc.,  and  a screw  and  other  necessary  apparatus  for  impress- 
ing the  same , and  shall  provide  one’,  safely  keep  and.  preserve 
suitable  books,  furniture  and  other  necessaries  for  their 
respective  offices,  and  keep  regular  and  faithful  accounts 
thereof.  In  that  case,  the' clerk’ s bill  for  rental  of  an 
office  had  bean  ' presented  to  the  county  court , who  refused  to 
pay  same.  /In  speaking  of  the'  duti-.-s  of  the  county  court  and 
respect  to  ) furnishing  county  offices,  the  court,  at  1.  c,  14 3, 
said: 

vf*  v * y-jj-j,  regar-p  +0  ;-p g counties,  the 
law  requires  that  they  should  have  land, 

;?,  public  square  at  least,  on  which  a court 
house,  jail  and  public  offices  are  to  be 
built.  The  offices  to  be  built  as  soon 
QS  the  GO  .110.  i-tion  of  the  county  funds  will 
admit  of  it.  It  is  made  the  duty  ,of  tlie 
County  Court,  therefore , go  pro vide  houses 
for  the  public  offices  belonging  to  the 


counties 


until  -this  is 


county  bus  no  right  to  throw  this  burthen 
on  the  dork;  but  should  pay  rent  unless 
some  equivalent  is  given  to  tho  clerk  for 
the  use  of  his  house . J’~  *iT 

In  the  case  of  Ewing  vs,  Vernon  County,  218  Mo . 681,  and 
in  the  oase  of  Rarkreader  vs.  Vernon  County,  Rl5  Mo.  696,  we 


Hon*  lirwi-n  F.  Vetter 
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find  the  questions  similar  to  the  one  ho  re.  und  er  consideration 
were  before  the  bupromo  Court.  In  those  cases,  count.-'  officers 
had  incurred  expenses  in  the  maintenance  of  their  offices  and 
the  County  of  Vernon  mas  billed  for  these  expanses • There  was 
no  statutory ' 'provision  wherein  the  duty  rus  imposed  uoon  the 
county  to  pay  for  ouch  expenditures.  In  the  hiving  case,  the 
bill  which  1 an  presented  to  the  count;'-  court  for  ny.muut  v.-as 
for  .'janitor  service  in  the  recorder ’ s office . In  the  Es Threader 
case , the'  bill  presenter,  to  the  county  court  "oy  payment  was 
for  .'janitor  service  in  'be  sheriff’  s office*  In  both  of  these 
cases , the  court  held  foot  the  county  run  liable  for  these 
expenditures  even  though  there  vac  no  provision  in  the  statute 
obligating  the  county  to  nay  them.  The  opinions  in  the  two 
Vernon  count?  cocos  cite  n number  of  caa-  r "■  . iot  have  been 
before  the  .Missouri  bunrswe  Court  end  -'ll  o t'  e.m  hoi  ’ to  the 
effect  that  the  expenses  of  'aaintninier  end  operatin''-;  an  office 
should  be  borne  by  the  county  in  iich  tf  o office  is  located , 

In  the  case  of  Rinehart  vs.  Horel.l  County , 153  E.V*'.  (2d)  381, 
which  was  before  the  .Axssouri  bupremo  Court  in  19*1,  it  was 
held  that  stenographic  ox no ns os  of  the  roseoutina;  attorney 
which  .were  necessary  were  recoverable  against  the  county  ovon 
though  there  was  no  statute  authorising  the  prosecuting  attorney 
to  employ  a s bonogra  oh or , 

Those  coses,  we  think,  clearly  establish  the  rule  that 
the  espouse  of  maintains. ng  and  operating  an  office  may  not 
be  imposed  upon  an  officer. 


ana  opera  pine-  o- 


■ ; • X 


r e tii. 

, • yi  (3  y '[ ••  ‘ 

n 

ft  c 

s o ; 

f "‘  £>  c • ~i~  Oj 

blisb ing 

o if 

css  iopo 

i* 

od 

o;  i 

n 

tore  as 

) .5  ’ < ) V ± S 

ion  in  f 

law 

wh  ore 

by  it  can 

:-i  ' v s 

hove  o 

•;p 

J 

esl. 

or  i 

m ai iedly 

; j t o 

jay  for 

w. 

b 0. 

til. 

1 ru:  l 

an  examine- 

tic, 

•e  yiiu- 

>7 

: i n 

A n< 

•'  eppr 

o print ion 

. s.SSO 

mb-ly  to 

iil 

ed 

■r,  p * 

ec.ii  ca 

Cj  ,ii(j  j.  u U X* ». 2 & % 

• 

is  any  • 

fch 

Ol  ' 

\r  4-  - 

i moose 

y no  ■ 

be  imno 

C*. 

; ;d 

1 V *' 

•«  ?■*  "r  1 ' 

> 1. 1 w e o 

officer , 

•rov  U: 

i u u for 

t 

i';o, 

m to 

■ bo  i 

imposed 

.he  . « i 

est  oil  o 

v-7 

i • . b ‘ 

J h . 0.1. 

or  or 

not  they 

. r,  i r - . 

bectio 

n 

i 

R o' 

tit  s 

Act  pro- 

shall 

bo  tl  • 

r:e 

t.  O' 

' the 

magistrate 

may , 
xi  the 

by  roo 
or,  unt 

r 

o 

or 

rf*e: 

\>  il< 

1 ? , ji— f 

vide  an 

IHr  Of 

O'",  )'  ! 1 

so  is  i ■! 

. 00  o 

ed  . i 

Li,)Oii  t. 

he  counties 

imposed  the  duty  on  the  star 
tion  of  the  dpproprlati  a.n  bi 
was  mode  by  the  t>3:td  henerul 
Therefore , vm  o o'  not  'chin--.,  t 
this  obligation  n '.he  stare. 

bince  tii  oBti  us  - . ■ ' j - cs 
and  since  the  law  iaa.io  a no 
upon  the  stays,  vo  o into 


additional  rlaco  or  places 
magistrate  court.'*  If  thj 
the  cost  of  the  establishment  of  the  uf  ices  -would  be  vary  little 
in  counties  having  a no  'U.lation  of  30 ,000  or  loss , because  the 
probate  judge  in  those  counties  is  the  to, -;i strata  and  the  office 


Hon.  Erwin  I1'.  Vetter 


of  the  probate  judge  could  be  used  as  tiio  magistrate's  office 
Counties  , r,h  a copulation  of  HU, 000.  or  looo  'inoludno  c?l  ^ * 
;f:,,  !-  cIssr  counties  in  the  st-to  except  14  of 

The  term  "county  seat"  is  defined  in  -fords  ond  Phra«*« 
j-ermanent  portion,  Vo  1.  10,  pure  He. 

" * County  socit,  * as  used,  in  \>he  various 
territorial  acts  of  Michigan,  M.erut  tic 
place  designated  for  cio i.uc  tun  count'" 
us  ii.u.  !:s — a place  at  v h.i.c t.fo  pul  lie 
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m.  „roTi^n:  1U'<!  ’ , ^ A is  wwriaofl  that  the  county  court 

-.ki,/  .rovn.-f,  u.n  «..tu,it,iunai  place  or  o;  - lotrote  court  .1  purls 
support  to  trie  thoippjt  that  the  lapjuu:  u-s  into  no  on  tb>«t  tto 
comity  court  wo.  if  furnish  fas  olaco  or  plnoon . for  f-e  holding 
.mm.,...:,  ,x-.  m cuurtw.  -foot.'  n 18702  K.u.  -fo.  1089  f-p,  romol^d. 
a..uo.  ro-onaatefi  m House  fill.  75f  o Ik  6 m uarn-’l' foully 
provides  that  the  county  court  in  each  count  .-  ahull  oroct*  and 
maintain  at  the  ost., oliahort  seat  of  justice  o --oo-  and  suffi- 
cient cour  tnousu , jail  ,n  ; naoosu:  yj  f irs-un- iq-p  bu  l -'  fv^ 
tho  preservot.1.  >n  or  'fo  records  o tin.  county.'  ' ' 

„„  . 3"01'cyoin  r of  ero  rots,'  stn.tul;  r1  and  r • a son  inns  1-hd 

.^aft°v  0u:!°taf5':  ,;n  :v:f  ;inos  no  rovis-  w.  has  boon  made 
off  1 ',Ji  ' i >'L'a'"  n in. i tu.xn talnin ■ sioflstrote*  s- 

and  sfn-  ' , V''  X'*  • n;)-  ''  J'.L ' st"  G or  ' oapistrate, 

?hn-m  u u'a  tf  yo,'r  id  -ioution  frost  tf  mnrlritrste’s  Act 
/ , Vf.'  Wl  'Laun^'0ii  oi  the.  Honor?.:  1 ;..r  . f ■ to  impose 

fils  cuty  on  tno  count  ire,  it  if , r .fore  fliov-  th>t  tho  rh  tv 
of  establiohin:  nac  maintaining  • < ..  1,  ! * u"  ™y 

pr.iirt r.  (> -r-.  . f . . — 1J  ; . ° ■>-■■  f oe.  >,ne  county 

com  us  oi  v-.uo  i .-.apocoivo  counties. 
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TOWNSHIPS : 


Fiscal  year  of  townships  shall  run  from  the 
first  Monday  in  March  to  the  first  Monday  in 
March  of  the  next  year. 


November  14,  1946 


Honorable  C.  G,  Vogt 
Prosecuting  Attorney 
Nodaway  County 
I.Iaryvillo , Missouri 


I h «* 


Dear  Sir: 


We  hereby  aclmov/ledge  receipt  of  your  letter  of 
recent  date,  requesting  an  opinion  of  this  department , 
which  reads  as  follows: 


"'Would  you  give  me  an  opinion  on-  the 
following  question? 

"When  does  the  fiscal  year  of  the  town- 
ship start  and  end  in  counties  under 
township  organization? 

"Cur  townships  run  out  of  money  and 
some  of  them  want  to  know  the  time  they 
must  stop  issuing  warrants," 


The  fiscal  year  of  the  State  and  it3  agencies,  is  fixed 
by  Section  26,  Article  IV  of  the  Constitution  of  1945,  which 
provides,  in  part,  as  follows: 


"The  fiscal  year  of  the  state  and  all 
its  agencies  shall  be  tho  twelve  months 
beginning  on  the  first  day  of , July  in 
each  year.  The  general  assembly  shall 
make  appropriations  for  one  or  two  fis- 
oal  years,  and  tho  63rd  General  Assembly 
shall  also  make  appropriations  for  the 
six  months  ending  'June  30,  1945.  -s  ■»  n" 


Hon,  G.  G,  Vogt 
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In  the  case  of  State  ex  rel.  Montgomery,  at  al,  v. 
Hordberg,  193  S,W,  (2d)  10,  the  Supreme  Court  had  before  it 
the  question  of  whether  or  not  the  above  section  applied  to 
counties.  In  holding  that  this  section  was  not  applicable 
to  counties  it  was  said,  at  1.  c,  12: 


"«•  The  Constitutional  Convention 
was  adopting  an  entire  new  Const itu- 
tion--unlike  a legislative  act  deal- 
ing only  .with  one  subject.  The  Con- 
vention was  framing  a fiscal  plan  not 
only  for  the  state  and  its  central 
agencies,  but  also  for  counties,  town- 
ships and  cities.  Therefore,  is  it 
not  fair  to  say  that  if  the  Constitu- 
tional Convention  had  intended  to  change 
the  fiscal  year  for  counties  it  would 
have  said  so?  ■»  •*  •*  # * * •»  •»  ■»  -*  •»" 


Using  tlie  above  reasoning  of  Judge  Ellison,  we  believe  that, 
since  there  was  nothing  said  about  the  fiscal  year  of  town- 
ships in  the  Constitution,  then  the  General  Assembly  would 
have  the  power  to  fix  such  year.  The  General  Assembly  has 
not  passed  a specific  act  designating  the  fiscal  year  of  town- 
ships. Therefore,  It  v/111  be  necessary  for  us  to  determine 
what  is  meant  by  a ’’fiscal  year"  and  then  determine  from  the 
township  organization  what  the  township’s  fiscal  year  is. 

i 

In  the  case  of  Moose  v.  State,  5 S.W.  885,  49  Ark.  499, 
the  court.  In  determining  the  meaning  of  ’’fiscal  year,"  stated, 
at  1.  c,  887: 


"The  term  ’fiscal  year,’  as  far  as  it 
relates  to  the  financial  operation  of 
counties,  where  the  law  has  not  declared 
when  it  shall  begin  or  end,  must  mean 
the  current  year,  embraced  between  the 
dates  of  the  collector  of  taxes’  annual 
settlements," 


In  the  case  of  Union  Trust  & Savings  Bank  v.  City  of 
Sedalla,  254  S.W.  28,  the  Supreme  Court  of  Missouri  adopted 
the  following  definition  of  "fiscal  year,"  at  1.  c.  31: 


lion.  C 
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’’The  term  ’fiscal  year'  is  defined 
by  tlie  leading  lexicographers  as 
follows:  Punk  & Wagnall’s  Hew 
Standard  Dictionary  defines  the  term 
’fiscal  year*  as  ’the  financial  year 
at  the  end  of  which  the  accounts  are 
balanced.’  Webster’s  International 
Dictionary  defines  fiscal  year  as  ’the 
year  by  or  for  which  accounts  are 
reckoned,  or  the  year  between  one 
annual  time  of  settlement  or  balancing 
of  a o c oun t s , and  ano  the  r . ' ” 


Therefore,  we  conclude  from  the  above  authorities  that  "fiscal 
year"  when  relating  to  townships,  means  the  financial  year  of 
the  township,  at  the  end  of  which  the  Treasurer  and  the  Col- 
lector would  make  their  annual  settlement  with  the  County 
Court. 


Section  13990,  R.  S.  Mo,  1939,  provides: 


"At  the  meeting  of  the  county  bourt  on 
the  first  Monday  in  March  in  each  year, 
or  at  such  other  time  as  may  be  directed 
by  lav/,  the  county  treasurer  3hall  make 
a full  and  (Complete  settlement  of  his 
accounts,  and  exhibit  his  books  and 
vouchers  relating  to  the  same,  which 
settlement  of  his  accounts,  when  accepted 
by  the  court,  shall  be  entered  of  record 
by  the  county  clerk." 


Section  14000,  R.  S,  Ho,  1939,  provides: 


"The  township  collector  of  each  township 
shall,  at  the  term  of  the  county  court 
to  be  held  on  the  first  Monday  in  March 
of  each  year,  make  a final  settlement  of 
his  accounts  with  the  county  court  for 
state,  county,  school  and  township  taxes 
and  produce  receipts  from  the  proper 
officers  for  all  school  and  township  taxes 
collected  by  him,  less  his  commission  on 
same,  at  which  time  he  shall  pay  over  to 
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the  county  treasurer  and  ex  officio 
collector  all  moneys  remaining  in  Ills 
hands,  collected  by  him  on  state  and 
county  taxes,  and  shall  at  the  same 
time  make  his  return  of  all  delinquent 
or  unpaid  taxes,  as  required  by  law, 
and  shall  make  oath  before  said  court 
that  he  has  exhausted  all  the  remedies 
required  by  law  for  the  collection  of 
said  taxes.  He  shall  also,  on  or  before 
the  twentieth  day  of  March  in  each  year, 
make  a final  settlement  with  the  town- 
ship board.  If  any  township  collector 
shall  fail  or  refuse  to  make  the  settle- 
ment required  by  this  section,  or  shall 
fail  or  refuse  to  pay  over  the  state  and 
county  taxes,  as  provided  in  this  sec- 
tion, the  county  court  shall  attach  him 
until  he  shall  make  such  settlement  of 
his  accounts  or  pay  over  the  money  found 
due  from  him;  and  it  shall  be  the  duty 
of*  said  court  to  cause  the  clerk  thereof 
to  notify  the  state  auditor  and  the  prose- 
cuting attorney  of  said  county  at  once  of 
the  failure  of  such  township  collector  to 
settle  his  accounts,  or  pay  over  the  money 
found  due  from  him,  and  the  state  auditor 
and  the  prosecuting  attorney  shall  proceed 
against  such  collector  in  the  manner  pro- 
vided in  section  14014  of  these  statutes, 
and  such  collector  shall  be  liable  to  the 
penalties  in  said  section  imposed.” 


In  reading  the  above  two  statutes  it  will  be  noted  that 
the  township  treasurer  and  collector  must  settle  their  ac- 
counts with  the  county  court  on  the  first  Monday  in  March. 
This  shows  that  the  intention  of  the  General  Assembly  wa3  to 
establish  a financial,  or,  fiscal  year  for  a township  from 
the  first  Monday  in  March  In  one  year  to  the  first  Monday  in 
March  of  the  next  year* 


CONCLUSION 


Therefore';  it  is  the  opinion  of  this  department  that 
the  fiscal  year  of  a township  begins  on  the  first  Monday  In 
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March  of  one  year  and  runs  to  the  first  Monday  in  March  of 
the  next  year. 


Respectfully  submitted* 


PERSHING  WILSON 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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HIGHWAYS:*  Several  questions  concerning  parking  of  vehicles 
on  state  highways,  and  authority  of  the  Highway 
Patrol  in  connection  therewith. 


January  29,  1946 


Col,  Hugh  II*  Waggoner,  Superintendent 
Missouri  State  Highway.  Patrol 
Jefferson  City,  Missouri 


Dear  Sir: 


This  office  is  in  receipt  of  your  request  for  our 
official  opinion,  as  follows: 

"We  would  like  to  have  opinions  from  your 
office  on  the  following  questions  which 
concern  the  control  of  the  parking  of  ve- 
hicles along  public  highways. 

’‘Section  8305a  of  the  Motor  Vehicle  Laws  of 
the  State  of  Missouri  requires  that  all  ve- 
hicles not  in  motion  shall  be  placed  with 
their  right  sides  as  near  the  right-hand 
side  of  the  highway  as  practicable. 

“Does  .this  section  prohibit  the  park- 
ing of  vehicles  at  an  angle  on  the 
shoulder  of  a highway  outside  of  an 
incorporated  area? 

“.Does  the  term  ’highway*  as  used  in 
the  Motor  Vehicle  Laws  include  the 
total  distance  between  right-of-way 
lines  or  just  the  traveled  portion 
of  the  roadway  including  the  shoul- 
der? 

,f0n  a highway,  of  which  the  traveled 
portion  is  maintained  by  the  State 
and  the  shoulders  have  been  improved 
by  the  property  owners,  can  the  State 
prohibit  angle  parking? 
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"Lection  8361  requires  the  driver  of  any 
vehicle  or  the  rider  of  any  animal  to  obey 
any  reasonable  signal  or  direction  of  any 
member  of  the  Patrol  given  in  directing  the 
movement  of  traffic  on  highways* 

"Under  this  section,  does  the  Patrol 
have  authority  to  prohibit  the  park- 
ing of  vehicles  on  highways  outside 
of  incorporated  areas,  v/hen  the  park- 
ing of  suoh  vehicles  constitutes  a 
traffic  hazard? 

"Can  the  Patrol  post  signs  prohibit- 
ing such  parking  and  institute  crim- 
inal procedure  against  persons  who 
disregard  such  signs? 


"Numerous  requests  have  been  received  by 
this  department  and  by  the  Ltata  Highway  De- 
partment for  the  removal  of  traffic  hazards 
caused  by  the  parking  of  vehicles  in  con- 
gested rural  areas. 

"Therefore,  we  will  appreciate  receiving 
your  opinion  on  the  above  questions  as  soon 
as  possible." 

Section  8385,  subsection  (a),  of  the  hot or  Vehicle  Laws 
Article  1,  Chapter  45,  A . 8.  Mo,  1959,  is  as  follows: 

"All  vehicles  not  in  motion  shall  be  placed 
with  their  right  sides  as  near  the  right- 
, hand  siae  of  the  highway  as  practicable,  ex- 

cept on  streets  of  municipalities  where  ve- 
hicles are  obliged  to  move  in  one  direction 
only . " 

In  answering  the  questions  submitted  by  you  concerning 
this  seotion,  it  is  necessary  to  define  the  words  "highway'1 
and  "practicable".  Under  Lection  8367,  R,  8.  Mo.  1939,  a 
part  of  the  Motor  Vehicle  Laws,  we  find  the  following  defi- 
nition of  "highway" : 

"’Highway.'  Any  public  thoroughfare  for 
vehicles,  including  state  roads,  county 
roads  and  public  streets,  avenues,  boule- 
vards, parkways,  or  alleys  in  any  munici- 
pality." 
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A "public  thoroughfare”  la  further  defined  as  "a  place 
or  way,  through  which  there  is  passing  or  travel,  and  becomes 
’public’  when  the  public  have  a general  right  of  passage.” 

Vol.  35,  Words  and  Phrases,  p.  353. 

The  word  ’’highways , ” as  used  in  the  Motor  Vehicle  Laws, 
has  been  the  subject  of  judicial  c omment  in  this  state.  In 
Crocker  v,  Jett,  93  A,  W.  (2d)  74,  we  find  the  ‘following  ref- 
erence to  the  word,  1*  c,  76: 

”It  is  pertinent  to  observe  in  this  connec- 
tion that  the  word  ’highways’  is  used  in  the 
statute  in  its  popular,  rather  than  its 
technical,  sense,  and  is  Intended  to  include 
all  highways  traveled  by  the  public , regard- 
less of  their  legal  status,  Phillips  v. 

Henson,  326  Mo.  262,  30  G,  W..  (2d)  1065.” 

In  La  Hue  v,  Borrman  et  al,  , 22  N.  Y,  G.  (2d)  209,  the 
question  for  determination  was  a proper  definition  of  the  word 
’’highway."  The  shoulders  were  held  to  be  an  integral  part,  in 
the  following  language,  1.  c,  213: 

"The  shoulder  of  a highway  is  part  of  the  high- 
way and  may  be  used  for  travel.” 

It  can  be  seen  from  the  statutory  definition  quoted  above 
and  the  liberal  interpretation  given  by  our  courts  that  the 
word  "highway”  would  include  the  entire  right-of-way,  including 
parkways  and  shoulders. 

The  word  "practicable,”  as  used  in  the  Motor  Vehicle  net, 
is  defined  in.Lauok  v,  Heis,  310  Mo.  184,  1.  c.  201,  as  synony- 
mous with  ’’possible.”  In  id. ohr  v.  Mwards,  94  G,  W.  (2d)  99, 
its  meaning  was  compared  with  that  of  tile  word  ’’practical,”  and 
the  court  stated,  1.  c.  104: 

” * * * though  there  is  a difference  in  the 
strict  lexical  moaning  of  the  two  words,  they 
are  not  uncommonly  used  as  synonymous;  that 
is,  as  moaning  feasible,  or  capable  of  being 
done  or  accomplished.  It  is  obviously  in  this 
sense  that  the  word  ’practical*  is  used  in  the 
instruction,  and  it  could  hardly  be  otherwise 
understood  in  the  connection  in  which  it  is 
used,  49  c.  J.  1309,  1310.” 


4 


Col,  Hugh  H,  Waggoner 


We  can,  therefore,  give  no  steadfast  rule  for  the  exact 
position  in  which  vehicles  must  he  parked,  under  the  statute 
quoted  above,  since  the  circumstances  might  vary  with  the  con** 
dition  of  the  highway  at  that  point,  and  must  resort  to  the 
statement  that  in  each  case  it  would  be  a question  of  fact 
whether  the  vehicle  was  parked  "with  its  right  side  as  near 
the  right-hand  side  of  the  highway  as  practicable."  If  the 
condition  of  the  highway  or  right-of-way  is  suitable  for  par- 
allel parking,  the  vehicles  should  be  parked  in  that  manner. 

As  to  your  question  whether  angle  parking  may  be  prohibited 
by  state  authorities,  we  believe  that  to  be  fully  answered  by 
what  has  just  been  said,  and  fail  to  find  any  statutory  author- 
ity permitting  any  state  agency  to  specifically  prohibit  angle 
parking.  Under  the  duties  and  powers  of  the  State  Highway  Com- 
mission, we  finds 

"Sec.  8752.  The  commission  shall: 

(1)  Have  supervision  of  highways  and  bridges 
which  are  constructed,  improved  and  main- 
tained in  whole  or  in  part  by  the  aid  of 
state  moneys,  and  of  highways  constructed 
in  whole  or  in  part  by  the  aid  of  moneys  ap- 
propriated by  the  United  states  government, 
so  far  as  such  supervision  is  consistent 
with  the  act 3 of  congress  relating  thereto. 


Under  this  general  authority,  we  believe  that  the  State 
Highway  .Commission  has  power  to  direct  that  no  use  shall  be  made 
of  any  portion  of  the  right-of-way  which  interferes  with  the  use 
by  the  general  public  of  the  highway  as  a thoroughfare  or  which 
would  obstruct  or  provide  a hazard  for  the  customary  traffic. 

Wo  do  not  believe  that  the  Commission  or  any  other  agency,  under 
the  present  laws,  could  arbitrarily  prohibit  parking  in  any  area 
in  which  suoli  parking  did  not  interfere  with  or  obstruct  ordi- 
nary use  of  the  highway. 


Section  8361,  R,  3.  Mo.  1939,  referred  to  by  you  in  your 
request,  is  as  follows: 

"It  shall  be  the  duty  of  the  operator  or 
driver  of  any  vehicle  or  the  rider  of  any 
animal  traveling  on  the  highways  of  this 
state  to  stop  on  signal  of  any  member  of  the 
patrol  and  to  obey  any  other  reasonable  sig- 
nal or  direction  of  such  member  of  the  patrol 
given  in  directing  the  movement  of  traffic  on 
the  highways,  any  person  who  wilfully  fails 
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or  refuses  to  obey  such  signals  or  direc- 
tions oi"  who  wilfully  resists  or  opposes  a 
member  of  the  patrol  in  the  proper  discharge 
of  his-  duties  shall  be  guilty  of  a. misde- 
meanor and  on  conviction  thereof  shall  be 
punished  as  provided  by  lav/  for  such  of- 
fenses • *' 


Your  first  question  with  reference  to  this  section  asks 
whether  the  Patrol  may  prohibit  the  parking  of  vehicles  on  the 
highways  outside  of  cities  or  towns  when  such  parking  consti- 
tutes a traffic  hazard.  The  only  portion  of  the  above  section 
which  might  bear  on  this  question  is  that  portion  requiring 
obedience  to  ” any  other  reasonable  signal  or  direction  of  such 
member  of  the  patrol  given  in  directing  the  movement  of  traf- 
fic on  the  highway,”  and  here  again  we  must  resort  to  the  ques- 
tion of  fact  as  to  whether  or  not  an  order  given  to  the  owner 
or  driver  of  a parked  vehicle  to  cease  possible  obstruction  of 
traffic  would  bo  ^reasonable, ” If  such  owner  or  driver  was  in 
fact  obstructing  the  movement  of  traffic,  then  ho  should  obey 
the  order  of  the  member  of  tno  Patrol  to  remove  the  vehicle  so 
offending. 

We  find  no  provision  in  the  laws  permitting  the  Highway 
Patrol  to  post  signs  prohibiting  parking  or  any  other  signs 
along  the  public  highways.  The  State  Highway  Commission,  under 
.Section  8755,  R.  8.  Mo,  1989,  is  authorized  to  erect  proper 
markings,  warning  signs  or  danger  signals.  The  pertinent  por- 
tion of  that  section  is  as  follows: 

**  * * * The  commission  is  authorized  to 
erect,  or  cause  to  be  erected  danger  signals 
or  warning  signs  at  railroad  crossings,  high- 
way intersect! ..-us  or  other  places  along  the 
•state  highways  which  the  commission  deem  to 
bo  dangerous.  * * * ’• 

No  penalty  has  been  provided  for  failure  to  obey  these 
warning  signs.  In  Roberta  v,  Wilson,  83  8,  W.  (2d)  169,  (Kan- 
sas City  Court  of  Appeals),  a stop  sign  erected  at  an  inter- 
section by  the  State  Highway  Commission  under  the  above  author- 
ity had  boon  disregarded  by  the  driver  of  a vehicle,  and  the 
court  hold  that  he  was  subject  to  no  penalty,  In  the  following 
language,  1,  c.  172: 

” * * There  is  no  statute,  so  far  as  we 
know,  requiring  ono  to  observe  the  warning 
Implied  in  the  stop  signal,  * * *.H 
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CONCLUSION 


It  is,  therefore,  our  opinion  that  (a)  vehicles  not  in 
motion  should  park  with  their  right  sides  as  near  the  right- 
hand  side  of  the  right-of-way  as  possible  or  practical;  (b) 
that  the  term  M highway"  in  the  Kotor  Vehicle  Laws  includes  the 
entire  right-of-way;  (e)  that  no  agency  is  authorized  to  pro- 
hibit "angle  parking"  as  such  if  the  vehicle  is  as  near. the 
right-hand  side  of  the  highway  as  practical;  (b)  that  a mem- 
ber of  the  Highway  Patrol  may  direct  the  owner  or  driver  of  a 
vehicle  to  move  his  vehicle  if  same  is  an  obstruction  to  the 
movement  of  traffic  on  the  highways  of  the  state,  and'  ( e)  that 
the  Patrol  has  no  authority  to  post  signs  prohibiting  parking 
along  the  public  highways , nor  could  it  institute  criminal  pro- 
cedure against  persons  disregarding  such  signs. 


lie  spec  tf  u.lly  submitted , 


H0.i3.iiiiili'  L.  IffDHR 
Assistant  Attorney  General 

APPROVED J 

JT  1.  TaYLOR  1 “ 

Attorney  General 

HLH;HR 


MOTOR  VEHICLES:  Passenf  sr  oar  used  commercially  subject  to 

commer'  al  motor  vehicle  fees. 


February  16,  1946 


FILED 


Hon.  Hugh  H,  Waggoner,  Superintendent 
Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 


Dear  Sir: 

We  are  in  receipt  of  your  request  for  our  official  opin- 
ion, as  follows: 

"We  respectf ully  request  .that  you  furnish 
this  department  with  an  opinion  on  Vie  fol- 
lowing question  in  connection  with,  action 
8369,  Lav/s  of  1943: 

' "A  roan  uses  his  passenger  car  to  tow  a four- 
wheel  trailer,  hauling  freight  for  hire,  the 
trailer  capable  of  carrying  a load  of  four 
or  five  tons.  Should  the  passenger  car  have 
truck  license  plates  and  what  size  lioense 
should,  he  be  required  to  purchase?" 

* 

Section  8369,  Laws  of  1943,  page  664,  provides  registra- 
tion fees  for  two  types  of  vehicles,  commercial  and  "motor 
vehicles  other  than  commercial." 

Section  8367,  R.  S.  Mo.  1939,  gives  tile  following  defi- 
nition of  a "commercial  motor  vehicle": 

"A  motor  vehicle  designed  or  regularly  used 
for  carrying  (a)  freight  and  merchandise,  or 
(b)  mo.  e than  eight  passengers." 

Since  you  state  in  your  request  that  the  vehicle  concerned 
is  used  for  hauling  freight  for  hire,  it  would  be  defined  as  a 
"commercial  motor  vehicle,"  and  the  fees  set  out  in  the  follow- 
ing portion  of  Section  3369,  Lav/s  of  1943,  page  664,  would  be 
applicable: 
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"For  commercial  motor  vehicles  having  a gross 
weight  of: 


Under  1,500  pounds  <if>lG.OO 

1,500  pounds  to  10,000  pounds 15,00 

10.000  pounds  to  l£,000  pounds.. 20.00 

12.000  pounds  to  18,000  pounds........  50.00 

18.000  pounds  to  £0,000  pounds 40.00 

20.000  pounds  to  22,000  pounds 50,00 

22.000  pounds  to  £8,000  pounds. 65.00 

28.000  pounds  to  82,000  pounds........  100,00 

52.000  pounds  to  50,000  pounds. 125.00 

58.000  pounds  to  42,000  pounds 150,00 

42.000  pounds  to  44,000  pounds 175.00 

Over  44,000  pounds, 200,00 


"For  each  trailer  or  semi-trailer  there  shall 
he  paid  a fee  of  three  dollars  (:;;;5,0Q).  The 
fees  for  tractors  used  in  any  combination  with 
trailers  or  semi-trailers  or  both  trailers  and 
semi- trailers  shall  be  computed  on  the  total 
gross  weight  of  the  vehicles  in  the  combination 
with'  loudV"  ("italics  ours.) 

If  the  passenger  car  mentioned  in  your  request  can  be 
considered  a "tractor"  within  the  meaning  of  the  italicized 
sentence  quoted  just  above,  then  the  fee  to  be  paid  on  such 
car  used  for  commercial  purposes  would  be  that  provided  for 
the  gross  weight  of  the  passenger  car,  four-wheel  trailer  and 
such  load  as  either  or  both  contained. 

The  word  "tractor"  is  defined  in  Section  8567,  it.  8,  Mo. 
1959,  as: 

• * 

"Any  motor  vehicle,  designed  primarily  for 
agricultural  use  or  used  a3  a traveling  power 
plant  or  for  drawing  other  vehicles  or  farm 
or  road  building  implements  and  having  no  pro- 
vision for  carrying  loads  independently. " 

(Itulics  ours.) 

While  a passenger  car  is  not  ordinarily  used  in  such  a 
capacity,  yet  if  the  owner  sees  fit  to  use  such  a vehicle  for 
drawing  a trailer,  it  must  be  held  to  fall  within  the  general 
terms  of  the  italicized  portion  of  the  definition  just  quoted 
arid  be  subject  to  the  appropriate  fee. 

It  should  be  noted  that  in  Section  8569,  Laws  of  1945, 
page  664,  provision  is  made  that  commercial  motor  vehicles  which 
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have  limited  use  geographically  are  subject  only  to  a portion 
of  the  fees  provided  for  vehicles  having  a statewide  use. 


CONCLUSION 


In  view  of  the  above,  it  is  our  conclusion  that  a com- 
mercial motor  vehicle  consisting  of  a passenger  car  as  tractor 
and  a four-wheel  trailer,  hauling  freight  for  hire,  is  subject 
to  the  fees  set  out  in  Section  83‘69 , Laws  of  1943,  page  664, 
computed  on  the  total  gross  weight  of  the  vehicles  in  the  com- 
bination with  load. 


Respectfully  submitted, 


ROBERT  L.  HTOER 

Assistant  Attorney  General 


APPROVED j 


TTT.  BYI m 

Attorney  General 
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Heceasity  of  receiving  prisoners  oojnsitted  for 
violation  of  ordinances  of  cities  of  tha  third 
ClSM. 


February  20,  1946 


mm  93 


HonflftlilA 
Proseouting  » 
Smrnett,  Baa 

dear  sir* 


Henry  6*  Walker 
$ Attorney 
seurl 


Refer one*  it  made  to  your  letter  dated  February  15* 
*r^i  requesting  on  official  opinion  of  this  office,  and 
reading  as  follows l 

“Two  members  of  the  County  Court  have  in- 
structed me  to  write  you  and  request  your 
Opinion  on  the  following  matter, 

"The  City  of  Kennett  places  the  prisoners 
charged  with  a violation  of  the  city  Ordi- 
nances in  the  County  Jail,  both  upon  arrest, 
and  after  trial,  when  the  prisoners  art  serv- 
ing their  sentence,  The  City  pays  the  board 
bill  of  seventy  five  cents  per  day  per  pris- 
oner on  Idle  City  prisoners, , The  City  owns 
a City  Ball,  but  1 doubt  if  it  would  bo  con- 
tended that  it  is  adequate  to  care  for  the 
prisoners  in  its  present  condition, 

"The  questions  which  X am  instructed  to  ask 
your  opinion  pn  are*  One,  Does  the  City 
have  the  right  to  place  lie  prisoners  in  the 
County  Jail,  if  the  County  Court  objects  and 
makes  an  order  instructing  them  not  to  do  so, 
and  instructing  the  Sheriff  not  to  receive 
themf  Two,  If  the  City  can  place  its  pris- 
oners In  the  County  Jell  under  the  circum- 
stances outlines  above  and  in  question  one. 
does  the  County  Court  have  the  power  and  right 
to  charge  the  City  rent  for  the  use  of  sold 
Jail,  or  require  the  City  to  pay  any  portion 
of  the  expenses  of  operating  said  jail,  other 
then  the  board  bill  of  said  prisoners? 
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*1  night  state  that  all  of  the  Cities  and 
Towns  in  this  County  use  the  County  Jail, 
when  needed*  in  the  same  way  the  City  of 
Kennett  loss.  though  of  course  not  to  the 
sane  extent* 

With  respect  to  the  first  question  you  have  asked,  we 
direct  your  attention  to  Section  7360,  R.  S.  Wo.  1939#  which 
roads  as  fellowsi  # 

HIf  any  city  as  in  this  chapter  provided 
for  have  no  suitable  and  safe  place  of  con- 
f iasmeht,  the  defendant  may  he  committed  to 
the  eoipaon  jail  of  the  county  by  the  mayor 
or  police  judge  of  such  city,  and  it  shall 
be  the  duty  of  tare  sheriff,  upon  the  receipt 
of  a warrant  of  commitment  from  the  mayor  or 
police  judge#  if  he  have  room,  to  receive 
end  safely  keep  such  prisoner  until  discharged 
by  due  process  of  law.  : Such  city  Shall  pay 
the  board  of  such  prisoner  at  the  same  fata 
as  may  now  or  hereafter  be  allowed  by  law  to 
such  sheriff  for  the  keeping  of  other  prisoners 
in  his  custody  . 9 

Wo  further  direct  your  attention  to  the  provisions  of  Sec* 
tton  9196#  B.  S.  Mo.  1939,  Which  reads  as  follows; 

MXt  shall  be  the  duty  of  the  sheriff  and 
jailer  to  receive,  from  constables  and  other 
officers,  all  persona  who  shall  bo  appro* 
handed  by  such  constable  or  other  officers, 
for  offenses  against  this  state,  or  who  shall 
be  committed  to  such  jail  by  any  competent 
authority;  end  if  any  sheriff  or  jailer  shall 
refuse  to  receive  any  such  person  or  persons# 
he  shall  be  adjudged  guilty  of  a misdemeanor# 
and  on  conviction  shall  be  fined  in  the  die* 
oration  of  the  court. 

Proa  the  above  quoted  statutes,  it  is  apparent  that  cities 
do  have  authority  to  confine  persons  found  guilty  of  violating 
oity  ordinances  in  county  jails  if  such  cities  do  not  have  suit- 
able or  safe  places  of  confinement  for  that  purpose. 

There  may  be  some  question  in  your  mind  as  to  the  appli- 
cability of  these  sections  to  the  confinement  of  persons  prior 
to  trial  end  ooftvietlon.  Based  upon  the  last  census,  ws  note 
that  the  City  of  Bennett  fells  within  the  population  brackets 


Honorable  Henry  C . Walker 


of  a third  class  city,  He  assume  that  lb  is  in  that  class. 
It  thereupon  becomes  pertinent  to  determine  the  cwamitting 
authority  of  the  Judicial  officers  of  oitiee  of  the  third 
class*  In  that  regard*  we  direct  your  attention  to  Suction 


leas*  In  that  r 
>909*  H*  S.  Mo,  X! 

“When  m 


»rd,  we  direct  your  attention  to  Section 
9$  reeding  as  follows! 


when  any  person  shall  be  arrested  and 
brought  before  the  police  Judge,  it  ehall 
be  the  duty  of  the  police  Judge  to  hear 
and  determine  forthwith  the  complaint  al- 
leged against  the  defendant*  unless  for 
good  cause  the  trial  be  postponed  to  a 
time  certain*  in  which  case  he  shall  re- 
quire the  defendant  to  enter  into  recogni- 
zance* with  sufficient  security,  condi- 
tioned that  he  will  appear: before  the  said 
police  Judge  at  the  time  and  place  appointed, 
then  and  there  to  answer  the  Complaint  al- 
leged against  himt  and  if  he  fail  or  refuse 
■ - ■ ■ 

committed  to  prison  and  held 

iMwS, 

as  in  prosecutions  before  Justices  of  tne 
peace*1'  (Emphasis  ours* ) 

Also,  to  the  further  provisions  of  Section  6916,  R. 

Mo,  1939 > reading  as  follows! 

"If  tho  defendant  plead  or  be  found  guilty* 
the  police  Judge  shall  declare  and  assess  the 
punishment  prescribed  by  ordinance*  according 
to  his  finding  or  the  verdict  of  tne  Jury,  and 


taafissa. 

lidb 


render  Judgment  accordingly  and  for  costs  of 
suit*  and  that  the  defendant  stand  committed 

EmSE 


BHWfflylt 


ours* 


From  the  latter  two  statutes  quoted*  it  further  appears' 
that  the  police  Judge  of  cities  of  the  third  class  has  com- 
mitting power  in  either  of  two  instances!  (1)  Failure  to  *nter 
into  recognisance  for  appearance  for  trial  ana  (2)  in  conform- 
ity with  verdict  of  guilty  and  Judgment  of  commitment  after 


From  the  above,  we  are  persuaded  to  the  opinion  that  the 
county  court  has  no  authority  to  order  the  sheriff  to  refuse 
to  receive  parsons  charged  with  violation  of  city  ordinances 
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pending  trial  or  in  conformity  with  verdict  of  guilty  and  Judge- 
ment of  eemaitmmt  imposed  in  conformity  thereto.  You  will 
ala®  note  that  under  the  provisions  of  Section  9196,  R,  S.  Mo, 
1939#  quoted  above,  it  la  made  a misdemeanor  for  the  aherlff 
or  Jailer  to  refuse  to  receive  any  such  persona  when  lawfully 
committed. 

With  reference  to  the  second  question  which  you  have 
ashed,  we  believe  that  the  concluding  portion  of  Sectieo  7360, 

R.  8*  Wo,  1939,  quoted  supra,  to  be  the  only  statuie  relating 
to  the  charges  that  may  lawfully  be  imposed  upon  cities  for  con- 
finement of  prisoners  committed  by  them  In  the  county  Jails, 

We  are  unable  to  find  any  statutes  which  might  be  thought  to  im- 
pose additional  liability  upon  such  cities,  or  under  which  the 
county  court  could  lawfully  require,  as  a.  condition  precedent 
to  confining  such  city  prisoners  in  the  county  Jail,  that  the 
city  make  contributions  toward  the  maintenance  and  upkeep  of  the 
county  Jail,  lacking  such  statutory  authority,  we  believe  that 
the  county  court  nay  not  lawfully  make  such  requirement* 


CONCLUSION 

In  the  premised,  we  are  of  the  opinion  that  persons  com- 
mitted for  failure  to  enter  into  recognisance  for  appearance 
for  trial  upon  charges  of  violating  ordinances  of  cities  of  the 
third  class,  or  persons  committed  pursuant  to  the  verdict  find* 
log  them  guilty  of  the  violation  of  ordinances  of  cities  of  the 
third  class  and  Judgment  of  commitment  in  conformity  therewith, 
must  be  received  Into  county  Jails,  provided  that  such  cities 
of  the  third  class  do  not  have  suitable  and  safe  places  for  con- 
fining such  prisoners,  and  further  provided  that  there  be  room 
for  such  prisoners  in  the  county  Jail* 

We  are  further  of  the  opinion  that  the  county  court  can- 
not lawfully  make  any  further  charges  for  the  keeping  of  such 
prisoners  in  the  county  Jail  beyond  the  payment  by  such  city  of 
the  board  of  such  prisoners  at  the  same  rate  as  is  then  being 
allowed  by  law  to  the  Sheriff  for  the  keeping  of  other  prisoners 
in  his  custody* 

Respectfully  submitted. 


WILL  F*  sum,  JT* 
Assistant  Attorney  General 


rrxrmm — 

Attorney  General 


k 

MOTOR  V3HICLSS: 


.Computation  of  maximum  allowable,  axle  load 
of  trucks. 


Col.  Hugh  H.  haggoxier , Superintendent 
Missouri  State  Highway-  Patrol 
Jefferson  City,  Missouri 


Dear  Sir: 


R qP  ex*  ene  e xs  itiacie  to  your  letter  x eguostxng  an  official 
opinion  of  tills  office  upon  the  matters  outlined  in  a letter 
to  you  from  Capt.  Otto  L.  Viets,  which  was  enclosed  there- 
with, reading  as  follows: . 

"1.  Section  8406,-  Missouri  Laws,  1045, 
relates  to  gross  weights  of  motor  ve- 
hicles and  reads  in  part:  ’Nor  shall 
the  total  gross  weight,  with  load  on 
any  group  of  axles  of  a vohiclo  or  com- 
bination of  vehicles  where  the  distance 
between  the  first  and  last  axles  of  the 
group  is  eighteen  (10)  feet  or  less 
exceed  the  weight  in  pounds  compiled,  by 
multiplying  the  distance  in  feet  between 
the  first  and  last  axles  of  such  group 
under  consideration  plus  forty  (10)  by 
six  hundred  fifty  (650).’  This  section 
concludes;  ’for  the  purpose  of  this 
section  on  v<axle  loud”  shall  be  defined 
as  the  total  load  imposed  upon  the  high- 
way through  all  wheels  whose  centers  are 
included  within  two  parallel  transverse 
vertical  planes  not  more  than  forty  (40) 
inohes  apart.’ 

”2.  Tandem  axles  which  would  come  under 
the  term  ’group  of  axles'  are  in  common 
use  undex’  semi-trailers.  The  usual  dis- 
tance between  axles  on  tandems  is  forty- 
two  inches  or  more  in  oven  inches.  The 
State  Highway  Commission  has  prepared  a 
schedule  for  gulch  reference  by  patrolmen 
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and  weight  clerks  as  to  the  various  allow- 
able weights  on  the  various  distances 
between  axles*  This  schedule  is  graduated 
by  inches  and  begins  with  three  feet  five 
inches  and  up  to  and  including  eighteen 
feet,  Since  the  schedule  begins  with  three 
feet  five  inches,  it  has  normally  been  the 
policy  of  patrolmen  and  weight  clerks  to 
consider  tandem  axles  with  less  than  forty- 
one  Inches  distance  between  centers  of  axles 
as  one  axle. 

”3.  It  is  now  found  that  manufacturers  are 
making  tandem  axles  which  measure  forty 
inches  or  a fraction  of  an  inch  less  by  the 
unusual  method  of  measuring  with  a tape  mea- 
sure. The  makers  of  the  tandems  maintain 
that  they  measure  forty  inches  plus  a frac- 
tion of  an  inch  which  may  be  as  low  as  one 
sixty-fourth  of  an  inch,  by  measuring  with 
special  instruments. 

11 4.  It  is  requested  that  an  opinion  be  ob- 
tained from  the  attorney  General  to  ascer- 
tain if  a tandem  axle  measuring  a slight 
fraction  of  an  inch  over  forty  inches  should 
be  considered  as  a tandem  or  if  it  must  be 
over  forty  inches  in  full  Inches  before  it 
should  be  considered  as  a tandem  and  for  the 
purpose  of  determining  the  ’axle  load.*” 

A determination  of  the  question  which  you  have  propounded 
involves  a consideration  of  a portion  of  section  8406,  -A . 8. 

Mo.  1939,  as  amended,  Laws  of  Missouri,  1943,  p.  667,  wherein 
a definition  of  ’’axle  load”  is  found*  The  pertinent  part  of 
the  statute  mentioned  reads  as  follows: 

’’For  the  purpose  of  this  Section  an  ’Axle 
load*  shall  be  defined  as  the  total  load  im- 
posed upon  the  highway  through  all  wheels 
whose  centers  are  included  within  two  paral- 
lel transverse  vertical  planes  not  more  than 
forty  (40)  inches  apart*” 

The  statute  is  clear  and  unambiguous  and,  in  the  premises, 
we  deem  the  following  rule  enunciated  in  St.  Louis  Amusement 
Go.  v.  St.  Louis  County,  147  8.  W.  (2d)  667,  1,  c.  669,  appli- 
cable: 
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"We  need  not  conjecture  as  to  the  Intent 
or  the  legislature  in  creating  this  ex- 
emption because  we  find  the  language  of 
the  statute  is  plain.  , aid  where  tho  lan- 
guage of  a statute  is  plain  and  unambig- 
uous it  may  not  be  construed.  It  must  be 
given  effect  as  written." 

Applying  this  rule  to  the  language  found  in  Section  8406 
supra,  we  o an  arrive  at  no  other  conclusion  but  that  when  the 
statute  reads  "not  more  than  forty  ('40 ) inches  apart,"  it 
must  bo  given  the  clear  and  unambiguous  meaning  which  it  im- 
ports. Therefore,  any  group  of  axles  the  centers  of  which 
measure  more  than  forty  inches  apart  must  he  considered 
tandem  axles,  in  accordance  with  the  plain  terms  of  the  stat- 
ute. 

Further,  under  the  provisions  of  Section  8410,  R,  8.  Mo* 
1939,  a violation  of  the  maximum  allowable  load  provisions  of 
Section  8406,  E.  3.  Mo.  1939,  is  made  a misdemeanor.  Said 
section  reads  as  follows: 

"Any  person,  firm,  corporation,  partner- 
ship or  association  violating  any  of  the 
provisions  of  sections  8405  to  0409,  in- 
clusive, shall  be  deemed  guilty  of  a mis- 
demeanor and  upon  conviction  thereof, 
shall  be  punished  by  a fine  of  not  less 
than  five  dollars  (g5,0'0)  nor  more  than 
five  hundred  dollars  ( y 500, 00)  or  by  im- 
prisonment in  a countv  jail  for  a term  of 
not  exceeding  twelve  (18)  months,  or  by 
both  such  fine  and  imprisonment." 

The  statute  being  penal  in  nature,  the  following  rule  of 
statutory  construction  found  in  Anthony  v.  Kaiser,  169  3.  w. 
(2d)  47,  1.  c.  48,  must  be  adopted: 

"Penal  and  criminal  statutes,  such  as  the 
one  before  us  ’are  generally  "construed 
strictly  us  to  those  portions  which  are 
against  defendants,  but  liberally  construed 
in  those  which  are  in  their  favor — that  is, 
for  their  ease  and  exemption.  No  person  is 
to  ho  made  subject  to  such  statutes  by  im- 
plication, and,  when  doubts  arise  concerning 
their  interpretation,  such  doubts  are  to 
weigh  only  in  favor  of  the  accused."’  State 
v.  Taylor,  345  Mo.  325,  133  8.  V/.  (2d)  336, 

341." 
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that  in  your  lottos*  01“  inquiry  some  distinction 
made  between  measur ©ment s made  by  officers  of 
.‘Jijutie  ixj.; :>iiv/£iy  Patrol  £ aid  measurerne-ixcs  made  fey 
of  trio  vehicles.  f no  determination  of  the 
question  of  fact  which  would  necessarily 


/e  not 
is  purports 
the  Missouri 
tJie  .manufacturers 
true  0.1  st one o i s 

be  involved  in  any  criminal  prosecution  under  tlie  statute 
mentioned.  However,  wo  might  say  that  inasmuch  as  distances 


tire  capable  of  exact  measurement,  there  should  be  no  dif- 
ference in  the  results  obtained. 


CONCLUSION 


In  the  premises,  it  is  the  opinion  of  this  department 
that  any  two  axles  the  centers  or  which  are  not  included  with- 
in two  parallel  transverse  vertical  planes  forty  inches  or 
less  distant  from  each  other  are  to  be  considered,  tandem  axles 
in  determining  tho  maximum  allowable  load  limits. 


i t o sweet f u lly  s ubroi 1 1 ed , 


'./ILL  P.  BUtHY,  Jr. 
Assistant  attorney  won  oral 

APPROVAL: 


3TTTT  .YL(i; 

Attorney  General 
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PUBLIC  SERVICE  C MISSION: 

* * 

• • I 

• SCHOOLS : 

t 

COMMON  CARRIER: 


A bus  which  is  used  t:o  carry  a school 
band  from  one  town  in  Missouri  to 
another  town  is  within  the  exemption 
provisions  of  Section  5721  of  the 
Public  Service  Act  of  Missouri. 


June  15,  1946 


Honorable  Hugh  H.  Waggoner, 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Colonel  Wa/ goner  t 


We  acknowledge  receipt  of  your  letter  of  recent  date 
in  which  you  request  an  opinion  of  this  department  as  fol- 
lows: 


"We  respectfully  request  that  you  give  us  an 
opinion  upon  the  legality  of  the  operation 
of  a motor  vehicle  under  the  circumstances 
as  set  out  below* 


a.  The  Schulte  Transit  Company  of  Crystal 
City,  Missouri,  is  licensed  by  the  Pub- 
lic Service  Commission  to  operate  as  a 
common  carrier.  Their  permit  does  not 
authorize  service  to  Columbia,  Missouri. 
On  May  4,  1946,  this  company  transported 
for  hire  a school  band  from  Festus  to 
Columbia,  Missouri,  for  educational  pur- 
poses. 


We  would  like  to  know  if  the  operation  of  this 
vehicle  under  these  circumstances  exceeded  the 
authority  granted  to  the  company  by  the  Pub- 
lic Service  Commission  or  could  the  operation 
be  defined  as  a "school  bus"  as  set  out  in 
Section  5720  Revised  Statutes  of  Missouri,  1939, 
which  would  exempt  them  from  police  control 
as  set  out  In  Section  5721." 

A consideration  of  the  facts  set  out  in  your  letter  in- 
dicate that  the  sole  question  involved  here  is  whether  the 
Missouri  State  Highway  Patrol  would  be  in  the  exercise  of  its 
lawful  powers  in  arresting  the  Schulte  Transit  Company  for 
making  the  trip  which  your  letter  outlines.  The  determina- 
tion of  this  question  turns  upon  whether  or  not  the  particular 
trip  made  by  the  Schulte  Transit  Company  on  May  4,  1946,  was 
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the  type  of  operation  which  is  exempt  under  the  Public  Ser- 
vice  Act.  If  it' was  not  an  exempted  operation  the  Missouri 
State  Highway  Patrol  would  have  full  authority  to  make  an 
arrest  of  the  transit  Company  for  violation  of  its  Public 
Service  certificate.  On  the  other  hand,  if  it  was  an  exempt- 
ed operation,  then  the  Missouri  Highway  Patrol  has  no  authority 
to  take  any  action  against  the  Company.  We  think  there  are 
two  legal  issues  raised  by  this  question. 

(1)  Can  a motor  carrier  which  holds  a 
certificate  under  the  terns  of  the  Public 
Service  Commission  Act  engage  in  an 
operation  other  than  that  for  which  they 
are  authorized  in  their  certificate? 

(2)  Is  the  transporting  of  a school  band 
from  Festus,  Missouri,  to  Columbia,  Mis- 
souri, for  educational  purposes,  an 
operation  which  is  exempt  from  the  regu- 
lation of  the  Public  Service  Commission? 

We  think  the  case  of  Public  Utilities  Commission  v. 

Congdon  (1941  Maine)  18  Atl.  (2d)  312,  is  decisive  as  to  the 
first  legal  issue.  In  that  case  a carrier  operated  a truck 
under  a Public  Utilities  Certificate  on  a certain  route.  He 
was  operating  local  pick-up  and  delivery  trucks  in  the  City 
of  Portland,  and  within  fifteen  (15)  miles  thereof,  for  which 
he  held  no  certificate.  The  latter  operation  was  an  exempt 
operation  under  the  statutes.  ihe  carrier  handled  certain 
shipments  to  Portland,  over  the  routes  for  wh^ch  he  had  a 
certificate,  then  transferred  them  to  the  local  pick-up  and 
delivery  trucks  and  completed  the  transportation  to  a point 
outside  the  scope  of  his  permit.  The  court  stated  that  the 
carrier  could  not  claim  the  pick-up  and  delivery  trucks 
exemption  within  the  City  of  Portland  when  he  used  the  trucks 
merely  to  extend  his  carriage  of  freight  beyond  the  specified 
termini  which  he  was  authorized  to  serve  in  his  Public  Ser- 
vice Certificate.  The  contention  was  also  raised  in  the 
case  that  since  the  carrier  was  a long-haul  carrier  operating 
under  a certificate,  that  it  could  not  operate  the  loc  al 
pick-up  and  delivery  trucks  in  the  manner  in  which  it  did. 

This,  of  course,  raised  the  exact  question  which  is  necessary 
to  determine  here,  namely,  can  a carrier  operating  under  a 
certificate  also  carry  on  an  exempted  operation.  In  that 
regard  the  court  said:  (l.c.  316) 

”We  do  not-  think  that  Section  10  (A)  of  the 
Motor  Carrier  Act  exempts  only  *the  opera- 
tion of  the  motor  vehicles  of  the  purely  , 
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local  carrier*  and  not  those  *of  the  long 
haul  carrier  operating  under  a certificate*. 
While,  as  already  pointed  out  earlier  in 
this  opinion,  the  statutory  exemption  does 
not  apply  to  the  operation  of  the  vehicles 
of  a carrier  for  which  he  has  no  certifi- 
cate or  permit  when  they  are  being  used  to 
extend  his  own  long-haul  business,  we  are 
not  of  opinion  that  other  motor  vehicles 
which  he  owns  and  operates  in  purely  local 
transportation  for  hire  as  defined  in 
Section  10  (A)  are  thereby  excluded  from 
the  exemption  provision,  or  by  the  fact 
that  the  local  carrier  is  also  a common 
carrier  operating  under  a certificate  or 
permit  issued  by  the  Commission.  We  find 
no  such  express  or  implied  exclusion  in 
the  Motor  Carrier  Act.  Ihe  fact  that. the 
respondent  operated  local  pick-up  and  de- 
livery trucks  owned  by  him  in  transporting 
the  shipments  of  merchandise  in  controversy 
from  Portland  to  Westbrook  when  and  while 
he  was  also  a common  carrier  operating  un- 
der a certificate  issued  by  the  Public 
Utilities  Commission  was  riot  a valid  reason 
for  suspending  his  certificate*  * •*" 


Further  authority  in  line  with  this  case  is  found  in 
He  Greeley  Transportation  Go.,  Public  Utilities  Report  Ann. 
1932A,  p.  55,  in  which  the  Colorado  Public  Utilities  Commission 
saidt  (l.c.  57) 

"The  next  question  raised  is  whether  or  notr 
one  engaged  as  a common  carrier  may  operate 
as  a private  carrier  on  rdutes  or  in  terri- 
tory over  or  in  which  a certificate  does 
not  authorize  operation. 

"While  the  conduct  of  such  a private  carrier 
operation  by  common  carriers  may  demoralize 
or  break  down  the  whole  system  of  regulation, 
the  law  seems  rather  clearly  to  permit  such 
operations.  Some  of  the  cases  so  holding 
are  Chenery  v.  Employers*  Liability  Assur- 
ance Corp.  (1925)  4 F.  (2d)  826,  827;  Clay- 
pool  v.  Lightning  Delivery  Co.--Ariz— , 

P.U.R.  1931D,  396,  299  Pac.  126;  Houle  v. 

Lewonis  (1923)  245  Mass.  254,  140  N.  E.  427; 

Ney  v.  Haun  (1921)  131  Va.  557,  109  tit  E, 
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438,  18  A.L.R.  1310;  Terminal  Taxicab  Co. 
v « Kutz,  241  TJ.  S.  252,  60  L.  Ed.  984, 

P.U.R.  1916D,  972,  30  Sup.  Ct.  Rep.-583." 

We  think,  therefore,  that  the  first  legal  issue  must  he 
answered  in  the  affirmative. 

Having  established  the  right  of  the  carrier  to  carry  on 
an  exempt  operation  it  remains  to  be  determined  whether  he 
was  carrying  on  this  type  of  operation.  The  second  legal 
issue  must  be  determined  by  an  interpretation  of  the  statutes 
creating  the  exemption  to  the  provisions  of  the  Public  Ser- 
vice Act,  and,  therefore,  from  the  regulation  of  the  Public 
Service  Commission.  The  statute  in  which  the  exemption  is 
found  is  Section  5721,  Revised  Statutes  of  Missouri,  1939. 

This  section  has  been  amended  by  House  Bill  137,  passed  by 
the  63rd  General  Assembly,  and  approved  by  the  Governor, 
which  will  become  effective  July  1,  1946.  House  Bill  137 
carries  the  same  school  bus  exemption  as  Section  5721,  Re- 
vised Statutes  of  Missouri,  1939,  so  that  there  will  be  no 
change  in  this  respect  in  so  far  as  House  Bill  137  is  con- 
cerned, Section  5721,  Revised  Statutes  o f Missouri , 1939, 
reads,  in  part,  as  follows; 

"The  provisions  of  this  article  shall  not 
apply  to  any  motor  vehicle  of  a carrying 
capacity  of  not  to  exceed  five  persons, 
or  one  ton  of  freight,  when  operated  under 
contract  with  the  federal  government  for 
carrying  the  United  States  mail  and  when 
on  the  trip  provided  in  said  contract; 
nor  to  any  motor  vehicle  owned,  controlled 
or  operated  as  a school  bus; 

A school  bus  is  defined  in  Section  5720e,  Laws  of  Missouri,' 
1941,  page  524,  which  reads  as  follows; 

"The  term  ‘School  bus, * when  used  in  this 
article,  means  any  motor  vehicle  used  to 
transport  students  to  and  from  school 
(either  public  or  private)  or  to  trans- 
port pupils  properly  chaperoned,  to  and 
from  any  place  within  the  state  for  ed- 
ucational purposes." 

We  find  no  cases  in  Missouri  which  have  construed  these 
sections  with  regard  to  the  exemption  of  school  bus  operations* 
However,  in  Re  Greeley  Transportation  Company,  Public’ Utilities 
Report,  page  55,  supra,  the  Colorado  Public  Utilities  Commission 
ruled  on  a similar  point.  There  a carrier,  licensed  under  the 
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Colorado  Commission,  transported  students  of  the  Colorado  State 
Teachers  College,  Greeley,  Colorado,  to  and  from  public  schools 
in  Gilcrest  and  Big  Bend,  Colorado,  and  high  school  students 
between  La  Salle  and  Greeley,  Colorado*  At  the  time  this  case 
was  decided  the  Colorado  Public  Service  Law  contained  an  ex- 
emption of  "the  transportation  of  children  to  and  from  school", 
While  the  wording  of  this  statute  is  not  the  same  as  that  found 
in  the  Missouri  law,  it  is,  we  think,  of  the  same  effect*  If 
anything,  the  terms  of  the  Missouri  exemption  statute  are  broader 
than  that  found  in  the  Colorado  act,  because  the  Colorado  act 
restricts  the  transportation  exemption  to  the  carrying  of  child- 
ren "to  and  from  school",  which  the  Missouri  act  does  not  do* 

Vie  think  the  main  purpose,  however,  in  both  exemptions  wa a to 
remove  from  regulation  those  buses  used  in  connection  with  the 
education  of  children.  The  Colorado  Commission  dismissed  the 
complaint  against  the  carrier  therein  involved.  Regarding  the 
transportation  of  the  school  children  the  court  said:  (l.o.  t>6) 

"The  transaction  with  the  State  Teachers  College 
is  one  entered  into  by  the  college  in  order  to  af- 
ford a limited  number  of  its  students  training  in 
the  art  of  teaching* 

"We  are  of  the  opinion,  that  the  transportation 
of  these  students  does  not  make  the  respondent  a 
common  carrier* 

"The  act  relating  to  motor  vehicles  carriers.  Chap. 

134,  Session  Laws  of  Colorado,  1927,  Sec.  23  there- 
of, purports  to  exempt  from  the  act*  those  persons 
engaged  in  ’the  transportation  of  children  to  and 
from  school*  We  are  of  the  opinion  that  this  language 
should  not  be  strictly  construed,  and  that  trans- 
portation of  six  school  students  from  La  Salle  to 
Greeley  falls  \Trithin  the  exception* 

The  Colorado  Commission  indicated  that  the  transportation 
of  high  school  students  was  for  the  purpose  of  taking  them  to 
school,  and  the  students  of  the  State  Teachers  College  were 
transported  to  give  them  teaching  training.  We  think  the  case 
is  authority  for  an  interpretation  of  the  Missouri  Statute  be- 
cause (1)  the  transporting  of  a school  band  for  educational  pur- 
poses is  as  much  within  the  Missouri  statute,  which  used  the 
words  "for  educational  purposes",  as  the  transportation  of 
high  school  students  to  school  was  within  the  terms  of  the 
Colorado  statute  which  exempted  the  "transportation  of  children 
to  and  from  school";  (2)  the  transportation  of  the  Teachers 
College  students  appeared  to  be  farther  outside  the  scope  of 
the  Colorado  act  than  the  transportation  of  the  school  band 
was  from  the  scope  of  the  broad  wording  Missouri  statute.  The 
latter  statement  is  made  for  the  reason  that  the  Teachers 
College  students  were  not  being  transported  to  and  from  school 
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in  the  sense  that  they  were  attending  regular  college  classes 
since  the  commission  stated  that  they  were  being  transported 
for  teacher1 s training  purposes.  In  other  words,  the  students 
were  not  being  transported  from  their  home  to  their  college 
classes,  but  from  the  State  Teachers  College  to  other  pub** 
lie  schools.  The  interpretation  of  the  Colorado  statute  to 
exempt  the  transportation  for  teacher*s  training  is,  therefore* 
a broad  interpretation  since  the  statute  could  be  construed 
as  referring  only  to  the  ordinary  transportation  of  school 
children  from  their  homes  to  school,  ^his  case,  we  think,  is 
determinative  of  the  second  legal  issue  involved,  and  necessi- 
tates an  affirmative  answer  to  the  same. 


CONCEIT  SI  ON 


It  is,  therefore,  the  opinion  of  this  department  that 
the  operation  of  the  Schulte  Transit  Company  of  Crystal  City, 
Missouri,  on  May  4,  1946,  in  transporting  for  hire  a school 
band  from  Festus,  Missouri  to  Columbia,  Missouri,  was  an 
exempt  operation  under  Section  5720,  Laws  of  Missouri,  1941, 
page  524,  and  Section  5721,-  Revised  Statutes  of  Missouri,  1939, 
and  that  the  Schulte  Transit  Company  did  not  exceed  the  authority 
granted  to  it  by  the  Public  Service  Commission  of  Missouri  in 
undertaking  said  operation. 


Respectfully  submitted. 


SMITH  N.  CROWE,  JR. 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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CONSTABLES:  Power  and  duties  in  all  counties  except 
first  class  counties  and  the  city  of 
St.  Louis  after  June  30,  1946* 


Juno  15,  1946 


FILED 


Mr,  Henry  C , Walker 
Prosecuting  Attorney 
Dunklin  County 
Kenne 1 1 , Mi s s our i 


.Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an 
opinion,  Based  on  the  following  facts: 

"There  have  Been  several  questions  raised 
in  this  County  By  the  ConstaBle  and  other 
officers  in  reference  to  what  effect  the 
new  Constitution  and  the  laws  passed  in 
reference  to  same  will  have  upon  the  Con- 
stable's duties  and  fees  after  June  30, 

1946,  v 

"Hill  the  Constables  who  now  are  duly 
elected,  qualified  and  acting  continue 
to  serve  with  the  samo  duties  and  collect 
the  same  fees  as  now.  until  the  expira- 
tion of  the  terra  for  which  they  were 
elected? 

"If  not,  what  will  their  status,  compen- 
sation and  duties  Bo?" 


The  present  General  Assembly  has  passed  Senate  Bill  Wo. 
361,  which  relates  to  the  question  you  asked  and  which  is  as 
follows: 

"Section  1.  That  Sections  13370  as 
amended  By  an  act  of  the  Gist  General 
Assembly,  approved  August  2,  1941, 
appearing  in  Laws  of  Missouri,  1941, 
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at  page  325 , and  ns  further  amended  by 
an  act  of  the  Gist  General  Assembly, 
approved  August  2,-  1341,  appearing  in 
Laws  of  Missouri,  1941,  at  page  326,  and 
Sections  13371  to  13581,  both  inclusive, 
the  same  being  all  of  Chapter  97  of  the 
Revised  Statutes  of  Missouri,  1939,  en- 
titled 'Constables’,  be  and  the  same  are 
hereby  repealed, 

"Section  2,  This  act  shall  become  ef- 
fective on  January  1,  1947,  except  that  in 
counties  in  which  the  .resent  terras  of 
constables  end  after  January  1,  1947,  this 
act  shall  take  effect  at  the  expiration  of 
the  present  terras  of  constables  in  said 
counties," 


Section  1 of  the  above  bill  provides  for  the  repeal  of 
all  existing  statutes  relating  to,  the  office  of  constable. 

Section  2 of  the  above  bill  provides  that  the  act  shall 
become  effective  on  January  1,  1947,  except  in  counties  in 
which  the  present  term  of  constable  ends  after  that  date,  and 
then  it  shall  take  effect  at  the  expiration  of  the  present 
term  of  the  constable. 

The  General  Assembly  has  also  passed  Senate  Bill  Ho,  3G2, 
relating  to  the  powers  and  duties  now  exercised  by  constables, 
which  is  as  follows: 

"Section  1,  Whenever  the  word  'constable' 
appears  in  any  statute,  except  insofar  as 
any  such  statute  applies  to  the  City  of 
St,  Louis  and  to  counties  of  the  first 
class,  the  same  shall  hereafter  be  deemed 
to  refer  exclusively  to  and  to  mean  'sher- 
iff unless  such  construction  is  plainly 
repugnant  to  the  context  of  any  such 
statute • 

"Section  2,  This  act  shall  become  effec- 
tive on  January  1,  1947  except  that  in 
count ios  in  which  the  present  terms  of 
constables  end  after  January  1,  1947, 
this  act  shall  take  effect  at  the  expira- 
tion of  the  present  terras  of  constables 
in  said  counties." 
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Aa  can  "be  readily  seen,  the  sheriff  of  each  county,  ex- 
cept counties  of  the  first  class  and  the  city  of  St.  Louis, 
will  generally  exercise  the  powers  and  duties  now  exercised 
by  the  constable’s  office. 

Senate  Bill  No,  362  has  the  same  effective  date  as  Senate 
Bill  No.  361.  Since  these  acts  are  not  effective  until  January 
1,  1947,  or  at  the  expiration  of  the  term  of  office  which  the 
constable  Is  nov;  holding,  the  present  statutes  will  remain  in 
force  and  effect  until  that  time.  These  statutes  prescribe 
the  duties,  powers  and  compensation  of  the  constable# 


Conclusion. 

It  is  the  opinion  of  this  department  that  the  constables 
now  holding  office  in  all  counties,  except  first  class  counties 
and  the  city  of  St.  Louis,  will  continue  to  hold  office  until 
January  1,  1947,  or  until  the  expiration  of  their  present  term 
if  after  January  1,  1947,  and  will  continue  to  perform  the  same 
duties  and  collect  the  same  fees  as  now  provided  by  law. 


Respectfully  submitted. 


APPRO  /EDs 


W.  BRADY  DUNCAN 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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1 CONSTITUTIONAL  LAWS  Law  providing  qircui  Judges  3hall 

OFFICERS s approve  compensation  and  appointment 
INHERENT  POWER  OF  COURT:  of  deputy  sheriffs  and  deputy  circuit 

clerks  is  constitutional* 


("\  1 July  11,  1940  , 


Hr.  Wayne  T*  Walker 
Assistant  Prosecuting  Attorney 
Ire ©no  County 
8 pr 1 n g field,  ; 1 i 3 s o ur i 


dear  Sir: 

This  acknowledges  your  request,  which  Is  as  follows: 

"W o have  some  new  problems  confronting 
us  regarding  the  operation  of  the  new 
Constitution  and  certain  sections  of 
tho  statutes  enacted  thereunder. 

"Under  Section  15547 *209 --The  circuit 
judges  of  tho  counties  of  the  second 
class  aro  given  the  duties’  of  setting 
the  number  of  the  sheriff’s  deputies 
and  also  their  compensation. 

"Under  Section  13408*5--The  circuit  \ 

judges  are  given  the  duties  of  fixing 
tho  number  and  salaries  of  the  deputies 
of  tho  circuit  clerk* 

"Article  2 of  the  Constitution  provides 
that  the  powers  of  the  government  shall 
be  divided  into  tliroo  distinct  depart- 
monts— the  legislative— executive  and 
judicial- -and  further  provides  that  one 
of  these  departments  shall  not  exorcise 
any  power  properly  belonging  to  another 
unless  specifically  directed  by  the 
Constitution  to  do  so. 

"Section  11,  Article  6 — further  provides 
that  the  compensation  of  all  county 


: r . Wayne 


Walker 
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oi fleers  except  those  which  adopt  and 
amend  a charter  for  their  own  government 
shall  he  compensated  and  paid  as  provided 
oy  law. 

"The  judges  of  our  circuit  court  have 
temporarily  approved  .the  appointment  of 
deputy  sheriffs  and  circuit  clerks  for  a 
period  of  three  months  and  have  also  set 
their  salaries  hut  troy  have  informed  / 

the  writer  that  they  think  such  appoint- 
ments do  not  ho long  to  them  as  judicial 
officers,  and  by  doing  so  they  are  in- 
vading the  province  of  another  department 
of  government  in  violation  of  Article  6, 

Section  11  and  Article  2 of  the  Constitu- 
tion as  aforesaid. 

"The  judges  contend  it  is  not  their  duty 
, or  within  their  province  to  fix  salaries 

because  the  salaries  should  he  fixed  by 
the  legislature,  in  other  words,  it  is 
their  contention  that  the  phrase  of  ’as 
provided  by  lav;’  means  that  only  the 
legislature  can  make  laws,  and  therefore, 
the  salaries  should  be  set  by  the  legis- 
lature," 

"We  shall  greatly  appreciate  your  opinion 
concerning  these  matters.” 

Keplying  thereto,  it  seems  that  the  Section  15547.209  to 
which  you  refer  is  apparently  an  error.  Wo  are  unable  to  find 
any  new  bill  passed  by  the  present  Legislature  having  such  a 
section.  However,  House  Bill  Ho,  959,  which  was  approved  by 
the  Governor  on  April  11,  1946,  appears  to  be  the  bill  regu- 
lating sheriff’s  salary  in  counties  of  75,000  to  200,000 
inhabitants,  and  Section  9 thereof  provides  as  follows: 

"The  sheriff,  in  a county  of  the  second 
class,  shall  bo  entitled  to  such  a number 
of  deputies  as  the  judges  of  the  circuit 
court  shall  deem  necessary  for  the  prompt 
and  proper  discharge  of  the  duties  of  his 
office.  Such  deputies  shall  be  appointed 
by  the  sheriff,  but  no  appointment  shall 
become  effective  until  approved  by  the 
judges  of  the  circuit  court  of  the  county. 


Mr,  Wayne  T.  jalker 


The  judges  of  the  circuit  court,  by  agree- 
ment with  the  sheriff,  shall  fix  the  sal- 
aries of  such  deputies*  A statement  of 
the  number  of  deputies  allowed  the  sheriff, 
and  their  compensation,  together  with  the 
approval  of  any  appointment  by  the  judges 
of  the  circuit  court  shall  be  In  writing 
and  signed  by  them  and  filed  by  the  sheriff 
with,  the  county  court . " 

Tho  section  recently  enacted  affecting  the  deputies  and 
assistants  to  tho  clerk  of  the  Circuit  Court  in  counties  of 
the  second  class  is  House  Bill  Ho*  893,  which  was  approved 
by  the  Governor  on  !, larch  15,  1916,  and  Section  13408.3  thereof 
is  as  follov/s} 

"The  clerk  of  the  circuit  court.  In  all 
counties  of  tho  second  class,  shall  be 
• entitled  to  such  a number  of  deputies 
and  assistants,  to  be  appointed  by  said 
clerk,  as  the  judges  of  the  circuit 
court  may  deem  necessary  for  the  prompt 
and  proper  discharge  of  tho  duties  of 
the  office.  Ouch  deputies  and  assist- 
’ ants  shall  receive  such  salaries  as  may 
1 be  fixed  by  the  circuit  court,  to  be 

paid  out  of  the  court--''  treasury,  in  the 
same  manner  as  the  salary  of  the  circuit 
clerk  Is  paid*" 

It  is  observed  that  said  last  section,  provides  that  the 
clerk  of  tho  Circuit  Court  is  entitled  to  such  number  of 
deputies  and  assistants,  to  be  appointed  by  said  clerk,  "as 
the  judges  of  the  circuit  court  may  deem  necessary  for  the 
prompt  and  proper  discharge  of  the  duties  of  the  office*" 

Section  9 of  House  fill  Ho.  939,  above  quoted,  has  a 
similar  provision  with  reference  to  the  deputy  sheriffs,  and 
the  further  provision  that  tho  judges  of  the  Circuit  Court, 
by  agreement  with  the  sheriff,  shall  fix  the  salaries  of  such 
deputies.  In  other  words  it  appears  that  both  of  said  above 
set  forth  sections  require  the  affirmative  approval  of  the 
judiciary  as  to  the  number  of  deputy  circuit  clerks  and  the 
number  of  deputy  sheriffs,  and  their  compensation,  and  your 
question  is  whether  such  provision  is  violative  of  the  Consti- 
tution. 


Hr « hayne  T,  talker 


The  1945  Constitution  of  Missouri  is  identical  with  the 
1875  Constitution  insofar  as  the  separation  of  power  is  con- 
cerned. Geo  Section  1 of  Article  II  of  the  1945  Constitution, 
which  is  as  follows: 


"The  powers  of  government  shall  he 
divided  into  three  distinct  department a - 
the  legislative,  executive  and  judicial- 
each  of  which  shall  he  confided  to  a 
separate  magistracy,  and  no  person,  or 
collection  of  parsons , charged  with  the 
exorcise  of  powers  properly  belonging 
to  one  of  those  departments,  shall  exer- 
cise any  power  properly  belonging  to 
either  of  the  others,  except  in  the  in-  • 
stances  in  this  Constitution  expressly 
directed  or  permitted# " 

Article  11  of  the  1945  Constitution  was  Article  III  of 
the  Constitution  of  1875* 
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The  case  of  State  ox  rel,  Allen  v.  haws on,  234  Mo.  427, 

3. Vi,  024,  Supreme  Court  of  his  sour! , en  banc,.  1920,  was 
an  Injunction  suit  instituted  by  two  of  the  judges  of  the 
County  Court  of  Buchanan  County,  and  Buchanan  County  as 
plaintiff  against  the  three  circuit  judges  of  said  county, 
seeking  to  enjoin  the  judges  from  fixing  the  number  of 
deputies  in  each  of  the  offices  of  Buchanan  County  there 
concerned  and  to  classify  such  deputies*  It  was  there  urged 
that  the  statute  so  authorising  was  unconstitutional  and  was 
violative  of  Section  1 of  Article  VI,  because  the  power  con- 
ferred upon  the  circuit  judges  by  the  statute  was  not  a 
judicial  power*  Other  constitutional  questions  were  also 
raised  and  the  court  had  a beautiful  opportunity  to  clarify 
tho  law  on  this  point,  but  they  did  not  pass  on  the  constitu- 
tionality of  the  act.  The  court  indicated  that. injunction 
was  not  the  proper  remedy,  because  the  parties  had  an  adequate 
remedy  by  lav/  by  quo  warranto,  on  tho  theory  that  the  power 
to  appoint  an  officer  was  a franchise  and  sustained  a writ  of 
prohibition  against  the  injunction  suit.  That  ease  was  com- 
mented on  analytically  in  State  ex  inf*  Walsh  v*  Thatcher  in 
1937,  102  3.W.  (2d)  937,  l.c.  938. 


In  State,  ex  inf.  v.  Washburn,  157  ho,  680,  G7  S.W,  592, 
90  Am,  St,  Kep,  450,  our  Supreme  Court,  en  banc,  in  1902 
decided  an  interesting,  case  which. dealt  with  the  power  of 
appointment  with  reference  to  the  Uonstitvitlon  and  the  divi- 
sion of  powers.  At  page  G95  (iio,)  tho  court  said: 


Ur.  Wayne  T.  Walker 


"When,  therefore,  the  General  Assembly 
undertook  to  confer  the  power  to  appoint 
the  third  election  commissioner  of 
Kansas  City  on  a 'body  of  men  not  offi- 
cially connected  with  the  State  govern- 
ment, it  undertook  In  effect  to  create 
aii  office  to  exercise  the  governmental 
function  of  "filling  by  appointment  another 
public  office  and  not  only  to  create  such 
office  but  to  name  by  description  the  men 
who  were  to  fill  it,  in  effect  creating 
the  office  and  appointing  the  incumbents,  * 
making  the  lav;  and  executing  It,  Section 
"S,  Article  14,  gives  no  such  power,  and 
article  S forbids  it," 

At  page  G96  the  court  said: 

"The  act  of  filling  a public  office  by 
appointment  is  essentially  an  administra- 
tive or  executive  act,  and,  under  the 
Constitution,  can  be  exercised  only  by 
an  officer  charged  with  the  duty  of  exe- 
cuting the  laws.  There  is,  however,  an 
exception  to  this  rule  which  does  not 
conflict  with  the  meaning  of  article  3, 

Courts  and  the  General  Assembly  may 
appoint  such  officers  or  agencies,  as 
arc  necessary  to  the  exorcise  of  their 
own  functions.  This  power  is  essential 
as  a right  of  self-preservation,  and  is 
necessary  to  preserve  that  very  inde- 
pendence in  the  several  departments  of 
the  government,  which  article  3 is  designed 
to  guard,  (llecnem  l'ubl  Off,,  secs,  104 
and  10b.  ) !i  . 

In  the  bashourn  case,  supra,  the  Legislature  enacted  a 
law  that  one  of  the  throe  election  commissi oners  should  "be 
chosen  from  three  eligible  citizens  from  the  leading  political 
party  opposed  to  that  to  which"  the  other  two  cominis s loners 
belong,  "The  court  held  that  provision  was  not  valid,  on  the 
ground  it  was  an  encroachment  by  the  Legislature  on  the  execu- 
tive department.  However,  the  facts  of  that  caso  were  not 
parallel  to  the  facts  of  this  case  in  that  respect,  because 
In  the  facts  before  us  we  are  dealing  with  the  authority  of 
the  court  to  approve  its  own  officers  and  to  fix  their  com- 
pensation. 


Ur  , Wayne 


T * Walker 


It  was  further  said  in  the  Washburn  case,  and  wo  grant 
that  it  was  dictum  and  not  necessary  to  be  said  in  the  decision 
of  the  case,  that  an  exception  to  tho  rule  exists,  in  that 
"Courts  and  the  General  Assembly  nay  appoint  such  officers  or 
agencies,  as  are  necessary  to  tho  exercise  of  their  own  func- 
tions*" They  there  state  this  inherent  power  is  essential  as 
a right  of  self-preservation  and  is  necessary  to  preserve  that 
very  independence,  in  the  several  departments  of  the  govern- 
ment which  the  separation  of  power  section  of  the  Constitution 
is  designed  to  guard  and  protect* 

hechera  on  Public  Offices  is  likewise  given  as  authority 
for  the  last  above  utterance,  and  such  expression  as  last 
above  made  by  the  court  appears  to  us  to  be  sound  and  we  have 
not  seen  it  criticized  in  any  later  utterance. 

In  15  G,  J«,  page  871,  par*  205,  is  this: 

i 

"The  legislature  may  provide  for  minis- 
terial officers  with  power  to  perform 
ministerial  duties  necessary  in  the  ad- 
ministration of  the  law,  and  it  is  proper 
that  the  power  to  appoint  such  officers 
should  be  delegated  to  the  courts,  ‘ x " 

In  the  same  volume,  page  073,  par,  211,  the  law  is  thus 
stated: 

"The  right  to  compensation  may  rest  upon 
the  statute,  or  upon  the  inherent  power 
of  a court  of  record  to  appoint*  u a- 

57  0*  J«,  page  730,  par*  1,  declares  the  law  to  be  that 
the  sheriff  "is  an  officer  of  the  court  and  subject  to  its 
orders  and  directions*" 

11  C.  J*,  page  843,  par,  1,  declares  the  law,  with  ref- 
erence to  the  clerk,  as  follows: 

"A  clerk  of  court  is  an  officer  of  a 
court  of  justice  who  has  charge  of  the 
clerical  part  of  its  business,  who  keeps 
its  records  and  3eal,  issues  process, 
enters  judgments  and  orders,  gives  cer- 
tified copies  from  the  records,  etc. 


Mr.  Wayne  T.  7/alkor 
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We  would  prefer  laying  our  finger a on  a Missouri  decision 
squarely  deciding  this  question,  but  being  unable  to  do  s o wo 
rely  upon  the  Washburn  case  and  the  authority  there  cited,  the 
reasonableness^of  said  view  with  reference  to  the  inherent 
power  of  the  court,  the  support  given  to  said  view  by  the  lav/ 
writers,  and  the  inclination  to  follow  what  wo  believe  to  be 
our  duty  in  upholding  the  Constitutional! ty  of  statutes  unless 
they  appear  to  be  clearly  unconstitutional. 


Conclusion. 


It  is  our  opinion  that  the  statutes  enacted  by  the 
recent  Legislature,  making  the  compensation  and  number  of 
doputy  circuit  clerks  and  deputy  sheriffs  dependent  upon  the 
approval  by  the  circuit  judges  oh  tho  courts  in  which  said 
officials  function,  are  constitutional. 


Very  truly  yours. 


APPROVED* 


0 a Aiih  v jaT  8 0 j 'i 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


DW  8 ml 
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MOTOR  VSHIGLLS Use  o,f  truck  ordinarily  ised  in  hauling  commercially, 

and  having  only  ’'local  commercial  license,"  for  trans- 
porting'farm  products  for  distance  of  more  than  w5 
miles,  where  such  use  not  wholly  within  one  municipality 
or  urban  community,  violates  Sec.  8369,  Laws  1943,  pp. 
664-666,  and  subjects  user  to  penalty  prescribed. 


august  J30,  1946 


FILED 


honorable  Pugh  h.  aggonor 

Superintendent , Missouri  State  Highway  Patrol 
Jefferson  Oity,  nissouri 


hoar  Sir: 


This  office  is  in  receipt  of  your 
oial  opinion  on  the  following  question 


o-^uest  for  our  offi- 


"w  Mr.  __  owns  . lino  quarry  and  a float 

of  lime  trucks.  .Is  has  seven  trucks  with 
’local'  license  mid  two  licensed  for  ’ beyond 
local.*  mr.  ______  .Iso  owns  and  opera  too  a 

largo  farm  in  another  locality,  end  in  the 
course  of  his  operations  he  uses  his  lime 
trucks  to  transport  form  products,  equip- 
ment and  Implement?;*  to  and  from  his  farm  to 
0 ant  on  and  other  parts  of  the  state,  'would 
ho  be  violating  the  lav;  if  ho  used  a truck 
with  a 'local*  license  to  transport  farm 
products  end  equipment  beyond  the  Lb  mile 
limit  V " 


into 
or  1 
page 


will 


"Local*1  and  *’ beyond  local"  license  fees  were  introduced 
the  Missouri  .statutes  in  House  Bill  L4G  of  the  6Lnd  Gon- 
mssembly, ' and  may  bo  found  in  Laws  of  1943 , beginning  at 
663.  In  quoting  pertinent  sections  from  that  law,  as 
be  hereafter  seen,  frequent  r of  ex*  one  o is  made  to  "com- 


mercial motor  vehicles," 


definition  of  that  term, 
1939 : 


and  the  following  is  the  statutory 
taken  from  auction  8367,  R,  g.  fo. 


,-s  f -!•  * »Ooramercial  motor  vehicle,'  w motor* 
vehicle  designed  or  regularly  uaod  for  curry- 
ing (a)  freight  and  Merchandise,  or  (b)  more 
than  eight  passengers.  * * * ** 


ionorable  im^ii  11. 
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Oinoe,  t O f.XOOPSrlv-  t p ■ i r-\ 'in  ■■■ J'  1 i ■ .■>  , 

sarily  be  included  in  tb.  t"  d^inition ;liUst  ne®?s_ 
of  a action  8o39,  Laws  o . Missouri  P°*"tion 

defines  "local  commercial  motor  tohio£ea^  ' °o4“°00'  wlilch 

term  ’local  comuoreial  motor  vehicJ  eT 
inoiuuea  every  * comiorcial  motor  vehicle’ 
in  'Oction  8337,  ..Revised  8tat~ 

..tea^ox  i-assoiiri , 19o9,  while  opera  tin.  ■ 
wicain^  unis  state  and  used  for  the  trans- 
poi-oation  ox-  persons  or  property: 

"1.  wholly  within  any  municipality  or 
ar  Dan  community,  or 

’>•  wholly  within  uny  municipality  or  ir- 
oun  community  anu  a aone  extending"  85  air 

fles  i’r?il  tile  boundaries  of  any  nunicioali- 
?£  urban  community,  or  contiguous  munici- 
Pd.ij.ty  or  urban  community,  or 

3,  In  making,  hauls  not  exceedin'  25  Miles 
in  length,  or  J 

“•  •■'hoii  controlled  or  operated  by  onv  per- 
son or  persons  principally  en^od  in  f arra- 
usou  exclusively  in  the  transporta- 
tion oi  agricultural  products  or  live  stock 

^oa  k farm  or  farms,. or  in  tlio  trans- 
poi out ion  oi  supplies  to  or  from  a fora  or 
farms.'1 

V ehicle^sliall!5 b^only^one-third  tJfflf foJ1  tho^o  o™  “ ^°?al" 

vehicles  not  coainy  uithin  the  p^is^Ljunf^teC^a. 

the  benefits  provided  for  "loca?°  co^e^Li  “to29vk?o?eealn 
tiuc  truck  mentioned  in  vour  reoue^t  n 'u~oleo, 

duotedUabo^than-Ten— Gref- divisions  V^ectlon^?1106 

tioi:  1 tm‘°e  “•«  elivanatod  by  your  ,um- 

oerned^ktiipd; °g°f.  i4  a possible  that  the  individual  con- 
he  owns  and  orj'V-to"''  ■k‘1-  L,(:  xu  iamnd,  since  you  state  that 
a cu^ry!  **  ^ 9 *“">  ovei1  tto**  »e  also  operates 


f 


** 
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To  corn©  within  the  .terms  or  subsection  4,  supra , however, 
the  vehicle  must  be  (i  us  eh  exclusively  in  the  transportation 
of  agricultural  products,”  and  wo  can  finci  no  precod  out  for 


hold  ing  that  c om  c i a 1 
is  such  a product.  . r 
Series''  discloses  the  £ 


lime  such  as  that  produo od  by 
el  Uj-  joe;  to  /orcis  cji-i-Q  i in-  a a s 
ollovdng  definition  (Volume  1, 


a quarry 
- hirst 
page  287) 


«I.u  ordinary  usage , the  term  ’agricultural 
products’  is  confined  to  the  yield  of  the 
soil,  as  corn,  wheat,  .rye,  hay,  oho,.,  in 
its  urinary  form.  '*  v '''mavis  vs.  dity  of 
noon,  64  Georgia  reports  120. <} 

The  word  “exclusively”  nesus  no  definition  here,  as  its 
meaning  is  too  well  known.  A true':  used  in  hauling  line  from, 
a quarry  could  not  be  used  oxolusivoly  for  two  agricultural 
purposes  o on t ornpl w.t eu-  in  t.ue  statute  quotes  heroin. 


' Op  .1  j U 1.AJ . JTQI. 

It  is  the  conclusion  of  this  office  that  the  use  of  a 
truck,  ordinarily  employed  in  hauling  lime  commercially,  and 
having  only  t iie  ” local  commercial  license”  described  in  Section 
8669,  Laws  of  niissouri , 194  j , pages  064-606,.  for  transporting 
farm  products,  equipment  and  implements  for  u distance  of  more 
than  twenty-five  miles,  "whore  such  use  is  not  wholly  within  one 
municipality  or  urban  community,  violates  the  provisions  of 
said  Section  8809,  and  would  subject  such  user  to  tiro  penalty 
prescribed , 


Respectfully  submitted , 


ROilORT  L.  iff  mill 
To  i~>  X il  X)  Li -Li.  t . ttorney  General 


Al'i^iOV  CD  i 


nil YLOE 
Attorney  General 
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MISSOURI  STATE  HIGHWAY 
PATROL: 


(l)  Necessity  of  dmpl<tfyees  of  the  State 
of  Missouri  and  of  members  of  Patrol 
complying  with  motor  vehicle  drivers' 
regulations;  and  (2)  applicability  of 
Motor  Vehicle  Safety  Responsibility  Act 
to  employees  of  the  State  of  Missouri 
and  to  members  of  Patrol. 


September  26,  1946 


/ 
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Colonel  Hugh  H,  Waggoner 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  letter  of  recent  date  request- 
ing an  official  opinion  of  this  office,  and  reading  as  follows: 


"The  Legislature  recently  passed  House  Bill 
No.  317,  which  is  known  as  the  'Motor  Vehicle 
Safety  Responsibility  Act.'  We  are  in  doubt 
as  to  the  intent  of  the  Legislature  concern- 
ing the  status  of  persons  operating  state- 
owned  vehicles  in  performance  of  their  duties, 
and  of  course,  we  are  particularly  interested 
in  the  status  of  members  of  the  Patrol  when 
operating  patrol  cars. 

"We  also  would  like  to  know  what  license, 
driver's,  or  registered  operator's,  if  any, 
an  employee  of  the  State  of  Missouri  must 
have,  to  legally  operate  a state-owned  motor 
vehicle.  Again  we  are  particularly  interested 
in  what  license  our  patrolmen  need  to  operate 
a patrol  car  in  performance  of  their  duty. 

"We  ask  that  you  inform  us  of  your  opinion  on 
these  questions  as  soon  as  you  possibly  can, 
as  the  law  becomes  effective  October  6,  1946." 

For  reasons  which  will  appear  subsequently  in  this  opinion, 
we  have  answered  your  question  in  inverse  order,  and  have  sub- 
divided each  question  into  its  components. 

We  first  consider  the  applicability  of  the  motor  vehicle 
drivers'  licensing  regulations  with  respect  to  employees  of  the 
State  of  Missouri.  Section  8444,  R.S.  Mo.  1939,  reads  as  follows: 


Col,  Hugh  E*  Waggoner 
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" (a)  It  shall  be  unlawful  for  any  person 
except  those  hereinafter  expressly  exempted 
to  drive  any  motor  vehicle  upon  any  highway 
in  this  state  unless  such  person  has  a valid 
license  as  an  operator  under  the  provisions 
of  this  article, 

11  (b)  Any  person  holding  a valid  ohauf f etxr 1 s 
license  or  registered  operator’s  license, 
as  provided  in  Sections  8372  and  8373,  need 
not  procure  an  operator’s  license,” 


The  exemptions  mentioned  in  the  statute  quoted  supra  are 
set  out  in  Section  8445,  R,S«  Mo,  1959,  as  reenacted  Laws  of 
Missouri  1943,  page  GG2j 


” The  following  persons  are  exempt  from  license 
hereunder* 

”1,  Any  person  while  driving  or  operating  any 
road  machine,  farm  tractor,  or  implement  of 
husbandry  temporarily  operated  or  moved  on  a 
highway, 

”2,  A nonresident  who  is  at  least  sixteen  (16) 
years  of  age  and  who  has  in  his  Immediate  pos- 
session a valid  operator ’3  license  Issued  to 
him  in  his  home  State  or  country  may  operate  a 
motor  vehicle  in  this  State  only  as  an  operator, 

”3,  A nonresident  who  is  at  least  eighteen 
(18)  years  of  age  and  who  has  in  his  immediate 
possession  a valid  chauffeur’s  license  Issued 
t6  him  in  his  home  State  or  country  may  operate 
a motor  vehicle  in  this  St^te  either  as  an 
operator  or  chauffeur,  except  any  such  person 
must  be  licensed  as  a chauffeur  hereunder  before 
accepting  employment  as  .a  chauffeur  from  a resi- 
dent of  this  State, 

"4,  Any  nonresident  who  is  at  least  eighteen 
(18)'  years  of  age,  whose  home  State  or  country 
doe3  not  require  the  licensing  of  operators,  may 
operate  a motor  vehicle  as  an  operator  only,  for 
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a period  of  not  mono  than  sixty  (60)  days  in 
any  calendar  year,  if  the  motor  vehicle  so 
operated  is  duly  registered  in  the  home  State 
or  country  of  such  nonresident. 

11  -5 » Inmates  of  the  Department  of  Penal  Insti- 
tutions selected  by  the  Board  and  Warden  who 
have  not  been  convicted  of'  a motor  vehicle 
felony  as  follows— •driving  while  intoxicated, 
failing  to  stop  after  an  accident  and  disclos- 
ing his  or  her  identity,  or  driving  a motor 
vehicle  without  the  owner's  consent— may  operate 
State  ov/ned  trucks  for  the  benefit  of  the  In- 
stitution, provided,  that  such  inmate  operator 
shall  be  accompanied  by  a guard  in  the  said  truck.” 


The  provision  found  as  paragraph  (5)  of  the  exemption 
statute  was  added  thereto  at  the  first  session  of  the  General 
Assembly  following  the  rendition  of  the  opinion  in  Department 
of  Penal  Institutions  et  al.  v.  V'ymore , 165  S.W.  (2d)  610.  In 
the  opinion  mentioned,  the  Supreme  Court  of  Missouri  had  held 
that  the  Act  was  applicable  to  all  state  officers.  In  the 
course  of  the  opinion,  the  following  language  appears , l.c.  620 


"The  terms  of  the  Act  are  broad  enough  to 
include  state  officers  and  they  are  not  ex- 
pressly exempted  by  the  Act  or  by  any  other 
iaw.  By  Section  8374,  Revised  Statutes  Mis- 
souri 1939,  amended  by  Session  Acts  of  1941, 
page  446,  IIo.R.S.A.,  Section  8374,  the  motor 
vehicle  itself,  when  state  or  municipally 
owned,  is  exempted  from  registration  and 
license,  but  there  is  no  exemption  as  to  the 
operator  of  the  vehicle.  On  the  contrary, 
that  section  expressly  grants  to  municipalities 
the  power  to  ’regulate  the  speed  and  U3e  of 
such  motor  vehicles.’  It  is  unlikely  that  the 
general  assembly  intended  to  grant  to  munici- 
palities the  power  to  regulate  the  operation 
of  publicly  owned  motor  vehicles  and  to  deny 
that  power  to  the  state.  The  fundamental 
purpose  of  the  Drivers’  License  Act  seems  to 
require  the  inclusion  of  state  officers  as 
well  as  other  persons.  There  is  just  as  much- 
danger  to  the  public  In  the  operation  of  a 
state  owned  car  as  one  which  is  privately 
owned.  -st  * 
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The  fact  that  the  subsequent  action  taken,  by 
Assembly  had  the  effect  only  of  relieving  from  the  Missouri 
drivers ' license  lav/  inmat os  of  the  Department  of  Penal  in- 
stitutions selected  by  the  Board  and  Warden , when  operating 
state  owned  trucks  under  restricted  conditions,  is  strongly 
indicative  of  the  intent  of  the  General  Assembly  to  not  fur- 
ther exempt  other  state  employees*  iron  the  above  we  are 
persuaded' to  the  view  that  employees  of  the  State  of  'Missouri 
are  required  to  comply  with  the  drivers’  license  law  of  the 
state*  The  particular  type  of  license  required- -registered 
operator,  chauffeur  or  operator- -will,  of  course,  be  dependent 
upon  the  type  of  employment  of  such  employees* 


P/hat  has  been  said  a >ovo  wo  think  equally  applicable  to 
members  of  the  State  Uighv/a::  Patrol*  However , wo  note  that 
you  have  specifically  requested  our  opinion  as  to  tho  exact 
type . of  license  such  members  should  procure;  and  wo,  there- 
fore, have  extended  our  cons i&erat ion  of  the  matter  to  the 
end  that  this  phase  of  your  inquiry ’may  bo  answered. 


The  following  definitions  found  in  Section  0445,-  k« 
1 9 3 9 , w o d o em  p o r t i n e 1 1 1 1 


o » 


" (e)  Operator.  'very  p arson , other  than 
a chauffeur  or  re  istered  operator,  who 
is  in  actual  physical  control  of  a motor 
vehicle  upon  a highway. 


11  (f)  ’ Chauffeur ’ . An  operator  (a)  who 

operates  a motor  vehicle  in  the  transpor- 
tation of  persons  or  property,  and  who  re- 
ceives compensation  for  ouch  service  in 
wanes,  salary,  commission  or  faro  or  (b) 
who  as  owner  or  employee  operates  a motor- 
vehicle  carrying  passengers  or  property 
for  hiro * 

" (f-1)  1 ho  ’istered  operator* 1 An  operator, 
other  than  a chauffeur , who  regularly  op- 
erates a motor  vehicle  of  another  person 
in  the  course  of,  or  as  an  incident  to  his 
ermloyment , but  whose  principal  occupation 
is  not  the  operating  of  such  motor  vehicle.” 


Giving  due  regard  to  the  fact  that  Btato  Hi qhv/ay  Patrol 
members  are  not  employed  primarily  to  drive  motor  vehicle's , 
but  that  such  operation  is  an  incident  to  the  employment  of 
those  members  of  the  Patrol  who  are  assigned  automobiles  or 
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motorcycles,  we  believe  that  such  operations  are  within  the 
category  of  those  to  whom  the  definition  of  "registered 
operator"  applies.  We  think  that,  therefore,  the  members  of 
the  State  Highway  Patrol  whose  employment  is  such  as  to  re- 
quire the  operation  of  a motor  vehicle  as  an  incident  of 
their  employment  must  obtain  a license  as  a "registered  op- 
erator . " 

Having  determined  that  the  employees  of  the  State  of 
Missouri  and  the  members  of  the  Missouri  State  Highway  .Patrol 
must  comply  with  the  drivers’  license  law  of  the  state,  wo  ■> 
next  consider  the  applicability  of  the  Motor  Vehicle  Safety 
Responsibility  Act,  which  is  found  in  House  Bill  Ho,  317  of 
the  63rd  General  Assembly  to  such  employees  of  the  state  and 
to  members  of  the  State  Highway  Patrol,  The  Act  by  its  terms 
applies  to  all  owners  and  operators  of  motor  vehicles.  The 
only  exemption  clause  found  therein  is  paragraph  (b)  of  Sec- 
tion 4,  reading  as  follows: 

"notwithstanding  anything  else  herein 
contained,  this  Act  shall  not  apply  with 
respect  to  any  motor  vohicle  owned  by  the 
united  States , tao  State  of  Missouri,  or 
any  political  subdivision  of  ''this  State , 
or  any  municipality  therein,  nor  shall 
this  Act  apply  to  any  common  carrier  or 
contract  carrior  whose  operators  aro  sub- 
ject to  the  jurisdiction  of  and  are  regu- 
lated by  the  Interstate  Commerce  Commis- 
sion or  the  Public  Service  Commission  of 
Missouri,  or  by  regulatory  ordinances  of 
the  municipalities  served  by  such  common 
or  contract  carrier,  and  which  3hall  have 
satisfied  any  applicable  requirements  con- 
cerning bond,  insurance  or  proof  of  finan- 
cial responsibility  imposed  by  the  regula- 
tory authority  having  jurisdiction  over 
the , carrier ’ s operations." 

You  will  note  that  we  have  underscored  a portion  of  the 
quoted  exemption  clause.  We  have  done  so  for  the  reason  that 
it  might  be  contended  that  this  portion  would  serve  to  exempt 
the  drivers  of  such  motor  vehicles  referred  to  therein  from  the 
operation  of  the  Act,  We  do  not  believe  that  it  has  this  ef- 
fect, however,  as  reference  to  the  Act  itself  discloses  that 
the  exemption  clause  follows  immediately  after  paragraph  (a) 
of  Section  4,  which  reads  as  follows: 
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"The  commissioner  also  shall  suspend  the 
license  and  all  registration  certificates 
or  cards  and  registration  plates  issued  to 
any  person  upon  receiving  authenticated  re- 
port, as  hereinafter  provided,  that  such 
person  has  failed  for  a period  of  30  days 
to  satisy  any  final  judgment  in  amounts  an^l 
upon  a cause  of  action,  as  hereinafter  stated," 

Also,  immediately  following  the  exemption  clause,  we  find 
paragraph  (a)  of  Section  (5,  reading  as  follows: 

"The  suspensions  required  in  Section  4 
shall  remain  in  effect  and  no  other  motor 
^vehicle  shall  he  registered  in  the  name  of 
f such  judgment  debtor  nor  any  now  license 
issued  to  .such  person  for  the  vehicle  in- 
volved unless  and  until  such  judgment  is 
satisfied  or  stayed  and  the  judgment  debtor 
gives  proof  of  financial  responsibility  in 
future,  as  hereinafter  provided,  except 
under  the  conditions  as  herein  stated  in 
the  next  succeeding  sections." 

1't  is  our  belief  that  by  reason  of  ‘finding  the  exemption 
clause  in| juxtaposition  to  the  quoted  portions  of  the  Act  re- 
lating to  the  registration  certificates  of  motor  vehicles,  the 
underscored  portion  of  the  exemption  clause  relates  solely  to 
those  provisions.  This  would,  of  course,  be  but  in  accord  with 
a practical  application  of  the  Act,  as  it  would  be  an  absurd 
action  of  the  General  Assembly  to  write  a lav/  which  would  have 
the  effect  of  destroying  the  right  of  the  State  of  Missouri  to 
use  its  own  motor  vehicles  merely  because  a driver  thereof  had 
suffered  the  loss  of  his  right  to  operate  a motor  vehicle. 

You  will  note  that  nothing  contained  in  the  quoted  ex- 
emption clause  has  t ie  effect  of  relieving  employees  of  the 
State  of  Missouri  or  members  of  the  State  Highway  Patrol  from 
the  provisions  of  the  Act.  In  the  premises,  we  believe  that 
the  cited  portion  of  the  opinion  in  Department  of  Penal  Insti- 
tutions et  al,  v.  Wymore , 165  S.  W.  (2d)  618,  1.  c»  620,  quoted 
supra,  to  be  applicable  in  the  construction  of  the  statute. 
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bOHCLUSION 


In  the  promises,  we  aro  of  the  opinion  that: 

(D  Employees  of  the  State  of  Missouri  are  required,  t© 
comply  with  the  drivers’  license  law  of  the  state,  the  par- 
ticular type  of  license  required  being  determined  by  the 
nature  of  the  employment ; 

(2)  Members  of  the  Missouri  State  Highway  Patrol  ar® 
required  to  comply  with  tho  drivers’  license  law  of  the  stat®, 
and  in  view  of  tho  nature  of  their  employment  and  use  of 
motor  vehicles  in  connection  therewith,  the  proper  license 
being  that  of  a "registered  operator";  and 

(o)  flio  provisions  of  the  Motor  Vehicle  Safety  Reapon- 
sibility  Act,  being  House  Bill  Ho*  31.7  of  the  63rd  General 
Assembly,  aro  applicable  to  employees  of  the  State  of  Mis- 
souri, including  the  members  of  the  Missouri  State  Highway 
Patrol.  J 


Respectfully  submitted. 


WILL  E.  BERRY,  Jr. 

Assistant  Attorney  General 

APPROVED t 


7F.  E . TAYLOR 
Attorney  General 

WEB l LR 
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DISPOSITION  OP  GAMBLING  MONEY:  When  in  possession  of  highway 

patrol,  said  money  may  be  retained 
HIGHWAY  PATROL:  for  evidence,  but  must  be  returned 

after  the  criminal  proceedings. 


October  18,  1946 

I6' 


Honorable  Hugh  H,  Waggoner,  Superintendent 
Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Sir: 

We  hereby  acknowledge  receipt  of  your  letter  of  recent 
date  requesting  an  opinion  from  this  department,  which,  reads 
in  part  ad  follows: 

h'a.  A group  of  officers  observed  a dice 
game  through  a window  in  which  money  was 
being  used  by  the  participants  for  appro- 
ximately one-half  hour  period.  During 
this  time,  ach  of  the  • art  io  leant  s who 
was  arrested  was  observed  either  taking 
.money  into  his  hand  or  pay  in/:;  out  money 
from  his  hand  as  ha  handled  the  dice  in 
the  gams.  Such  expressions  as  1 Shoot  20* 
and  *1'  didn’t  make  it’  were  ‘heard • This 
gambling  was  talcing  place  upon  an  - especi- 
ally constructed  taolo,  ••Hen  the  officers 
concerned  broke  through  the  window- and 
entered  the  place,  the  participant  a wore 
observed  cutting  the  money  and  dice  in 
their  pockets.  The  officers  seised  this 
money  and  dice  from  the  pockets  into 
which  they  hacl  observed  the  -participants 
placing  the  same,  and  held  said  money  and 
dice  as  evidence. 

"b.  Assuming  that  the  seizure  of  the  money 
and  dice  as  evidence  was  legal  search  and 
seizure,  and  the  participants  were  formally 
charged  under  a criminal  proceedings,  and 
furthermore  that  they  claim  said  money  as 
their  personal  property  and  requests'  its 
return' to  them,  the  following  opinions  are 
requested. 

. ! ,T(1)  Whether  or  not  such  money  confiscated 

as  evidence,  may,  after  the  disposition  of 
the  criminal  proceedings  against  partici- 
pants who  claim  said  money,  be  properly 
turned  over  to  either  the  School  fund  or 
tue  General  Revenue  l-'imd  of  the  County  of 
Venue. 


(2) 
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"(2)  Whether  such  money  seized  as  evidence 
comes  under  the  provisions  of  the  ’Fourth 
paragraph  of  Section  4175,  R.  £•>.  "-to . 1959 * 
or  any  other  paragraph  of  said  section." 

As  we  interpret  the  factual  situation  in  your  communica- 
tion, we  assume  that  this  money-  was  confiscated  for  evidence 
as  a result  of  a la;  al  search  and  seizure,  and  that  after 
criminal  proceedings,  the  owners  requested  that  said  money  be 


returned  to  them. 


Yu  specifically  asked  if  this  money  comes 


under  Section  4175  U.  H.  Mo.  1959 , which  provides  in  part  as 
follows: 

"Upon  complaint  being  made,  on  oath,  in 
writing,  to  any  officer  authorized  to 
issue  process  for  the  apprehension  of 
offenders,  that  any  of  the  property  or 
articles  hereinafter  named  are-  kept  with- 
in the  county  of  such  officer,  if  he  shall 
bo  satisfied  that  thoro  is  r ..asonable 
ground  for  such  complaint , shall  issue  a 
warrant  to  the  sin.-. riff  or  any  constable 
of  the  county,  directing  him  to  search 
for  and  seize  any  of  the  following  pro- 
perty or  articles: 

"Fir st- -Any  -warning  table  or  gambling  de- 
vice rob  lilted  by  law." 

The  rest  of  this  section  deals  with  the  seizure . gf  illegal 
publications,  illegal  drugs  and  raw  materials  to  be  used  in  the 
manufacture  of  illegal  material  described  in  said  section.  It 
is.  noted  that  property  described  in  this  section  is  property 
that  is  inherently  illegal  in  its  nature.  It  do as  not  include 
property  seized  for  evidence  which  is  merely  being  used  in  an 
illegal  transaction..  Therefore,  it  seeim  clear  to  us  that 
money  confiscated. in  a gambling  game  would  not  be  subject  to 
the  provisions  of  this  section. 

After  a careful  search  of  the  statutes  of  this  state,  we 
find  no  provision  for-  the  forfeiture  of  money  to  b county 
merely  because  it  was  seized  as  evidence  in  a goU'-lin-g  gome. 

The  general  .rule  is  to  return  property  to  the  •owner  when 
seized  for  evidence,  we 
page  550: 


note  from  47  Am.  -T ur . , paragraph  49, 


"It  is  generally  the  practice,  where  pro 
perty  comes  into  the  possession  of  a 
court  in  aid  of  a criminal  prosecution, 
to  restore  it  to  its  rightful  owner  when 
it  is  no  longer  needed. , if  there , is  no 
dispute  as  to  its  o.  nership.v  '*  v" 


/ 


Hon.  Hugh  H.  Waggoner 


(3) 


An  analogous  situation  was  presented  in  the  case  of 
State  vs.  Gambling  Equipment,  40  P,  (3d)  746 , wherein  the 
Supreme  Court  of  Arizona  stated  at  1.  c.  747: 


tt*  * * After  Grayson  pleaded  guilty  to 
maintaining  or  he 
or,  in  other  wore 
no  longer  needed 


ipiug  a gambling  house , 

, "lien,  the  property  was 


evidence 


hut  dis- 
position siioi  Id  be  made  of  it?  Property 
taken  under  u search  warrant  is  in  cus- 


todial 1-3'i: 


■ 0 f to 


a 


tilin''  it  ii 


generally  the  practice , -here  property 
h:>s  come  into  a court  or  magistrate1  s 
possession  in  aid  of  a criminal  two  sedi- 
tion, it  is  restored  to  its  rightful  owner 
when  no  longer  peed  c'! , if  there  is  no 
dispute  as  to  its  ownership."'  * *n 


It  can  readily  be  seen. from  the  above  quotations  that  if 
property  is  seised  and  is.  not  intended  for  illegal  use,  then 
it  should  be  returned  to  the  rightful  owner* 


CONO. WHICH 


Therefore , it  is  the  opinion  of  t;  is  department  that 
money  confiscated  at  a gambling  -tame  to  be  us--  d as  evidence 
should  be  returned  to  the  owner .after  criminal  proceedings. 

Respect fully  submitted , 

u « * 


•>:y/{rrj q t r '[*  •T/'i  ;. rTT  : ? C'  \ T 

As si stant  Attorney  General 


APHiOVAD: 


tf . A . f.  Fj'ivIT; 
Attorney  General 

PR:  VIA! 


PENAL  INSTITUTIONS:  Sentences  to  different  institutions 

are  cumulative  and  not  concurrent. 


J anuary  9 , 1946 


Mr,  Thomas  E,  Whiteootton, 

Director  Department  of  Penal  Institutions 
Jefferson  City,  Missouri 


Dear  Mr . WhI t e c o 1 1 on : 

In  reply  to  your  request  to  this  office  for  an 
opinion  on  concurrent  or  consecutive  sentences  as  stated 
In  your  letter,  which  is  as  follows! 


"Attached  are  certified  copies  of 
Sentence  and  Judgment  relating  to 
the  incarceration  of  James  Rawles, 

Algoa  No,  5008,  and  Missouri  State 
Penitentiary  No.  58350. 

"This  subject  was  sentenced  on  the 
26th  day  of  June  1943  to  serve  two 
years  In  the  Intermediate  Reforma- 
tory. While  under  sentence  and 
awaiting  transportation  to  the  Re- 
formatory, he  and  one  King  attempted 
to  dig  their  way  from  the  county  jail. 
•They  were  apprehended  and  on  the  18th 
day  of  October  1943,  were  sentenced 
to  two  years  in  the  State  Penitentiary. 

"You  will  note  that  the  Algoa  commit- 
ment reads  'that  the  said  Defendant 
having  pleaded  guilty  as  aforesaid, 
be  confined  in  the  Intermediate  Re- 
formatory of  the  State  of  Missouri 
for  the  period  of  two  years,  from 
this  date,  The  Penitenti- 

ary commitment  reads  ' that  the  said 
Defendant,  James  Rav/les,  having  pleaded 
guilty  as  aforesaid,  be  confined  in  the 
penitentiary  of  the  State  of  Missouri 
for  the  period  of  Two  years,  from  this 
date, 
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"The  question  has  arisen  as  to 
whether  or  not  the  Record  Clerks  at 
Algoa  and  the  Penitentiary  were  correct 
in  setting  this  inmate  to  serve  the 
sentences  consecutively.  I might  add 
that  this  subject  was  received  at  the 
Intermediate  Reformatory  October  26, 

1943,  completed  his  sentence,  and  was 
registered  at  the  Penitentiary  December 
28,  1944,  then  was  reassigned  to  Algoa 
as  an  inmate  clerk  in  the  Chief  Clerk’s 
off loe, 

"Your  official  opinion  is  requested  as 
to  how  these  two  sentences  should  run, 
whether  concurrent  or  consecutive,  and 
whether  in  your  opinion  it  was  the  in- 
tention of  the  court  that  the  latter 
sentence,  that  is,  two  years  in  the 
State  Penitentiary  without  any  indica- 
tion as  to  how  it  would  run,  would  super- 
sede the  two-year  sentence  to  Algoa." 


This  question  turns  upon  the  interpretation  of  the  two 
commitments,  one  being  a commitment  to  the  Intermediate 
Reformatory  at  Algoa  for  two  years,  and  the  other  being  a 
commitment  to  the  penitentiary  for  a term  of  two  years,  by 
the  same  judge.  In  the  same  court,  but  at  different  terms. 

The  commitment  to  the  Intermediate  Reformatory  at  Algoa 
was  made  at  the  June  Term,  1943,  of  the  Circuit  Court  of 
Jasper  County,  Missouri,  and  reads  as  follows: 


"BE  IT  REMEMBERED,  That  heretofore,  towit: 
on  the  26  day  of  June  A.D.  1943,  at  the 
regular  June  Term  of  the  Circuit  Court, 
begun  and  held  at  the  Court  House  in  the 
City  of  Carthage  In  the  County  and  State 
aforesaid,  before  the  Honorable  Wilbur  J. 
Owen  Judge  of  Division  Two  of  the  Twenty 
fifth  Judicial  Circuit  of  the  State  of 
Missouri,  and  Judge  of  this  Court.  The 
following  among  other  proceedings  were  had, 
towit : 

"STATE  OP  MISSOURI  Plaintiff  ) 

VS.  ) Ho.  7f338 

James  Rawles  Defendant) 


Mr,  Thomas  E,  Whlteootton  (3) 


"how,  at  this  day  comes  the  Prosecuting 
Attorney  f or ' the  State,  and  also  comes 
the  Defendant  herein.  In  person  and  in 
open  Court,  whereupon  said  Defendant  is 
duly  arraigned  and  informed  hy  the  Court 
that  he  stands  charged  upon  the  Informa- 
tion filed  against  him  hy  the  Prosecuting 
Attorney  of  Jasper  County  with  the  crime 
of  Burglary  and  Being  now  enquired  of  how 
he  will  acquit  himself  of  said  charge, 
for  plea  thereto  the  Defendant  says  he  is 
guilty  as  charged  in  the  Information.  And 
thereupon  the  Court  does  assess  his  punish- 
ment at  Two  years  imprisonment  in  the  Inter- 
mediate Reformatory  at  Algoa,  of  this  State. 
And  now  being  now  asked  by  the  Court  if  he 
has  any  legal  cause  to  show  why  Judgment 
should  not  be  pronounced  against  him  accord- 
ing to  law,  and  still  failing  to  show  such 
cause,  it  is  therefore  sentenced,  ordered 
and  adjudged  by  the  Court,  that  the  said 
Defendant  having  pleaded  guilty  a3  afore- 
said, be  confined  in  the  Intermediate  Re- 
formatory of  the  State  of  Missouri  for  the 
period  of  Two  years,  from  this  date,  and 
that  the  Sheriff  of  this  County  shall  re- 
move and  safely  convey  the  said  Defendant 
to  the  said  Intermediate  Reformatory  there 
to  be  kept,  confined  and  treated  in  the 
manner  direoted  by  law,  and  the  Superinten- 
dent of  said  Intermediate  Reformatory  is 
required  to  receive  and  safely  keep  him, 

•the  said  Defendant  in  the  Intermediate  Re- 
formatory aforesaid  until  the  Judgment  and 
Sentence  of  this  Court  be  complied  with,  or 
until  said  Defendant  shall  be  otherwise  dis- 
charged by  due  course  of  law.  And  that  the 
State  of  Missouri  have  and  recover  of  and 
from  said  Defendant  the  costs  in  this  suit 
expended,  and  that  execution  issue  therefore." 


The  commitment  to  the  Penitentiary  was  made  at  the 
September  Term,  1943,  of  the  Circuit  Court  of  Jasper  County, 
Missouri,  and  reads  as  follows j 


"BE  IT  REMEMBERED,  That  heretofore,  to-wit: 
on  the  18"  day  of  Oct.  A.  D.  1943,  at  the 


Mr.  Thomas  E.  Whitecotton 
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regular  September  Term  of  the  Circuit 
Court,  begun  and  held  at  the  Court  House 
in  the  City  of  Joplin,  in  the  County  and 
State  aforesaid,  before  the  Honorable 
Wilbur  J.  Owen , Judge  of  Division  2 of 
the  Twenty-fifth  Judicial  Circuit  of  the 
State  of  Missouri,  and  Judge  of  this  Court. 

"The  following  among  other  proceedings 
were  had,  to-wit; 

'•STATE  OF  MISSOURI , Plaintiff,  ) No.  10960 

VS.  ) Criminal 

James  Rawles,  Defendant,  ) Action, 

Sentence 

and 

Judgment , 

"Now  at  this  day  comes  the  Prosecuting  Attor- 
ney for  the  State,  and  also  comes  the  Defen- 
dant herein  in  person  and  in  open  Court, 
whereupon  said  Defendant  informs  the  Court 
that  he  will  withdraw  his  plea  of  not  guilty 
heretofore  entered  herein,  and  enter  his  plea 
of  guilty  to  the  crime  of  Attempting;  to  Break 
Jail  as  charged  in  the  information.  And  there- 
upon the  Court  does  assess  his  punishment 
therefor  at  — Two  years  imprisonment  in  the 
Penitentiary  of  this  State*  And  being  now 
asked  by  the  Court  if  he  has  any  legal  cause 
to  show  why  judgment  should  not  be  pronounced 
against  him,  according  to  law,  and  still  fail- 
ing to  show  such  cause,  it  is  therefore  sen- 
■tenced  ordered  and  adjudged  by  the  Court  that 
the  said  Defendant  James  Rawles , having  pleaded 
guilty  as  aforesaid,  be  confined  in  the  peniten- 
tiary of  the  State  of  Missouri  for  the  period 
of  Two  years , from  this  date,  and  that  the 
Sheriff  of  this  County  shall  remove  and  safely 
convoy  the  said  Defendant  to  the  said  Peniten- 
tiary, there  to  be  kept,  confined  and  treated 
in  the  manner  directed  by  law,  and  the  Warden 
of  said  Penitentiary  is  required  to  receive 
and  safely  keep  him,  the  said  Defendant  in  the 
Penitentiary  aforesaid  until  the  Judgment  and 
Sentence  of  this  Court  be  complied  with,  or 
u#til  said  Defendant  shall  be  otherwise  dis- 
charged by  due  course  of  law.  And  that  the 
State  of  Missouri  have  and  recover  of  and  from 
said  Defendant  the  costs  in  this  suit  expended, 
and  that  execution  issue  therefor." 
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Section  9108,  R,  3,  Mo.  1939,  reads  as  follows: 


"An  intermediate  reformatory  for  young 
men,  who  for  the  first  time  have  been 
convicted  of  a felony  as  hereinafter 
designated,  is  hereby  established.1' 


Section  9109,  R.  3.  Mo,  1939,  reads  as  follows: 


"The  intermediate  reformatory  for  young 
men  shall  be  under  the  management  of  the 
department  of  penal  institutions,  but  it 
shall  be  established  separate  and  apart 
from  the  Missouri  penitentiary  and  also 
the  Missouri  training  school  for  boys 
now  located  at  Boonvillo." 


Judge  Leedy,  in  the  ca3e  of  Anthony  v,  Kaiser,  169  3, 
W,  (2d)  47,  1.  c,  49,  states  that  the  Intermediate  Roforma 
tory  for  Young  Men  at  Algoa,  and  the  penitentiary,  are 
separate  institutions,  in  the  following  language: 


"The  act  of  1927  by  which  the  Intermedi- 
ate Reformatory  for  Young  Hen  was  created 
expressly  provided  for  its  establishment 
’separate  and  apart  from  the  Missouri  pen- 
itentiary ”■  --  It  is  an  institution 

’for-  young  men,  who  for  the  first  time 
have  been  convicted  of  a felony.*  Sec-* 
tlons  9108,  9109,  R.  3.  ’3Qj  Mo.  R.3.A. 
3eos.  9108,  9109,  But  the  inmates  are 
convicts,  and  they  are  referred  to  as 
such  in  numerous  seotions  of  said  act," 


Section  465,  p*  123,  Vol*  15  Am,  Jur.,  referring  to 
concurrent  and  cumulative  sentences,  in  part  reads  as  fol- 
lows : 

"in  those  states  where  cumulative  sentences 
are  permissible  and  the  subject  is  not  oon- 


Mr*  Thomas  E.  Whitecotfcon  (6) 


trolled  by  statute,  If  the  aooused 
is  convicted  of  more  than  one  offense 
or  under  more  than  one  count,  sentences 
of  imprisonment  imposed  under  the  dif- 
ferent counts  or  for  different  offenses, 
if  by  the  same  court,  will  be  construed 
as  running  concurrently,  and  the  accused 
will  be  discharged  at  the  expiration  of 
the  longest  term,  unless  the  sentences 
expressly  state  otherwise  or  unless  for 
other  reasons  (_as  that  the  imprisonment 
is  in  different  places)  it  clearly  ap- 
pe ar s that'  tiia  court  'Intended  that  the 
sentences  should  run  consecutively,  and 
not  concurrently.  If  the  court  Inadver- 
tently fails  to  have  the  sentence  recorded 
in  such  form  as  to  show  the  imposition  of 
a cumulative  sentence  or  from  leniency  in- 
tentionally omits  to  add  such  a provision, 
and  the  defendant  Is  committed  in  pursu- 
ance of  such  sentence  and  another  or  other 
sentences,  he  is  either  voluntarily  re- 
leased by  the  jailer  or  discharged  on 
habeas  corpus  at  the  expiration  of  the 
longest  tom  named  In  any  one  of  the  sen- 
tences. No  presumption  will  be  Indulged 
In  favor  of  sustaining  a sentence  as  cum- 
ulative.” 

(Emphas is  ours . ) 

Note  in.  this  citation  that  part  underscored  and  enclosed 
in  parenthesis. 

Again,  in  the  Anthony  case,  supra,  1,  c.  49,  Note  5, 
Judge  Leedy,  in  commenting  upon  the  circumstances,  makes 
mention  that  sentences  to  different  institutions  are  cumu- 
lative and  not  concurrent. 

In  the  case  of  HIglin  v.  Kaiser,  179  S,  W,  (2d)  471, 
at  1,  c.  471,  472,  473,  Judge  Tipton  points  out  that  dates 
fixed  by  the  trial  court  are  surplusage,  as  follows: 


" * •»  it  ioay  be  laid  down  as  a general 

rule,  though  not  one  without  some  excep- 
tions, that  any  attempt  on  the  part  of 
the  court  to  fix  the  beginning  or  end  of 
a period  of  Imprisonment  is  nothing  more 
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than  a mandat©  of  execution,  and, 
being  merely  directory,  may  be  treated 
as  surplusage , The  fixing  of  such  a 
date  is  ministerial  and  not  judicial 
and,  therefore,  may  be  properly  devolved 
upon  an  executive  officer.’  15  Am*  Jur . 
109,  Lee . 448. 


"From  a review  of  the  statutes  and  the 
authorities  cited,  we  are  of  the  opinion 
that  any  part  of  a judgment  of  record 
which  shows  that  a sentence  is  to  start 
at  a date  prior  to  the  date  of  sentence 
(or  the  fixing  of  any  date)  is  surplus- 
age, ■»  * * •»  x x x x *•  ■»  a x * •:$>  x x 


"To  hold  otherwise , it  would  permit  the 
will  of  the  legislature  to1  be  thwarted 
by  a trial  oourt.  For  instance,  a court 
could  provide  a date  far  enough  in  ad- 
vance of  tiie  date  of  judgment  to  let  the 
convicted  person  entirely  escape  punish- 
ment, Moreover,  if  the  convicted  person 
was  at  liberty  on  bond  pending  his  appeal 
to  an  appellate  oourt,  he  would  not  neoes- 
sarily  serve  his  full  time,  while  a con- 
victed person  who  did  not  appeal  would 
serve  his  full  sentence.  The  law  and  not 
the  judgment  fixes  the  date  his  punish- 
ment shall  commence ." 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
Department  that  the  two  sentences  above  referred  to  are  cum- 
ulative and  that  It  was  not  the  intention  of  the  trial  court 
that  the  penitentiary  sentence  should  supersede  the  Algoa 
sentence. 


Respectfully  submitted, 

APPROVED: 

GORDON  P.  WEIR 

— Assistant  Attorney  General 
J.  E.  TAYLOR 
Attorney  General 
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COUNTY  j«SSESSORS:  Compensation  controlled  by  statute. 


January  4,  194 


Honorable  Hugh  P.  Williamson 
Prosecuting  Attorney 
Callaway  County 
Pulton,  Missouri 

Dear  Mr,  Williamson : 

Your  request  of  December  17,  1945,  presents 
the  following  quest ion l 

Under  the  present  statutes,  and  the  New 
Constitution  what  compensation  is  a County  Assessor 
entitled  to  for  acts  performed  or  service  rendered? 

A County  Assessor  is  a public  officer. 

Authority  for  that  statement  may  be  found  in  Corpus 
Juris,  Volume  46,  page  925,  and  especially  the  case 
of  State  vs.  Montaya,  20  N,  Mex.  104,  146  P,  956, 
which  held  a Deputy  County  Assessor  to  be  a public 
official.  Tax  Assessors  have  been  classified  as 
public  officials.  McKay  Radio  ^ Telegraph  Co,  vs. 

Town  of  Cushing,  162  A.  783,  131  Me.  333. 

Being  a public  officer,  a County  Assessor 
is  entitled  only  to  such  compensation  as  is  provided 
for  by  statute.  See  Nodaway  County  vs.  Kidder,  129 
S.W.  (2d)  857,  344  Mo,  795,  and  Coleman  vs,  Kansas 
City,  173  S.W.  (2d)  572,  351  Mo.  254. 

Therefore,  under  the  cases  and  rules  announced 
therein,  the  County  Assessor  must  show  statutory 
authority  before  he  is  entitled  to  collect  any  com- 
pensation for  services  rendered  or  acts  performed. 

The  effect  of  the  Constitution  of  1945,  upon 
existing  statutory  provisions  Is  found  in  the  Schedule, 
Section  2,  page  140,  where  the  following  is  found J 
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Honorable  Hugh  P,  Williamson  JAN,  4,  1946 


f,Sec.  2,  Effect  on  Existing  Laws.-- 
All  laws  In  force  at  the  time  of  the 
adoption  of  this  Constitution  and 
consistent  therewith  alia  11  remain  in 
full  force  and  effect  until  amended 
or  repealed  by  the  general  assembly, 
AH  laws  Inconsistent  with  this  Con- 
stitution , unle as  sooner  repealed  or 
amended  to  conform  with  this  ConstT^- 
tut Ion, ~ shall  remain  In  full  force 
and  effect  until  Jufy~T,~l946Tn 


'CONCLUSION. 

,,  . . It  is,  therefore , the  opinion  of  this  office 
that  the  County  Assessor  is  entitled  only  to  those 
fees  provided  for  by  the  statutes  of  Missouri,  Fur- 
ther, under  the  New  Constitution  only  those  laws  ac- 
tually repealed  or  amended,  since  the  adoption  of  the 
New  Constitution,  will  affect  the  fees  payable  to  the 
County  Assessor, 


Respectfully  submitted. 


APPROVED: 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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County  courts  have  the  power,  duty  and  authority 
to  examine  into  the  facts  and'  law  upon  which  fee 
bills  are  based* 


February  4,  1946 


Judge  J.  W.  Wight 
iMoberly,  Missouri 

Dear  Judge  Wight t 

Your  recent  request  for  an  opinion  has  been  assigned  to  the 
writer  for  .answer.  Your  question  concerned  the  power  of  a county 
court  to  issue  warrants  for  criminal  costs,  without  auditing  or 
examining  said  costs  as  to  their  being  proper  charges,  after  they 
have  been  prepared  by  the  clerk  and  certified  to  by  the  judge  and 
prosecuting  attorney,  may  be  answered  by'  an  examination  of  the 
Constitution  and  statutes  relating  to  the  general  powers  and 
duties  of  county  courts. 


The  Missouri  Constitution,  Article  6,  Section  36,  provides 
that  in  each  county  there  shall  be  a county  court  and  said  court, 
"shall  have  jurisdiction  to  transact  all  county  and  such  other 
business  as  may  be  prescribed  by  law".  Section  2480,  Revised 
Statutes  of  Missouri,  1939,  provides  that  "said  (county)  court 
shall  have  control  and  management  of  the  property  -if-  •*  and  shall 
have  power  and  authority  to  purchase,  # •>*,  and  to  audit  and 

settle  all  demands  against  the  county,"  The  section  of  the 

statutes  regarding  a fee  bill  bearing  upon  the  present  question 
is,  section  4237,  Mo,  R.  S.,  1939,  providing  for  the  duty  of  the 

judge  and  prosecuting  attorney  in  certifying  the  fee  bill  to  the 

county  court. 


In  explanation  of  the  above  quoted  sections  of  the  statutes 
and  the  discussion  as  to  the  general  powers  and  duties  of  the 
county  courts  we  believe  the  Rose  and  Wehmeyer  cases  to  be  in 
point • 

The  case  of  State  v.  Rose, *281  S,  W,  396  points  out  that 
although  the  legislature  has  the  power  to  provide  for  the  pay- 
ment of  fees  out  of  the  county  treasury,  it  can  not  take  away 
from  the  county  court  the  right  to  call  in  question  both  the 
facts  and  the  law  on  which  the  payment  of  such  fees  are  demand- 
ed, The  Supreme  Court  in  regard  to  the  powers  and  duties  of  a 
county  court  said  at  1,  c.  397: 

"The  various  provisions  of  the  Constitution 
and  statutes  (articled,  Sec,  36,  Const,  of 
Mo,,  and  sections  2574  and  9560  R.  S.  Mo. 
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1919)  demonstrate  that  it  is  not  only  within, 
the  power,  but  is  the  duty, of  the  county  court 
to  look  after  public  funds,  examine,  audit, 
adjust  and  settle  all  accounts  to  which  the 
county  shall  be  a' party,  and  to  pay  out  of 
the  county  treasurer  any  sum  of  money  found  to 
be  due  by  the  county  on  such  accounts;  in 
short,  responsibility  for  the  safety  of 
public  funds,  the  accuracy  and  honesty  of 
accounts,  and  statements  of  officials,  is 
imposed  on  the  county  courts.*  # ^’(underscoring 
ours*) 

The  Rose  case  was  reaffirmed  in  the  case  of  State  v*  Vi/ehmeyer 
113  S,  W#  (2d)  1031,  'the  court  said  that  part  of  the  jurisdiction 
with  which  the  county  court  has  been  invested  has  given  them  the 
power  and  duty  of  auditing  and  settling  all  demands  against  the 
county. 

An  analogy  for  the  lack  of  conclusiveness  upon  the  county 
court  of  certified  fee  bills  may  be  found  in  the  case  of  State 
ex  rel,  vs.  Wilder,  196  Mo.  41Q,  95  S.  W.  396.  In  that  case 
the  court  held  that  a certified  fee  bill  drawn  under  section  4239 
Mo.  R.  S,  1939,  is  not  conclusive  upon  the  State  Auditor,  but  is 
only  prlma  facie  evidence  of  the  facts  contained  therein.  By 
analogy,  we  believe  that  the  fee  bills  certified  to  the  county 
court  under  section  4237*  Mo.  R,  S.  1939,  are  not  to  be  consider- 
ed as  conclusive  upon  the  county  court,  but  are  to  be  considered 
only  as  prima  facie  evidence  of  the  facts  and  charges  contained 
therein. 

Under  Section  4240,  Mo*  R.  S*  1939,  the  case  of  State  vs* 
Heege,  40  Mo*  App.  650,  is  cited  as  authority  for  the  Conclusive- 
ness of  fee  bills  upon  county  courts.  After  careful  examination 
of  the  case  annotating  the  statute  cited,  supra,  we  believe  that 
the  opinion  of  the  Missouri  Court  of  Appeals  meant,  that  for 
procedural  purposes  the  acts  of  a County  court  were  ministerial 
in  order  for  mandamus  to  lie,  and  that  the  court  did  not  actually 
hold  that  the  County  court  had  no  discretion  to  exercise  In  re- 
gard to  the  auditing  of  fee  bills  for  criminal  costs. 


CONCLUSION 


It  is  our  opinion  that;  (1)  at  most  a properly  certified 
fee  bill  is  only  prima  facie  evidence  of  the  charges  and  facts 
contained  therein  and  is  not  conclusive  upon  the  county  court; 
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(2)  and  that  the  county  court  has  the  power,  duty  and  authority 
to  examine  the  Items  contained  In  such  fee  bill  and  to  adjust 
those  Items  fottnd  not  to  be  in  accordance  with  the  law  and 
facts  • 


Very  sincerely  yours, 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 


APPROVED* 


J.  E.'  TAYLOR 
Attorney  General 
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INHERITANCE  TAX:  Exemption  from  Missouri  Inheritance  Tax  of 
' - bequest  to  he  used  for  establishing  the 

"James  L.  and  Nellie  M.  Westlake  Scholarship 
Foundation . " 


March  28,  1946 


Honorable  Robert  W.  Winn 
State  Treasurer 
Jefferson  City,  Missouri 


Attention:  Mr*  C.  L.  Gillllan,  Supervisor 
Inheritance  Tax  Department 


Dear  Sir: 


Reference  is  made  to  your  request  of  recent  date  for 
an  official  opinion  of  this  office,  reading  as  follows: 

"I  am  enclosing  herewith  copy  of  the  will 
of  the  above  named  decedent,  together  with 
letter  from  F.  Leland  Carpenter,  Clerk  of 
the  St.  Louis  City  Probate  Court,  which 
accompanied  the  Inheritance  Tax  Appraiser's 
Report . 

"You  will  note  that  under  the  provisions  of 
items  six  and  seven  of  the  decedent's  will, 
there  is  created  a trust  to  be  known  as  'the 
James  L.  and  Nellie  M.  Westlake  Scholarship 
Foundation ' . The  net  income  from  thl3  trust 
is  to  be  used  for  scholarships  for  the  high- 
er education  for  residents  of  Missouri,  but 
may  be  expended  in  any  educational  institu- 
tion in  the  United  States. 

"The  Statute  (576)  exempts  from  Inheritance 
Tax  transfers  of  this  character  to  be  used 
in  this  State. 

"We  will  appreciate  being  advised  as  to  wheth- 
er or  not,  in  your  opinion,  this  exemption  ap- 
plies in  this  particular  case.  * * * " 
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The  pertinent  portions  of  the  will  of  James  L.  Westlake 
referred  to  in  your  letter,  and  under  which  the  bequest  for 
the  creation  of  the  "James  L.  and  Nellie  M.  Westlake  Scholar 
ship  Foundation"  is  made,  read  as  follows: 

"ITEM  SEVEN:  Upon  the  death  of  the  last 
survivor  of  the  beneficiaries  named  in 
Clause  (4)  (a),  (b),  (c)  and  (d),  inclu- 
sive, of  Item  Six,  the  entire  trust  estate 
then  in  the  hands  of  the  Mercantile-Com- 
merce Bank  and  Trust  Company,  including 
all  Accumulated  Income,  shall  thenceforth 
be  held  and  administered  by  such  Trustee 
perpetually  for  the  charitable  trusts, 
uses  and  purposes  set  out  below: 

"Said  Trustee  shall  hold  the  principal  of 
said  trust  estate  in  perpetuity  as  an  En- 
dowment Fund  to  be  known  as  the  * James  L. 
and  Nellie  M.  Westlake  Scholarship  Founda- 
tion'. * * * * 

"The  net  income  from  said  trust  estate, 
after  provision  for  the  reserve  and  the 
reasonable  and  necessary  expenses  as  here- 
after set  out,  shall  be  used  for  scholar- 
ships for  the  higher  education  of  young  men 
and  young  women  resident  in  the  State  of 
Missouri  who  would  otherwise  be  unable~T;o 
obtain  the  benefit  of  such  education  in  col- 
leges, universities  and  professional  schools 
located  in  the  United  States  and  approved 
by  the  Educational  Committee  hereafter  con- 
stituted. 

"Within  one  (l)  year  after  the  charitable 
trust  estate  hereby  created  shall  have  come 
into  existence  a permanent  committee  of 
three  members  shall  be  constituted  called 
the  'Educational  Committee  of  the  James  L. 
and  Nellie  M.  Westlake  Scholarship  Founda- 
tion'. Within  said  period  the  President  or 
other  chief  officer  of  the  Trustee  shall  ap- 
point as  members  of  said  Educational  Commit- 
tee, with  the  approval  of  Trustee's  Board  of 
Directors,  three  persons,  one  for  a term  of 
one  year,  one  for  a terra  of  two  years  and  the 
third  for  a term  of  three  years,  who  shall  be 
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persons  who  are  in  his  opinion  and  in  the 
opinion  of  said  Board  of  Directors  well 
qualified  to  perform  the  duties  required 
of  them  hereunder  and  not  members  of  the 
faculty  or  governing  board  of  a college  or 
university.  In  general,  they  shall  be  per- 
sons interested  in  the  education  of  young 
people  and  with  sufficient  knowledge  and 
experience  to  make  appropriate  selections 
of  persons  who  are  to  be  the  beneficiaries 
of  the  Foundation  hereby  created  and  to  ap- 
prove the  colleges,  universities  and  pro- 
fessional schools  at  which  such  young  people 
are  to  be  educated.  ***** 

"At  the  end  of  the  first  calendar  year  with- 
in which  the  charitable  trust  hereby  created 
shall  have  come  into  existence,  or  as  soon 
thereafter  as  is  practicable,  and  at  the  end 
of  each  subsequent  calendar  year,  the  Trustee 
shall  advise  the  Educational  Committee  of  the 
amount  of  income  available  for  scholarships. 
Thereafter,  the  Educational  Committee  shall 
proceed  to  select  young  men  and  young  women 
resident  in  the  State  of  Missouri  who  are, 
in  their  opinion,  by reason  of  their  natural 
aptitude  and  intellectual  ability,  worthy  of 
receiving  scholarships  and  who  except  for 
the  aid  provided  by  such  scholarships  would 
be unable  to  obtain  a higher  education . 
tt~*  ■*""*■  if  * 

"The  Educational  Committee  shall  also  set 
out  in  said  certificate  the  amount  of  money 
which  is  to  be  paid  by  the  Trustee  to  each 
of  those  persons  selected.  The  amount  in 
each  case  shall  be  a sum  sufficient  to  pay 
the  tuition  and  the  necessary  maintenance  and 
support  of  each  beneficiary  at  the  institu- 
tion 30  selected  and  approved.  The  amount 

?aid  a beneficiary  shall  not  be  substantially 
n excess  of  the  minimum  amount  required  for 
the  tuition,  maintenance  and  support  of  a 
student  at  the  particular  institution  select- 
ed, and  the  total  of  the  amounts  set  out  by 
the  Educational  Committee  to  be  paid  to  all 
of  those  selected  shall  no^ exceed  the  amount 
which  the  Trustee  has  certified  as  being 
available  for  the  purpose.  * * * * 
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"The  Trustee  upon  being  advised  of  those 
selected  for  scholarships  shall  notify  the 
persons  so  selected  as  beneficiaries  of 
their  selection  and  sHall  make  available 
to  each  from  time  to  time  the  amount  of 
money  certified  by  the  Educational  Commit- 
tee as  being  the  amount  which  the  bene- 
ficiary is  to  receive,  such  money  to  be 
used  by  the  beneficiary  for  tuition  and  his 
reasonable  and  necessary  maintenance  and 
support.  The  Trustee  shall  be  absolved  from 
any  duty  or  liability  in  connection  with  the 
Committee's  determination  other  than  the 
duty  to  make  the  payments  designated  by  the 
Committee,  The  Trustee  shall  not  be  liable 
for  any  diversion  of  the  payments  by  any 
beneficiary.  The  money  paid  to "the  bene- 
ficiariesshall  not  be  construed  as  loaned 
to  them  and  they  shall  be  under  no  legal 
obligation  to  repay  the  same.  * * # * *'’ 

Two  statutes  relating  to  exemptions  from  Missouri  Inheri 
tance  Tax  appear  in  the  Revised  Statutes  of  Missouri,  1939, 
namely.  Sections  976  and  602.  Section  976  reads,  in  part,  as 
follows : 


"The  following  shall  be  exempt  from  taxes 
provided  for  in  this  article:  All  trans- 
fers of  property  or  any  beneficial  interest 
therein  to  be  used,  and  actually  used  sole- 
ly for  county,  city,  town  or  municipal  pur- 
poses, or  for  religious,  charitable,  or  edu- 
cational purposes  in  this  state  whether  such 
transfer  be  made  directly  or  Indirectly  and 
said  property  shall  be  exempt  from  the  tax 
where  the  same  descends  from  a trustee  or 
trustees  to  other  trustee  or  trustees  who 
hold  property  for  the  uses  of  the  above  named 
institutions.  * * * *" 

Section  602  reads  as  follows: 

"When  any  property,  benefit  or  income  shall 
pass  to  or  for  the  use  of  any  hospital,  re- 
ligious, educational,  Bible,  missionary, 
scientific,  benevolent  or  charitable  purpose 
in  this  state,  or  to  any  trustee,  associa- 
tion, or  corporation,  bishop,  minister  of  any 
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church,  or  religious  denomination  in  this 
state;  to  be  held  and  used  and  actually- 
held  and  used  exclusively  for  religious, 
educational,  or  charitable  uses  and  pur- 
poses, whether  such  transfer  be  made  di- 
rectly or  indirectly,  the  same  shall  not 
be  subject  to  any  tax,  but  this  provision 
shall  not  apply  to  any  corporation  which 
has  a right  to  make  dividends  or  distrib- 
ute profits  or  assets  among  its  members." 

We  are  cognizant  of  the  decisions  of  the  Missouri  Supreme 
Court  holding  that,  under  the  provisions  of  these  two  sections, 
devises  and  bequests  to  educational  institutions  located  out- 
side the  boundaries  of  the  State  of  Missouri  are  not  exempted. 

In  the  case  of  Hall’s  Estate,  85  S.  W.  (2d)  621,  the 
Supreme  Court  had  for  consideration  the  claim  of  exemption 
advanced  on  behalf  of  DePauw  University  with  respect  to  a de- 
vise of  real  property,  such  University  being  located  in  Green- 
castle,  Indiana.  Such  exemption  was  claimed  under  the  provi- 
sions of  Sections  575  and  602,  R.  S,  Mo.  1929#  now  appearing 
as  Sections  576  and  602,  R.  S.  Mo.  1939.  In  disallowing  the 
claim  of  exemption  advanced  under  the  first  statute  mentioned, 
the  court  adopted  the  opinion  delivered  in  the  Estate  of 
Quirk,  257  Mo.  422,  165  S.  W.  1062,  saying: 

i'i  * * * The  general  doctrine  seems  to  be 
that  prima  facie  the  law  should  be  held  to 
have  reference  to  persons  and  things  within 
the  territorial  jurisdiction  of  the  body  en- 
acting it,  unless  it  clearly  appears  that 
another  and  different  purpose  should  be 
gathered  from  the  act  itself.  Presumptive- 
ly the  lawmaking  power  is  acting  in  the  in- 
terest of  persons  and  things  within  the  state. 
Presumptively  the  lawmakers  in  this  case  were 
looking  after  the  interests  of  Missouri,  and 
not  legislating  for  charities  in  other  states, 
and  especially  is  this  so  when  they  were  un- 
loosing our  own  purse  strings  by  this  exemp- 
tion clause.  It  means,  if  given  the  construc- 
tion urged  by  the  respondent,  that  a Missouri 
lawmaking  body  was  releasing  its  hold  upon  a 
source  of  revenue  for  charities  outside  of 
the  state.  To  give  it  that  construction 
would,  in  effect,  be  to  say  that  the  lawmak- 
ing body  was  taking  Missouri  money  to  support 
foreign  charities.' " 
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In  further  disallowing  the  claim  of  exemption  under  Sec- 
tion 602,  the  court  said: 

"We  now  consider  section  602  (Mo.  St.  Ann. 
sec.  602,  p.  370 ),  as  follows:  ‘When  any 
property,  benefit  or  income  shall  pass  to 
or  for  the  use  of  any  hospital,  religious, 
educational,  Bible,  missionary,  scientific, 
benevolent  or  charitable  purpose  in  this 
state,  or  to  any  trustee,  association,  or 
corporation,  bishop,  minister  of  any  church, 
or  religious  denomination  in  this  state,  to 
be  held  and  used  and  actually  held  and  used 
exclusively  for  religious,  educational,  or 
charitable  uses  and  purposes,  whether  such 
transfer  be  made  directly  or  indirectly, 
the  same  shall  not  be  subject  to  any  tax, 
but  this  provision  shall  not  apply  to  any 
corporation  which  has  a right  to  make  divi- 
dends or  distribute  profits  or  assets  among 
its  members . * 

"The  pertinent  parts  of  the  section  may  be 
separated  as  follows: 

"'When  any  property  * * * shall  pass  to  or 
for  the  use  of  any  * * * educational  * * * 
purpose  in  this  state,  * * *' 

l' 'Or  to  any  trustee  * * * in  this  state,  to 
be  * * * actually  held  and  used  exclusively 
for  * * * educational  * * * purposes  * * * 
the  same  shall  not  be  subject  to  any  tax,' 

****** 

"The  section  under  consideration  is  ambigu- 
ous, It  is  not  a question  of  construing  the 
section.  It  is  a question  of  whether  or  not 
the  transfer  is  clearly  exempted  by  the  sec- 
tion. We  find  no  word  or  words  therein  clear- 
ly providing  for  an  exemption  of  the  transfer 
in  question." 

However,  we  believe  that  the  bequest  now  under  considera- 
tion is  not  one  within  the  rules  announced  in  the  Hall  case, 
supra.  We  have  reached  that  conclusion  by  giving  effect  to 
the  disposition  to  be  made  of  the  money  to  be  expended  by  the 
Trustee  upon  the  recommendation  of  the  "educational  Committee 
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of  the  Jaimes  L.  and  Nellie  M.  Westlake  Scholarship  Foundation . 11 
Reference  to  the  underscored  portions  of  the  will  of  James  L. 
Westlake,  set  out  supra,  clearly  discloses  that  all  payments 
thereunder  from  the  Scholarship  Foundation  Fund  are  to  be 
made  to  persons  resident  of  the  State  of  Missouri  to  be  used 
solely  for  educational  purposes.  The  paymentsare  not  to  be 
made  to  the  educational  institutions  selected  by  the  various 
recipients,  which  may  or  may  not  be  located  within  the  bound- 
aries of  the  State  of  Missouri,  but  are  to  be  made  directly 
to  the  persons  selected  and  are  to  be  expended  by  them.  That 
such  was  the  intent  of  the  testator  is  clearly  indicated  by 
the  underscored  provision  relieving  the  Trustee  from  liability 
for  any  diversion  of  the  funds  after  payment  to  such  persons. 
Clearly,  the  entire  scheme  contemplates  the  entire  matter  be 
completed,  if  not  necessarily  within  the  State  of  Missouri, 
at  least  with  persons  who  are  residents  of  the  state.  We  think 
that  these  provisions  serve  to  fulfill  the  requirement  that 
the  exemptions  provided  in  the  statutes  mentioned  are  for  the 
protection  of  the  State  of  Missouri  and  its  residents,  and  are 
not  to  be  used  to  allow  the  transfer  of  property  to  educational 
institutions  in  other  states  from  which  the  citizens  of  Mis- 
souri derive  no  benefit. 

We  have  searched  for  cases  arising  in  other  jurisdictions 
construing  similar  provisions  incorporated  in  wills  or  trust 
instruments.  We  believe  that  the  construction  placed  upon  the 
trust  instrument  executed  by  Edward  Bok  declares  with  perhaps 
the  greater  conciseness  the  rules  applicable  to  a considera- 
tion of  the  provisions  of  the  James  L.  Westlake  will.  Under 
the  terms  of  the  Edward  Bok  trust  agreement,  provision  was 
made  for  the  delivery  to  the  trustees  of  a large  sum  of  money, 
to  be  expended  by  the  trustees  for  certain  purposes  enumerated 
therein.  Primarily,  the  trustees  were  to  determine,  at  the 
end  of  each  calendar  year,  what  resident  of  Philadelphia  had 
performed  an  act  or  rendered  a service  to  the  advantage  of 
the  city  or  its  inhabitants  as  to  be  eminently  worthy  of  pub- 
lic recognition  and  reward.  Upon  such  determination  having 
been  made,  the  trustees  were  authorized  to  pay  to  such  out- 
standing citizen  the  sum  of  $10,000,  together  with  the  de- 
livery of  a suitable  certificate  or  plaque  embodying  the  facts 
surrounding  such  determination.  In  the  alternative,  and  upon 
a determination  having  been  made  by  the  trustees  that  no  citi- 
zen was  worthy  during  the  current  calendar  year  of  such  public 
recognition  and  reward,  the  trustees  were  authorized  to  devote 
the  current  year's  income  from  the  trust  fund  for  free  scholar- 
ships for  boys  and  girls  resident  in  Philadelphia,  the  provi- 
sions with  respect  to  the  free  scholarships  being  quite  similar 
to  those  found  in  the  James  L.  Westlake  will. 
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The  contention  was  made  that  the  transaction  was  not 
of  a charitable  nature  or  for  educational  purposes.  In  dis- 
cussing the  contention  so  advanced,  the  Circuit  Court  of 
Appeals,  3rd  Circuit,  in  Bok  et  al.  v.  McCaughn,  42  Fed. 

(2d)  6l6,  said: 

"It  remains  then  to  inquire  whether  the 
foundation  is  'organized  and  operated  ex- 
clusively for  * * * charitable  or  educa- 
tional * * * purposes,  * * *'  for,  if  so, 
■undoubtedly  the  foundation  meets  the  other 
test,  viz.,  'No  part  of  the  net  earnings 
of  which  inures  to  the  benefit  of  any  pri- 
vate stockholder  or  individual . ' 

"Charity,  derived  from  the  Latin  caritas, 
originally  meant  love.  In  the  thirteenth 
chapter  of  first  Corinthians  the  revised 
version  uses  the  word  'love'  in  defining 
the  third  of  the  three  cardinal  virtues, 
which,  in  King  James'  version  read  'Faith, 

Hope  and  Charity. ' It  was  with  similar  em- 
phasis on  the  motive  which  prompts  action 
that  Mr.  Binney  framed  his  approved  defini- 
tion of  a charitable  trust  in  his  argument 
in  the  Girard  will  case:  'Whatever  is  given 
for  the  love  of  God,  or  the  love  of  your 
neighbor,  in  the  catholic  and  universal 
sense,  given  from  these  motives  and  to  these 
ends,  free  from  the  stain  or  taint  of  every 
consideration  that  is  personal,  private,  or 
selfish.'  Vidal  v.  Girard's  Executors,  2 
How.  128,  11  L.  Ed.  205  (1844)  which  is  quoted 
by  the  Supreme  Court  in  Ould  v.  Washington 
Hospital,  95  U.  S.  311,  24  L.  Ed.  450.  Char- 
ity means  such  unselfish  things  as  are  wont 
to  be  done  by  those  who  are  animated  by  the 
virtue  of  love.  Thus  the  Supreme  Court  of 
the  United  States,  following  Chancellor  Kent, 

Lord  Lyndhurst,  and  Lord  Camden,  has  defined 
a charitable  trust  as  'a  gift  to  a general 
public  use  which  extends  to  the  poor  as  well 
as  to  the  rich.'  Perin  v.  Carey,  24  How. 

506,  16  L.  Ed.  701  (i860).  So,  also,  Mr. 

Justice  Gray  speaking  for  the  Supreme  Court 
of  Massachusetts  in  Jackson  v.  Phillips,  14 
Allen  556  (1867)  declared  a charitable  gift 
to  be  one  'for  the  benefit  of  an  indefinite 
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number  of  persons , either  by  bringing  their 
minds  or  hearts  under  the  influence  of  edu- 
cation or  religion,  by  relieving  their  bodies 
from  disease,  suffering  or  constraint,  by 
assisting  them  to  establish  themselves  in 
life,  or  by  erecting  or  maintaining  public 
buildings  or  works  or  otherwise  lessening  the 
burdens  of  government . 1 

"It  cannot  be  doubted  that  Mr.  Bok's  gift 
was  a charitable  gift  as  the  word  'charita- 
ble ' is  used  and  understood  by  courts  and 
lawmaking  bodies.  What  he  did  was  done  for 
the  love  of  his  neighbors  in  the  community 
which  he  had  adopted  as  his  home.  Every 
activity  recognized  by  the  awards  that  have 
been  made  is  an  activity  for  the  promotion 
of  which  a charitable  trust  might  be  created. 

A trust  for  popular  education  in  music,  or 
for  making  higher  education  accessible  to 
the  many,  or  for  stimulating  American  pa- 
triotism by  recalling  the  unselfish  sacri- 
fices of  the  fathers,  or  for  the  relief  of 
human  suffering,  through  new  and  improved 
surgical  methods,  or  for  the  encouragement 
of  craftsmanship,  or  for  the  beautification 
of  a city,  would  be  a charitable  trust 
tested  by  any  of  the  definitions  which  the 
authorities  supply.  And  if  a trust  for  the 
promotion  of  any  one  of  these  interests  would 
be  a charitable  trust,  it  follows  that~a 
foundation  to  promote  all  of  them  is  a Urust 
that  partakes  of  the  nature  of  eacET  The 
making  of  an  award  to  the  citizen  who  renders 
conspicuous  service  in  any  field  is  one  way 
(and  an  impressive  one)  to  hold  up  that 
particular  activity  as  an  object  of  honorable 
effort  and  to  encourage  the  many  to  follow 
in  the  train  of  the  one  thus  conspicuously 
honored.  Manifestly  it  was  within  the  purpose 
of  Congress,  in  granting  this  exemption,  to 
encourage  men  and  women  to  follow  the  examples 
of  those  whose  well  doing  has  made  them  the 
lights  of  the  world  in  their  several  genera- 
tions. In  our  judgment  this  court  is  giving 
effect  to  the  intent  of  Congress  when  it  holds, 
as  we  now  do,  that  the  disinterested  gift  of 
Mr.  Bok  for  the  good  of  his  neighbors  and  for 
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the  promotion  of  interests  technically 
charitable  and  really  educational  is  en- 
titled as  such  to  the  exemption  Congress 
meant  to  give."  (Emphasis  ours.) 

CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  bequest 
incorporated  in  the  will  of  James  L.  Westlake  to  the  trustees 
named  therein  for  the  purpose  of  establishing  the  "James  L. 
and  Nellie  M.  Westlake  Scholarship  Foundation"  is  a bequest 
for  educational  and  charitable  purposes,  within  the  meaning 
of  Sections  576  and  602,  R.  S.  Mo.  1939 > and  that  such  bequest 
is  exempt  from  Missouri  Inheritance  Tax. 


Respectfully  submitted. 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


i 


TAXATION:  Pin  / sold  to  a refractory  no/  _ ...eject  to 
'■  . sale,  xx. 


ay  18,  1946 


/vl/ 

Honorable  Hugh  P , Williamson  / 

Pros Q cut ing  Attorney 
. Pulton,  Missouri 


Dear  Sir: 


This  department  is  in  rocQipt  of  your  request  for 
an  official  opinion,  which  reads  as  f ollows  : v 

”1  would  like  to  have  your  official 
opinion  regarding  the  paymont  of 
sales  tax  in  the  following  situations: 

"(a)  One  A,  D.  ridges  owns  his  farm, 
has  oponod  a fire  clay  pit  on  this 
farm  and  gots  out  fire  clay  from  it 
which  ho  delivers  to  the. freight  cars 
here  in  Fulton  which  take  tho  fire 
clay  to  tho  Mexico  Refractory.  The 
refractory  pays  Bridges  a certain 
amount  per  ton  depending  upon  the  kind 
and  ty no  of  clay.  Who  pays  tho  saloc 
tax? 

"(b)  In  this  case  Bridges  leases  land 
to  be  worked  for  fireclay.  Ho  oponod 
.a  mine  and  works  tho  mine.  Ho  pays  the 
owner  of  tho  land  g ,10  per  ton  for  all 
fire  clay  which  ho  gots  out  of  tho  mine. 

Pi  ho  pays  tho  sales  tax  on  tho  payment 
by  Bridges  to  tho  owner  of  tho  land? 

” ( c ) Bridges  buys  a mine  for  a lump 
sum  and  gots  out  the  fire  clay,  ’.ho 
pays  on  tho  lump  sum  which  ho  paid  for 
the  mine?” 

From  the  facts  as  given  in  your  request  wo  presume 
that  the  fire  clay  is. sold  for  the  purpose  of  being  made  into 
bricks  which  are  then  3 old  by  the  manufacturer,  and  that  none 
of  said  clay  is  used  by  tho  manufacturer  for  his  own  use. 
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The  General  Assembly  in  1937  onacted  what  is 
known  as  the  ’’Sales  Tax  Act”  (Laws  of  Mo.,  1937,  pare  552; 
Article  24,  Chapter  74,  R,  S*  Eo,  1939),  which  act  imposed 
a tax  of  two  percent  on  the  purchase  price  of  every  retail 
sale  in  this  state  of  tangible  personal  property. 

Section  1 of  the  Act  (now  Section  11407,  R,  S,  Mo, 
1939,  as  amended)  defines  ’’sale  at  retail”  as  follows; 

” ’Sale  at  retail’  means  any  transfer 
made  by  any  person  engaged  in  business 
as  defined  herein  of  the  ownership  of, 
or  title  to,  tangible  personal  property 
to  the  purchaser,  for  use  or  consumption 
and  not  for  resale  in  any  form  as  tan- 
gible personal  property,  for  a valuable 
consideration.  Where  necessary  to  con- 
form to  the  context  of  this  article  and 
the  tax  imposed  thereby,  it  shall  be 
construed  to  embrace: 


The  statute  does  not  Impose  a tax  upon  all  sales  of 
tangible  personal  property.  The  tax  is  imposed  only  upon  sales 
’’for  use  or  consumption  and  not  for  resale  in  any  form  as  tan- 
gible personal  property,"  Berry-Kofron.  Dental  Laboratories  Co 
v.  Smith,  345  Mo,  922,  137  S,  W#  (2d)  452.  As  was  said  in 
City  of  St,  Louis  v.  Smith,  342  Mo.  317,  114  S,  W.  (2d)  1017, 

1,  c.  1019: 

"It  is  clear  from  these  statutory  pro- 
. visions  that  where  one  buys  tangible 
personal  property  for  his  own  use  or 
consumption  he  is  liable  for  the  tax. 

On  the  other  hand,  it  is  equally  clear 
that  where  one  buys  tangible  personal 
property  for  the  purpose  of  resale  he 
is  not  liable  for  the  tax,  * *" 

In  order  to  determine  whether  the  transactions  set 
forth  in  your  request  are  sales  for  use  or  consumption  or  are 
sales  for  resale  in  any  form,  it  must  be  first  ascertained  to 
what  use  the  fire  clay  is  to  be  put,  "Fire  clay”  is  defined 
in  11  C,  J.,  page  832,  as  "the  particular  kind  of  clay  used 
in  the  manufacture  of  fire  brick,"  V/e  do  not  believe  it  nec- 
essary to  go  into  a lengthy  discussion  as  to  how  bricks  are 
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io.u.o  or  the  part  that  clay  plays  therein  bo  cause  such  matters 
are  matters  of  gonoral  knowledge.  (For  exhaustive  discourse, 
see  4 Lncy,  Brit,  111,)  The  definition  of  a "brick"  as  given 
in  9 C,  J,,  page  416 s and  Webster's  Dictionary  will  suffice. 
Said  definition  is  as  follows* 

"A  building  and  paving  material  made 
from  clay,  oithor  pure  or  mixed,  as 
with  sand,  lime,  etc,,  by  molding 
into  blocks  while  moist  and  hardening 
in  the  sun  or  by  firo; 

It  will  bo  soon  therefore  that  fire  clay  whon  sold 
to  a refractory  or  a brick  plant  and  there  used  and  processed, 
becomes  a substantial  ingredient  or  component  part  of  the 
finished  product,  i,  o.,  bricks. 

We  find  no  case  in  Missouri  dealing  directly  with 
this  question.  However,  it  is  a wo 11 -established  rule  of 
statutory  construction  that  a construction  of  a statute  by 
those  charged  with  the  duty  of  enforcing  it,  while  not  binding 
upon  the  courts,  is  entitled  to  groat  weight.,  Automobile 
Gasoline  Co.,  v.  City  of  ft,  Louis,  326  Mo,  435,  32  3,  W*  (2d) 
281;  Robertson  v.  Manufacturing  Lumbermen's  Underwriters,  346 
Mo,  1103,  145  3,  W.  (2d)  134. 


The  Rules  and  Regulations  Relating 
bales  Tax  Act,  issued  by  Forrest  Smith,  State 
sour I,  who  is  intrusted  v ith  the  enforcement 
page  20  roads  as  follows: 


to  the  Mi.  souri 
Auditor  of  Mis- 
of  said  Act,  at 


" * Sales  of  goods  which,  ns . in- 

gredients or  constituents , go  into 
and  form  a part  of  tangible  personal 
property  for  resale  by  the  buyer  are 
not  taxable.  * 


"An  illustration  of  a solo  of  tangible 
personal  property  which  becomes  an  in- 
gredient or  constituent  part  .of  a 
finished  product  is  as  follows: 

"Tangible  personal  property,  such  as 
flour,  milk,  salt,  yeast,  sugar  and 
various  other  constituents,  are  pur- 
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chased  by  a baker  who  uses  the  same 
In  the  process  of  baking  bread.  These 
items  outer  directly  into  and  form  a 
part  of  a loaf  of  bread  and  their  pur- 
chase is  made  for  resale  purposes'  by 
the  baker.  The  final  salo  of  the  bread 
by  him  for  use  or  consumption  is  the 
taxable  sale,” 

In  State  v.  Southern  ICraft  Corp,,  3 So,  (2d)  386, 
the  Supreme  Court  of  Alabama  had  before  it  the  question  of 
whether  certain  chemicals  purchased  by  the  Southern  Kraft 
Corporation,  a paper  company,  to  be  used  in  the  manufacturing 
of  Kraft  paper,  were  subject  to  the  Alabama  sales  tax.  The 
facts  as  stipulated  in  said  case  were  as  follows,  1,  e,  887: 

n ’All  of  the  testimony  in  the  case 
shows  without  dispute  that  the 
chemicals  listed  on  Exhibit  "A”  to 
the  stipulation,  namely,  salt  cake, 
sulphur  and  lime,'  enter  into  and  be- 
come a component  part  of  Kraft  pulp 
and  that  at  least  a part  of  said  chemi- 
cals remain  there  and  that  salt  cake, 
sulphur,  lime,  starch,  hydrate  of  lime 
and  chlorine,  the  chemicals  or  matorials- 
1-istod  on  Exhibit  ’’A”  to  said  stlpula-  ' 
tlon,  enter  Into  and  become  a component 
part  of  Kraft  paper  when  used  in  the 
appellant’s  processes  of  manufacture 
and  remain  there.  In  both  instances 
the  testimony  shows  that  the  presence 
•of  these  chemicals  In  the  finished  ar- 
ticles Is  detectable  by  analysis,'" 

Both  sides  conceded  and  the  court  agreed  that  the 
starch  and  the  wood  pulp  entering  into  the  manufacturing  of 
the  paper  v/as  not  taxable.  In  regard  to  the  chemicals,  the 
court  said,  1,  c,  889: 

" w -ft  ft  Therefore  interpreting  the  act 
in  the  light  of  the  established  rule 
that  taxing  statutes  are  strictly  con- 
strued against  the  taxing  power  and  * 
said  arbitrary  standards  and  definitions, 
the  legislative  intent  apparently  Is  that 
the  uses  of  tangible  personal  property  by 
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a manuf ac tur  or  in  manufacturing 
articles  of  tangible  personal 
property,  for  salo,  which  are  usod 
with  the  intent  and  do  in  f ct  be- 
come a substantial  ingredient  or 
c.mponont  part  of  the  finished 
product,  are  non- taxable.  This  in- 
terpretation is  sup  orted  by  the 
practice  of  the  Department  of  Rev- 
enue in  treating  the  uso  of  wood, 
which  losos  30/a  of  its  substance  in 
the  process,  as  non- taxable;  and  the 
concession  by  tho  Otato  Department 
that  tho  uso  of  starch  is  non- taxable, 
though  it  losos  20$  of  its  Quantity 
in  the  process  of  manufacture, 

Tho  .‘.'upromo  Court  of  Illinois  in  tho  case  of  Smith 
Oil  Refining  Co,  v,  Dopartmont  of  Finance,  371  111,  405, 

21  i;,  ii),  (2d)  292,  hold  that  core  oil  usod  in  making  cores  in 
iron  castings  was  subjoct  to  the  sales  tax  because ,( 1 . c.'294): 

M-;.-  & Before  a commodity  can  loo  said 

to  have  boon  resold  as  an  ingredient 
of  tho  finished  product,  it  must  bo 
shown  to  ha vo  boon  usod  with  tho  in- 
tention that  it  should  become  a part 
of  it,  and  not  solely  for  some  other 
and  distinct  purpose." 

However,  the  court  laid  down  tho  general  rule  as  follows,  1,  c. 


"p  « * If  in  tho  process  of  manu- 
facturing, the  core  oil,  in  any  form, . 
bocomos  an  ingredient  or  constituent 
of  the  iron  castings,  it  is  resold  as 
tangible  personal  property  and  the 
vendor  of  tho  oil  is  not  subject  to 
tho  tax.  But  if,  on  tho  other  hand, 
it  is  usod  merely  as  a part  of  the 
coro  around  which  the  iron  is  poured, 
and  no  part  of  it  becomes  an  integral 
part  of  tho  finished  product,  either 
as  core  oil  or  as  carbon.  It  is  not 
rosold  and  the  vendor  of  the  oil  is 
subject  to  the  tax," 
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n view  of  the  above  authorities  it  will  be 
that  whore  a product  is  sold  to  a manufacturer,  which 
is  to  bo  used  with  the  intent  and  doos  in  fact  become 
stantial  ingredient  or  component  part  of  the  finished 
that  such  a sale  is  not-  a sale  at  retail  under  the  Cal 
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Act* 


With  this  rule  in  mind,  we  will  answer  your  questions 
in  tho  order  that  they  are  sot  forth  in  your  request* 


(a)  In  view  of  the  fact  that  the  person  in  question 
soils  the  fire  clay  from  his  own  pit  to  tho  Mexico  Aefractory, 
which  in  turn  manufacturers  bricks  from  said  firo  clay,  then 
such  salo  is  not  subject  to  tho  Missouri  hales  Tax  Act* 


(b)  A person  who  leases  land  r/liich  contains  fire 
clay  and  mines  said  firo  clay,  paying  to  the  ov?ner  a royalty 
on  each  ton  so  mined,  doos  not  have  to  pay  a salos  tax  upon 
the  royalty* 


(c)  A sale  of  a mine  containing  f ire  clay  is  not 
subject  to  the  Missouri  halos  Tax  Act  because  said  Act  applies 
only  to  sales  of  "tangible  personal  property"  and  not  to  sales 
of  realty* 


Conclusion 


It  is,  therefore,  tho  opinion  of  this  department 
that  a sale  of  fire  clay  to  a refractory  or  brick  plant,  to  be 
used  in  the  manufacturing  of  bricks,  is  not  subject  to  a salos 
tax  thereon  unloss  said  bricks  are  manufactured  by  the  refrac- 
tory for  its  own  consumption* 
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APPROVED : 


J.  12.  TAYLOR 
Attorney  General 


ARTHUR  M. 
assistant 
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PROBATE  COURT:  Probate  judge  entitled  to  fees  which  accrued 

last  year  of  term,  but  not  collected  until 
1947. 


June  18,  1946 

L 


Honorable  Hugh  P,  Williamson 
Prosecuting  Attorney 
Callaway  County 
Fulton,  Missouri 

Dear  Sir: 

This  Department  is  in  receipt  of  your  re- 
quest for  an  official  opinion,  which  reads  as  fol- 
lows : 

"The  Probate  Judge  of  Callaway  County 
has  inquired  of  me  concerning  the  con- 
struction of  a portion  of  the  New  Con- 
stitution which  bears  upon  his  office 
as  Probate  Judge  and  Magistrate.  The 
New  Constitution  states  that  all  fees 
collected  by  the  Probate  Judge  and 
Judge  of  the  Magistrate  Court  after 
January  1,  1947,  shall  go  to  the  State 
Department  of  Revenue,  The  Probate 
Judge  of  Callaway  County  wants  to  know 
whether  fees  that  are  earned  by  him 
prior  to  January  1,  1947,  but  which 
are  not  collected  until  after  January 
1,  1947,  go  to  him  or(  whether  they 
too  must  be  turned  in  to  the  State  De- 
partment of  Revenue • 

"I  would  greatly  appreciate  your  con- 
sideration and  opinion  of  this  matter. 


Section  2438,  R.S.  Mo.  1939,  provides,  in  part, 
as  follows: 

"At  the  gjeneral  election  in  the  year 
1878,  and  every  four  years  thereafter, 
except  as  hereinafter  provided,  a 
judge  of  probate  shall  be  elected  by 
the  qualified  voters  in  every  county. 

* x- 


/ 
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In  view  of  the  above  provision  we  may  take 
judicial  notice  that  the  term  of  office  of  every 
judge  of  a probate  court  in  this  State  will  termi- 
nate on  December  31,  1946,  State  ex  rel,  Donnell 
vs,  Searcy,  152  S.W.  (2d)  8,  347  Mo.  1052, 

The  Constitution  of  Missouri,  1945,  recently 
adopted,  provides  in  Section  24,  Article  V,  as  fol- 
lows : 

"All  judges  shall  receive  as  salary 
the  total  amount  of  their  present 
compensation  until  otherwise  provided 
by  law,  but  no  judge *s  salary  shall 
be  diminished  during  his  term  of  of- 
fice, Until  the  end  of  their  present 
terms  probate  judges  shall  continue 
to  receive  compensation  and  clerk 
hire  as  now  provided  by  law.  * •& 

The  fee  of  all  courts,  judges  and 
magistrates  shall  be  paid  monthly 
into  the  state  treasury  or  to  the 
county  paying  their  salaries.  " 


At  the  time  that  the  above  Constitution  was 
adopted  (February  27,  1945)  probate  judges  of  counties 
of  the  size  of  Callaway  County  were  paid  upon  a fee 
basis.  (Callaway  County  is  shown  by  the  last  Federal 
census  to 'have  a population  of  more  than  19,000,  and, 
therefore,  is  not  affected  by  the  Bill  passed  by  the 
1943  Legislature  affecting  counties  with  less  than 
19,000  population. ) (Laws  of  Missouri,  1943,  page  868.) 
Such  fees  are  fixed  by  Section  13404,  R.S.  Mo.  1939, 
which  reads,  in  part,  as  follows: 

*-■»  * that  whenever,  after  deduct- 
ing all  reasonable  and  necessary  ex- 
penses for  clerk  hire,  the  amount  of 
fees  collected  in  any  one  calendar 
year  by  or  for  any  one  probate  judge 
in  any  county  in  this  state,  during 
his  term  of  office,  and  irrespective 
of  the  date  of  accrual  of  such  fees, 
shall  exceed  a sum  equal  to  the  an- 
nual compensation  in  the  aggregate 
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from  all  sources  and  for  all  duties 
by  virtue  of  the  office,  except  the 
$1,200.00  allowed  for  expenses  when 
holding  circuit  court  In  other  coun- 
ties, provided  by  law  for  a judge  of 
the  circuit  court  having  jurisdiction 
in  such  county,  then  it  shall  be  the 
duty  of  such  probate  judge  to  pay  such 
excess  less  ten  per  cent  thereof,  with- 
in thirty  days  after  the  expiration  of 
such  year,  into  the  treasury  of  the 
county  in  which  such  probate  judge 
holds  office,  for  the  benefit  of  the 
school  fund  of  such  county;  and  when- 
ever at  any  time  after  the  expiration 
of  the  term  of  office  of  any  probate 
judge  the  amount  of  fees  collected 
by  or  for  him,  irrespective  of  the 
date  of  accrual,  shall  exceod  the 
sum  equal  to  the  aforesaid  annual 
compensation  provided  for  a judge  of 
the  circuit  court  having  jurisdiction 
in  shell  county,  it  shall  be  the  duty 
of  such  probate  judge  to  pay  such  ex- 
cess, and  all  fees  thereafter  collect- 
ed by  or  for  him  on  o.c count  of  foes 
accrued  to  him  as  such  probate  judge 
loss  ten  per  cent  thereof,  within 
thirty  days  from  the  time  of  collection, 
into  the  county  treasury  for  the  benefit 
of  the  school  fund,  # * 

It  will  be  seen,  therefore,  that  under  said 
Section  13404,  such  judge  was  allowed  to  retain  annually 
out  of  fees  collected  (except  non-accountable  fees)  an 
amount -equal  to  the  pay  of  the  circuit  judge,  exclusive 
of  the  circuit  judge’s  traveling  allowance.  He  was  en- 
titled to  receive  out  of  fees  collected  after  the  end 
of  his  term  but  which  had  been  charged  for  services 
rendered  by  him  during  his  tern,  an  amount  equal  to  the 
compensation  of  the  circuit  judge.  In  addition  to  this, 
if  the  fees  collected  after  his  term  of  office  ended, 
exceeded  the  amount  of  compensation  he  wag  allowed  to 
retain,  he  was  entitled  to  an  additional  10%  of  any 
such  surplus.  All  other  fees  were  required  to  be  turned 
into  the  county  treasury. 

The  principal  case  in  Missouri  relating  to  the 
fees  of  probate  judges  is  Smith  vs,  Pettis  County,  136 
3.H.  (2d)  282,  in  which  the  history  of  the  probate  judge’s 
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fee  statute  is  reviewed  and  said  statute  construed. 

The  Supreme  Court  of  Missouri,  through  Judge  Douglas, 

1 ♦ c , 287,  said: 

"The  fees  collected  by  probate  judges 
are  of  public  record.  We  must  assums 
that  the  legislature  was  familiar  with 
them  v/hen  they  adopted  these  provisos. 

We  may  also  assume  that  the  legislature 
was  familiar  with  probate  practice  in  a 
general  way.  For  instance,  that  estates 
could  not  be  finally  settled  until  after 
a lapse  first  of  two  years  and  now  of 
one  year.  Where  there  is  litigation 
estates  remain  open  for  indefinite  period 
Estates  of  minors  under  guardianship  may 
remain  open  for  almost  twenty- one  years; 
estates  of  insane  persons  much  longer. 
Therefore,  the  collection  of  fees  pre- 
viously earned  may  be  long  postponed. 

It  would  be  and  is  unlikely  that  suffi- 
cient fees  could  be  collected  in  the 
first  years  or  perhaps  during  the  en- 
tire four  years  of  the  term  to  reach 
the  amount  allowed.  Moreover,  a pro- 
bate judge  is  specifically  prohibited 
by  this  same  section  from  collecting 
fees  in  advance.  Before  the  limita- 
tion of  these  pi’ovisos  was  imposed 
probate  judges  would  continue  to  col- 
lect fees  long  after  the  expiration 
of  their  terms.  These  matters  all 
must  have  been  considered.  This  court 
itself  has  judicially  noticed  the  de- 
lays which  ensue  between  the  time  a 
circuit  clerk  earns  his  fees  and  his 
actual  collection  of  them  in  State 
ex  rel,  Emmons  v.  Farmer,  271  Mo,  306, 

19S  S.W.  1106,  _ 

"No  doubt  because  of  such  delays  the 
fees  permitted  to  be  retained  were  not 
restricted  to  those  collected  during 
the  term.  However,  by  this  second 
proviso  the  amount  to  be  retained  af- 
ter the  expiration  of  the  term  was  also 
limited,  , Under  its  terms  read  in  their 
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ordinary  meaning  a probate  judge  is  en- 
titled to  all. his  fees  collected  after 
his  term  until  in  the  aggregate  the 
amount  of  such  fees  reaches  the  amount 
of  the  annual  compensation  of  the  cir- 
cuit judge — in  this  case  $4,700.  After 
he  has  once  collected  such  an  amount 
then  all  excess  (less  ten  per  cent 
thereof)  is  to  be  turned  over  to  the 
county.  But,  it  is  argued,  this  con- 
struction v/ould  give  a probate  judge 
salary  for  five  years  although  his 
term  is  limited  by  the  constitution 
to  only  four  years.  This  contention 
is  not  tenable  because,  as  we  have 
pointed  out,  these  provisos  in  no  way 
increase  the  grant  of  fees  already 
made  but  merely  impose  a limitation. 


A probate  judge  may  only  collect  fees 
, for  services  which  he  has  already  per- 

formed. Those  services  may  be  perform- 
ed only  while  he  is  in  office.  His 
fees  can  accrue  only  while  he  is  in  of- 
fice. These  provisos  only  limit  what 
he  may  keep,  he  said  in  Corbin  v. 

Adair  County,  171  Mo.  385,  71  S.W,  674, 
that  a circuit  clerk  can  demand  and 
recover  his  uncollected  fees  from  his 
successor.  A suit  for  fees  against 
a clerk’s  successor  was  upheld  in 
Lycett  v.  Wolff,  45  Mo.  App.  489.” 

•It  will  be  seen  that  the  court  holds  that,  after 
the  expiration  of  the  term,  a probate  judge  is  entitled 
- to  all  accrued  fees  up  to  the  amount  of  the  salary  of  a 
circuit  judge , and  he  receives  such  fees  even  if  they  are 
collected  after  the  tern  has  expired.  This  reasoning  is 
in  line  with  that  advanced  in  Givens  vs.  Daviess  Co.,  107 
Mo,  603,  in  which  the  court  said,  l.c.  610: 

* Avery  day  he  held  the  office 
the  law  vested  in  him  a right  to  a 

due  proportion  of  the  salary,  as  at 
that  time  fixed,  and,  consequently. 
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an  order  changing  the  compensation 
could  not  have  a retrospective  op- 
eration and  divest  from  him  what 
was  his  already,  * * 


The  case  of  State  ex  rel,  McKittrick  vs.  Bair, 

333  Mo,  1,  which  holds  that  a tax  attorney  employed  by 
a county  is  not  entitled  to  any  fees  until  they  are  col- 
lected, may  be  differentiated  from  the  instant  situation, 
because  in  that  case  the  statute  under  which  the  attorney 
was  employed  specifically  provided  that  the  fee  was  to 
be  taxed  and  collected  as  cost,  and  that  said  attorney 
was  to  receive  no  fee  or  compensation  except  as  therein 
provided.  As  the  court  pointed  out: 

**  ’It  is  clear,  then,  that  un- 
less the  proceeding  result  in  col- 
lecting a sum  of  money  belonging  to 
the  public  revenue,  neither  the  col- 
lector nor  his  attorneys  can  claim 
any  costs  in  the  cause,*  «•  -» 


Apjjlying  the  above  holdings  to  the  facts  as  pre- 
sented in  your  request,  it  will  be  seen  that  Section  24, 
Article  V,  provides  that:  "Until  the  end  of  their  present 
terms  probate  judges  shall  continue  to  receive  compensa- 
tion and  clerk  hire  as  now  provided  by  law,"  And,  further, 
"no  judge’s  salary  shall  be  diminished  during  his  term  of 
office."  Under  the  holding  in  .Smith,  vs.  Pettis  County, 
supra,  the  probate  judge  is  entitled,  as  a part  of  his 
compensation,  to  all  fees  that  have  accrued  during  his 
term  but  which  have  not  been  collected  until  the  expiration 
of  his  term  up  to  the  amount  of  the  pay  of  a circuit  judge. 
Therefore,  even  though  under  the  new  Constitution  all  fees 
of  probate  judges  after  January  1,  1947,  are  to  be  turned 
into  the  treasury  such  provision  does  not  apply  to  the  ac- 
crued fees,  because  it  is  part  of  the  compensation  of  the 
probate  judges  during  "their  present  terms"  and  to  hold 
otherwise  would  be  to  diminish  their  salary  during  their 
term  of  office. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department 
that  the  Probate  Judge  of  Callaway  County  is  entitled  to 
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collect  and  retain  for  his  own  use,  after  hie  present 
term  of  office  has  terminated,  any  fees  which  were  earned 
or  accrued  prior  to  the  termination  of  his  present  term 
of  office  up  to  the  amount  of  the  Circuit  Judge’s  salary, 
less  the  traveling  allowance  of  said  Circuit  Judge* 


Respectfully  submitted. 


ARTHUR  M,  O’KEEFE 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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SHERIFFS : 

CONSTITUTIONAL  LAV/:  RE:  Under  the  new  Constitution  and  the  present 

law  the  sheriffs  of  the  counties  of  the 
state  may  succeed  themselves  in  office. 


August  19,  1940 

Representative  Charles  A.  Witte 
116  East  Monroe 
Kirkwood  22,  Missouri 


Dear  Mr*  Witte: 

Wo  are  in  receipt  of  your  letter  requesting  an  opinion  of 
this  office,  which,  letter  reads  as  follows: 


"Please  furnish  me  with  an  opinion  on 
whether  an  incumbent  sheriff,  elected 
in  1944  and  whose  term  will  expire  in 
1948,  can,  under  the  new  Constitution 
and  the  present  law,  succeed  himself 
or  become  a candidate  for  that  office." 

Article  IX,  Section  10  of  the  Constitution  of  1875  reads, 
in  part,  as  follows: 


"Sec.  10.  Election  of  sheriff  and  coroner.— 
There  shall  be  elected  by  the  qualified  voters 
in  each  county  on  the  first  Tuesday  next  follow- 
ing the  first  Monday  In  November,  A.  D.  1908, 
and  thereafter  every  four  years,  a sheriff  and 
coroner.  They  shall  servo  for  four  years  and 
until  their  successors  be  duly  sleeted  and 
qualified,  unless  sooner  removed  for  mal- 
feasance in  office.  Before  entering  on  the 
duties  of  their  office,  they  shall  give 
security  in  the  amount  and  In  such  manner 
as  shall  be  prescribed  by  law,  and  shall  bo 
eligible  only  four  years  in  any  one  period, 
w % #n 


This  constitutional  provision  limited  a sheriff  to  only  one 
term  at  any  one  period.  There  is,  however,  no  such  provision  in 
the  Constitution  of  1945. 

There  is  to  date  no  statutory  provision  which  would  limit  any 
sheriff  to  one  term  at  a time.  The  bill  which  is  the  authority  for 
the  office  of  the  sheriff  in  the  counties  of  the  state  is  House 
Bill  No.  683,  passed  by  the  33rd  General  Assembly  and  approved  by 
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the  Governor,  We  enclose  a copy  of  this  bill  for  y our  examination. 
You  will  readily  not©  that  there  is  no  prohibition  on  a sheriff 
succeeding  himself  in  office  in  this  bill, 

idirthermora , Section  13126  R,  S*  Mo,  1939,  reads  as  followsi 

HRe-elected,  must  give  new  bond,- -Should  any 
sheriff  be  re-elected,  he  shall  give  a new 
bond  and  security  within  f if toon  days  from 
his  elect! on j and  should  he  fail  to  do  so, 
his  former  sureties  shall  not  be  held  liable 
for  any  business  done  by  him  after  the  fifteen 
days  expire • M 

This  section  has  not  been  changed  by  any  new  bill  passed  with 
this  session  of  the  Legislature,  It  indicates  that  there  is  ho 
such  prohibition  regarding  a sheriff  succeeding  himself  because  the 
provision  relates  specifically  to  a sheriff  who  is  "re-elected" , 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  an  in- 
cumbent sheriff,  elected  in  1944  and  whose  term  will  expire  in  1948, 
can  succeed  himself  under  the  new  Constitution  and  the  present  law. 


C 

Respectfully  submitted, 


APPROVAL  X 

SMITH  N , CROP A,  JR, 
Assistant  Attorney  General 


J.  A.  TAYLOR 
Attorney  General 

oil  C :mw 
Anc . 
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Organization  of  common  school  districts  into  city, 
town  or  village  districts. 

November  7,  1946 

f )/ 


FILED 


Honorable  Jay  B,  Wilson 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 


Boar  Bir: 

This  is  in  reply  to  your  letter  of  recent  date  wherein 
you  request  an  official  opinion  from  this  department  on  the 
following  statement  of  facts; 

"In  Platte  County,  Missouri,  in  an  3th 
grade  rural  school  District,  (I  probably 
should  have  said  within  the  aforesaid 
school  district)  In  a thickly  populated 
part  of  the  same,  there  has  been, within 
the  last  two  or  three  months , this  thickly 
settled  part  has  been  incorporated  as  a 
village  containing  about  240  acres  in 
area  and  a valuation  of  about  #90,000*00. 

Fourteen  of  the  tvcenty-three  pupils  now 
enrolled  in  said  District  are  from  the 
aforesaid  incorporated  village.  The 
valuation  of  the  whole  district,  inelud- 
'd  in  ’,  the  aforesaid  incorporated  village 

is  $370,000.00. 

"So,  the  question  is,  does  the  fact  that 
the  incorporation  of  the  aforesaid  village 
remove  or  change  the  relation  of  the  said 
village  to  said  school  district  in  the 
matter  of  taxation  and  so  forth.  In  other 
words  does  it  emove  or  take  away  this 
village  from  said  school  district  for  all 
purposes?" 

It  appears  from  this  request  that  the  population  of  the 
oo.cmm.on  school  district  has  so  increased  that  a village  has 
been  incorpor. ted  within  the  boundaries  of  the  district  and 
that  the.  question  arises  as  to  whether  or  not  the  incorpor- 
ation of  the  village  in  the  common  school  district  wou.ld  auto- 
matically change  the  common  school  district  to  that  of  a 
village  or  city  district. 

I note  from  your  letter  that  you  particularly  refer  to 
the  question  as  to  whether  or  not  this  would  affect  the 
matter  of  taxation  of  property  in  the  district.  It  will  be 
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assumed  that  you  refer  to  the  matter  of  school  taxes.  Section 
10323  R.  S.  Mo.  1939  relates  to  the  classification  of  sohool 
districts  in  this  state,  and  it  reads  as  follows: 

"The  public  schools  of  this  state  are 
hereby  classified  as  follows:  First,  all 
districts  haring  only  three  directors 
shall  be  known  as  common  school  districts; 
second,  all  districts  outside  of  incor- 
porated cities,  towns  and  villages,  which 
are  governed  by  six  directors,  shall  be 
known  as  consolidated  school  districts; 
third,  all  districts  governed  by  six 
directors  and  in  which  is  located  any 
oity  of  the  fourth  class,  or  any  incor- 
porated town  or  village,  shall  be  known 
as  town  school  districts,  and  fourth,  all 
districts  in  which  is  located  any  city  of 
the  first,  second  or  third  class  shall  be 
known  as  city  school  districts," 

It  appears  from  your  letter  that  the  district,  as  it  now 
exists,  comes  within  the  classification  of  a common  school 
district  with  three  directors.  The  fact  that  a part  of  a 
common  school  district  is  incorporated  into  a city  or  village 
does  not  automatically  change  the  common  school  district  or 
any  part  of  it  to  a city  or  village  district.  The  procedure 
for  organizing  a oity  or  village  school  district  out  of  a 
common  school  district  is  set  out  in  Section  10467  R,  S.  Mo. 
1939,  which  reads  as  follows: 

"Whenever  it  may  be  desired  to  or  anize  a 
common  school  district  or  consolidated 
school  district  into  a town  or  city  school 
district,  with  special  privileges  granted 
under  this  article,  the  board  of  directors 
shall,  upon  the  reception  of  a petition 
to  that  effect,  and  signed  by  ten  qualified 
voters  who  are  resident  taxpayers  of  the 
district,  submit  the  proposition  at  an 
annual  or  special  meeting,  giving  notice 
of  such  meeting  as  provided  by  section 
10418.  The  order  of  business  at  such 
meeting  shall  be  as  fellows: 

"First — To  organize  as  a town  or  oity 
school  district,  those  voting  for  the 
organization  shall  have  written  or  printed 
on  their  ballots  *For  organization, * and 
those  voting  against  the  organization 
shall  have  written  or  printed  on  their 
ballots  ♦Against  organization;*  and  each 
person  desiring  to  vote  shall  advance  to 
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the  front  of  the  chairman  and  deposit  his 
ballot  in  a box  to  be  used  for  that  purpose. 

When  all  present  shall  have  voted,  the 
chairman  shall  appoint  two  tellers,  who 
shall  call  each  ballot  aloud  and  the  secre- 
tary shall  keep  a tally  and  report  to  the 
chairman,  who  shall  announce  the  result; 
and  if  a majority  of  the  votes  oast  are 
*for  organization,*  the  chairman  shall 
call  the  next  order  of  business, 

"Second — To  elect  six  directors,  as  follows: 

Two  shall  be  elected  for  throe  years,  two 
for  two  yearn  and  two  for  one  year.,  and 
each  director  shall  be  elected  separately 
and  the  Result  announced  in  the  aianner 
prescribed  for  organization.  If  said 
election  is  held  at  a special  meeting, 
from  then  until  the  next  annual  meeting 
shall  be  .taken  as  one  year,  so  far  as 
relates  to  the  terms  of  the  directors 
elected.  The  directors  chosen  must  comply 
with  the  requirements  of  seotion  10470  of 
this  article.  The  chairman  and  secretary 
of  such  meeting  shall  keep  a record  of  the 
proceedings  thereof  and  turn  the  same  over 
to  the  board  of  education  of  such  district, 
to  be  entered  upon  its  records  by  the 
clerk  of  ouch  district." 

The  case  of  State  ex  rel.  School  district  of  Affton  vs. 
Smith,  State  Auditor,  80  S.W,  (2d)  858,  was  before  the  Missouri 
Supreme  Court  on  the  question  of  registration  of  the  bonds  of 
a towjn  school  district  which  was  supposed  to  have  been  organ- 
ized from  a common  school  district.  In  that  case,  the  court 
refused  to  Issue  a writ  of  mandamus  requiring  the  State  Auditor 
to  register  the  bonds  of  this  district  because  the  record 
failed  to  show  that  the  school  district  which  desired  to  issue 
the  bonds  had  followed  the  procedure  prescribed  in  Section 
10467  for  the  organization  of  town  or  city  school  districts 
out  of  common  school  districts. 

On  the  question  of  taxes  to  be  levied  and  collected  In 
the  various  school  districts  of  the  state,  we  find  that  Senate 
Bill  200,  passed  by  the  93rd  General  Assembly  and  approved  on 
January  25,  1945,  re-enaoted  what  was  formerly  Section  10347, 
and  said  Section  as  re-enacted  reads  as  follows: 

"The  board  of  directors  of  each  school 
district  shall,  on  or  before  the  fifteenth 
day  of  May  of  each  year,  forward  to  the 
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County  Superintendent  of  Schools  an  esti- 
mate of  the  amount  of  money  to  he  raised 
by  taxation  for  the  ensuing  school  year , 
and  the  rate  required  to  produce  said 
amount,  specifying* by  funds  the  amount 
and  rate  necessary  to  sustain  the  school 
or  sohools  of  the  district  for  the  time 
required  by  law  or  authorized  by  the 
qualified  voters  of  the  district,  to  meet 
principal  and  interest  payments  on  the 
bonded  debt  of  the  district,  and  to  pro- 
vide such  funds  as  may  have  been  ordered 
by  the  qualified  voters  of  the  district 
for  other  legitimate  district  purposes, 
including  the  purchase  of  school  building 
sites,  buying  6r  erecting  school  build- 
ings, repairing  and  furnishing  such  build- 
ings, and  providing  foot  bridges  across 
running  streams, M 


By  Section  10395  of  said  Senate  Bill,  the  duties  of  the 
county  clerk,  with  respect  to  assessing  of  the  school  taxes, 
are  provided  as  follows: 


M0n  receipt  of  the  estimates  of  the  various 
districts,  the  county  clerk  shall  proceed 
to  assess  the  amount  so  returned  on  all 
taxable  property,  real  and  personal,  in 
each  district,  as  shown  by  the  last  annual 
assessment  for  state  and  county  purposes, 
including  all  statements  of  merchants  in 
each  district  of  the  amount  of  goods, 
wares  and  merchandise  owned  by  them  and 
taxable  for  state  and  county  purposes; 
Provided,  the  levy  thus  extended  shall  not 
exceed  in  any  one  year  the  following  rates 
on  the  hundred  dollars  assessed  valuation; 
for  sinking  fund,  forty  cents;  for  interest 
fund,  the  number  of  cents  necessary  to  pro- 
duce the  amount  required  to  pay  the  interest 
on  the  bonded  debt  of  the  district;  for 
other  funds,  eighty-nine  cents  in  the  City 
of  Bt.  XjOuis,  one  dollar  in  other  districts 
formed  of  cities  and  towns,  sixty-five 
cents  in  all  other  districts,  and  such 
additional  rate  or  rates  in  each  case  as  • 
may  have  been  legally  authorized  by  the 
qualified  voters  of  the  district;  all  of 
which  shall  be  extended  by  the  county 
clerk  upon  the  general  tax  books  of  the 
county  for  said  year  in  separate  columns 
arranged  for  that  purpose;  and  the  county 
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clerks  shall  list  the  names  of  all  persons 
owning  any  personal  property  who  do  not 
reside  in  any  school  district,  and  the 
value  thereof;  also,  list  all  lands  and 
town  lots  in  any  territory  not  organised 
into  a school  district,  and  shall  levy  a 
tax  of  sixty-five  cents  on  the  hundred 
dollars  valuation  on  all  such  taxable  pro- 
perty, said  taxes  to  be  collected  as  other 
taxes  and  distributed  as  provided  in 
Section  10390;  and  it  shall  be  the  duty 
of  the  county  assessor  in  listing  personal 
property  to  take  the  number  of  the  school 
district  in  which  the  taxpayer  resides  at 
the  time  of  making  his  list,  to  be  by  him 
marked  on  said  list,  and  also' on  the  per- 
sonal assessment  book,  in  columns  ]>rovided 
for  that  purpose.”  (Emphasis  purs.) 

It  will  be  noted  by  this  section  that  the  duty  of  listing 
personal  property  to  t’  e number  of  the  school  district  in 
which  a taxpayer  resides  at  the  time  of  making  the  list  is 
imposed  upon  the  county  assessor.  Under  this  section,  when 
the  assessor  of  the  county  lists  the  personal  property  of  the 
taxpayers  residing  in  the  common  school  district,  which  in- 
cludes the  incorporated  village,  it  is  his  duty  to  list  the 
property  of  the  residents  of  the  district  in  the  common 
school  district.  Such  residents  then  would  pay  school  taxes 
on  the  rates  extended  for  that  common  school  district.  From 
the  foregoing  provisions  of  the  statutes,  it  will  be  seen 
that  the  incorporation  of  a portion  of  a common  school  dis- 
trict into  a village  district  does  not  change  the  status  of 
the  incorporated  portion  of  such  common  school  district  to 
that  of  a village  or  town  district  until  the  residents  of  the 
district  have  followed  the  procedure  prescribed  by  Section 
10467  R.  S*  Mo.  1939  hereinabove  set  out, 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  the 
fact  that;  a village  is  formed  in  a common  school  district  does 
not  take  away  the  status  of  the  taxpayers  of  such  village  for 
paying  school  taxes  to  the  common  school  district  until  such 
village  is  incorporated  into  a town  or  village  district  as  is 
prescribed  by  Section  10467  R.  S.  Mo.  1939. 

Respectfully  submitted, 

APPROVED : 

TYRE  W.  BURTON 

Assistant  Attorney  General 

' . 


J.  T.  TAYLOR 
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COUNTY  BUDGET:  Surplus  In  classes  1,  2 and  4 may  be  trans- 
ferred to  class  5 to  be  used  as  contingent 
and  emergency  expenses  of  the  county. 
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Konorablo  David  W • Wilson  / 

Prose  cut  lug-  Attorney 

JjOVi  x s 6 ai  1 by 
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Dear  Sir: 

This  is  In  response  to  yo-uro  of  recant  da  to  wherein  you 
request  an  official  opinion  from  tills  depart. xont  on  the  fol- 
lowing statement  of  facts i 
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creating  a contingent  fund  in  class  C, 

It  is  thoir  doe  ire  to  pay  on  tho  debt  for 
road  equipment  fro.-,  tho  proposed  contin- 
gent fund  in  class'  5," 


proposed  to  transfer  surpluses  in  class  1, 
c ounty  funds  to  a 1 n C| ^ i% 

pose  of  tho  opinion . 


debt  for 


I note  from  your  request  that  tho  county. has 
road  equipment  which  war  contracted  fur  in  1940 , ana  it  is 

l and  D of  the 

itingent  fund  in  class  o . Dor  the  pur- 
w'o  cm  us  a mb':  ; that  the  ind  eb  t odne a a 
x or  this  road  eoui  -aent  is 'not  in  violation  of  section  26  (a) 
of  Article  o'  of  the  Constitution  of  1945*  which  roads  as  fol- 
lows j 

"ho  county,  city,  incorporate:'  town  or 
village,  school  district  or  other  politi- 
cal corporation  or  subdivision  of  the 
state  shall  ;o como  indebted  in  an  iamount 
exceeding  in  any  year  the  income  and 
revenue  provided  for  such  year  plus  any 
unenc urabe rod  balances  from  previous  years. 


except  as  otherwise  erovxo.au 
0 1 : , i s t i c u t : .'  1 9 


this 


The  County  Budget  Act  was  originally  enacted  in  1333  by 
tho  Missouri  General  Assembly  (Laws  of  Ho.,  1933,  page  310). 
Under  section  2 of  the  Act  as  originally  passed,  entitled 


Hon,  David  W.  Wilson 


-2- 


"Classification  of  Expenditures  of  Counties,"  class  5,  theye* 
under  reads  as  follows  at  l,c,  342 i 


"The  county 


cou.rt  shall  next  sat  aside  a 


fund  for  the  contingent  and  emergency 


expense  of  the  county,  which  shall  in  no 
case  he  more  than  one -fifth  of  the  antici- 
pated revenue , Pro. ; this  class  the  county 
court  may  pay  contingent  and  incidental 
expenses  and  expense  of  paupers  not  other- 
wise classified,  ho  payment  shall  be 
allowed  from  the  funds  in  this  class  for 
any  personal  service,  (whether  salary,  fees. 


whatever) 


any  os ns 


inon  unaor 
Expenditures , 
as  follows:  . 


section 
wo  find  I 


. - . r o *uo  J-  > 

.uvu-mt 

s of  any  kind 

tod  for 

in  p 

receding  class os 

of  said 

A „ J- 
UC  Li  , 

entitled  "Class os  of 

t class 

5 of 

said  section  provided 

"Contingent  and  emergency  expense,  not  to 
exceed  one-fifth  of  the  total  estimated 
revenue  to  ho  received • Purposes  for 
which  too  court  proposes  the  funas  in  this 


clae 


nail  oo  used  shall  be  shown , 


ii 


As  the  Act  war 
made  for  transfer 
an  otiic  r , The  s e 


originally  passed,  there  was  no  provision 
of  moneys  from  on o class  of  expenditures  to 

sections  remained  as  originally 

1941  when  the  General  Assembly  amended  class 
and  estimates  (Laws  of  Mo.,  1941,  page  650)  which  now  may  ho 
found  in  Volume  22,  Mo.  K.  S.  A*,  sections  109-11,  _ 10914, 


enacted  until 
of  expenditure 
may 


Class  5 under  section  10.911, 
follows : 


am  one 


JCi 


1941, 


"The  county  court  shall  next  sot  aside  a 
fund  for  the  contingent  and  emergency 
expense  of  the  county,  the  court  may  trans- 
fer any  surplus  funds  from  classes  1,  2, 

3,  4 to  class  5 to  be  used  as  contingent 
and  emergency  expense,  From  this  class 
the  county  court  may  pay  contingent  and 
incidental  expense's-  and  expense  of  paupers 
not  otherwise  classified,  II o payment 
' shall  .be  allowed  from  the  funds  in  this 
class  for  any  personal  service,  (whether 
salary,  fees,  wages  or  any  other  emolu- 
ments of  any  kind  whatever)  estimated  for 
in  preceding  classes," 

Class  5 of  section  10914,  as  amended,  roads  as  follows? 
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" Contingent  and  emergency  expense.— The 
county  court  may  transfer  any  surplus 
funds  from  class  1,  2,  o,  and  4 to  class 
S to  do  used  as  contingent  and  emergency 
expenses,  Purposes,  for  which  the  court 
proposes  tho  funds  in  this  class  shall 
he  usod,  shall  be  shown." 

It  would  appear  from  tho  amendments  of  the  Budget  Act, 
made  by  tho  General  Assembly  in  1941,  that  that  body  recog- 
.nizod  the  fact  that  tho  Budget  Act,  ao  originally  passed, 
made  no  provision  for  transfer  of  surplus  funds  in  cases 
whore  valid  obligations  existed  against  the  county  at  tho  end 
of  the  year,  and  which  could  be  paid  if  the  surplus  in  a class 
could  be  transferred  to  a class  from  which  such  obligations 
might  bo  paid. 

It  will  bo  .noted  that  tho  Act,  as  amended,  provided  that 
tho  surpluses  transferred  to  class  5 were  to  bo  used  as  con- 
tingent and  emergency  expenses.  The  term  " contingent  expense" 
is  defined  in  17  C.  J.  S»  at  page  183  as  follows: 

"Expenses  that  arc  possible  or  liable, 
but  not  certain,  to  occur;  expanses  un- 
known and  uncertain  and  which  may  or  may 
not  be  incurred  hereafter;  expensed  hap- 
pening from  unseen  caucus,  or  subject  to 
unforeseen  conditions;  unexpected,  casual, 
or  incidental  expenses.  The  term  sometimes 
is  usod'  also  as  meaning  general  or  mis- 
cellaneous expenses,  rat  her  than  expenses 
which  are  uncertain  or  unforeseen.*- 

If  the  debt  for  tho  road  equipment  to  which  you  ref or  in 
your  latter  was  not  contemplated  at  the  time  tho  budget  was 
made  up,  then  v/e  think  such  a debt  would  be  considered  as  a 
contingent  expense  as  hereinabove  defined*  However,  I note 
from  your  letter  that  you  state  that  if  tho  county  court  is 
authorized  to  transfer  those  funds  that  the  court  desires  to 
pay  on  the  debt  for  road  equipment  from  the  proposed  contin- 
gent fund. 


As  stated  above,  we  are  assuming  that  the  total  debt 
incurred  is  within  tho  constitutional  limit • That  is,  that 
it,  together  with  other  obligations  of  the  county,  payable 
out  Of  county  revenue,  does  not  exceed  tho  revenue  for  tho 
current  year.  Of  course,  if  the  current  expenditures  of  the 
county,  out  of  comity  revenue,  plus  tho  indebtedness  incurred 
for  the  road  equipment,  exceeds  the  income  and  revenue  pro- 
vided for  this  year,  plus  any  unencumbered  balances  from 
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previous  years,  then 
oo  au uxio  r i a e a oo  ya>i 
authorized  to  tranafo 


the  debt  would  be  void  and  you  would 
any  part  thereof,  oven  though  you  we 
v funds-  to  Glass  5, 


not 

i-0 


In  the  case  of  Ctato  ex  rel, 
P.  Gordon,  State  Auditor,  265  Ho. 
cussing  the  limitations  of  the  Co: 
cur ring  debts,  said  at  l.c.  138 t 


Christian  County  vs.  John 
131,  the  court,  in  dis- 
.stitution  on  counties  in- 


"x-  -x-  x-  In  Do  oh  -v*  burl,  87  Ho.  l.c 
it  was  sa.id  that  the  unmistakable 
of  section  12  of  article  10  of  our 


purpose 
Co k- 


S Git  U'C  1 Oil  1 S 


to  force  counties  to  trans- 


act their  business  on  a cash  basis,  and 
not  incur  debts  to  bo  paid  after  the  year 
in  which  such  debts  wore  created.  The 
doctrine  of  that  case  has  been  cited  with 
approval  many  times,  x-  x-  x x-  This  seams 
to  be  the  only  fair  and  logical  construction 
of  our  organic  law.  Tho  fact  that  the 
Constitution  itself  speaks  in  such  plain 
terms  renders  a:}  a vac  ion  of  its  words  or 
intent  impossible,  hov. over  much  wo  may 
wish  to  see  relator  and  other  municipali- 
ties similarly  situated  permitted  to 
borrow  money  to  make  public  improvements . " 


G v : is  0 : j 03 . l U l I 


Prom  the  foregoing,  it  is  tho  opinion  of  this  department 
that  tho  county  court  may  transfer  surpluses  in  classes  1,  2, 
4 and  5 of  tho  county  funds  to  a contingent  fund  in  class  5 


of  the  budr 


e t to  p 


contingent  and  emergency  claims,  pro- 


vided such  claims  are  valid  obii  <.  , ».  I b A Di.  i £L’  O ~L  C i iO  0 O hlj.  1 1 J 

Re s pe  c tf u 1 ly  s ubrai 1 1 ed , 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED* 


J.  E.  TAYLOR 
Attorney  General, 


TV;  b t VbLI 


C0NSIT”'t’UT10N!  Requirement  of  tie* 
LEGI.  ATURE  : 


March.  12,  1946 


Honorable  Charles  A.  Witte 
House  of  Representatives 
Jefferson  City,  Missouri 


Dear  Hr.  Witte: 

This  acknowledges  your  request,  which  is  as  follows: 

"I -am  hereby  requesting  an  opinion 
on  the  validity  of  the  bill  having  been 
offered  and  passed  with  an  emergency 
clause  shown  in  the  body  of  the  bill 
but  not  shown  in  the  title  of  the  said 
bill.” 


Tour  inquiry  evidently  is  directed  toward  the  validity 
or  invalidity  of  the  emergency,  clause  where  the  bill,  as 
finally  passed,  carries  an  emergency  clause  but  the  title 
does  not  mention  or  include  the  emergency  clause.  The  1945 
Constitution  of  Missouri,  Section  23  of  Article  III,  pro- 
vides : 


"Ho  bill  shall  contain  more  than 
one  subject  which  shall  be  clearly 
expressed  in  Its  title,  except  bills 
enacted  under  the  third  exception  in 
section  37  of  this  article  and  general 
appropriation  bills,  which  may  embrace 
trie  various  subjects  and  accounts  for 
which  moneys  are  appropriated.” 


Section  23,  Article  IV  of  the  1875  Constitution,  provides: 

"Ho  bill  * *•  * shall  contain  more 
than  one  subject,  which  shall  be  clearly 
expressed  in  its  title." 
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Sectlon  29,  Article  III  of  the  1945  Constitution,  defining 
when  laws  become  effective,  provides  as  follows? 

"No  law  passed  by  the  general  assem- 
bly shall  take  effect  until  ninety  days 
after  the  adjournment  of  the  session  at 
which  it  was  enacted,  except  an  appro- 
priation act  or  in  case  of  an  emergency 
which  must  be  expressed  in  the  preamble 
or  in  the  body  of  the  act,  the  general 
assembly  shall  otherwise  direct  b,y  a 
two-thirds  vote  of  the  members  elected 
to  each  house,  taken  by  yeas  and  naysj 
provided.  If  the  general  assembly  re- 
cesses for  thirty  days  or  more  It  may 
prescribe  by  joint  resolution  that  »laws 
previously  passed  and  not  effective 
shall  take  effect  ninety  days  from  the 
beginning  of  such  recess." 


The  1875  Constitution,  Section  36,  Article  IV,  provided: 

"Bo  law  passed  by  the  General  assem- 
bly x •>;-  -sj  •*  shall  take  effect  or  go  Into 
force  until  ninety  days  after  the  ad- 
journment of  the  session  at  which  it  was 
enacted,  unless  In  case  of  an  emergency 
(which  emergency  must  be  expressed  in 
the  preamble  or  in  the  body  of  the  act) , 
the  General  Assembly  shall,  by  a vote  of 
two-thirds  of  all  the, members  elected  to 
each  house,  otherwise  direct:  *•  * *w 


We  do  not  find  where  the  exact  question  you  ask  has  been 
passed  on  by  the  Supreme  Court  of  this  state,  however  many 
cases  are  reported  in  which  the  validity  of  the  law  Is  attacked 
on  the  ground  that  the  title  is  defective.  Those  cases  arose 
during  the  time  the  1875  Constitution  was  the  organic  law,  but 
as  substantially  the  same  provision  is  contained  In  Section  23, 
Article  III  of  the  1945  Constitution,  as  is  contained  in  Sec- 
tion 28,  Article  IV  of  the  1875  Constitution,  with  reference 
to  the  title,  the  construction  of  the  1875  Constitution  on 
that  sxfbject  would  seem  to  control  the  construction  of  substan- 
tially the  same  provision  in  the  1945  Constitution,  found  in 
Section  23,  Article  III  thereof. 


*-o— 
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The  Supreme  Court  of  this  state  in  many  cases  has  an- 
nounced that  the  title  section  of  the  Constitution  shall  be 
liberally  construed.  The  object  and  purpose  of  the  constitu- 
tional provision  being  to  require  that  the  title  to  the  bill 
shall  be  of  assistance  to  the  members  of  the  Legislature  in 
determining  their  action  on  the  bill  in  question.  The  title 
must  not  be  confusing,  nor  shall  it  contain  more  than  ono 
subject  matter,  and  any  effective  part  thereof  must  be  germane 
to  the  subject  matter  dealt  with  in  the  body  of  the  bill.  The 
title  need  not  be  necessarily  tedious  or  prolix,  but  it  must 
be  a true  and  certain  guidepost  Indicating  what  the  body  of 
the  bill  is  about.  Cases  throwing  light  on  the  meaning  of  the 
above  constitutional  limitation  contained  in  Section  23,  supra 
are  mentioned  here  below. 

In  the  case  of  3t.  Francis  Levee  District  v.  Dorroh, 
reported  in  31G  Mo.  398,  l.c.  413,  the  opinion  recites  as 
follows : 

" a-  * # * It  is  urged  that  the  bill 
or  statute  here  in  question  contains  more 
than  one  subject  and  that  the  subject- 
matter  of  the  bill  is  not  clearly  ex- 
pressed in  its  title j that  no  mention  Is 
made  in  the  title  of  said  bill  as  to 
penalties,  fines,  or  interest  for  non- 
payment of  levee  taxes.  The  section 
(Sec.  4318,  R.3.  1919)  of  t ;e  statute 
prescribing  the  penalty  is  a part  of  a 
bill  enacted  by  the  Legislature  at  the 
regular  session  of  1913  (Laws  1913,  p. 

290  et  seq.),  the  title  of  which  bill 
reads*  ’An  act  to  repeal  article  9 
(entitled  "Organization  of  levee  dis- 
tricts by  circuit  courts")  of  Chapter  41 
(entitled  "Drains  and  levees")  of  the 
Revised  Statutes  of  Missouri  of  190S, 
and  to  repeal  an  act  amending  and  adding 
to  said  article  9,  enacted  in  1S11  and 
found  on  pages  231  and  239,  inclusive, 
of  the  Laws  of  Missouri  of  1911,  and  all 
sections  therein  by  whatever  designation, 
and  to  enact  a new  act  In  lieu  thereof, 
to  be  known  as  article  9 (pertaining  to 
the  organization  of  levee  districts  by 
circuit  courts)  of  said  chapter  41,  with 
an  emergency  clause.’ 

"In  State  v.  Mullinix,  301  Mo.  383, 
an  act,  the  title  of  which  was  equally 
as  general  as  that  of  the  act  now  under 
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review,  was  ruled  not  to  be  violative  of 
the  constitutional  requirement  above 
cited*  In  that  case,  we  said:  ,rJ?he 
generality  of  a title  will  not  affect  its 
validity  where  it  does  not  tend  to  cover  ■ 
up  or  obscure  legislation  which  is  in 
itself  Incongruous.  A requisite  to  con- 
gruity  is  that  the  amendatory  act  shall 
pertain  to  and  admit  of  being  made  a con- 
sistent part  of  the  law  to  be  amended. 

The  disposition  of  the  courts  has  always 
been  to  avoid  thwartin'  the  efficioncy 
or  evident  salutary  effect  of  legislative 
action  by  a liberal  interpretation  of  the 
constitutional  provision,  (Burge  v.  Rail- 
road, 244  Mo,  76;  Booth  v,  Scott,  205  3.W, 
(Mo,)  633.)  With  this  end  in  view  It  has 
frequently  been  held  that  a numerical 
reference,  as  in  the  case  at  bar,  to  the 
section  sought  to  be  amended  without  a 
statement  of  the  sub joct-matter  of  the 
amendatory  act,  is  a sufficient  title  to 
an  act  which  deals  exclusively  with  the 
subject  of  the  section  to  bo  amended.  The 
following  cases  are  illustrative  of  this 
ruling:  State  ex  rel.  v.  County  Court, 

128  Mo*  440;  State  ex*  rel*  v.  Jieege,  135 
Mo.  112;  State  ex  inf.  Hadley  v.  Herring, 

208  Mo,  l.c.  722;  State  v.  Murray,  237  Mo* 
l.c.  166;  State  ex  rel,  v,  Imel,  242  Mo. 
l.c,  303;  State  v,  Helton,  255  Mo,  l.c. 

180;  Hx  parte  Hutchens,  246  S,h,  (Mo.) 
l.c,  188;  Asel  v.  Jefferson  City,  287  Mo. 
l.c.  204;  Kcdue  v.  Peery,  293  Mo.  l.c.  234*’ 

"In  State  ex  rel,  v.  Roach,  258  Mo.  l.c. 
558,  we  said,  en  Banc:  fIf  v;e  are  not  to 
offend  by  muddy  prolixity,  It  would  seem 
that  when  the  general  purpose  of  an  act  Is 
clearly  set  forth  In  Its  title,  then  all 
ancillary  matters,  germane  to  and  not  incon- 
sistent with  the  general  purpose  and  which 
are  necessary,  or  necessary  details,  in 
order  to  carry  out  and  give  life  and  effect 
to  such  purpose1,  and  without  which  Its  pur- 
pose would  fail,  are  to  be  read  by  necessary 
implication  into  the  title  of  the  act.1 
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"ln  Ferguson  v.  Sentry,  205  Mo.  1 , c. 

198,  we  said!  1 We  do  not  underrate  the 
importance  of  this  clause  of  our  Constitu- 
tion; its  purpose  is  unmistakable  and  its 
tone  is  mandatory,  but  it  must  not  be 
given  a construction  which  would  hamper 
the  Legislature  in  a faithful  and  intelli- 
gent effort  to  embrace  in  one  act  a sub- 
ject containing  different  features  but  all 
pertaining  to  the  same  legislative  purpose. 
(State  v.  Doerring,  194  Mo*  410,)' 

The  title  of  the  act  in  question  clearly 
indicates  that  the  general  purpose  of  the 
act  is  to  repeal  Article  9 of  Chapter  41  of 
the  Revised  Statutes  of  1909,  pertaining  to 
the  organization  of  levee  districts  by  oir- 
ouit  courts,  and  an  act  of  1911  amendatory 
of  said  article,  and  to  enact  a new  act  in 
lieu  thereof,  to  be  known  as  Article  9 of 
said  Chapter  41.  The  subject  of  the  act, 
in  our  opinion,  is  single,  and,  while  the 
title  is  general  in  expressing  the  purpose 
of  the  act,  it  cannot  be  said  to  be  mis- 
leading, and  it  would  appear,  from  a read- 
ing of  the  act  in  its  entirety,  that  the 
section  imposing  a penalty  for  non-payment 
of  levee  taxes  when  due  is  ancillary,  ger- 
mane to,  and  not  inconsistent  with,  the 
single  subject  and  general  purpose  of  the 
act,  which  is  to  provide  a comprehensive 
lav/  respecting  the  organisation,  support 
and  maintenance  of  levee  districts  organ- 
ized by  circuit  courts." 


In  State  v.  Mullinix,  301  Mo.  385,  it  was  held  that  the 
title  was  sufficiently  comprehensive  to  authorize  the  insertion 
in  the  body  of  the  act  of  a section  making  it  unlawful  to 
"possess"  Intoxicating  liquors,  although  the  word  "possess" 
does  not  expressly  appear  In  the  title  of  the  act  of  1921  or 
in  the  title  of  the  act  which  It  attempts  to  amend.  The 
Supreme  Court,  speaking  of  the  meaning  of  the  above  title 
section  of  the  Constitution,  said  at  l.c.  389: 

" * •>;-  The  meaning  of  the  provision, 

often  repeated,  is,  that  a title  Is  suf- 
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ficient  which  indicates  in  a general  way 
the  contents  of  the  act,  (State  ex  rel, 
v.  Roach,  258  Mo.  541;  State  v.  Hurley, 

258  Mo,  275.)  A constitutional  restriction 
upon  legislative  action  similar  in  its 
material  features  to  that  under  review  is' 
found  in  the  Constitution  of  1865  (Art,  4, 
Sec.  32).  The  rule  of  construction  re- 
ferred to  was  held  applicable  to  this 
section.  There  has  been  no  variance  from 
this  ruling  in  construing  the  like  pro- 
vision in  the  present  Constitution, 

(Cn a worth  v.  Albin,  46  Mo.  450;  In  re 
Burris,  66  Mo.  442;  State  v.  Brassfield, 

81  Mo.  151;  Lynoh  v,  Murphy,  119  Mo.  163} 
State  v,' Cantwell,  179  Mo.  245;  State  v. 
Doerring,  194  Mo.  398;  State  v.  Wortman, 

213  Mo.  131;  State  ex  rel.  v.  Vandiver, 

222  Mo.  206;  Asel  v,  Jefferson  City,  287 
Mo.  195;  Bx  parte  Karnstrom,  249  S.W.  595.) 

"The  generality  of  a title  will  not 
affect  its  validity  where  it  doe's  not  tend 
to  cover  up  or  obscure  legislation  which 
is  in  itself  incongruous.  A requisite  to 
congruity  is  that  the  amendatory  act  shall 
pertain  to  and  admit,  of  being  made  a con- 
sistent part  of  the  law  to  be  amended. 

The  disposition  of  the  courts  has  always 
been  to  avoid  thwarting  the  efficiency  or 
evident  salutary  effect  of  legislative 
action  by  a liberal  interpretation  of  the 
constitutional  provision.  * * * -K-" 


In  State  ex  rel,  Sekyra  v.  Schmoll,  313  Mo.  693,  the 
Supreme  Court,  en  banc,  construed  the  same  section  and  upheld 
the  validity  of  the  bill  where  the  title  to  the  same  stated 
that  it  was  an  act  to  repeal  three  named  sections  of  the  Re- 
vised Statutes  relating  to  public  notices  and  advertisements 
in  cities  of  more  than  100,000  inhabitants  and  to  enact  in 
lieu  thereof  three  new  sections  relating  to  the  same  subject, 
notwithstanding  the  charge  that  it  was  defective  and  failing 
to  say  that  the  act  repealed  the  law  relating  to  publications 
in  cities  of  more  than  600,000  population.  One  of  the  three 
sections  repealed  related  to  publication  contracts  In  cities 
having  600,000  inhabitants  or  more.  The  court,  at  l.c.  706, 
said: 
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"The  one  subject  here  relates  to 
legal  publications  in  cities  of  over 
100,000,  and  the  statute  repealed  re- 
lates to  that.  The  Constitution  does 
not  require  each  subdivision  of  the 
subject  and  details,  germane  to  the 
general  purpose  of  the  act  to  be  men- 
tioned in  the  title.  (State  ex  rel, 

Greene  Co.  v.  Gideon,  277  Mo.  361.) 

When  certain  sections  of  the  statute 
are  repealed  and  other  sections  enacted 
in  lieu  thereof,,  we  do  not  understand 
that  the  Constitution  is  violated  if 
the  new  section  fails  to  deal  with  all 
the  matter  contained  in  the  law  repealed. 
I*f  there  is  included  a different  matter 
not  in  the  law  repealed,  there  might  be 
some  ground  for  the  objection." 


In  State  ex  rel.  Faust  v.  Thomas,  313  Mo.  160,  the  title 
was  held  good,  and  the  court  said  at  l.c.  166: 

"The  title  to  which  this  objection 
is  made  is  as  follows: 

"'An  act  to  repeal  Section  5089  of 
Article  15  of  Chapter  30  of  the  Revised 
Statutes  of  Missouri,  1919,  relating  to 
registration  in  cities  with  25,000  and 
less  than  100,000  inhabitants,  and  en- 
acting in  lieu  thereof  a new  section 
relating  to  the  same  subject-matter,  to 
be  known  as  Section  5089,* 

"We  have  often  held  that  the  fore- 
going constitutional  provision  in  regard 
to  titles  of  legislative  enactments  should 
be  wisely  and  liberally  construed  so  as  to 
not  thwart  the  efficiency  of  salutary 
legislation.  The  nature  of  the  constitu- 
tional provision  being  thus  understood, 
unless  the  title  to  the  act  fails  to  clear- 
ly indicate  the  legislative  will,  it  has 
met  with  our  approval.  (Cocoa  Cola  Bot- 
tling Co.  v,  Mosby,  28'9  Mo.  l.c.  472  and 
casesj  Booth  v.  Scott,  205  3.B.  (:'o»)  633.) 


Honorable 


Charles  A.  hitte 


With  this  end  in  view  v.o  have  frequently 
held  that  a numerical  reference  to  the 
section  sought  to  be  amended  without  a 
statement  of  the  subject-matter  of  the 
amende tor y act  is  a sufficient  title  to 
an  act  which  deals  exclusively  with  the 
subject  of  the  section  to  bo  seconded. 
(State  v.  Kullinix,  301  Me.  l.c.  390  and 
cases.)  He  therefore  hold  the  title  to 
be  sufficient," 


The  case  of  Stephens  v,  dor  ..on,  256  Mo*  206,  is  an  inter- 
esting case  dealing  with  the  claim  that  the  State  Capitol 
Commission  Board  that  built  the  present  capitol  building  had 
authority  to  spend  3500,000  of  the  3,500,000  bond  issue  for 
furnishing  the  equipment  for  the  capitol  building.  They 
there  sought  to  support  the  plaintiff’s  claim  by  reference 
to  the  title,  but  the  court  held  they  could  not  do  that  be- 
cause the  body  of  the  bill  was  plain  and  unambiguous • At 
l.c.  216  the  court  said! 

11  u «■  There  is  no  ambiguity  in 
the  act  of  March  24,  1911,  as  already 
pointed  out,  and  resort  to  the  title 

is  therefore  not  justified  by  the  rule, 

....  »_ 


In  State  v,  Cox,  234  Ho,  605,  in  passing  upon  the  suf- 
ficiency of  the  title  to  the  bill  under  attack,  the  court  held 
at  l.c,  SOS: 

"It  Is  true  the  title  to  the  primary 
election  law  docs  not  recite  that  penal- 
ties are  prescribed  for  the  violation  of 
its  provisions.  It  is  not  necessary 
that  the  title  of  said  act  should  refer 
to  such  penalties.  The  creation  of 
penalties  for  violation  of  a lav/  is  but 
an  incident  ‘or  detail  of  the  law,  and 
need  not  be  referred  to  in  its  title." 


In  the  case  of  Kx  parte  Hutchens,  296  Mo.  331,  the  court, 
en  banc,  sustained  the  validity  of  a title  which  designated 
the  sections  amended  by  simply  referring  to  their  numbers  in 
statutes,  and  said  at  l.c.  336: 
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’’The  contention  as  to  the  invalidity 
of  the  title  of  the  act  under  review  de- 
mands consideration;  it  is  urged  first 
that  it  is  defective  in  designating  the 
sections  amended  simply  by  referring  to 
their  numbers  in  the  authorized  edition 
of  the  statutes.  A liberal  construction 
of  the  constitutional  provision  (Sec*  28, 
Art,  IV.)  is  authorized;  regard  being  had 
to  the  purpose  of  the  provision  which  Is 
to  prevent  members  of  the  General  Assembly 
from  being  misled  as  to  the  character  of 
the  legislation.  Acting  under  the  rule 
thus  construed,  we  have  held  that  amend- 
ments to  sections  of  the  Revised  Statutes 
may  be  made  by  acts  whose  titles  refer 
only  to  those  sections  by  numbers.  (Asel 
v.  01 ty  of  Jefferson,  2 7 Mo.  195,  and 
cases  p.  205.)" 


Again,  at  l.c.  338,  the  court  saidt 

"A  failure  of  the  title  to  refer  to 
the  penalty  prescribed  in  the  body  of 
the  act  is  urged  as  error*  This  court 
has  on  several  occasions  ruled  adversely 
to  this  contention.  If  the  title  of  an 
act  Is  a fair  Index  of  same,  which  we 
hold  it  to  be  in  this  case,  matters  not 
specified  therein  necessary  to  render  It 
effective,  such  as  the  punishment  in  a 
criminal  statute,  will  not  render  It  in- 
valid. (State  v.  Cox,  234  Mo.  l.c.  609; 
State  v.  Peyton,  234  Mo.  l.c,  524.)" 


Conclusion. 


From  the  above  decisions  construing  tho  question  here 
considered.  It  will  be  observed  that  the  courts  give  a liberal 
construction  to  the  section  of  the  Constitution  dealing  with 
the  title  to  a bill,  and  hold  the  title  to  be  a compliance 
with  the  constitutional  requirement  when  the  title  includes 
the  main  points  of  the  bill  and  does  not  mix  up  a number  of 
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different  subjects  in  the  same  bill*  It  is  not  necessary  that 
the  title  should  include  within  it  all  of  the  details,  nor 
even,  as  is  held  above,  the  penalty  prescribed  by  the  bill. 
While  wo  regard  it  as  bettor  practice  for  those  interested  In 
a bill  that  carries  an  emergency  clause  to  amend  the  title  or 
to  soe  that  the  title  contains  the  words  "with  an  emergency 
clause,"  and  the  same  may  easily  be  done  without  loss  of  time 
or  effort  and  thereby  all  question  be  eliminated  as  to  that 
phase  of  the  validity  of  the  bill,  still  we  regard  the  title 
as  sufficient  whore  It  does  not  specify  that  It  has  an  emer- 
gency clause,  and  the  bill  becomes  effective  at  the  time  it 
is  finally  passed. 


Yours  very  t rally. 


APPROVED: 


DRAKE  WATS Oh 

Assistant  Attorney  General 


J.  TAYLOR 
Attorney  General 
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F The  County  Court,  in  its  'iscretion,  may 
l*vy  a e runty  road  and  bridge  under  the  pro 
vteion  c House  Bill  No.  784  and,  when  a pet- 
ition haj  been  circulated  and  a road  district 
within  the  county  has  voted  an  additional  tax, 
the  county  court  may  levy  said  additional  tax  i 
the  district  or  districts  in  which  voted. 

August  9,  1946 


Mr*  F*  P.  Wingate 
County  Clerk 
Paris,  Missouri 

Dear  Mr*  tfingab*  t 

This  will  acknowledge  receipt  of  your  letter  of  recent  date 
requesting  an  gpUftlon  of  this  department  upon  the  following  question 5 
To  what  •ariNMot  <SSii  the  county  court/have  the  authority  to  levy 

taxes  for  retd  purpose st 

Section  »(>).  Article  X of  the  Constitution  roads: 


"Sec*  12(h)*  Additional  Tax  Kates  for 
County  Bpada  and  Bridges— Road  Districts*-- 
/ In  addition  to  the  rates  authorized  in 
section  11  for  county  purposes,  the 
nmmty  court  in  the  several  counties  not 
under  township  organization,  the  town- 
ship board  of  directors  in  the  counties 
under  townohip  organization,  and  the 
proper  administrative  body  in  counties 
adopting  an  alternative  form  of  govern- 
ment, may  levy  an  additional  tax,  not 
exceeding  thirty-five  cents  on  each 
hundred  dollars  assessed  valuation, 
all  of  such  tax  to  be  collected  and 
turned.  In  to  the  county  treasury 
to  be  used  for  road  and  bridge  purposes* 

In  addition  to  the  above  levy  for  road 
and  bridge  purposes,  it  shall  be  the 
duty  of  the  county  court,  when  so  author- 
ised by  a majority  of  the  qualified 
electors  of  any  road  district,  general 
or  special,  voting  thereon  at  an  elect- 
ion held  for  such  purpose,  to  make  an 
additional  levy  of  not  to  exceed  thirty- 
five  cents  on  the  hundred  dollars  assess- 
ed valuation  on  all  taxable  real  and 
tangible  personal  property  within  such 
district,  to  be  collected  in  the  same 
manner  as  state  and  county  taxes,  and 
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placed  to  the  credit  of  the  road  district 
authorizing  such  levy,  such  election  to  be 
called  and  held  in  the  manner  provided  by 
law,*1 

House  Dill  No.  784,  passed  by  the  63rd  General  Assembly  and 
approved  by  the  Governor  on  April  10,  1946,  repealed  the  sections  of 
the  statute  relating  to  taxes  for  road  and  bridge  purposes  in  the 
counties  of  the  state.  In  lieu  of  these  taxes  House  Bill  No.  784 
enacted  sections  complying  with  Section  12(a)  of  Article  X of  the 
now  Constitution.  * 

Section  8627  of  House  Bill  No.  784  reads  as  follows* 

wIn  addition  to  other  levies  authorized  by 
law,  the  county  court  in  counties  not  adopt- 
ing an  alternative  form  of  government  and  the 
proper  administrative  body  in  counties  adopt- 
ing an  alternative  form  of  government,  in 
their  discretion  may  levy  an  additional  tax, 
not  exceeding  thirty-five  cents  on  each  one 
hundred  dollars  assessed  valuation,  all  of 
such  tax  to  be  collected  and  turned  Into  the 
county  treasury,  where  it  shall  be  known  and 
designated  as  * i'ho  Special  Road  and  Bridge 
Fund*  to  be  used  for  road  and  bridge  purposes 
and  for  no  other  purpose  whatever } provided 
however,  that  all  that  part  or  portion  of  said 
tax  which  shall  arise  from  and  be  collected  and 
paid  upon  any  property  lying  and  being  within 
any  special  road  district  shall  be  paid  into 
the  county  treasury  and  four-fifth  of  such  part 
or  portion  of  said  tax  so  arising  from  and 
collected  and  paid  upon  any  property  lying  end 
being  within  any  such  special  road  district 
shall  be  placed  to  the  credit  of  such  special 
road  district  from  which  it  arose  and  shall  be 
paid  out  to  such  special  road  district  upon 
warrants  of  the  county  court,  in  favor  of  the 
commissioners  or  treasurer  of  the  district  as 
the  case  may  be;  Provided  further,  that  the 
part  of  said  special  road  and  bridge  tax  aris- 
ing from  and  paid  upon  property  not  situated 
In  any  special  road  district  and  the  one-fifth 
part  retained  in  the  county  treasury  may,  in  the 
discretion  of  the  county  court,  be  used  in  im- 
proving or  repairing  any  street  in  any  incorporated 
^ city  or  village  in  the  county*  if  said  street  shall 
form  a part  of  a continuous  highway  of  said  county 
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leading  through  such  city  or  village.” 

The  additional  levy  which  may  be  made  In  the  road  districts  of 
any  county  under  the  provisions  of  Section  12(a)  of  Article  X of  the 
Constitution  is  provided  for  in  Section  8529  of  House  Bill  784  which 
reads  as  follows t 

"Whenever  ten  or  more  qualified  voters  and  tax- 
payers residing  in  any  general  or  special  road 
district  In  any  county  in  this  state  shall  pe- 
tition the  county  court  of  the  county  in  which 
such  district  Is  located,  asking  that  such  court 
call  an  election  In  such  district  for  the  purpose 
of  voting  for  or  against  the  levy  of  the  tax 
provided  for  In  the  second  sentence  of  the  first 
paragraph  of  Section  12  of  Article  X of  the  Con- 
stitution of  Missouri,  it  shall  be  the  duty  of  the 
county  court,  upon  the  filing  of  s.uch  petition,  to 
call  such. election  forthwith  to  be  held  within 
20  days  from  the  date  of  filing  such  petition. 

Such  call  shall  be  made  by  an  order  entered  of 
record  setting  forth  the  date  and  place  of  hold- 
ing such  election,  the  manner  of  voting  and  the 
rate  of  tax  the  court  will  levy,  which  rate  shall  !■ 

not  exceed  thirty-five  cents  on  the  hundred  dollars 
assessed  valuation  on  all  taxable  real  and  tangible 
personal  property  in  the  district.  A copy  of  such 
order  shail  be  published  In  two  successive  issues 
of  any  newspaper  published  in  such  district,  if 
any,  and  if  no  newspaper  Is  published  in  such 
district,  three  certified  copies  of  such  order 
shall  be  posted  in  public  places  in  such  district. 

The  first  publication  in  said  newspaper  and  the 
posting  of  such  notice  shall  be  not  less  than  ten 
days  before  the  date  of  such  election.  Such  court 
shall  also  select  one  or  more  judges  and  clerks 
for  such  election  to  receive  the  ballots  and  record 
the  names  of  the  voters. 

The  above  constitutional  and  statutory  provisions  show  that  the 
county  court,  in  its  discretion,  may  levy  a tax  for  road  and  bridge 
purposes.  In  addition  to  the  other  taxes  which  it  may  lawfully  levy 
for  the  carrying  on  of  the  functions  of  the  county.  This  road  and 
bridge  tax  Is  not  to  exceed  thirty-five  cents  for  each  one  hundred 
dollars  assessed  valuation  on  property  In  the  county.  In  addition 
to  this  general  levy,  which  is  made  by  the  county  court,  another 
levy  may  be  made  in  any  general  or  special  road  district  in  the 
county.  This  levy  must  not  exceed  thirty-five  cents  on  the  one 
hundred  dollars  assessed  valuation  on  all  taxable  real  and  tangible 
personal  property  in  said  road  district.  The  county  court  may  not 
levy  this  additional  tax  until  the  provisions  of  Sections  8529  and 
8530  of  House  Bill  No,  784  have  been *f$feipl led  with.  This  section 
requires  that  a petition  must  be  circulated  In  the  road  district 
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asking  that  the  county  court  call  an  election  in  3uch  district  for 
the  purpose  of  voting  for  or  against  the  additional  levy  vdiich  is 
restricted  to  the  particular  road  district.  If  the  election  is 
properly  held  and  the  proposition  is  approved'  the  county  court  may 
then  make  the  levy  in  said  district. 

In  summary,  the  county  court  is  authorized  to  levy  a x’oad  and 
bridge  tax  under  Section  852V  of  House  Bill  No.  784  of  the  Constit- 
ution of  Missouri  up  to  thirty-five  cents  on  each  one  hundred  dollars 
assessed  valuation  of  property  in  the  county.  In  addition  to  this, 
the  county  court  may  levy  a road  and  bridge  tax  up  to  thirty-five 
cents  on  the  one  hundred  dollars  assessed  valuation  in  any  or  all 
general  or  special  road  districts  If  the  district  or  districts  In 
which  the  additional  levy  Is  made  has  voted  such  additional  levy 
and  the  proceedings  have  complied  with  Sections  8529,  8530  and  8531 
of  House  Bill  No.  784. 

We  herewith  enclose  a copy  of  House  Bill  No.  784  for  your  con- 
venience . 


CONCLUSION 

We  are,  therefore,  of  the  opinion  that  the  county  court  may, 
in  its  discretion,  levy  a road  and  bridge  tax  up  to  but  not  exceeding 
thirty-five  cents  on  the  one  hundred  dollars  assessed  valuation  of 
property  in  the  county  end  that  an  additional  thirty-five  cent  levy 
on  each  one  hundred  dollars  assessed  valuation  may  be  made  in  the 
general  or  special  road  district  or  districts  which  petition  for, 
and  by  their  vote  approve  of  the  same,  under  the  provisions  of  House 
Bill  Ho.  784  as  passed  by  the  63rd  General  Assembly  and  approved  by 
the  Governor  on  April  10,  1946. 

* Respectfully  submitted. 


APPROVED* 

SMITH  N.  CROWS,  JR. 

Assistant  Attorney  General 

J.  E.  TAYLOR 
Attorney  General 
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SAVINGS  AND  LOAN  ASSOC IA  .ONSi  Savings  and  Loan  As;  iation  may 

mortgage,  pledge  or  hypothecate 
assets  as  part  of  its  power  to 
borrow  under  Section  60  of  House 
Bill  4S1 . 


nr.  J . G,  V oocisroall 
G ::i i f ; mmi no r 
* * * .1  of  Savings  and  Loan 

. iCO  .. -:U  i.  lb  illg 

Jefferson  city,  idosouri 


i-upervisi  on 


Lear 


wood snail! 


an 


op  in  i on , 


ho r o by  a c len ow  1 o cl ; _■  o r cc 
which  roads  as  follows : 


t of  your  request  for 


"r inco  there  is  a cues ti on  in  tno  minds 
even  of  attorneys  regarding  ' the  matter 
below  quoted,  wo,  as  mere-  layman, 
hesitate  to  venture  our  r.v  nation  and, 
therefor-),  raeu ;st  your  opinion* 

" ’The  borrowing  in;*  tit  tion  is  not  a 
member  of  m-?n  Bodoral  Hone  Loan  Bank, 
hilo  under  mono  o'  Bill  B . 481  and  the 
by -lav.  a,  the  association  has  the  power 
to  borrow  money  from  institutions  other 
than  the  federal  Homo  Loan  Lank,  vo  did 
not  find  any  empress  provision  in  either 
the  by-laws  or  iho  House  Bill  Involved 
p ..mali  c Bin.- : tin;  mortgaging,  pledging  or 
hypothecation  of  assets  to  secure  the 
money  so  error  eel.  : lilo  from  a read- 
ing of  the  by-lams  and  tlio  Bill  as  a 
whole  thQ.ro  is  no  doubt  in  our  minds 
but  what  the  right  to  borrow  would  imply 
tile  right  to  mortgage,  pledge  or  hypoth- 
ecate as  bo  to  as  security  therefor,  -never- 
theless, as  a oreenut ionary  measure  for 
the  benefit  of  our  client,  v;o  would  very 
much  appreciate  an  expression  from  you 
as  to  til -3  right  of  an  association  to 
borrow  within  tmo  limits  as  afforded  under 
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"he  applicable  part  o;l 
60,  'whore in  It  is  provided; 


House  Bill  431  is  Section 


"Any  association  shall  have  power  to 
borrow  (a)  if  it  is  not  a member  of 
a rodoral  Homo  Loan  'dank,  not  more 
than  an  approbate  amount  equal  to 
twenty- f ive  per  cent  or  (b)  if  it  is 
a no mb or  of  the  federal  Homo  Loan 
Hank,  not  mono  than  fifty  per  cent 
of  its  capital  on  date  of  applica- 
tion, or  any  date  not  more  than,  thirty 
da;ys  prior  thereto;  provided  that  total 
Lorrcriu  \ro  . soure  r,  other  than  the 
federal  homo  Loan  -a k,  if  the  associa- 

tion is  a member  of  t ho  bank,  shall 
not  exceed  ton  per  coat  of  its  capital." 


Under  this  section,  an  association 
member  of  the  Fodaral  Homo  Loan  hank  may  not 
ao..  aggregate  amount  equal  to  tuonty-f ivo  per 
on  the  date  of  application,  or  any  date  not  ; 
days  prior  thereto. 
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...eniod  in  ..in;:; land  out  such  power 
could  he  conferred  by  a rule  to  that 
off act  in  the  charter,  r o held  by  the 
house  of  Lords . .. .'array  v,  Scott, 

L«  h»  0 Ape.  Car.,  bod. 

M,In  many  states  of  the  Union  this 
power  is  expressly  conferred  by 
statute.  In  Li os our i tho  statutes 
did  not  grant  this  power  expressly 
prior  to  the  act  of  April  20,  1395 
(Laws  of  ho.,  p.  114,  soc.  17)  which 
confers  the  power  to  borrow  but  limits 
it  to  temporary  purposes  not  inconsist- 
ent with  the  objects  of  the  organization, 
and  provides  it  shall  have  no  longer 
duration  than  two  years,  and  not  to  ex- 
ceed at  any  one  time  tho  aggregate  amount 
of  the  income  from  dues  and  interest  for 
six  months. 

” 'That  act  of  course  does  not  affect 
this  case. 
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conclusion 

It  is  the  opinion  of  this  department  that  under 
tion  60  of  .douse  Bill  431,  building  and  loan  associations 
Given  the  power  to  borrow  money  subject  to  the  limitations 
specified  therein,  and  incidental  to  that  power  to  borrow 
the  power  to  mortgage,  pledge  or  otherwise  hypothecate  tho 
assets  as  security  therefor. 
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